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The  Tolames  of  State  Reports   are  in   parenthesis,  and  the  Yolumee  of 
American  Reports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (48)  17;  (48, 50)  80;  (51,  52)  2S; 

(53,  54)  2B. 
Aricansas  (25)  4;  (26)  7;  (27)  11;  (28)  18;  (29,  30)  81;  (31)  26. 
Baxter  (Tenn.)  (1)  86. 

Bosh  (Ky.)  (7)  8;  (8)  8;  (9)  16;  GO)  !•;  (11)  21;  (12)  2S. 
CaUfomia  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)19;  (51)21. 
Colorado  (1)  9;  (2,  3)  26. 

Connecticat  (36)  4;  (37,  38)  9;  (39)  12;  (40)  16;  (41,  42)  19;  (43)  21. 
Florida  (13)  7;  (14)  14;  (15)  21. 
Georgia  (40)  2;  (41,42)  6;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  16;  (51, 

52,  53,  54,  55,  56)  21 ;  (57,  68)  24. 
Grattan  (Ya.)  (20)  8;  (21)  8;  (22)  12;  (23)  14;  (24,  25)  18;  (26,  27)  21. 
HeiskeU  (Tenn.)  (1)  2;  (2)  6;  (3)  8;  (4,  5)  18;  (6,  7)  19;  (8,  9)  24. 
Houston  (Del)  (3)  11 ;  (4)  16. 
Illinois  (51)  2;  (52)  4;  (53,  54)  6;   (55,  56)  8;   (57,  58)  11 ;  (59,  60,  61,  62, 

63)  14;  (64,  66,  66,  67)  16;  (68,  69)  18;   (75,  76,  77,  78)  20;  (70, 

71,  72,  79,  80)  22;  (73,  74)*  24;  (81,  82,  83,  84)  26. 
IndiaDa  (32)  2;  (33)  6;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39, 40,  41,  42,  43) 

18;  (44^45,  46)16;  (47,48)17;   (49,50,51)19;   (52,53)21;   (54, 

55)28. 
Iowa  (27)  1;  (28,  29)  4;  (30)  6;   (31,  82)  7;  (33,  34)  11;  (35,  30)  14;  (87, 

38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24. 
Kansas  (5,  6)  7;  (7,  8,  9)12;   (10,  11,  12)  16;  (13,  14)  19;   0^  H  17)  22. 
Looisiana  (22)  2;  (23)  8;  (24,  25)  18;  (26,  27)  21. 
Heine  (57)  2;  (58)4;  (59)8;  (60)  11;  (61)  14;  (62)  16;   (63,  64)  18;  (65) 

20;  (68)  22;  (67)  24. 
Iforyland  (31)  1;  (32,  33)  8;  (34,  35)  6;   (36,  37)  11;  (38,  39,  40)  17;  (11, 

42,  43)  20;  (44)  22;  (45,  46)  24. 


^  TbeJilstiit  Id  the  Illtiioit  Beports  ariiM  tram  the  fact  that  the  Tolumes  between 
thm  0tb  and  the  75th  were  published  after  the  75th  and  three  sucoeedlng  Tolumea. 
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Massachusetts  (100)  1;  (101,  102)8;   (103)4;   (104)  6;  (106)  7;  (106)8; 

(107)  9;  (108)  11;  (109)  12;  (110)  U;  (111,  115)  U;  (112,116)  17; 

(113)  18;    (lU,  117,  118)  19;    (119)  20;    (1-20)  21;    (121,  122)28; 

(123)  2ft. 
Michigan  (19)  2;    (20,  21)  4}  (22^  7i   (23,  ii)bi  (25,  26)  12;  (27,  28)  16; 

(29,  80,  81)  18;  (32,  33)  20;  (34)  22;  (35,  36)  24. 
^iinpespU  ^15)  2;  (16,  17,  18)  Ip;  (19,  20,  21)  18  v,  (22)  21;  (23)  28. 
Mississippi  (42)  2;  (43)  6;  (44,  45)  7;  (46,  47,  48)  12;  (49.  50)  19;  (M,  52, 

53)  24. 
Missouri  (46)  2;   (47)4;  (48,49)8;   (50.51)11;    (52,53,54)14;   (55^  56^ 

57,  58)  17;  (59,  60,  61,  62,  63)  21. 
»Jonta«ia  (1,  2)  2?,      ,     ^^^ 
Nebraska  (3,  4)  19;  (5)  26. 
Neyada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21. 
NdwHamiifBhire  (48)J;   (49)6;  (50)9;   (51)  12;  (52)  18;   (63)16,   (54, 

55)20;  (56)22;  (57)24. 
New  Jersejr  (34)  8;  (35)  10;  (36)  1^;  (87)  18;  (38)  20;  (39)  28. 
New  York  (41,  42)  1 ;  (43)  8;   (44)  4;  (45)  6;   (46,  47)  7 ;  (48)  .8^  (49,  60, 

51)  10;  .{62)  11 ;  (53,  54),  18f ..  (55X14;:  (56,  57)  U;   (58,  {»)  |?; 

m  61)  ;9;  (62,  63)  20;  (64)  21j  <e6)  22;  (66,  67,  68)  28;  (69)  26. 
i^orth  Carolina  (65)  6;  (66)8;  (67,68,69)12;    (70)16;   (71)17;  (72,73, 

74)  21 ;  (75,  76)  22;  (77,  78)  24.  ... 

Ohio  (19)  2;  (2^)  6;  (21)  8;   (22)  10;  (23)  18;  (24)  id;  (26)  iS;  (26)  20; 

(27,  28)  22 ;  (29)  2i 
Owgon.(3)  8;„(4)  18;  (5)  20;  (6)  «6.    , 
iFennsylvania  (62)  1;    (63,  64,  6$)  f;    (66,  67)  6;    (68,  69)  $;    (70,  71)  10; 

(72,  73)  18;  (74,  75)  li;  (76,  77)  18;   (78,  79,  80)  21;   (81,  82)  22; 

(83.84)i4. 
Rhode  Island  (8)  6 ;  (9)  11 ;  (10)  14;  (11)  28. 
Soul^  Garotina  (1  N.  &)  7;  (2,  3,  4)  16^;  (5)  22;  (6,  7)  24. 
Texas  (^2)  6;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  10;  (43,  44, 

45)28. 
Termont  (42)  1;  (43)  6;  (44)  8;  (45)  12;  (46)  14;  (47)  19;  (48)  21;  (49)24. 
West  Tirginia  (♦)  6:  (5)  18;  (6),  20;  (7,  8)  28. 
WiacoDsin  (24)  1 ;  (25)  8;  (26)  7;  (27,  28,  29)  9:  (30,  31)  11;    (32,  88)  14; 

^  35,  36)  17;  (87)  19;  (88,  39)  80;  (40,  41)  22;  (42)  24. 


UST  OF  JTJI)GJ38 


mudg  the  period  cotebid  bt  this  toldii 


BOBERT  G.  BBICJ^ELI^,  Chief  Jof^Bii 
THOMAS  J.  JtJpGB,* 
AMOS  i.  MANNINa, 
efiORGS  W.  STONE,  t 


I.  R  ENOIJBH,  fiflw  Jwnum. 
M.  HAEEISON. 


p?" 


BiroRB  Maboh,  1875. 
MOSES  HALLBTT,  esm  fvnvm, 

EBENSZEft  T.  W$LL9. 
Avtsit  Masoh,  1875. 

1I0BB8  HALLSTT,  Caiir  JoenOR. 
ANDKEW  W.  BRAZES, 
AMHEBAT  W.  STONE. 


JOHN  M.  SCOTT,  Chisf  Jubtiob. 
BENJAMIN  R.  SHELDON,  Chut  Ji 

SIDNST  BBEESE, 

PINKNEY  H.  WALKER, 

JOHN  SCHOLFIELD, 

ALFRED  M.  CRAia, 

T.  LYLE  DIOKET. 


I^ims.   .  t  Appointed  vice  Judge,  dMeawd.      t 


LIST  OF  JUDGES. 


HOBAGE  GBAT,  Ghist  Justioi. 
JAMES  D.  COLT, 
8ETH  AMES, 
MARCUS  MORTON, 
WILLIAM  C.  ENDICOTT, 
OTIS  P.  LORD, 
AUGUSTUS  L.  SOULE. 


DECIUS  S.  WADE,  Cmv  Justioi. 
HIRAM  ENOWLES, 
FRANCIS  G.  SERVIS, 
HENRY  N.  BLAKE. 


GEORGE  B.  LAKE,  Chuf  JtTarioi, 
DANIEL  GANTT, 
SAMUEL  MAXWELL. 


8ANF0RD  E.  CHURCH,  Chiet  Judm 
WILLIAM  F.  ALLEN, 
CHARLES  J.  FOLGER, 
CHARLES  A.  RAPALLOp 
CHARLES  ANDREWS, 
THEODORE  MILLER, 
ROBERT  EARL. 


P.  P.  PRIM,  Chiep  Jcstiob. 
R.  P.   BOISE, 
B.  D.  SHATTUCK, 
L.  L.  MoARTHUR, 
J.  F.  WATSON. 


LIST  OF  JUDGES.  ^ 


J.  W.  BSADSBICE;  CHm*  Jomoa 
E.  MoFABLAND, 
PETER  TUBNBT, 
THOMAS  J.  FBEEMAB; 
lb  T,  SNEBDl 


TABLE  OF  OASES  REPORTED. 


Abtroetlif,  Wilder  ▼ 

A4kmB,  J9$f&r  w 

AduMT  Bcal60 

Alton, Van  Wyckr 

AllaMNi  T.  PUor 

i^MtlMii  Tnel  8ootott«ilorfilto  t.... 

ABdnii  T.  OolMiian 

Arohdaaomi,  Illiiiote  Mat.   ftn  Int. 

0».  T 

ArkcO  T.  G6miiwre« Int.  Co.. 

Amntfonie;  Woods  T 

Arnold  T.Crowdbr....; 

Ainold  t.  ItUnotoOtaUld  B.  ft.  Co.... 

Aretio  Fin  Ins.  0».t.  Autin 

AiktwT.  aaleOfMuty 

AtlMton  ▼.  NewtuOl 

Attltaaa  V.  IfflV^nr 

Antin,  Arotlo  Fire  Ins.  Co.  T  

AvtlD  ▼.  HoUaad. 


ifee 

T 

US 


M 


tn 


IT 
418 

an 


Biooii,]CoivtoT 

Biker  T.  Willis 

Btekar,  dtf  of  Qulncf  ▼. 

BkuuM,  HoUaod  t 

hniMT.MaftiM. 

Butiett  t.  «Mi]te 


n 


BuitST,  Knhworth 787 

BWbftoliuDmTtoT 218 

Ball,  at.  Lottis,  VandAlla*  T«rv»  Hmiie 

B.B.O0.  ▼ 188 

BMiMttT.lf.T.C«irtral,Cfto^&R.OOn  MO 

Biriidieliii«r,  JohiMoo  T iZI 

■tfeioirir. Oillotk      35 

Blibop  ▼.  XofSttD 8S7 

Blxby.  atj  of  Chlflago  T 498 

Blacklawt  T.  Mlloo 338 

Baine.  nartlett  T 848 

BteufoiT.  Poopto 148 

BlocktBoiigudT 2:t 

Vol.  XXV— B. 


Block,  (^ilboy  t 878 

Blood,  KoConnell  t if 

BldotT.  Norris u 

fioard  of    Suportlsovi   ai    Ln   Balle 

County,  People T 481 

Board  of   SuperHeon   of  La    Salle 

County,  Stuart  V a07 

Bongerd  t.  Block )fn 

Boruin,  .Barkt  V 781 

poaton  Ice  Cbfaipftnf  ir.  Pbtter » 

Bowikian  T.  People,  ete 118 

Boyle,  KoOnlnneei  ▼  t^ 

Brooklyn  (Sty,  etc.,  B.  B.  Co,  JBppen- 

dorf  w f m 

Burchard  T.  bunbar 8^ 

Buateed  ▼.  Penone 888 

ByersT.  Bartin 788 

ByrdT.  Hu^es UM 

Cade,  Woolaey  y 711 

Cahen  y.  Piatt ifeOl 

Cairo  k  Pulton  h.  B.  Co.  y.  Turner....  AM 
Cairo  ik  St  Louie  B.  B.  Co.  y.  ikahoney,  88^ 

Cameron  T.  Seaman 818 

Campbell  a  Admz.  t.  City  Council  of 

Montfomery A68 

Cantrell,  Teddlken  T 8S8 

CaetnerT.  Walrod 8ito 

Central  Park,  etc.,  B.  B.  Oo.,Twom« 

leyy hB 

Cheney  T.  White 487 

Chlci^iio,  Burlington  A  Quihoy  B.B.Co. 

T.  Hale 408 

Chloigo  T.  Blxby 488 

Chicago  T.  Healng 878 

City  Council  of  Hontforoery,  Camp- 

beirsAdmx.  T ,.  868 

City  of  Chicago  v.  Btxby 428 

Cftyof  Chicago  ▼.  Healng 878 

City  of  BIgin  ▼.  Eaton 418 

atyof  Freeport  T.  Isbell 407 


TABLE  OF  CASES  REPOBTED. 


PAO. 

City  of  Lioooln.  Palmer  ▼ 470 

CItyofQulnoyT.  Barker S78 

City  of  BoolLford  ▼.  Tripp 881 

City  of  Shawneetown  ▼.  Xaaon dSSi 

City  of  Utica,  BvaDs  ▼ 185 

Clapp,EraD8V 58 

Coleman,  Andnis  ▼ 

Coleman,  Walker  t 

Commerce  Int.  Co.,  Arkellr 188 

Commiaaioners  of  Gage  Co.,  Wehn  t..  .  407 

Commonwealth  v.Oaszolo 78 

Commonwealth  ▼.  McDermott 190 

Commonwealth  ▼.  Mink 100 

Commonwealth  T.BGOtt 81,    87 

Commonwealths  White 118 

Corbett  T.  Underwood SOS 

Corbitt  ▼.  Salem  Gas-light  Co Ml 

Comforth,  Xerohanta'  Dispatch  and 

Transportation  Co.  ▼ 757 

Croflswell  ▼.  Lehman 884 

Crowder,  Arnold  v 280 

Crager,  G  oaman  t 141 

Culbertaon,  Lyonv 849 

Danner ▼. State ...    888 

Davis ▼.  Beohstein 218 

Davis  ▼.  First  National  Bank  of  Chey- 
enne    484 

Davis,  Stewart  T 578 

Davis  V.  Swanson 578 

Dayton  v.Rutiand 457 

Delaney,  Book  Island  ft  St.  Louis  R.  U. 

Co.  v 808 

Dement,  Bz  parte 811 

Devlin  V.  Devlin 173 

DiUeber  v.  Home  Life  Ins.  Co 188 

Dlx,  Shoe  and  Leather  National  Bank  V.  48 

Donovan  V.  Pitcher 884 

Douglas  County,  Putnam  ▼ .  687 

Drew   V.  Mason 288 

Dunbar,  llurchard  v. 884 

Durant  v.Abendroth 158 

Duryea,  Neuendorf  v 286 

Baton,  City  of  Blgln  V 412 

B|gan,Shugart  v.... 808 

Bidred  V.  MaUoy 768 

Blgln  V.  Baton 412 

Bpling,  Husband  v 278 

Bppendorf  v.  Brooklyn  City,  etc,  R.R. 

Co 171 

Brie  By.  Oct.  Wilcox 451 

Bvansv.Clapp 68 

Bvansv.Clty  of  Utica 185 

Bx  parte  Dement 811 

Bx  parte  McAnally 8i8 

J>Mey  V.  PariLer 104 


Ferguson  v.  Lowery 718 

Fife  v.State 668 

Ftlkinsv.  People 148 

Fint  National  Bank  of    Cheyenne, 

Davis  V 484 

Foster,  Milarkey  v 681 

Freeportv.  Isbell 407 

French.  Underwood  T 608 

Fryy.  Hanlove 775 

Fuller,Mooie  v 

Oateau,  Gerard  V 

Gavalon,  8t.  Patrick's  Boman  OsthoUo 

Church  V 

Gaxzolo,  Commonwealth  v 78 

Gerardv.  Gateau 488 

German  American  Bank  of  Chicago, 

Voas  V 415 

German  Bank  of  Denver, Gregory  t...  780 

Gholsonv.  State 868 

Glllv.  Woods 284 

Glllott,  Bigelow  V 88 

GUmer,  Byanv 744 

Goodrich  V.  Hulbert 88 

Goodwin,  Welch  v 24 

Goaman  v.  Cruger 141 

Green  v.  Green 

Green,  Green  v 

Green,  Dlinois  Central  R.  B.  Co.  v. . . . 

G reenSeld  Savings  Bank  v.  Stowell ....    87 

Gregory  v.  German  Bank  of  Denver...  780 

Grocers' Bank  V.  Penfleld 281 

Guild  V.  Thomas 708 

Hale,  Chicago^  Burlington  *  Qntney  K. 

R.  Co.  V 408 

Hale  County,  Askew  V 788 

Hannan  v.Hannan Ifi 

Hansen  V.  Meyer. 

Baiger  V.  Worrall. 

HaiTlngton  V.  Stees 

B  arris  V.  Pullman 418 

Hartless,  Philomath  College  t 

Baaen,  Pittsburg,  Fort  Wayne  ft  Chi- 

oagoB.  R.CO.V 

Healey,Kellv 484 

Henback  v.Sute. 

Hennessy  V.  Wheeler 

Heaing,  City  of  Chicago  t •«! 

Holland,  Austin  V Mg 

Holland  v.  Barnes £85 

Home  Ins.  Co  ,  Putman  T 88 

Home  Life  Ins.  Co^DUleberv 188 

Horsely,  Boy  v 887 

Hoaklns V. People 

Bowse  V.  Patterson 

Hoyt,  Western  Transportation  Co.  v.. .  118 


TABLE  OF  CASES  REPORTED. 


zi 


PAOB. 

Hiutlie*,  Byrd  ▼ 4tf 

Huchcv*  Koberto  ▼ 270 

Hulbeit,  Goodrich  ▼ 60 

Huaband  ▼.  BpUng gfS 

Illinois  Central  R.  R.  Co.,  Arnold  ▼. . . .  883 

Illinois  CeniTBl  R.  U.  Ck>.  ▼.  Green 255 

Illinois  Mot.  Fire  Ins.  Co.  ▼.  Arohdea- 

rton 813 

Illinois  k  8U  Louis  R.  R.  ft  Coal  Co.  ▼. 

Ogle 812 

bbell, Clt7 of  FreeportT 407 

Isthmos Transit  Railway  Co.,  Luse  ▼..  GOtf 


Roberts  V 684 

Jackson,  Lycoming  Fire  Ins.  Co.  ▼. . . .  888 

Jaokson,  Strong  ▼ 19 

Jsger  ▼.  Adams. 7 

Johnson  T.  Berilzhelmer 427 

Johnstown  Cheese  Man.  Co.  ▼.  Veghte  125 
Jollei  Iron  Co.  ▼.  Scioto  Fire  Brick  Co.  841 

Keech,  Real  BBtate  Tkust  Co.v 181 

KeilT.  Healey 434 

KeUy,RechtT. 801 

Kennerly,  Newton  t 

meisted  T.  Orange  k  Alexandria  R. 

R-Oo. 

KingT.  Sarria 128 

Kohworth.  Bants  ▼ 737 


Lsncaater  ▼.  State 

Laadrigao  ▼.  State 547 

Lsafrton  ▼.  Bates. 408 

Largent,  Palmer  ▼ 479 

La  Salle  County,  People  ▼ 461 

La  Salle  County,  Stuart  r. 807 

Lehman,  Crosswell  ▼ 684 

LewlStlfarrT 568 

Ubbey,  Mshoney  t 6 

Unooln,  Palmer  T 470 

Little  ▼.  Phoenix  Ins.  Co 06 

Lowery,  Ferguson  ▼ 718 

Lose  T.  Isthmus  Transit  Railway  Co..  606 
LyoomlngFIre  Ins.  Co.  ▼.  Jackson. .. .  886 
Idronv.CulbeitBon 840 

McAnslly,  Sx  parte  646 

MeOonnell  V.  Blood 12 

MeDermott,  Commonwealth  ▼ 120 

MeGulnness  T.  Boyle 123 

Kahoiiey,  Cairo  ft  St.  LoulvR.  R.  Co.  t.  2B0 

Maboneyv.  LIbbey 6 

]ialk>ry,  Aultman  T 475 

Malloy,  BIdred  ▼ 788 

lUn]oTe,Fryy 775 

Msnlen,  Treadwell  T 106 

MsiksT.  Bontm 764 


»Asa 


Marr  ▼.  Lewis 

If  artin,  ByerB  T 755 

Kasoo,  City  of  Shawneetown  ▼ 

JiaBon,DrewT 

Mayberryy.  VeiUoughby 481 

Means,  Barnes  ▼ 8t8 

Merchants*  Dispatch  and  TVansporta- 

tlon  Co.  y.  Comforth 757 

Meyer,  Hansen  y. 

Meyers,  Phillips  y 

Mtlarkeyy.  Foster 681 

Mllesy.  Miles 628 

Miller,  Moorey 518 

Milne,  BlackUwsy 880 

Mink,  Commonwealth  y 100 

Mitchell,  Schmidt  y 446 

Montana  y.  Whltcomb 740 

Montgomery,  Clampbeirs  Admx.  y 656 

Morgan,  Bishop  y 8B7 

Moore  y.  Fuller 624 

Moore  y.  Miller 518 

Morris  y.  Bacon 17 

Morton  y.  Rslney   811 

Monrllley  American  Tract  Society...    40 
Murphy  y.  Ottenhelmer 424 

National  Bank  of  Port  Jenrls,  Terkes  y.  208 

Nelson  y.  Stewart 600 

Neuendorff  y.  Duryea. 285 

Newhall,  Atherton  y 47 

Newton  y.  Kennerly 608 

Newton y.  Porter ,...  160 

New  York  Central,  etc.,   R.   R.  Co., 

Bennett  y 260 

Norris,Blnnty 14 

Ogle,  Illinois  ft  St.  Louis  R.  R.  ft  Coal 

Co.  y 842 

Omaha  Hotel  Co.,  Thrall  y. 483 

Orange  ft  Alexandria  R.  R.  Co.,  Kler- 

sted  y 100 

Ottenhelmer,  Murphy  y 424 

Ottenhelmer,  Rugh  y 518 

Palmer  y.  City  of  Lincoln 470 

Palmer  v.  Largent 479 

Parker,  Farley  y 604 

Parsons,  Busteed  y 688 

Patterson,  Howxe  y 60? 

Peulleld,  Orocen*  Bank  y 281 

People,  Blaufus  y 148 

People  y.  Board  of  Superrisors  of  La 

SalleCounty 461 

People,  etc..  Bowman  y 816 

People,  Fllklns  y 143 

People,  Hoskins  y 438 

People,  Reynolds  y 410 

People,  Staaden  y 


xi; 


TABLE  OF  CASES  REPORTED. 


PbiUipt  ▼.  Meyen »6 

Philllp«,  Welnh  V ....  679 

Philomath  College  v.  Hartless 610 

Pbmlxliis.  Ck>.,Littlev. 96 

Plckman  ▼.  Trinity  Church 1 

Pieroe  T.  Ridley 769 

Pigg;  AUrooiiT aOB 

Pitcher,  DonoTan  ▼ 68i 

Pittsburg,  Fort  Wayne  ^  Chicago  R. 

R.CO.V.  Hasen 4Sa 

Plantdia*  Ins.  Co.  v.  Somla 780 

Platt^Cahen  ▼ JU3 

Porter,  Newton  y JiS 

Potter,  Boston  Ice  Company  ▼ 9 

S^ttT.  Taunton  Copper  Co 117 

Pullman,  Harrtoy 416 

Putnam  V.  Douglas  County MT 

Putnam  y. 'Home  Ins.  Co 66 

Pylaoty.  Beeyes 605 

9ulney  y.  Block TfS 

Ealney^  Morton  y 8U 

Heal  Estate  Trust  Co.  y.Keeo^ ISl 

Keohty.  Kelly 801 

Beese,  Smyley  y ^ 

.Seeyes,Pylahty 606 

Belfly.  Bute m 

Kembert  y.  Bute 639 

.Reynolds  y.  People 410 

JUcey.  WItbum 840 

Kldley,  Pieroe  y 769 

Roberts  y.  Uuglies 270 

Roberts  y.  Jacks fiBi 

Rookford,  Rock  Island  ft  St.  Louis  U. 

ft.  Go.y.Deianey 306 

itockfordy.  Tripp 381 

Roodey.  BUU 475 

Royy.  Horsley 687 

Rugh  y.  Ottonheimer    613 

Rutland,  Dayton  y 467 

Ryany.  Qilmer 744 

Sacramento,  United  SUtesy 742 

St.  Louis,  Vandalia  ft  Terre  Hauto  R. 

R.  Co.  V.  Bell 209 

St.  Patrick*s  Roman  Catholic  Church 

y .  Gayalon 806 

Salem  Qas-light  Co.,  Corbltty 641 

Barria,Klngy 128 

Seaman,  Cameron  y 212 

Second  Nat.  Bank,  Wheeless  y 788 

Scales,  Adams  y 772 

Schmidt  y.  MItoheU 446 

Scioto  Fire  Brick  Co.,  JoUety 841 

Scott,  Commonwealth  Y 61,    67 

Bhawneetown  y.  Mason 


Shoe  and  Leather  National  Bank  y. 

Dix 18 

Shugart  y.  Bgaa a0»' 

Singley,  WebeUry 6i)9 

Smyleyy.  Reese 006 

Sorrels.  PlanUrs*  Ins  Co.  y 780 

Sparrenberger  y.  SUU 648 

Staaden  y.  People 

State,  Danner  y 

State,  Fifo  y 666 

State,  Oholson  y 

State,  Henback  y , 

Bute,  Lancaster  y 6*6 

Bute,  Landrfgan  y 647 

8Ute,Reidy 627 

State,  Remberty 669 

Bute,  Roodey ilft 

State,  Sparrenberger  y fHi 

State,  WHItams  y fB 

Btees,  Harrington  y 2M> 

Stewart  y.  l!)«rfB ce 

Btewail,  IfelsMi  y g68 

Stowell,  Oreenfleld  S^aylngs  Bank  y . . . .    67 

Strooft.  Jackson 18 

Stuart  y.  Board  of  Buperylson  of  La 

Balle County 8BT 

SwsDSon,  Dayls  y its 

Tkddlken  T.  OmtreU 

TaintBT  y.  Woroester 

Taunton  Copper  Co.,  PnttT 67 

Thomas,  Guild  y 

Thrmlly.  Omaha  Hotel -Co 

Tobeyy.  Wood §7 

Town  of  Dayton  y.  Town  of  Rutland.,  dn^ 
Town  of  -Rutland,  Town  of  Dayton  v..  «a7 

Treadwell  y.  Marden 106 

Trinity  Church,  Plckman  y 1 

Tripp,  City  of  Rockf only 

Turner,  Cairo  ft  Fulton  R.  R.  Co.  y  .... 

Turner,  Vrooman  y 

Twomley  y.  Central  Park,  eto.,  B.  R.  Oo. 

Underwood,  Corbett  y 

Underwood  y.  FMnch 

United  SUtes  y.  Sacramento 749 

Utica,Byansy 

VanWycky.  Allen 

Veghte,  Johnstown  Cheese  Manufao* 

turlngCo.y 

Yoss  y.  German-American   Bank  of 

Chicago... .« 416 

Vrooman  y.  Turner los 

Walkery.  Coleman 

Walrod,  Castner  y , 

Webster  y.  Singley 


TABLE  OF  OASES  BEPOBTED. 


zIU 


WelmT.Ooiiim*nof  QtigaOoantj 40T 

Wakdi  T.  Goodwin M 

Welih  ▼.Phillips 879 

Wwtom  Tnuiftportttllon  Oo.  ▼•  Hoyt. ..  115 

Whee]«r,HaiiiMfl0y  ▼ 188 

WbMtoM  ▼.  Seoond  Na*.  Bank 788 

WhlteomlH  MontaDA  ▼ 740 

White,  CbenoyT 487 

Whiter  Obmmonirethh  ▼ 118 

Winnm.  Bloe  t 

W|lo(a«Bri9lij.  06.  Y 
WlidarT. 


WniluiiaT.  State • 

WIUia^BakarT O 

WiUooffhby,  Maybafif  ▼. m 

Wood«TobeyT • 87 

Woods  ▼.  Armstroiig • 871 

Woods,  GIUt 88i 

Woolsey  T.  Oade • 711 

Woroaster,  TainteTT. 88 

Wonallt  HaiserT •••• 

TatlMa  T.  Vattonal  Baok  «C  Boti 


i 


TABLE  OF  CASES  CITED. 


FAOX. 
.      51 


■   ■  »   • 


206 

884 
217 


Abbey  ▼.  Chase,  6  Cuah.  S4. 
Abbott  ▼.  Roee,  aS  Me.  194.. 
Ackeriey  t.  Parkloaon.  3  M.  &  8.  411. . 
Adams  et  al.  v.  Brackett,  5  Mete.  885. . 
AdaiDB  Bxpress  Co.  ▼.  Haynes,  42  IlL 

474 

Adams  V.  Mills.  aON.  Y.  SSI 

Adamav.  Bivera,  llBarb.880 fS9\ 

Agawam  Back  v.  Sean,  4  Gray.96..  ..    T3 
Alabama,  etc.,  B.  B.  Co.  v.  Burdett,  42 

Aldricb  ▼.  Sa«rer,  9  Hun,  637 868 

Alexander  ▼.  Pardae,  30  Ark .  860 587 

Allen  V.  Beunett,  3  Taunt.  175 646 

Alien  V.  Taunton,  19  Pick .  4«5 91 

Almond  V.  Nuffent,  34  Iowa, 800 ;  a.  c^  H 

Am.  Bap.  147 8» 

Alsworthv.  Cord tz,  31  Miss.  % 81 

Ambler  v.  Church,  1  Root,  211 701 

Ambruee  ▼.  Kerriaon,  4  Bng.  Law  &  Eq. 

asi 600 

Amend  V.  Murphy,  09  111.  337 06 

Amea  t.  New  York  Ins.  Co.,  4  Kern. 

253 104 


Aroeabury  ▼.  Bowditch  Ins.  Co.,  0  Gray, 

S06«60B 104, 

Andereon  ▼.  Harold,  10  Ohio,  800 

Andrewa  ▼.  Murray,  83  Barb.  854    

Andrews  ▼.  State,  8  Heiak.  165 :  B.  c  8 

Am.  Bap.  8. 671 668,669.660,661. 

AndroecoggiP    Bank  ▼.  Kimball,    10 

Cosh.  3737. 

Anmll  T.  Hartford  Ina.  Co.,  60  N.  Y. 

117:8.  a,  17  Am.  Hep.  822 

AdiebII  ▼.  8Utf«,  36  Tex.  542;  8.  C,  14 

Am  Bep.dSO 

Amnl  ▼. Hortfa western  Ins.  Co.,  OsiU. 

8.  330 68, 

Antelope,  10  Wheat.  66. 

Anthony  ▼.  Eatabrook,  1  Col.  78 

Apperson  ▼.  Moore,80Ark.  66. 

Argall  ▼.  Smith.  3  Den.  435 ;  6  Hill,  470. 
ArniJate«d  ▼.  Bozman,  1  Ired.  Bq.  117, 
Arnold  ▼.  Cheque  Bank,  1  a  P.  I>.  578, 

687,668 

Ashby  ▼.  Blaiokwell,  8  Bden«  280 ;  b.  c, 

Ambl.60B 38, 

Ashby  ▼.  Wbite,  2  Ld.  Raym.  960 

Aator,  Matterof,  60  N.  Y.863 

Atkina  v.Sawjer,  1  Pick.351...  

Atkina  ▼.  Tredkold,  2  Barn.  A  Creaa.  28 
Atkinson  ▼.  Newcaatle  Waterworka,  L. 

It.  6  R»-  404 
Atkinson  ▼.  8elle'ra,'5'c/RJN.' S.V442!! 
Atl«9  ▼.  PhOBDlx  Ilia.  Co.,  03  U.&  302, 


105 
544 
761 


Atwood  T.  State,  68  Ala.  608 

Aaron  r.  OHlett  et  aL,  66  Ul.  182. 
Aoraim  ▼.  Pulfer,  60111. 270 


93 

109 

T2 
188 
747 
587 
167 
148 

70 

88 
700 
243 

22 
495 

92 
664 
230 
231 
563 


70 


72 


281 


pAoa. 

Aurora  t.  Beed,  57  111.  29 823 

Austell  &  M.  V.  Crawford,  7  Ala.  835. ...  712 

Ayera  V.  Blchards,  12111.146 496 

Aymette  v.  State,  2  Humph.  358 669 

Babcock  v.  Goodrich,  47  Cal.  609 677 

Babcock  V.  Jordan.  24  Ind.  14 626 

Babcock  v.  Lamb,^  Cow.  238 636 

Bahia  &  Sail  Francisco  Hallway,  In  re, 

L.  li.,3Q.B.  684  30 

Bailey  V.  Commonwealth,  11  Buah,  668,  568 
Baker  v.  Copenbarger ,  15  111.  108. . .  318,  319 

Baker  V.  Kennett,  M  Mo.  82 80,    81 

Bakerv.  Pope, 2 Hun, 666 864 

Baiichor  y.  Mansel,  47  Me.  68 678 

Bancroft  V.  Dumas,  21  Vt.  457 677 

Bank  v.  Lanier,  11  Wall.  860 89 

Bank  of  AmeHoa  v.  Pollock,  4  Ed.  Ch. 

215 157 

Bank  of  America  v.  Woodworth,    18 

Johns.8l5;  191d.891 4B3 

Bank  of  Commonwealth  ▼.  Mudiret,  44 

N.  Y.614 248 

Bank  of  Ireland  v.  Bvans  Charities,  5 

H.L.Cas.  388,  410,413 

Bank  of  PIttaburg  v.  Neal,22  How.  96. . 
Bank  of  Bepublio  v.  Millard,  10  Wall. 

152 

Bank  of  Butland  v.  Buck,  5  Wend . 
Bank  of  St.  Albaiia  v.   Gililiand, 

Wend.311 207 

Bank  of  Silver  Creek  ▼.  Browning,  16 

Abb.Pr/279 30 

Bank  of  U.  8.  v.  Owens,  2  Peters,  627. .  676 
Bank  of  Utica  v.  McKlnster,  11  Wend. 

473 210 

Barbour  Co.  v.  Bninaon,  86  Ala.  362....  783 

Barbour  Co.  v.  Horn,  41  Ala.  114    738 

Barcus  v.  State,  40  Misa.  17 ;  8.  C,  19  Am. 

Hep.  1 109 

Baring  v.  Lyman,  1  Story,  886 129 

Barkerv.  Bell,37Ala.  868 681 

Barlow  v.  l^ee  Congregational  Society, 

8Allen,460 51 

Barnaby  v.  Wood,  60  Ind.  405 865 

Barnea  y.  Perine,  12  N.  Y.  18 512 

Barnett  etal.  ▼.  Mason   etal.,  7Ark. 

253 587 

Baron  net,  Bx  parte,  10  Bng.  L.  A  Eq. 

865 647 

Barr  ▼.  Stevens,  1  Bibb.  202 585 

Barre  v.  Greenwich,  1  Pick.  182 766 

Barret  ▼.  Pritchard,  2  Pick.  512. ...  478 
Barron  v.  Baltimore,  7  Pet.  243  ..  .558,  567 
Barrows  V.  Downs,  9  U.  1.446;  B.  C,  11 

Am.BeD.283 135 

Barry  V.  Oyster  Bay  StearaboHt  Co.,  23 

Am.  Bep.  115 547 

Barstow  ▼.  Gray,  3  Greenl.  409 546 


m 


TABLE  OP  CASES  CITED. 


Bartlett  ▼«  Decreet,  4  Gray,  lU 80 

Bartlettv.  Warring.  9  Port.  206 686 

Barton  Goal  Co.  T.Oox,  89  Md.l 346 

Batchelder  ▼.  Shapletgb,  10  Me.  IBS. ...    66 

Bateev.  Gage, 40  (>a.  J88...  639 

Baxter  v.  Massaaolt  Ins  Co.,  13  Allen,  8890   95 

BayT.Gunu.l  J>enio.  106 31 

Ba7V.Shraeder,60Ml8S.329 483 

Bay  City  R.  U.  Co.  y.  AuBtln,  21  Mioh. 

m 763 

Bayley  v.  Greenleaf.  7  Wheat.  46 626 

Bean  v.  Parker,  17  Mass.  601 707 

Beasley  v.  Watson ,  41  Ala.  234 'i2l 

Beauland  v.  brHdley,2Sinale&Gtffard,  720 

Benu  ruin  V.Scott,  3  Camp.  388 696 

Beck  with  v.  People,  26  IlL  500 411 

Bedell  V.  Lull,  Cro.Jac.  224 23» 

Beekman  v.  Saratoica  St  Schenectady 

K.  R.  Co.,  3  Paige,  45 568 

Belcher  in  Bankruptcy,  Ex  parte,  4  D.  ft 

Ch.703 268 

Bell  V.  Morrison,  1  Pet.  au 403,  494 

Belnap  v.  National  Bank  of    North 

America,  100  Maes.  376, 381 'i3 

Beliun  V.  Uriffgs,  4  Desaus.  465 31 

Uemfsv.  Becker,  1  Kan.  226 677 

Benedict  v.  Cowden,  49  N.  Y.  306;  8.  c, 

lOAm.Kep.  :»2 77,480,483 

Benedict  v.  Lynch,  1  Johns.  Ch  370 545 

Benhamv.  lM8hop,9Conn.  330 31 

Benjamin  v.  Storr,  L.  U.,  9  C.  P.  400. ..  534 

Bennett,  Ex  parte, 44  Cu I.  83 530 

Bennett  v.Sherrod,  3  Ired.  30J 37 

BeiiBley  V.  BIgnold,  5B.  &  Aid.  335 675 

Benson  v.  Benson,  23  L.  T.  Kep.  700 ;  8. 

C,  L.K.,2Prob.  &  DIv.  l?i 36 

Bemays  v.  Field  &  Dolly,  29  Ark.  218,  586 

500 
Bernhard  v.  Rensselaer  ft  S.  R.  K.  Co., 

1  Abb.  Ct.  of  Aup.  Dec.  131 166 

Berrili  V.  GIbbs,  IPenn.L.  J.  Rep. 818,  677 

Berrill  V.  Smith,  2  Miles,  402 578 

Berry  v.  Cooper,  2S  Ga.  543 758 

Berthoir  T.  O'Relliy,  8  Hun,  16 864,  368 

Bertie  y.  Chesterfield,  9  Mod.  81 601 

Best  V.  Bawder,  20  How.  Pr.  489 676 

Bethell  v.  Moore,  2  Dev.  ft  Bat.  316 36 

Bevard  y.  Hoffman,  18  Md.  479 701 

Bevitt  v.Crandall,  lOWis.  563 64,    65 

Blbbv.  Miller,  11  Bush, 300 677 

Bibb  V.  Reld.  3  Ala.  (N.  S.)  88 704,  707 

Bicknell  v.  Field,  8  Paige,  443 421 

Bid dis  ▼.  James,  6Binn.  329 677 

Blddle  V.  Bond,  Blgelow  on  Estop.  417,  686 

Bigelow  V.  Huntly,  8  Vt.  151 478 

Blgelow  Y.  Jones,  10  Pick.  161 4 

Bishop  V.  Bishop,  UN.  Y.  123 263 

Bishop  V.  Nelson,  83111.601 540 

Bitting  V.  Vandenburgh,  17  How.  80. ..    66 

Black  V.  Hills,  36111.  376 435 

Black  ft  M.  V.  Oliver,  1  Ala.  449 672 

Black  V.  Winneshiek  Ins.  Co.,  81  Wis. 

74 106 

Blagrave  v.  Bristol  Waterworks  Co.,  1 

h:^N.369 684 

Blake  V.  Bxchange  Ins.  Co.,  }2  Gray, 

265 108 

Blakely  v.  Graham,  111  Mass.  8 56 

Bland  v.  Haselrig,  2  Ventris,  151 403 

Blankenship  ▼.  Stout,  to  III.  182 436 

Blend  V.  People,  41 N.  Y.  604 540 

Bliss  V.  Commonwealth,  2  Litt.  90.  ...  662 
Bliss  y.  Greeley,  45  N.  Y.  671;  8.  a.  6 

Am.  Rep.  157 126,  127 

Bliss  V.  Whitney,  9  Allen,  114 :!63 

Block  y.  Walker,  2  Ark.  4 688,  691 

Blodgett  v.  Boston,  8  Allen,  287 666 

Bloodgood  y.  Mohawk  ft  Hudson  K.  U. 

0o.,18  WeDd.9 668,  609 


PAAl 


Bloomlngton  y.  Brookaw,  77  Dl.  194. . . 
Blunt  y.  Morris,  128  MaM.  66;  8.  O.,  25 

Am.  Bap.  14 18 

Biyth  y.  Birmingham  Waterworks,  11 

Bxch.781,  784 » 

BIythey.  State,  4Ind.6e5. 6M 

Bodgey.  Hughes,  68  N.U.  618. 384 

Bolen  y.  Crosby,  49  N.  Y.  188 217 

Boiling  y.  Mock,  <S  Ala.  787 788 

Bonaparte  y.  Camden  ft  Amboy  B.  R. 

Co.,  IBaklwIn'sC.  C.  and  C.  206 

Boody  y.  MoKenney,  23  Me.  517.  .28,  80,    81 

Borden  y.  Borden.  8  R.  1. 94 8S 

Boston,  Min.,  etc  ,Co..51  Cal.e84 24ft 

Bosweirs  Lessee  v.  Otis,  9  How.  848...  419 
Boudlnet  y.  Bradford.  2  Yeates,  170..    38 

Boughton  y.  Otis,  29  BaH>.  196 218 

Boulton  y.  Jones,  2  H .  ft  N.  664 U 

llowen  y.  Morris,  2  Taunt.  387 546 

Itowen  V.  bteere,  6  R.  I.  ^l .    4A 

Bowen'sCase  ll& 

lloyce  V.  CalirorniaS.  (*o  ,  25Cal.  460..  749 

Boyd  V.  State,  5:1  Ala.  601 244 

Boydy.  Watt,  27  Ohio  St.  250 364 

Uoydeu  y.  Uoyden ,  9  Mete.  519 80 

Boyland  v.  City  of  New  York,  1  Sandf. 

Sup.Ct.  27 869 

Brackett  y.  Hoyt.  29  N.  H.  264 ffij 

Bradford's  Will,  1  Parson.  165 88 

Bradley  y .  Fisher,  13  Wall  .335 694,  701 

Bradshaw  v.  Rodgers,  20  Johns. lOi. . . .  880 
Bramwell  y.  Pennock,  IB.  it  CSjOH...    683 

Bratton  v.  Clawson,  2  Strobh.  478 dA 

Bressler  et  aL  y.  Kent,  01  111.426 336 

Brewer  y.  Chelsea  Ins.  Co.,  14  Gray,  203,  K)6 

Brewster  v.  Baker,  2U  Barb.  3U4 478 

Brewster  y .  Wakefield,  22  How.  118. ...  603 
Briggs  y.  Partridge,  64  N.  Y.  357 :  8.  o., 

21  Am.  Rep.  617 201 

Briggs  y.  Wardweil,  10  Mass.  866 609 

Brigham  y.  Winchester,  6  Meta  460. .. .      4 

Bright  y.  Bright.  41  111.  97 406 

Brinkmeyer  y.  Eyansyllle,  29  Ind.  187,    08 
British  Linen  Co.  y.   Caledonian  Ins. 

Co.,  4  Macq.  107, 114 70 

Brix  y.  Braham,  1  Bing.  281 061 

Bronson  y.  Noyes,  7  Wend.  188 706 

Brookmire  y.  Monaghan,  7  Week.  Dig. 

185. 


Brown  y.  Duncan,  10  B.  ft  C.  98 875 

Brown  y.  Hartford  Ins.  Co.,  5  R.  I. 

894 104 

Brown  y.    Howard  Ins.  Co.,  20  Am. 

Rep.  90 ar 

Brown  y.  Reed,  79  Penn.  St.  870;  8.  G., 

21  Am.  Rep.  75 7T 

Brown  y.  Savannah  Ins.    Co.,  24  Oa. 

101 104 

Brown  y.  Wateon,  47  Me.  161 538 

Brown's  Will,  IB.  Monr.  67 86 

Bryan  y.  Baldwin,  7  Lansing,  174 240 

Bryant ,  Bx  parte,  34  Ala.  210 048 

Buccleuch  y.   Metropolitan  Board  of 

Works,  L.  R.,8Bx.  306;  L.  R.,  6  Id. 

221 bt 

Buchanan  y.  State,  17  Alb.  Law  Jour. 

243. 


Bucky.  8pofford,85  Me.  626 

Buckabeey.  May,  14Ala.  268 Ol 

Buckingham  y .  Bllllnjpi,  18  Mass.  68. . . .    08 
Buel  y  N.  Y.  C.  R.   bTOo.,  81  N.  Y. 

814 188,  184 

Bulkley  y.  Marks,  16  Abb.  Pr.  454 108 

Burgett  y.  Burgett,  1  Ohio,  48IL  480.  .240,  878 
Burllngamey.  Brewster,  79  III.  616;  28 

Am.  Kep.  177 40,807 

Bumhisel  y.  Firman,  IS WaU.  170 604 

Bumslde  y.  Potts,  88  III.  416 278 

Burr  y.  Beers,  24  N.  Y.  178 196,  190 


TABLE  OF  CASES  CITED. 


Bumwi  T.  Brie  B.  &  Oi>.,  IStt.  Y.  KM,  I 

Bwbr.  r«Ilinip,aN.  T.SaS 8 

BiuhHJ'sCuo.lMDd.  Ita B 

BuiWv.  Boyl«.10  Huiupb.  U6 

BuUan.KeDt,  U  Juhiu.  2&I H 

BuUott   Fouor,  K  Jobiu.  lU 71 

Buiisrv.auM,  £iAla.U » 

CUder  T.  HkJkat.  3  Moore'i  P.  C.C.28,a 

CillgiidM'*.  Nunb.l  Plek.lU S 

C«llQ\nT  V.  Larton,  loira, «  Wuk.  Dig. 

CuppbtllT!  Cbwur  6>k''lni>'*CuVio 

AJien.an 11 

Cunpbetlv.auJ)&tl.43  A)>.n K 

UmpbvJl  T.  Ins.  Co. ,  SB  Maw.  381 1) 

Uiul  A|.pnJ«in  V.  Peopls,!]  Wend. 

ill i 

CubaiTT  V.  IMUS.  UOhluSt.  Ill SI 

CkritLonr.  Rivers. M  Ala.  W 71 

CulKin  V.  BuukliBr,  iS  Ark   «... 6i 

QtrllOQ  T.  Jnckson.  La  Mus.  W9,  507..     i 

(krlUHiT.  Wmicbor.GN.  H.  IM f, 

Oiatj  V.  Hupple'B  Heirs,  IT  Ohio  8t.3B  K 
CuiMiiIerT.MlEchaJl.  mill. 470  ..  ..  3! 
CkTHIIMrv.  NnitbtiOTDiuta  Nat.  Bank, 

ISIMaH.M i 

Carpei>i«rT.  People,  4  3cun.  197 11 

Curr  t.  NuIodkI    ascuriti   Bouk,   107 

Mus.4j;h.  c.  OAiu.  Rep   a ; 

Carroll  V.  Btiu«.  2tl  Ark    W;  ft.  C  18 

Am.  Rep.S38 »l.  Sf 

(krteri.  Duw,  It)  WU.  lesa 7( 

Qinari.  Humboldt  Ins.  Co.,  13  lows.. 

:Si ]( 

Cuev.  IIertili.LIl)l*tch[.£i:l U 

at«ar  yBi«,tJabDa.  aas u 

Cadi  T.Earnslikw.aj  III.  4(K U 

Cnbrnan  r.  Loker,  X  Uaaa.  KB. IE 

CuMUf.Uoaa.SStll.Stl...     r, 

Chctle  >.  Bunier,  M  Tex.  470. U 

CurelJir.  Keith,  UOmr,  951 t 

CaulklnsT.  Uellmmn.IAm.  Kep  481..    1 

Cattnrd'iCBse  TOreenl.G; m 

Oenle.'T.  P.  A  H.  Bank.IS  AIl  7&1  ...« 
Oantnl  Buik  t.  Bniplre  S.  D.  Co.,  20 

Bub.ij. tr. 

CtuuDberlaln  t.  Dempsey,  as  N.  Y.  lU,  64 
Chamivrlaln  t.  brewer,  3  Bush.Sei...  Tl 
CbimbetBT.  Furtjr,  1  lfBaten,IM..     ...     1 

ChainbenT.  Wherrf.  1  BHller,  !8 i 

Champions.  Pliimmer.  a  bp. £40..  5tS.  U 
Cbaadler  v.  GluTer,  3:!  Penn.  8C  COO.,  i 
Chandler  r.  Et.  Caul,  etc..  Ina.  Oo..  £1 

Hlnn.  16;  B.  c.  18  Am.  Rep-SK I( 

Chapia  V.  sharer,  40  N    Y.  401 ( 

Cbapmao  T.  yorarth,  3  How.  2(0. 71 

Chapman  V.  Kobertaon,  8  Palse.  (BI . ..  If 
Chapman  t.  S.  II.  It.  R.  Co.,  18  N.  T. 

<%attMUlV   SlBtelfiSAU.SEa!!::!!!"  M 

CheDOtv.Leferre,;iUllm.S43 K 

Cbeahlrs  t.  RuretT.  4  llcCord,  Mi.  ...    i 

Chkaca  T.  Mayor.  IS  111.  UO 879,  a 

Cblnco  ^  AltOD  H.  R-  Co.  V.  Beoker. 

Adm-r,  10  III.  31.  at 90,3 

Cblcaso  *  Allan  B.  B-  Cu.  t.  OreKory. 

»mf» s 

(Alcaoo  *  Alton  R.  U.  Co.  v.  Gretzner, 

4oiIl,ji a 

aUcHto*  Alton  B.  U.  Co.  r.  Pondrom, 

uiTr.in -.  3 

Chlcatro  *  Alton  IL  B.  Co.  T.  Shannon, 

aiu.sn a 

Chicago,  BurllDstonAQulncr  lt.U.Co. 

T.  DnniLU  til.  4fiC 8 

CblcwTBariluBtoa  A  QutDOT  It.  H.  Co. 

T.ruFB(leD.MIll.Ml -.■  8 

Vol.  XXV.— c 


Chlnwo  A  Nortblrettani  Bj.  Co.  t. 

Hontfon,  80  III.  m 41 

Chlca«u  *  Nortbweatern  Kt.  Co.  i. 

People.U  111.386;  B.  C..S  Am.  Hep. 

090    4! 

Chlcaiin  *  Northweatem  Ry.  Oo.   V. 

Bweenov,MHl.331 8 

CfalCMloA  PoclBa  R.  H.  Co.  v.  Fralivto, 

70Ill.2a» 3£<.3aV4] 

Cbloavn,  Kock  Island  &  PaclBc  K   K. 

Co.  v.ll«ll,70  1ll  103 a 

ChlcasoT.  Powen,(3Ill.l8a K 

Chli»Ko>.  Kobblna,XIUaok.  418 t< 

ChluB«EOT.  Schnlten,  7SI1I.14M a 

ChlcbestarT.  LetUbridge.  WIIJes,71..    Si 

Chilton  T,Brladen.SBl(ick.lS3 K 

Cboate  t.  Baddlnii.  IB  Tex.  Wl < 

Cholmondeleir  t.  Clinton,  t  Jau.  It  Wnl. 

HI » 

Citizens'  XatloUHl  Bank  v.  Richmond. 

Ul  Mass.  110 SK,    : 

CltT  n(  Aurtrn  r    r,llltu  fll  »l  ,  58  III. 

l:i.:  ..     .  31 

CIr,  „t  ANr.ir.ii.  [;,■.■.!.:.;  Ill.iO 3S 

CL[y.,r  ,\iiriir.,  V    I'lilf.^i-.  ,-.iiIII.270 H 

Ci;i-I!,i.ik  >■.  M--ilb-i,.'>.;iiN.  Y.  243    -SI 

a;\-  ..!•• Li:.:'..  M.it..i'.  ]l  111.319....  3: 

fi.r;„f  i'i,,,.n,„,  ,  p,.,;.,-,  .SIN.  J6n  ...  4( 
7Iilll.4&t  .  3( 


Cl!y 


mil.  23 
.;:  111.47 


II.2H7...  247,  SIB 


Commlseloners. 

Wend.  413... 
Commonwealth 


iwH,2Mas9.  It  IIT 

_ _ MPIok.KlS...  138 

Commonwealth  T.  Baaarord.U  Hill,  U8.  13t 
OommoDweattb  t.  Bosworth,  sa  Plok. 

an 88 

CnmmonweiUth  v.  Bowen,  13  Haas.  tM.  lit 


xvm 


m 


TABLE  OF  CASES  CITED. 


PAOB. 

Ck>minonweaIth  y.  Brooks,  9  Gray,  999.  86 
Commonwealth  y.  Brown,  14  Gray.  419.  84 
Commonwealth  y.  GhurcfaUl,  11  Meic. 

538 W7 

Commonwealth  v.  Cullins,  1  Mass.  116.  117 
Commonwealth  v.  Dennis,  105  Mass.  168.  115 
Commonwealth  y.  Elliot,  110 Mass.  104..  86 
Commonwealth  v.  Harlow,   110  Maas. 

4U : 89 

Commonwealth  y.  Hinea,  101  Mass.  38. .  641 
Commonwealth  y.  Holder,  9  Grav,  7. . .  117 
Commonwealth  y.  Keeper  of  Prison,  2 

Ashm.227 649 

Commonwealth  r.  Kinney,  I2Metc.283.  1:21 
Commonwealth  v.  Larrabee,  90  Mass. 

413 86 

Comtaon wealth  v.  Maclooo,  101  Mass. 

1 117,  118 

Commonwealth  y.  Nichols,  114  Mass. 

285;  8.  C,  19  Am.  Rep.  846 87,    89 

Commonwealth  y.  O'Brien,  12  Allen,  183.  86 
Commonwealth  y.  Powers,  7  Mete.  596..  548 
Commonwealth    v.   Pratt,    Berkshire, 

1863 116 

Commonwealth  y.  Price,  10  Gray,  472..    88 

Commonwealth  y.  Ray,  3  Grav,  418 611 

Commonwealth  y.  Snow,  111  Mass.  411.  86 
Commonwealth  y.  Temple,  14  Gray,  09.  20 
Commonwealth  y.  Uprichard,  3  Gray, 

434 117 

Commonwealth  v.  Walker,  13  Allen,  570.  121 
Conant  et  al.  y.  Griffin,  Adm'r,  etc., 

48  111.410 309 

ConlcUn  v.  O^born,  7  Ind.  553 80 

Conlclin  y.  Phoenix  Mills,  63  Barb.  299. .    21 

Conner,  Ex  parte.  51  Ga.  571 244 

Connolly  y.  Boston,  117  Mass.  64 656 

Connor  y.  Whltmore,  53  Me.  186 683 

Conover  v.  Warren  et  al.,  1  Giim.  496..  290 
Conrad  v.  Massasoit  Ins.  Co.,  4  Allen, 

20 46 

Consolidated  Fruit  Jar  Co.  y.  Dorfliu- 

prer,l  VV.Dljr.427 193 

Cook  V.  Smith,  1  Yerg.  148 778 

Cooke  V.  Millard,  23  Am.  Rep.  619 47 

Cookson  y.  Toole,  59  Hi .  515 276 

Coombs  y.  Emery,  14  Me.  404 677 

Cooper  y.  Smith,  9  Serjf.  &  ttawle,  28. . .    21 

Cope  y.  Rowlands,  2  M.  &  W.  157 675 

Corn  Exchange  Insurance  Co.  y.  Bab- 
cock,  42  N.  Y.  613;  8.  C,  1  Am.  Rep. 

601 ^,888 

Corning  v.  Slosson,  16  N.  Y.  294 541 

Cottam  y.  Eastern  Counties  Railway, 

IJohns.  &  Hem  243 39 

Cottingham  y.  Shrewsbury,  3  Uare,  627, 


638. 


89 
Coulter  y.  American,  etc.,  Express  Co., 

56N.  Y.685 165 

Counden  y.  Clerke,  Hobart  89 766 

Coursin  v.  Penn.  Ins.  Co.,  46  Penn.  St. 

331 107 

Covington  y.  LeaU,  66  N.  C.  865 724 

Covington  Co.  v.  Kinney,  45  Ala.  176. . .  733 

Cowee  v.  Cornell,  18  Alb.  L.  J.  400 728 

Cowellv.  HalBall,4B.  &Ald.l97 483 

Cowletal    y.  Varnum,  37  111.  184 389 

Cox  y.  Hickman,  8  H.  of  L.  Cas  369..  128,  135 

Cox  y.  Montgomery',  36  111.  396 373 

Coyle  v.  Withers,  as  Ala.  320 693 

Crabtree  y.  May,  1  B.  Monr.  289 29 

Craig  v.  Burnett,  33  Ala.  728 701 

Crane  y.  Uubbel,  7  Paige,  413 182 

Crane  v.  March,  4  Pick.  131 22,    23 

Crawford's  Appeal,  61  Penn.  St.  62 269 

Crawford  y.  tflark,  15  111.  561 352 

Crawley  y.  Riggs,  24  Ark.  563. .  588,  580,  691 
Crescent  City  Gas-light  Co.  v.  New  Or- 
leans Gas-light  Co.,  24  La.  Ann.  188 ..  244 


PAOX 

Creslnger  y.  Welch,  16  Ohio,  136 81 

Creswell  y.  Comlssion'ra  Ct.  of  Greene, 

24Ala.282 783 

Cronan  y.  Cotting.  104  Mass  .245 714 

Cross  y.  O'Donnell,  4  Am.  Rep.  721 47 

Crowell  y.  Sonoma  County,  25  Cal.  313,  496 
Cummings  v.  Mehane.  68  N.  C.  817.  . .    124 

Cunningham  y.  Bunklln.  8  Cow.  178 701 

Curry  v.  Commonwealtn  Ins.  Co.,  10 

Pick.  535 100 

Curtin  y.  l*atton.  It  S.  &  R  805 31 

Curtis  y.  Bryan,  3  Daly,  312 194,  195 

Curtis  y.  Francis,  9  Oush.  437,  438 8 

Curtis  y.  Home  Ins.  Co.,  1  Blssell,  485. .  107 
Curtis  y.  Leavitt,  15  N.  Y.  153, 227..  138,  678 

783 

Curtiss  v.  O'Brien,  20  Iowa,  876 808 

Curtis  y.  Tyler,  9  Paige,  432 196,  199 

Custslnger  v.  Commonwealth,  7  Bush, 

382 6tt 

Cu'lerv.  Thomas.  25  Vt.  73 1» 

Cutting  y.  Carter,  29  Vt.  ?3 47 

Daily  y.  May,  5  Mass.  813 87 

Dair  y.  United  States,  16  Wall.  1 TD9 

Dale  y.  Smlthson,  12  Abb.  237 194 

Dan  y.  Brown,  4  Cow.  490 86 

Danay.  Fiedler,  12  N.  Y.  140 206 

Dana  v.  Stearns,  3  Cush.  873 29 

Dan  forth  y .  Woodward,  10  Pick.  423. . .  66 
Daniels  y.  Hudson  River  Ins.  Co.,  12 

Cush.  416 300 

Dan  Valley  Railway,  In  re,  L.  R.,  6  Bq. 

429,435 56 

Dargan  y  Mayor,  CI  Ala.  469 698 

Dash  y.  Van  Kleeck,  7  Johns.  508 884 

Davis  v.  City  Council,  61  Ala.  139 660 

Davlsy.  Wood,7  Mo.  166 65 

Dawley  y.  State,  4  Ind.  128 150 

Dawson  v.  Godfrey,  4  Cranch,  832 635 

Dawson  y.  Smith  8  Houst.  836 88 

Dean  y.  Hewlt,  5  Wend.  257 494 

Degraffenreid   y.  Scruggs,  4  Humph. 

461 268 

De  Jamette  v.  De  Jamette,  41  Ala,  106.  124 
De  Kalb  County  y.  Smith,  47  Ala.  M7. . .  606 
Delhi  v.  Youmans,  45  N.  Y.  363 ;  s.  O^  0 

Am.  Rep.  100 128 

Den  v.  Steolman  et  al.,  5  Hal.  (N.  J.) 

193 810,  aao 

Denny  v.  Lyon,  38  Penn.  St.  98 80 

Derrickson  v.  Smith,  27  N.  J.  166, 176..  217 

781 

Deshler  y.  Beers,  82  111.  338 368 

Deure  v.  Carr,  2  Green's  Eq.  518 651 

Devereux  y.  Burguln,  11  Ired .  4S0 48 

DeWitt  y.  Hastings,  60  N.  Y.  618 218 

Dexterv.  Hall,  15  Wall. 20 fi06 

Deyv.  Dunham,  2  Johns. Ch.  182  ..  588 
Dicas  v.  Lord  Brougham,  6C.  ft  P.  248.  IS8 
Dickinson  et  al.  v.  iTurr,  15  Ark.  872, 668,  589 

Dill  v.  Wareham,  7  Meto.  438 44 

Dixon's  Appeal,  55  Penn  St.  424 88 

Dixon  Crucible  Co.  v.    Guggenheim, 

Cox'sAm.  T.  M.  Cas.  569 194 

Dixon  v.  Dunham,  14111.  834 861 

Dobree  v.  Napier,  2  Ding.  N.  C.  781 . . . .  184 

Dobson  V.  Groves,  6  Q.  B.  637 41 

Doclceryy.  McDowell,  40  Ala.  418 188 

Dodsonv.  Harris.  10  Ala.  666 078 

Dolphv.  Barney,  5  Or  205 tt5 

Dolphy.  Nikum.  20r.  203 530 

Doolittle  V.  Naylor.  2  Bosw.  225 108 

Dorin  v.  Dorin,  13Bng.  Rep.  90;  L.  R., 

7H.  L.668    818 

Doswellv.  Imoey,  IB.  ftC.  168 898 

Dougherty  y.  hunting.  1  Sandf .  4 586 

Douglass  y.  Spears,  2  JNott  ft  MoC.  201.  644 
Downing  y.  iUnger,  7  Mo.  583 6T7 


TABLE  OP  CASES  CITED. 


XIX 


PAGE. 

Drake  ▼.  Bamsay,  5  OhIOf  851 81 

Draper  ▼.  Wood,  112  Mass.  315:8.  C,  17 

Am    Uep.lB 67,68,7a,  70 

Driver  V.  Jenkins,  90  Ark.  UO fiH7 

Dniry  y.  Defuntalne,  1  Taunt.  laB 675 

Dublin  t  WIcklow  Railway  v.  Black,  8 

Bxcb.  181 ;  8.  Cm  16  Bng  L.  Ife  Eq.  568.    28 

31 

Duckworth  Y.  Johnston,  7  Ala.  578 701 

Duncan  t.  United  Btates,  7  Peters.  43&  709 
Dunham  y .  Dodge,  5  Barr,  £37 ;  10  Barr, 

AM 494,  496 

DuDlap  V.  Uale3,  2  Jones'  (N.  G.)  L.  981.  80 
Duperron  ▼.  Coromuny,  6  La.  Ann.  780.  64 
Durdew  y.  Mc Williams,  31  Ala.  438  . ..    OOD 

Dureli  V.  U<iyward,9GraY,248 000 

Durkeev.  Janesville. )»  wis.  097..  238,  240 
Dorei  V.  Burton,  47  M.   Y.  167;  i>.  C.,  7 

Ain.Rei>.4:» 205 

Du»Un  Y.  MeAjQdrew,  44  N.  7.  72 205 

Dyirert  v.  Schenck,  23  Wend.  446 634 

Duval  Y.  McLosl&ey,  1  Ala.  737 080 

Eager  y. Commonwealth,  4  Mass.  182. . .  4')7 

Eager  y.  Taylor,  9  Allen,  156 63 

Eaiste  Ins.  Co.  v.  Lafayette  Ins.  Co., 9 

lDd.443 104 

Eaiue3  V.  Sayage,  14  Moss.  4^ 4 

Easterly  Y.Barber.  65  N.Y.  2.55 217 

Kitstem  It.  IC  Co.  v.  Relief  Ins.  Co.,  98 

Mass.  4^  423;  105  Id.  570..  08,102,103,  108 

Eastman  y.  Meredith,  36  N .  H .  284 732 

Easton  y.  Calendar,  11  Wend.  01 701 

Eaton  y.  Bolssonnault,  24  Am.  Rep.  540.  692 
Eckert  Y.  L.  I.  R.  R.  Co.,  43  N.  7.502 ;  s. 

C  ,3Am.  Rep.  7:^1 164 

Edington  y.  Mut.  Life  Ins.  Co.,  67  N.  Y. 

iHi 184,  186 

Edwards    y.    Lycoming    Ins.    Co.,  75 

Penn.St.  378 104 

Edwards  y.  Miss.  Valley  Ins.  Co.,  1  Mo. 

App.  19S 250 

Edwards  y.  Steyens,  1  Allen,  815 54 

Egerton  y.  Matthews 546 

English  y.  State,  14  Am   Rep.  374 561 

Siklns  y.  Parkhurst,  17  Vt.  105 677 

Elliott  y.  Bently,  17  Wis.  601 TM 

EUU  y.  Albany  Ins.  Co.,  60  N.  Y.  402 ;  8. 

C 10  Am.  Rep.  495  03 

Ellsworth  y.  Mitchell,  81  Me.  247 676 

Emanuel  v.  Drauirhn,  14  Ala.  908 608 

Emerson  y.  Clayton.  32  III.  496 486 

Emoryy.Addfs,  71111.27.1 383 

Erllnger  y.  Boueau,  51  III.  04. . : 245 

Eslavav.  State,  49  Ala.  357 663 

btabrook  y.  Omaha  Hotel  Co . ,  5  Neb . 

W 479 

BMcourt  Y.  Estoourt  Hop  Essence  Co., 

h  K.,10Ch.  App.276 193 

Evsosv  Cary, 29 Ala.  100 661 

Evans  V.  Steel,  2  Ala.  114 643 

EvliMy.8iate,40Ala.88 503 

Ex  parte  Belcher  in  Bankruptcy,  4  D. 

^*Ch.703 282 

Ex  parte  Bennett,  44  Cal.  83 539 

Bxparte  Bryant,  34  Ala.  270 6M 

Kx  parte  Conner.  51  Ua.  571 244 

Ex  parte  Houghton,  1  Lowell,654 107 

Ex  parte  Jennings,  6  Cow.  518 Zi 

Ex  parte  8wan,  7  C   B.  (N.  a)  400, 431, 

„iM 70 

Ex  parte  Taylor,  5  Cow.  30;  1  BIsh.  Cr. 

Pt^HH''^         648 

Ex  piute  UpehomV  *4=i  Ala. "  2^'. !!!!.!'.". '.  245 
Eyaier  y.  Young,  8  Yeates.  61 1 36 

Falrchild  y.  California  8.  Co.  13  Cal. 

«6 748,  VXi 

hMs  y.  Walker,  1  Bailey  (S.  C),  540. ...  208 


PAOB. 

Fairish  y.  Reigle,  11  Grstt.  on 750 

FareasY.  Glass,  22  Ala.  (ttl 64.1 

Farlee  y.  Hastings,  10  Ves.  123 .40 

Parley  y.  Cleveland,  4  Cow.  432 199 

Farmau's  Will,  54  Barb.  274 3d 

Farmers  and  Mechanics'  Bank  v.  Jos- 

lyn,37N.  Y.  353 181 

Farmers  and  Merchants'  Bank  y.  Frank- 
lin,  1  La.  Ann.  398 06 

Farmers  and  Merchants'  Ins.  Co.  v. 

Chestnut,  50  111.112 315 

Farnham  y.  Camden  &  A.  R.  R.  C.  55 

Penn.St.  58 758 

Fash  Y.  Third  Ayenue  R.  R.  Co.,  1  Daly. 

148 20 

Fay  V.  Smith,  1 A  lien,  477 CS,    Vi 

Fay  Y.  Strawn,  82  III.  295 352 

Fettal  y.  Middlesex  R.  Co.,  109  Mass, 

405 750 

Fent  y.  Toledo,  Peoria  A  Warsaw  Kv. 

Co.  (50111.349,351) 3rvi,  450 

Ferdou  y.  Cunningham,  20  How.  Pr. 

154 676 

Fertig  V.  Bm'her,  3  Barr.  308 709 

Fetridge  y.  Wells,  13  How.  Pr.  386..  190,  191 

Ficken  y.  Jones,  28  Cal.  627 748 

Fields  y.  Moul,  15  Abb.  6 65,    66 

Flier  N.  Y.  C.  R.  R.  Co.,  49  N.  Y.  47  ; 

8.  C,  10  Am.  Rep.  327 168 

Fink  v.  Canyon  Road  Co.,  5  Or.  305  ... .  509 

Finley  y.  Kent,  1  Head,  122 779 

Finley  v.  Thayer,  a  lil.  350 27 

Flreinans*  Ins.  Co.  y.  McMillan,  29  Ala. 

160 704 

First  NatIon:ii  Bank  y.  Green,  43  N.  Y. 

298 207 

First  National  Bank  of  Plymouth  y. 

Price.  33  Md.  487 702 

Fisher  y.  Boston,  101  Mass.  87, 03;  s  c, 

6  Am.  Rep.  19:3 91,    93 

Fishery.  Howard,  11  Jur.  (N.  8.)305...  655 

Fishery.  Towner,  14  Coun.  2d 46 

Fisk  v.  Cottenet,  44  N.  Y.  538 ;  8.  c,  4 

Am.  Ret),  "lis 93 

Fisk  et  al.  V.  Cushman  et  ux.,  6  Cush. 

20 267 

Fitch  y.  Am.  Pop.  Life  Ins.  Co.,  59  N. 

Y.557;  8.  C,  18  Am.  Ren.  372 186 

Fltz  Y.  Smalbrook,  1  Keble,  134;  s.  c.,  T. 

Raymond,  32 150 

FltzpatrlckY.  Fftzpatrick,  ai  Iowa,  674,  3^ 

Flaggy.  Thurston,  13 Pick.  145 8 

Flanagan  y.  Meyer,  41  Ala.  138 630 

Flatter  y.  McDermitt,  25 1 1 id .  3:^5 46 

Fletcher  v.  Austin,  11  Vt.  447 706 

Fletcher  v.  Gre an,  33  Beav.  4M 39 

Floyd  V.  Barker,  12  Co.  23, 24 OSK),  094 

Forbes  y.  Moffatt,  18  Vesey,  384,  nute..  684 

Ford  Y.  David,  1  Bosw.  689 199 

Ford  y.  Ford,  7  Humph.  92 36 

Ford  V.  Ford,  4  Ala.  144 668 

Ford  v.  Foster,  L.  R..  7  Ch.  App.  (ill    .  194 

Ford  y.  Johnson,  34  Barb.  364 66 

Ford  V.  Phillips,  1  Pick.  202 80 

Forster  v.  Fuller,  0  Mass.  58 50 

Forsyth  v.  Hastings,  27  Vt.  646 31 

Forsythe  y.  Wells,  41  Penn.  St.  291. .  344,  345 
Fort  Plain  Bridge  Co.  y.  Smith,  30N .  Y. 

44 535 

Fosdlcky.  Risk,  15  Ohio,  84 551 

Foster's  Case,  11  Rep.  107 149 

Poster  v.  Cox,  123  Mass.  45 134 

Foster  v.  Taylor,  8  Nev .  &  Mann.  244 . .    67.» 

Fountain  v.  Draper,  49  Ind.  449    363 

Kowkes  V.  M.  &  L.  Life  Ass.  Assn.  3  Best 

&  Smith,  Q.  B.  917 187 

Fowle  V   Freeman,  9  Ves.  351 549 

Fowle  y.  Spear,  1  M.  L.Rep.  (N.  S.)  130,  139 
Fowler  v.  Mott,  19  Barb.  204 21 


XX 


TABLE  OF  CASES  CITED. 


PAOB. 

FoxT.  HaieltOD,10Plck.  275 46 

Fozv.  Ohio, 5  How.  (U.  8.)  410,  484, 

436 6»-687 

Franklin  ▼.  Schemerhorn,  8  Hun,  1120168, 860 

Fmryv.  Booth,  87  Vt.  78 486 

Fray  v.  Blackburn,  3  Bert  and  S  576. ..  690 
Freeiiolders  of   Essex    v.    ^trader,  3 

Dutfh.  (N.  J.)415    733 

Freeluiid  v.  Freeland,  lOSSMass.  475 VH 

Freeman  v.  Freeman, 43  N.  Y.34 ;  8.  c, 

3Am.  ilep.  657 466 

French  v.  Lafayette  Ins.  Co.,  5  McLean, 

4r5l 104 

Frli.kv.  Potter,  17  III.  406 165 

Frnst  V.  Plumb,  16  Am.  Rep.  18. 576  ...  580 
FryebiiffT  v.  Osgood,  21  Me.  21  Me.  176..  485 
Fullam  V.  New  York  Ins.  Co.,  7  Gray, 

61,63, 104,  105 

Gaffv.  Thels,83Ind.807 218 

Gambllnir  v.  Read,  1  Meigs.  281 478 

Gann  v.  Chester,  5  Terg.  205 -526 

GanKsly  V.  Perkins,  30  Mich.  402 368 

Gardner  V.  Ward,  2  Mass.  244    GOO 

Garnett  v.  Farrand,  6  B.  &  C.  611.  607 

Garnsey  v.  Rogers,  47  N.  Y.  238 ;  8.  C,  7 

Am.  Rep.  440 196,198 

Garrard  v.  nadden,67  Penn.  St.  82;  8. 

C,  5  Am.  Rep.  412 76.    77 

Garrett  v.  Patchin,  29  Vt.  248 66 

Garrison  t.  Howe,  17  N.  Y.  458,  466.  215,  761 

Gaul  V.Brown,  53  Me.  406 76J 

Gelger  v.  Green,  4  Gill,  476 515 

George  V.  Stubbs,  26  Me.  243 478 

Gerrlsh  V.  Gllnes.  56  N.  H.  0 77 

Gerrlsh  ▼.  Towne,  3  Gray,  82.  87 3 

Gerry  V.  Gerry,  11  Gray,  381 736 

Glllv.  Cook,  42Vt.  140 887 

Glllilandv.  Phillips.  IS.  C.  152 678 

GIvan  V.  Doe,7Blackf.  210 683 

Glassv.  Warwick, 40  Penn.  St.  140 486 

Gloucester  Manuf.  Co.  v.  Howard  Ins. 

Co.,  5  Gray,  407 1(B 

Goddard  V.Chaffee,  2  Allen,  305 62 

Goddard  V.  Ch.iso,  7  Mass.  433 262 

Goldsmith  V.  Jones. 4^1  Uow.  Pr.  415  ...  535 

Goode  V.  Harrison,  5  B.  &  Aid.  147 31 

Gooden  v.  Amoskeag  Ins.  Co.,  20  N.H. 

T,i 104.  170 

Goodman  v .  Eastman,  4  N.  H.  455 73 

K}ooda  of  Woodward,  L.  !(.,  2  Prob.  L. 

Dlv.206    35 

Goodsell  V.  Myers,  8  Wend.  470 30 

Goodspeed  v.   East  Haddam  Bank,  22 

Conn.  630 787 

Gordon  v.  Cornes.  47  N.  Y.  615 245 

Gorman  v.  I^wcll,  117  Mtiss.  65 6.)6 

Gould  V.  Glass,  10  Harb.  lOU 570 

Gouldv.  Hav8,10Ala.  505 725 

Gourley  v.  Allen,  5  Cow.  644 465 

Graham  v.  Newman,  21  Ala.  408 681 

Grahame    v.    Gillespie,   2  Morrison's 

Diet.  Dec.  1453 60,75,    76 

Granite  Bank  v.  Ayers,  16  Pick.  302  —  H9 

Grantv.Elllcott,7Wend.227   207 

Grant  v.  Brie,  60  Penn.  St.  420;  8.  c,  8 

Am.  Rep.  272 02 

Grant  v.  Lexington,  etc.,  Ins.  Co.,  5 

Ind.23 107 

Orantly  v.  Garthwaite,  2  Russ.  00 86 

Graves  V.  Fisher,  5  Me.  60 46 

Gra-  es  v.  Merry.6  Cow.  701 248 

Graves  v.   Washington    Ins.    Co.,  12 

AllenaOl 103 

Gray  v.,Crocheron,  8  Port.  101 686 

Gray  v.  Harris,  107  Mass.  «2 ;  8.  C,  0 

^ Am.  Rep.  61 7 

Grea.<«IyT.  Coding,  2  BIng.  263 534 

Greeny.  Burke, 23 Wend .  400 777 


PAffS. 

Green ▼.  Crane, 2Ld.  Raym.  UOl 4M 

Green  ▼.  Goddard,  2  Salk.  641 147 

Green  V.  Green, 60 N.  Y.  553  ...  81,238,  184 

Green  V.  Samuels 601 

Greenwood  v.  Curtis,  6  Mass.  868 138 

Gregg  V.  Wvman,4Cu8h.  882 578,  661 

Gregory  v.  Lockyer,  Madd.  &  Gild.  80..  601 
Grenvllle  v.  College  of  Physlclana,  12 

Mod.  386    606,701 

G  rev  T.  Cuthbertson.  2  Chit.  482 284 

Griffln  V.  Parsons,  1  Uuss.  on  Or.  756. ..  146 

Griffith  V.  McCulium,  46Barb.  666 535 

Griffith  y.  Wells,  3  Denio,  a» 676 

Groenvelt  v.  Burwell.  1  Ld.Kaym.  213.  685 

Qunn  V.  Sam uels,  33  Ala.  901 000 

Gunterv.  Lecky,80  Ala.  601 672 

Guyon  V.Lewis,  7  Wend.  20 801 

Gwinne  V.  Pool,  Lutw.  200   ,. 


Hackett  v.  Smelsley,  77  Ind.  118  126. . .  863 

866,  368,  869 

Hadden  ▼.  Collector,  5  Wall.  107 240 

Hagaman  v.  Jackson,  1  Wend.  602 319 

Haggerty  v.  Albtuola.  103  Ma^'s.  17  . .  .     lOS 
Hann  v.  Fredericks,  18  Am.  Hep.  110. ..    47 

Height Y.  Mcyeagh,60III.624 2T6 

Hale  ▼.  Brown,  11  Ala.  87    508 

Hale  V.  Garrish,8N.  H.  374 30 

Hale  T.  Henderson,  4  Humph .  V¥i 677 

Hales  V.  Petit,  Plowd.  253,  261:  8  Inst. 

54 ;  1  Hale'sP.  C.  411-417  :  2  Hale's  P. 

C.  62;  1  Hawk.  Ch.  27  ;  4  Bl.  Com  93, 

180,  100 Ill 

Haley  V.  Earle,80N.  Y.  208 228 

Haley  v.  Manufacturers*  Ins.  Co.,  120 

Mass.203,206 96 

Halifax  Union  v.  Wheelwright,  L.  B., 

10  Ex.  183, 10.* 71 

Hall  V.  Burrows,  4  De  G.,  J.  k  8. 160. . .  194 

Hall  V.  Corcoran,  0  Am.  Bep.  80 676 

Hall  v.  Fuller,  5  B.  &  C.  780 ;  S.  C,  8  D 

&  R.464 68 

Hall  v.  Hall,  43  Ala.  488 724 

Hall  V.  Mullln,  5  Harr.  &  J.  (Md.)  100.. .  676 

Hall  V.  Power,  12  Mete.  482 648 

Hall  V.  Simmons.  2  Rich .  Eq .  120 31 

Hailettv.  Norlon,  14  Johns.  278 676 

Halley  V.  Ball,  66  111  250 276 

Halsey  V.  McLean,  12  Allen,  438 TB8 

Halseyv.  Heed,  0 Paige.  446, 196,  190 

Hamilton  v.  Annapolis  &  Elk  Bridge  R. 

R.  Ccetal.,  IMd.Cb.  107 tTl 

Hamilton  v.  B'>ston,  14  Allen,  475 666 

HaralltoQ  V.  WiUiams,  96  Ala.  687.  680. 

601,  TOO,  701 
Hamilton  Co.  v.  Mlghels,  7  Ohio  St.  100, 

486,  T88 
Hamlett  v.  Talman  ft  Graves,  80  Ark. 

505 587 

Hammond  v.  Howell,  1  Mod.  184  ;  8  id. 

213 600,605 

Hampshire  v.  Franklin,  16  Mass.  87 734 

Hanger  &  Moody  v.  State,  27  Ark.  673. .  5.^2 
Hankins  V.  Lawrence, 8  Blackf.  286...  571 

Hanley  v .  Cubberly,  15  Bast,  257 65.> 

Hardy  V.  Waltham,  3  Mete.  163 91 

Hargrovesv.  Redd.  43  Ga.  142 36 

Harleyv.  State, 40  Ala.  680 .  635 

Harman  v.  Tappenden,  1  East,  565 —  701 

Harper  V.  State.  7  Blackf .  61 700 

Harris  V.  Bemill,  ISw.  &  Tr.  155 36 

Harris  V.  Haynes,  dOMich.  140 05 

Harris  V.  Parker,  41  Ala.  604 724 

Harris  V.  People,  50  N.  Y.  600    242 

Harris  v.  Phoenix  lnf«.  Co. ,85  Conn.  810  106 

Harris  V.  Runnelis,  12  How.  80 077 

Harris  v.  Stevens,  81  Vt.  70, 02  ....  548,  649 
HarrlRburgh  Bank  v.  Commonwealth, 

26Penn.  M.  451 700 


TABLE  OP  CASES  CITED. 


HutIkdt.  HmnliLT  Jtotm... 


Id-'l 

1IIMbSl,ISLa.Aiin.ara..«e,  I 

JM,S1tT.  J0DM,1M. 

LoD>lMrd.l«Ma.  1W. 
"      ■■  fflVt.l~ 


alluatT  HopkluH>n,ffiVt.iaS  ..  ..  IM 
UehT.  Vt  Ceot,  R   R .  Cn.,  »  Vt.  88,  6TO 

ilcb*.  WuDer.lAin.  m 31S 

iTllaDdT.  Cbace,l»Barb.n3  ...  Ml 
lirkaaT.  Bourne,  8 H.  iK.Tm....  LS 
■wkliHT    Pembettnn.SlN.  V.ise...  IK 

vet  y.SlnOinti  Port,  taa OEB 

ByiT.Phal*n.4Biiii,n3 Ba&,  36S 

—^-    FTuikllnlDa.Oo..lCiuh.  £ST,  103 

White,  5C<>nii.3Sl 3« 

WrlKht.3WKl1.,Jr.,141 IM 

Gluuos.n  Atn.  Sep.  M  ....  KM 
.  T.  Eutwood.aSich.aS....    14 

CDdenoDT.  PopcSSOK-SSl fill 

m  r.  Warmack,  SI  Hlu.  SU..  T 
Dnbuqus  ft  PkUo  B   B.  Co., 


,    BuBrina  T.  Ball,  »  Ala.  nS 9 

I    HuRheiT.Ralaar.lBtDU.  «8B B 

Husueiiln  *,  Baaetar,  a  WhIM  A  Tu- 

dor'aLdft.  Caa.ln  tbi.  IIU  II 

Bull  T.  Suparvlion  of  tfae  County  o{ 

One1ds,nJohna.»S 41 

Biimbla  i.  HudMt,  1£  Q.  B.  310 

Humes  ft  W.   t.  Mavor,  1  Hum.  403..    71 

Hunt  T.  Hunt,  U  Plolc.jffi 01 

Hunt  v.ThompBon,  nSrsm,  i:<) 41 

Hunter  v.  Atklna,  3  MyJ.  ft  Reene.  111.  71 

Hunter*.  Piinaer.  10 Baat,3M 11 

Hurdman  V.  Bootb.  1  H.  ft  CMS ! 

HuaaarT.  Thornton,  4  Msu.  iM 41 

Huth  V.  Carondelet  Ry.  ft  Dock  Co., 

HMo.HB I 

Qfatti.  WoocUSJohOH.  £W SI 

Illirinis  Central  K.  IL  Co.  V.  Aduna,  tt 


JurdBD,  IT  Am.  BepjnS... 


leweav   JunlaD,  IT  Am.  Sep.  V 
leywood  T.  FeirJn.  10  Pick.  BES 


. .  BarnoldaTBl  S.  Y.  161 

BU&leiv.  BHTOIr.WMe.  US 

BlTlT.BaTT.lSAIb.  L.  J.ai 

Bin  V.  Uoaton,  US  Mbh.  3U:  b.  c.  1 

HlllT.  Brtd«aii,<i*ort."iMl!/ir';r!; 

Rill  T.  Pnifer,  S  Herin.  St.  331 

Htllv    FrMDian,8Cuali.  2&; 

mil  T.  Georgia.  A3  Ga.  472 

Hill  1.  Mitchell.  1&  Ua.  104 

Billiard  T    Bl.-hBn]M>D.8  0raT,S4a.... 

HIllai.SnelMMMaH.  113.177 

HIncbman  V.  Whttuoe,  Z3I11 186 

Bludat.  Kallou.UN.H.Big 

r.  llarnr1u,3Penn.  Bt.  ISi... 


■>l»  Central    R.   R.   CO-   T.    OaUl, 

rlat)'ftCo.,B4III.  I2S ■  1 

:>le  Central  R.  It.  Co.  *.  Copeland. 

.       „  JII.33S .-- 4 

>  Illtnola  Central  K.  R  Co.  r.  rrmnkan- 
berE.Mlll.Mt:  B  c.  r,  Aid.  Ren.  IB..  I 
llnnia  Central  11,  II.  <.<i.t. JoliDaon. 


V,  Morri- 

31 

r.  NelBOn, 


SI  Ind.  SM.  T38 


AMf-n.SlInd.aM. 
r.,.  \.  Ruthgrford, 


HobSav 


Fnucala.  le  Hn* 


i;cD  RallwaT. 

',,'t'.'R.','i'ai. 


BoTt  t.  Dnderhlll,  9  N 
aotbrnokv.  Blias.  S  A 
BaldrldntT   OUleapli 
BaUanifT.  Hoiliraon.  L. 
Bolllav.  DaT<a.SaN    H. 


le.2Juhna.  Cb.30.  U 
L.  ll.TC.P.aM.  a 


El  Wall.lGT.  746 


lleti.K3e,»l.    73 


wiii.ses..  sua 


HoiDeri.Tb<tln^,3P]ck.4ee 

Horn  T.  Lockbart,  17  Wall.  570 

HomMein  V.  A.  A  O.  W.  R  B.  Co., 


HouiiitoD,  Ex  parte.  1  Lowell.  E6t 

Bouldenv.  Smltb.  UL.  J.  Q.  B.  170... 

Bouatonv.  I>eloach,43Ala.  fe4 

BouMounr.  Mllla,  1  H.  ft  Rob.  836 


avn  T,  rnompavo.  b  n.  i. .  t 
HortT.  White,  US-  a.  46.. . 


Jacaud  V.  Fronoh,12E»»t,31T 

JacbBOD  T.  Brooklns,  S  Hun.G3l 

Jackaon  *.  Burcbln.  14  Juhna.  134 

JaokaoQ  V.  Uathawaf ,  IS  Johns.  447  . . 

Jackaon  T.  Hull.  10  Johns.  481 

JaokaoD  t.  Wlllard,  4  Johns.  41  . . .  311 
Jaekaonvllleft  Bavannih  U.  R.  Co.  v 

Kidder,  ai  111 .  181 

Jenkins t.  Billiard,  1  Stalk. dsg 

JenklnsT.Waldron.  11  Johns   114.... 

JeunlngB,  Bi  parte,  0  Cow.  BIB 

JewettT.  WaiiBhura,43IuirB,677,.  30< 

Jowett  T.Warren,  ISMsBa.SOO 

JInklnsv.Noel.SBtew.  00  ..   ....      -. 

Jobnion  T.  Cuttle,  T  Am.  Rep.  646 ;  e.  C 

1061Iue.44T 41 

jobosoD  T.  Hea^aa.  13  He.  SB) 


TABLE  OP  OASES  OITED. 


PAOB. 

JohiiBOD  ▼.  Holyoke  Water  Power  Co., 

l(rrMa88.472 46 

Johnson  v.  Hudson,  11  Bast,  180 675 

Johnson  v.  Johnson.  83  Aia.  687 601 

Johnson  v.  People,  2S  111.  814 438 

Johnson  y.  State,  82  Ala.  681,  6S3. ..  668,  664 
Johnson  v.  Wallace,  24  Am.  Uep.  009. . .  S84 
Johnston  ▼.  Renton«  L.  R^O  Bq-  181. . .    80 

Jones  V.  Barlow,  63  N.  T.  »B 217 

Jones  V.  Boyce,  1  Stark.  402, 403. . . .  163,  166 

Jones  V.  Bright,  6  Blnff.  683 138 

Jones  V.  Crosthwalte,  17  Iowa,  402 486 

Jones  y.  Fales,  4  Mass.  245. 483 

Jones  V.  Fort,  36  Ala.  449 686 

Jones  &  Palmer's  case,  1  Leach,  866 —  477 

Jones  V.  Phoenix  Bank.  4  Seld.  286 Hi 

Jones  V.  State,  60  Ala  101;  51  Id.  16 

662,640,  767 

Julia.  1  Lush.  281 227 

Justice  y.  Lang,  42  N.  Y.  49i;  8.  C,  1 
Am.Kep.576 643 

Kallman  y.  U.  S.  Express  Co.,  3  Kan. 

211 758 

Kane  Co.  y.  Herrinirton,  60  111.  239 37J 

Kearney  y.  Fitzgerald,  43  Iowa,  680.  864,368 

309 

Keep  y.  Goodrich,  12  Johns.  396 542 

Kell  v.Healey,84  111.104 31 

Keithler  v.  State,  10  Sm .  &  M.  102 14H 

Kellerman  y.  Arnold,  74  111.  632 868 

Kelly  y.  Hemmingway,  13  111.  604 274 

Kelso  y.  Tabor,  63  Barb.  125 141 

Kemp  y.  Neville,  10  C.  B.  (N.  S.)  623.. . .  698 
Kennebec  Co.  v.  Augusta  Ins.  Co.,  6 

Gray,  204 103 

Kennedy  y.  Ua.  St.  Bk .,  8  How.  586. ...  603 
Kenney  y.  Altvater,  77  Penn.  St.  34 —  250 

Kent  y.  Mahaffey,  10  Ohio  St.  204 36 

Kenyon  y.  Baker,  Itt  Mich .373 65 

Kerr  y.  Russell,  18  Am .  Ken.  634 624 

Kerralns  y.  People,  60  N.  Y.  2:il 148 

Kester  V.  Starka,  19111.  328 435 

Ketcham  y.  Clark.  6  Johns.  144 248 

Key  y.  Jones,  63  Ala.  238 727 

Kidder  y.Orcutt,  40  Mo.  5.sy 319 

KiH>uru  y .  Demmlng,  2  Vt.  404 C6 

Kiilips  y.  Putnam  Ins.  Co.,  28  Wis.  472; 

9Am.Rep.506 106 

King  y.  Brisac,  4  East,  164 118 

King  y.  Bristol  Dock  Co.,  13  E.  C.  L. 

139 465 

King  y .  Donahue,  110  Mass.  155    83 

Kingy.  In.  of  Whilnash,7B.  &C.  590.  630 

King  y.  MolTat,  1  Leach.  431 477 

Kingy.  Smith,  2  Leigh  (Va.),  157 707 

KIngv.  Whitely 19(i,  199 

King,  In  re,  2  Dev.  341 780 

Kingsbury  V.  Wall,  68  III.  311 274 

Kingston  y.  Wharton,  2  Serg.  &  Rawle, 

20K 661 

Klalse  y.  state,  27  Wis.  462 541 

Kliney.Beebe,0 Conn.  404 81 

Knight  y.  Mann,  118  Mass.  143 4S 

Krachy.  iniiman,53Ind.526 367 

Kreitery.  Nichols,  28  Mich.  499 860 

Kurtz  y.  Hibner,  60  III.  514;  B.  C,  8 

Am.  Rep.665 827,328,467 

Kinney  y.  State,  38  Ala.  224 627 

KIrby  y.  Taylor,  6  Johns.  Ch.243 720 

Klrkpatrlck,  In  re,  22  N.  J..Eq.  463  ...  35 
Kitchen  v.  Shaw,  7  Ad.  &  El.  729  .    ...  688 

Laddy.  Blunt,  4  Mass.  402 777 

La  France  y.  Krayer.  42  Iowa,  143  .  ..863 
Laird  y.  Wilder,  0  Bush,  181 ;  B.  C,  15 

Am.  Rep,  707 IWt  Wl 

Lamby.  Wragg,8Port.  78 601 

Laney  Dlghton,  Ambler,  409 166 


Lange,  Bx  parte,  18  Wall.  168 

Langtry  y .  State,  80  Ala.  686 

Lansing  y.  Smith,  4  Wend.  0;  8.  a,  8 

Cow.146 684 

Lansing  t.  WiswaU.  6  Den.  218 684 

Lathrop  y.  Morris,  6  Sandf .  7 238 

Lawy.Ford,  2  Paige,  810 68S 

Law  y.  Hodgson,  2  Campb.  147 6n 

Lawrence  y.  Fox,  20  M.  Y.  268. .  107, 196,  199 
Lawrenson  y.  Butler.  1  Sch-  A  Lef.  13. .  545 

Lawson  y.  LoveJoy,  6  Me.  405 30 

Lawson  y.  Morrison 31 

Laythoarp  v.  Bryant,  2  Blng.  N.  C.  733.  546 

5M 
Leach  y.  Hale,81  Iowa,  69:  B.  c,  7  Am. 

Ken. 112 2U 

Leatner  Cloth  Company  y.   American 

Leather  Cloth  Co.,  11  Jur.  (N.  S.)  513.  193 

Leayitty.  Comer,  5Cush.  129 66 

Lee  y.  Gansel,  Cowp.  3 140 

Lee  y.  Haley,  L.  K..  5  Ch.  App.  155  ..190,  193 

Lee  y.  Matthews,  10  Ala.  182 680 

Leggett  y.  Hyde,  68  N.  Y.  272 ;  B.  c,  17 

Am.  Rep.  244 135 

Lench  y.  Lench,  10  Yes.  611 156 

Lenoir  y.  Weeks.  20  Ga.  506 64 

Lerned  y.  Wannemat^her,  9  Allen,  412..  545 

Lester  y.  Jewell,  12  Barb.  602 542 

Lewis  y.  Lewis, 2  W.  &  S.  45.5 8S 

Lewis  y.  Madocks,  17  Yes.  56 156 

Liberty  Hall  v.  Ins  Co.,  7  Gray,  281 186 

Liddard  y .  Ix>pes,  10  East,  526 178 

Lies  y .  De  Dlablar,  12  Cal.  330 476 

Lincoln  y.  Hapgood,  11  Ma«3.  350 690 

Llndenmuller  y.  People,  33  Barb.  548. . .  237 

Lindsey  y.  Jackson,  2  Paige,  582 491 

Lindsey  y.  Rutherford,  17  B.  Monr.  245.  677 
Linrord  y.  Fltzroy,  13  Ad.  d^Eli.  (N.  b.) 

240 696 

Lining  y .  Bentham,  2  Bay.  1 701 

Little  y.  Duncanson,  0  Rich.  Law,  55  ..    30 

Little  y.  Moore,  4  N.J.  74 700 

Little  y.  Poole, 9  B.  &  Ad.  192   675 

Lloyd  y.  Guibert,  6  Best  &  Smith,  100; 

8.  c,  Exch.  Ch.  id 188 

Lockett  y .  State,  47  Ala.  46 653,  656 

Lockharc  y .  Troy,  48  Ala.  679 24S 

Lodanoy.  State,  25Ala.64 664 

IiOgan  y.  Mathews,  6 Penn.  St.  417  ....  578 
Lonergan  v.  Royal  Ex.  Assur.,  7  Bing. 

725,7ni;  B.  C,  Id.  729 613,  620 

Loimiisy.  Ruck,56N.  Y.  462 887 

Lord  Rodney,  2  East,  283 297 

Loudy    Ins.  Co., 2 Gray,  221 187 

LouiHvIIle  &  Nushyiile  K. R. Co.  y. Sick- 

lng.'4,5  Biish,l 250 

Lovetty.  Adams.  8  Wend.  880 706 

Lo wrey  y.  Com  inercl  al  Bank,  Taney,  310.  89 
Luby  V.  Hudson  K.  K.,  17  N.  Y.  131 ....  746 

Lucas  V.  Luca^jl  Atk.  270 266 

Luke  y .  Lyde,  2  Burr.  889 178 

Lyon  y.  Cuiberteou 808 

McCanney  y.  Lawson,  8  Head,  256 779 

McCaslin  y.  Staf),  44  Ind.  151 246 

McAuley  y.  Blliinger,  20  Johns. 80 6U 

McClurg's  Case,  note 2S0 

McCormick  y.  Bay  City,  23  Mich.  457. . .  710 
McCormick  y.  Sulliyant,  10  Wheat.  1U2.  608 

McCrary,  Ex  parte,  22  Ala.  65 648 

McElmoyle  y.  Colien,  13  Peters,  827....  493 

McEyoy  y.  Humphrey,  77  111.  388 868 

McGehee  y.  Lindsay,  16  Ala.  16 6iS 

McGrath  y.  Clark,  66  N.  Y.84;  B.  C,  15 

Am.  Rep.  873 74 

Mclntire  v .  State,  5  Blackf.  384 528 

Mclntyre  y .  Parks,  8  Meto.  207 183 

MoKenna  y.  Hammond,  8  Hill,  831  ...  968 
MoKinley  y.  Watkina,  13  HI.  140  S7I 


TABLE  OF  OASES  CITED. 


xxiii 


PAGE. 

VeKlimey  t.  AndrewB,  41  Tex.  36S 678 

McKinoey  t.  Ketl,  1  MoLean,  640. ...  164,  790 

MoUofffalln  ▼.  Nash,  14  Allen,  136 13 

McLean  t.  LoDfrlaods,  5  Nes.  79. 206 

JicMaousv.  State,  86  Ala.  208 663 

3ieJf  urrar  y.  McMurray,  60  N.  Y.  175. .  81 
McNeil  V.  Tenth  National  Bank,  46  N. 

T.SS;  8.c,7  Am.  Bep.  841 Slflt  2S0 

Madison  Ins.  Co.  t.  Fellowea,  1  Disney, 

217 ..106 

Madlfion  Ins.  Co.  t.  Foreythe,  2  Ind. 

483 078 

Madraio  t.  WlUee,  3  Barn,  ft  Aid.  868..  182 

MafTuIre  v.  Ma^mire,  7  Dana,  183 617 

Maitlaod  t.  Clilzena'  Bank,  40  Hd.  640; 

540;  B.  c.,17Am.  Bep.  620 283 

Malone V.  Kelley  64AIa.632 728 

Manleyv.  Shaw, Car.  ftM.ddl 610 

Maosell  v.  Manseli,  2  P.  Wms.  670 156 

Marble  y.  City  of  Worcester,  4  Gray, 

3B5 883 

Markham  y .  Jandon,  41 N.  Y.  285 894 

M»rshally.  Boss,  L.  B.,8Eq.  661 194 

Marshalsea,  The,  10  Coke,  68 604 

Marler  v.  Ayllffe,  Cni.  Jac.  134;  2  BoL 

Ab.  650;  IHawk,  ch.60,S23 115 

MarBton  y.  Baldwin,  17  Mass.  606 478 

Martcr  y.  Marter,  6  Ala.  367 679 

Martin  y.  Bliss,  6  Blackf.  33 635 

MarUn  y.  Byrom,  Dudley,  208 30 

670 

Martin  y  Martin, 23 .Ala.  86 668 

Martin  y.  Porter,  5  M.  ft  W.  868.  844,846,  346 

Martin  v.  Thornton,  4  Esp.  l&O 66 

Martin  et  al..  Ex  parte,  Hi  Ark.  206.  .667,  660 
Marzettl  t.  Williams,  1  B.  ft  Ad.  416. . .    72 

Mason  ft  F.  y.  State,  43  Ala.  643 664 

Masters  y.Baretto,  8 C.  B.  433 483 

Msthery.FraBer,4W.  R.387 263 

Mathews  y.KeUey,  68  Me.  66 635 

Matterof  Astor,60N.  Y.  863 248 

Matter  of  Boston  Min  ,  etc.,  Co.,  67  Cal. 

CS4 246 

Matter  of  Mayer,aON.  Y.  604 242 

Matti^rof  Tufler,79111.  09 284 

Matter  of  Van  Antwerp,  56  N.  Y.  261. . .  243 

Matter  of  Volkinlng,  63  N.  Y.660 243 

3latli8y.  Robinson,  1  Neb.  1 491 

Mattlestadt  y.  Ninth  Aye.  B.  B.Co.,  4 

Bobt.  S'lT 172 

Maxon  V.  Perratt,  17  Mich.  333 64 

Mazon  y.  Scutt,  So  N .  Y.  247,  Udl. ...  142,  338 

MazweUy.  Ueed,7Wls.683 303 

Maynell  y.  Salt  marsh,  1  Keb.  847 5J3 

Mayer,  Matter  of .  .'lO  N.  Y.  604 243 

Mayury.  Brown,  Olleisk,  1 787 

Mayor  y.  Hamilton  Fire  Jus.  Co.,  39  N. 

Y.45 106,  107 

Mayor  y.  Troy  ft  Lansinffbun^h  R.  U. 

Co..3Lan8.  2:0;4»N.  Y.657 20 

Mayor  y.  Winter,  i^  Ala.  651 646 

Mays  y.  Williams,  27  Ala.  287 674 

Mesdy.Merritt,2PAl«re,  404 421 

Mead  V.  btratton,  8  Hun,  151 865 

Means  r.  Moore,  1  Harp.  814 ;  8  MoCord, 

262 86,    86 

Mechanics*   Bank   y.   Liylngston,    83 

Barb.  458. 248 

Mechanics  and  Traders*  Bank  y.  Crow, 

M.  B.  Churrh  y.  Jacques,  1  Johns.  Oh. 

450 601 

>i  em  phis  ft  Charleston  R.  B.  Co.  y. 

Fayue,3;  Miss.  700 676 

Meuvey.Mence,  18Ves.848 35 

Mercerv.Seiden,lHuw.  37 437 

Mefchaots'  Bank  v.  Bliss,  85  N.  Y.  412. .  761 
Merchauto'  Mutual  Ins.  Co.  y.  Lacroix, 

3»TeaL248;14  Am.  Bep.  870 ^.,  106 


PAOI. 

Meredith  ▼.  People,  84  ni.  479. 640 

Merretty.  Earle,  81  Barb.  40 680 

Merrill,  Case  of,  12  Blatohf.  221 162 

Merrill  y.  Green,  66  N.  Y.  270 198 

Merrills  y.  Law,  9  Cow.  65 181 

Metallic  Compression   Co.    y.    Fttch- 

burgh  Railroad,  109  Mass.  277 :  8.  C,  12 

Am.Bep.  680 03 

Meyer  y.  Meyer,  23  Iowa,  375 ('16 

Mlchell  y.  Smith,  1  BInn.  1 10 677 

Mickey  y.  BurlinKtou  Ids.  Co.,  35 Iowa, 

174 lor 

Midland  Railway  y.  Taylor,  8  H.  L.  Cas. 

751 

Mllbum  y.  BellonI,  30  N.  Y.  64 

Miles  y.  Charleton,  29  Wis.  400;  8.  C, 

9  Am.  Bep.67H 

Miller  et  al.  v.  iJawker,  66  111.  185 

Miller  y.  Hope,  2  Shaw,  125 

Miller  y.  Miller,  7  Pick.  1J3 

MlUery.  Miller,  16111.296 

Miller  y.Seare,  2  W.BI.  1143 

Miller  y.  White,  60  N.  Y.  137 

MiUett  y.  Parker,  2  Mete.  (Ky.)  608 

MilUcan  y.  MllUcan,  34  Tex.  ^  

MlUsy.  Collett,6RlnKh.  11 

Milne  y.  Huber,  3  McLean,  212 

Milton  y.  Hadcn,  33  Ala.  86 

Minock  y.  Shortrldge,  21  Mich.  304 

Mitchell  y.  Lapage,  Ilolt's  N.  P.  353. . . . 

Mitford  y.  Mltford,  0  Yes.  100 

M.  ft  M.  R.  Co.  V.  Finney,  10  Wis.  388. . . 

Moeller  y.  McLagan,  60  ill.  317 

Moffatt's  Case,  3  East's  Cora.  Law,  954. 
Montgomery  Co.  Bank  v.  Albany  City 

Bank,  7  N.  Y.  459 

Moor  y.  Ames,  8  Cal.  170 

Moore  y.  Abernathy,  7  Blackf.  443 

Moore  V.  Hancock,  11  Ala.  245 

Moore  v.  Metropolitan    Nat.  Bank,  55 

N.  Y.  41 ;  8.  C,  14  Am.  Kep.  173 

Moore  y.  Smith,  19  Ala.  774 

Moore  ft  Call  y.  Anders,  14  Ark.  638  .. . 

551,  5Sti, 

Morgan  y.  Dudley,  18  B.  Monr.  697 

Morgan  v.  King,  35  N.  Y.  458 23, 

Morgan  y.  McAdam,  86  L.  J.  Ch  228.. . . 

Morgan  y.  Morgan,  1  D.  P.  C.  611 

Morgan  y.  Powell,  43  B.  C.  L.  T^ 

Morin  y.  Martz,  13  Minn.  IDi 

Morrill  y.  Seymour,  3  Mich.  64 

Morris  y.  llncnn,. 

Morris  v.  Miller,  4  Burr.  2078 

Morrison  V.  Erie  It.  Co.,  56  N.  Y.  303... 

Morrison  y.  Norman,  47  111 .  477 

Morrison  v.  Turetz,  7  Watts,  437 

Mo«e  y.  PIneo.  4  Vt.  2821 

Morse  y.  W heeler,  4  Allen,  570 

Moses  y .  Mayor,  63  Ala.  212 . . 

Mostyn  y.  Fabrigas,  Cowp.  ItJl 

Mountney  y.  Andrews,  Cro.  Eliz.  337. . 
Moxham,  The,  Law  Rep.,  part  6,  June  1, 

p.  107 

Mudge  V.  Oliver,  i  Allen,  74 

Mulford  y.  Clewell,  21  Ohio  St.  197,  866, 

Munn  V.  Burch,  25111.85 

Murray  y.  Ballon,  1  Johns.  Ch.  566..  .. 

Murrlll  y .  Bandy,  17  Mo.  406 

Myers  y.  Zetelle,  21  Oratt.  '251 


39 
140 

245 
276 
607 
4 
312 
696 
761 
708 
139 

em 

678 
672 
29 
11 
536 
747 
a97 
641 

210 
701 

:n 

732 

220 

608 

589 
101 

34 
IWi 

46 
814 
544 

65 

21 
667 
173 

:>7r 
:i.a 

5)7 

.A 

344 

776 

138 
11 
367 
ai2 
157 
643 
738 


Naborsy.  State,6Ala.  (N.  S.)200 629 

National  Bank  y.  Smith,  23  Am.  Rep. 

48 415 

Nat.  bank  y.  Weston,  1  Hill,  672 348 

National   Bunk   of  North   America  v. 

Bangs,    106    Mass.   441;    s.  C,  8Am. 

Rep.  849 26 

Nazro  y .  Fuller,  24  Wend.  874 74 

Ned  y.  State,  7  Port.  187 628 


TABLE  OP  OASES  OITEU. 


NeffT.  Horner,  B3  P«nii.Bt.StT;8 
NeiriiijtT.  PoDtlacHUI.  m 

a  Am.  Uap.  lU 

Nsllson  V.  Cook.  *0  Ala.  4W. 

Nelson  T.Iveraun. IT  A1B.U- 

New  Albui;  k  atitm  U.  R  Co.  t.  C 

nelly,  Jliid.ffl  

MewOrleauBT.  New  Orleans,  ate,  fc 

n>(ulCo.,SIlA.  Aiin.414 

New  York  1.  Hamilton  7,   I1U.O0 

N.  y.  J6...  . 

NIchol  V.  Bldler,  S  Terff.  W 

Hlchols T. HuvlBDd,  L.  B.,10Bx.: 

IE1.D.I Z7. 

Miobollt  V.  DanveT>,t  Vera.  671 ... 

Nluholsv.  Bqulre,GPlck.  IW 

HlnimonBT.  Hennlon.SSwsen^i 
Nttro-QI)-cerinecaae,lBWall.  ^.. 

Hodtnev.  Uotierty.  tSBarb.  SO 

liorrlaT.Cruuker.  13  How.4I9 

Korrii  V.  State,  AO  Ala.  1S8 

Korrliv.  VuiccaUiah.  IM  . 
North    yannoutb - 

Nortliropv   aJi'iborn.ST  Vt.  ISB...  .ii."  8 

Norwcidv.  Kpp0eld,34CBl.aM fi 

Nounie  V    Poue,  13  Allen.  BT 8 

Noyeav.  Gimld,  67  N.  H .  » 

Nunn  V.  Georgia,  1  08.^43 G 

O'Dounell  v.SwaeneT,EAIa.4BB « 

alcT.  Atklnaon, G Taunt. 7HI « 
lov.  Covincton.  SVObloBt.l(e X 

Ohio  Ina.  Co.  v.  Mercbanta'  Iiia.  Co.,  It 

Hum.  J 7 

Old  Colony  B.  B.  Co.  v.  Bvaiu.  S  Gny, 

aoi ..«*.( 

0'Le»ryT.Cook,Mlll  GSt 2 

OIUerv.Hawley * 

Oneatev.  LoDR,  4CrBnoh,  SO T 

OppeDheliDer  T.  United  Statea  Biprees 

Orcutt  V.  Nelson,  t  Gray.  538. 64/. 

OiTT.  UdIon  Baok  oI  BcotlHtld,  IMacq. 

fil3 

Oswaldr.  Brodeiick,  1  IowB,38U 

Ocliv.  aazlln.SlMe.HO S 

Ottumna  Woolen  Co.  v.  Hawley.  24  Am. 

Bep.7ia 

Ofenll  T.  Ovarall.  Utt.  Sel.  Caa.  m  .. 
Overseen  V.  Ureraeers,  11  Johns.  M...  7i 
Overton  V.  Uollon,  »ArD.  Kep.  aSI....  & 

Owen  V.  Long,  112  M*m.  401 i 

Owen  t.  Feeblec,12Ala  S3tt T: 

Packet  Co.  T.aougb.OIWall.SSS T< 

pBuan    V.    Wylle,    2   Morrison's   Diet. 

Uw:,  laeo B9,    ' 

Faae  et  al.  v.  Cliliuuio.  Mllwiiukee  and 

It.  PaulRy.  Co.,  ^lll.XM Sti.  X 

Painiv.  i{oKt>is.UlCa1.XK) ft 

Pmtev.8t«la,»  Helsk.lHs W 

PaTne  v.  I'nlrlcb,  Canb.  IIQ fi. 

Palmer  V.  Harrle,  fiOFeun  ?t.lM..  ItC^  It 
Falincrv.  IUverhtll,SHHBsa.4X7.  ..  ..    1 

Parker  v.lAtner,  11  Am.  Kep.3ia S^ 

l>aTht^rsonv.Wlglitinai],<Strobli.3e}.a3,  ( 
Parkinson  v.  Atkinson,  Bl  L.  J.  C.  P 

<N.8.iiM as 

Parks  V.  UUbop,  120  Haxs.  310    ! 

Famell  v.  (^uid'ts  Ct.  Dallas.  34  Ala.  S7S.  7! 

PaisoHH  v.Loyd.3  Wile.  341  ..  « 

PuBlngerv.Thorbun>.34N'.  Y.SM....  li 
Patrick  V.  Farmen'  lot.  Co.,  13  N.  H. 

ei - K 

Patlenv.8nilth.4Conii.lU ( 

Paulllngv.Barron,  S  AIb.11 « 

FanllnK  v.  United  States,  1  Cranch, 
MK,S» 706,  n 


Peache  t  Colmu,  III.  ft  R  gaS. .. 

->eaiHllT.  PoBt,10VMid.  181 

'eckham  t.  HendsrsoD,  XI  Barb.  I 


Tobey,  G  Metu.  IBS  .. 

.  BreretoD,  ar  Ul.  4iT vo,  au 

.  Wlnkel,  h  III.  SB T^  •» 

Bay»Brd,U0blot<t.8ai 4U 

PennellT.    Cbaodler,  I  Cblcaxo  Lw. 

NewB.m 106 

Pennlman'a  Will,  I6Ani.  Fep.  SBB;  B. 

G..a)inDD.!4lt % 

PennlnvtOD  ».  Townsend,  T  Wend  fit,  878 
Pennook  t.  HcCormlck,  LU  Haaa.  R&. .    • 

Pentiv.  SlmooaoDjSBeaa.  laS. 486 

Peoples.  Adams,  SDenlo,  ]«! ]lg 

People  T.BoetwIck,  32  N    T.  446   706 

People T.BHees. HON    Y.  668 181,211 

Peoples.  Brlslln,  Will.  433       Hi 

Paoplei.  Brooklyn, 13  Abb.  (N.ti.mi..  St6 
People  V.  Canal  Appnlsen,  83  N.  T. 


inIaalonerB,&3Barb.  70..  MB 


a B«3 

reopie  T.  uaiioway,  11  nend.  HO,  Ml.. 

Ii7.  64P 

P-.  |.i..v.  HuTlson.S Barb.  680 Ml 

P>..L.;,-T.  Berriok,  13  Johna.  82 UO 

Pi...|.l..T.Hilla,8S  N.  y.44B. Ml 

Pt'..L.i,.T.Hoym,SO  How.  Pr.76 tm 

P(n V.  Hopson.  1  Denio,  678 777 

P<'.,i>:L>v.Hurlburt,ei  MIeh.GB 846 

P<..i.|..V.InBtltutlr>n,  71111.09. HI 

P<-..|,[.  v.lIoKobena.eani.38 413 

P.     :  '  '  V.  Mabaney.  13  Hlch.  4M... .  140,  211 
Mloblgao  fioutbero  U.  R.  Co., 


P<     , 


i.lWl 

T.  Montgomery,  IS  Abb.  Pr.  (U. 

Pr  ';  ..'V.'O'BrienVBSN.T.'lW;'!''!.";!  811 

Fi.  .i.:..T.QulKg.MN.Y.8B 811 

Pi  .|..    V.  Klcliardaon.  1  L.U.C.  P.  166,  666 

Ptu,.!.,!.  3hsll.B0ow.  77B 611 

People  V.  Bleama.  £1  Wend.  tlS. 811 

People  T.  Stockton,  etc  B.  B.  Co.,  IS 

Am.  Rep.  1:h:b.  o.,  IGCal.SOe IB 

People  T.  SuporlorCourtof  New  York. 

SWead.lU... 
People  V.  Bupe 

Jolina.111 „ 

People   T.    Trustees    o(    Dansvllle,    1 

Hun.SiS. £11 

People  V.  Van  Home.  8  Uarb.  IGS BIS 

People  V.  Wblnplo.  e  Cowen,  TOT. IM 

■■eoplev.  WllltamB,  «  !!'■'•    ■"■ 

BAm.  Bap.  im  -       - 
People  T.Wllh 


■   of  Albany,  11 


I.IMi  8.C 


Pdurlalne 


V.  Whl 


laH.&F.  Ina.) 


N.  Y.BOT 214 

"--^lll.xe  111.166,  IM 
Hall,  12.Mlcb. 


Brv.  State, 2;!  tud. soft ..706 

ley.  Aldrldxe.  18  lud.  XSO 17T 

lis  V.  Duval,  31  Ark. 836 211 

Perry  y .  Pstterson,  5  Humph.  las 7W 

Perry  v.Truefllt.SDeav.  66.  IM 

Petersy.Kendal.BBarn.  ftCres.TUt...    81 
PeteraoDT.Ktioble,3;iWls.Bl,W.     363,887 

Patty  T.  Roberta,  T  Dush,  110 81 

Pbolao  T.  Hoes.  Bl  Penn.  St.  W:  a.  C, 


'■KSC 


r.  8111.  Vbi 


.- Ul. 646,  «a....  267,8 
lay'*  Caaei  In  Brror. 


TABLE  OP  CASES  CITED. 


Y.I" - 

Phllo*.  UutMrftald,  SNab.OS M 

PkkenST-Ptckeiu,»AU.4II ...  « 

PMdlng*.  HowTsBIa). 47T 110,  It 

Plenw  T.  Bryum  ft  Allen,  SI U 

PtwoaT.  Dart,7Cqw.«M    Kl 

Fterca  t.  OootM,  MS  Him.  TB  :&.  0..  11 

Am-Be^SU.  ^    1 

PtoroeT.  QniT>1  Ony.n.  (».«&. «8   ( 

nimwT.  PoU«r,  IWuts.  47S ti 

PirarT.  FavHii,  SOnj,  UO "X 

FIkKT.  Spkrrow,  8  Ubt.  Ul. 7^ 

Hooeer,  The,  DsKdr,;j «J 

P1UaT.PitU.es  M.T.  Ma U 

PIttsv.  Slnslstan.UAta.  as  ..  Ti 

PitUburg  *  CoDoelliTlJIe  BallnMd  Co. 

T.  indram,  at  Hd.  S» ;  S  K«dr.  Am. 


Pollock  V.  NatlODsl  Bank.  S  Seld.  X 

Pond  V.  Ktm«l.  101  Hu*.  las 

Pond  T.  BmltbM  Cono.a 

Ohio.  *».". 
PortoKe  loB.  <JO- V   ft  esL.  o  unio  oi.  Mw  ud 

Fawell  T.  Boon  A  B- U  AU.  U« TSl 

Powell  T.  wuiiwiu,  14  Al>.  m «ai 

Powen  T.     Brin*,7S  111.  KB;  S  Am. 

Hep.  ITS. 4B,  aOT 

PnthaT  T.  CttT  of  Lexlnston.  U  B. 


Pilsi  T.  atlMu'  Ids.  Co.,  B  Alien,  HQS, 

Prl«tl'i  ai'iti.  T.  Nonhera  Indiuia  A 

aitca8oR.B.  Ci)..tt  III.KH 

Prior  (TwiUlama,!  Keyee,  saO _._ 

Proctor  ▼.  Bean.  4  AUsn,  9ft ZS,    80 

PuUlns*.  Pwpla,  e  Barb.88& *~' 

PurrearT.  Bute,  t4Ga.ffil 

PuuiBin  T.  BuIUtwi,  4  Mm*.  IS,  S3,  S(. 

W.73,    78 

QiulD  T.  Biaeat],  M.  T..  t  Week.  Dig. 


Boffertrr.  People,  7t  Til.  31 

Biirurd-eCua,'!  Porter,  101 „. 

Kallnud  I  n.  T.  Lockwood,  IT  Wall.  KIT.  TM 
BiLlroadC'o.  t.  Pollard, ES  Wall.  34S,..  "" 
BalriKh  &  Oaaton  B.  K.  Co.  t.  DkiIb, 


Bedtlclr^  l> 
Read  I.  [i,u-: 
Bead-..  Fn-.l 


Basliia  T.  Buroew,  Leigb  *  Cbtb.  fU;  B. 

~    S  Coi'a  C.  C.  EtI Ill 

,..jar.I>oodT,ftCoi'iC.C.4« Ill 

K(MliiB*.Hlcka.lJ>eu.Cr.Caa.8i.  ...  IW 
Ue|l:iB  T.  l#ddluRou,  B  Car.  A  P.  '.B. . .  Ill 

llecluav.Uli;haeT,S  iioodr.UO 110 

R^na  T.  Uyiiier,  13  Co»'i  V.  C.  BTB. . . .  KS 
~     ~  lav.  Slminonntu.  1  Car  ft  Kir.  Ul ; 

4;Eiiii.  ConLianMM AM 

™i'aC.C.M M 

ReldT,  Hoiid.  2N.*M.  Iffi TOl 

HekHnsrv.Burie,  501111.4^ U4 

Kemlak  V.  Ciandrord.  L»  Haas.  aOS 48 

Hex  T.  Bnwmali.  DCar.  A  P.  HI V/i 

Reiv.  (Jooper,  uCar.  &  P.  &3G IIB 

Uei  T.  Cowell,   £  Eaat'a  V.  C.,cli.  lU, 

Ita 119 

Bel  T.  Cnnbr.  S  Balk.  IMI       I5L 

Hex  T.UfBon,  Rubs.  &Kt.  t^ Ill 

Reiv.  Harrt*,&C.  «P.  UBilUiua.  on 

RBiY.'onaiieT^i  v. 'iiV.'eis'.'..'.'.'. '..'.'.  MO 
lleirord  T.  KiilKhL,  II  N.  V.  806  ..  .il,  bVi 
Belter  T.  Staiin,  N.  Y.Cc.App.,  17  Alb. 

L.  J.4H US 

Refoolda  v.  Clarke.  1  PItte  « SBfl 

Kbeum  T.  Alllaon,  XS.  &R.  IIB 47 

Ubodea  1.  Vinson.  B  QUI,  IN  •    W 

Rloe  T.  WelMns.  S  Wend.  EtB 181 

Rlcharda  v.  BiiBeld,  13  Gray,  BM SM> 

Klcbardaon  v.  UorlBht.  9  Vt.  388 31 

iClcheaoD  T.  Blehecon,  SOract.  497...  WS 
KIrhle  T.  KcCmiey,  4  Penn.  Bt  411...  m 
mrket  V.  Mec  Railway  Co.,  8  L.  B,. 

H.  L.  175 ftH 

BIddletbnrser  v.  Harltord  lus.  Co.,  T 

Wall    3U ICft 

Ripley  V.  A«lor  Ins.  Co.,  IT  How.  414.  W7 
Hlpley  V.  .£tnali>*.  Co..  SON.  Y.  IW,  107 

Kltcheyv   Weat,  SI  111.  38S 830 

Bobbliii  T.  Cbloaco,  4  Wall.  879 4T4 

Bobbins  T.  Eaton,  ION.  H.  S61 80 

Boberu  T.  Salisbury,  8  Olll  *  Johns. 

4!5 at 

Robrrts  r.  Tuoker.  10  Q.  B.fiea  ;  B.  0., 

IS  Jur.  987  ;    SO  L.  J.  (N.   B.)  Q    B. 

8TO 70 

R'>berts  V.  Wllllama,  IS  Ark.  49 ETQ 

ItobeitouD  T.  Coker,  II  Ala.  4011 TD4 

Bobertaon  t.  Jone^  TI  III.  40J H3 

B(l,  S18 
Koblnsony.  CbaniberIaln,84N  r.StU,    El 

Robinson  *.  Stule.  SZ  Ala.  GST 883 

Robinson  A  Co.  t.  Wallaoe.  SB  Pann. 

St.  lie Ta» 

Robson   T.    Urummond,    8   B.  A  Ad. 

XB U 

Boby  T.  Weal,  4  N.  H.  2K> «7e 

ltock[ordliis.Co.  T.  MHson,  8S111.419.  390 

Itndenv.  Hurphy,  10  Ala.8M flTB 

Koflftal.  v.lVyfor,46IU.491 303 

Boelker,  In  tbe  matter  ol,  1  Spraaue's 

Dee.STB 614 

RuKorsv.  Boyd,  SBAIa.  17S B99,  «K 

RoBera  i.  Slinmona  eC  si..  68  111.  70. SUu 

Riise  V.  Mllea.  4  H  &8.  101 £33.  Ut 

Bosav   Uadall,  6  Duor,  48i 807 

Kothcblld  V.  Boelter,  IBMInn.  361    ....     S7 

R'lweT.  Wllllnins,  »7Hase.  163. 101 

Koy  T.  Hoosley 631 

Bubottom  et  si,  v  M'Clure,  4  Blaikf. 

[105 STO 

BugElesT.  Barton,  13  Orar,  M8 883 

Russell's  Case.  I  Moody.  3M Ill 

Kussell  V.  Prser.B6N.  V.  87 718 

Buasell  V.  I>e  Grand,  IS  Haas.  3S    e7« 

Biuselt  T.  lADffilaffe.SDouE,  814 81 


Vol*  XXV^D. 


TABLE  OP  OASES  OITED. 


PAGB. 

Russell  ▼.  Men  of  DeTon,  2  T.  R.  687. . . . 
Ryokman  v.  Delavan,  25  Wend.  186 756 

Backett  v.  A  ndross,  5  Hill,  828 715 

Sa«or  V.  Portsmouth,  8.  &  P.  &  E.  R.  R. 

Co.,  31  Me.  228. 768 

Salisbury  Mills  v.  Towusend,  109  Mass. 

115 39 

Bailee  v.  Waters,  17Ala.482 66 

Salter  v.  Salter,  6  Rush.  624 541 

Saltiiiarsh  v .  Tuthill,  13  Ala.  406 672 

Sammis  V.  Smith,  1  T.  &  C.  444 66 

Sanborn  v.  Firemans'  Ins.  Co^  16  Gray, 

448 96 

Sanborn  v.  Lefferts,  58  N.  Y.  179 217 

Sanders  V.  Bacon,  8  Johns.  485 483 

Sanfleyv.  Jackson,  16  Ter.  584 730 

San  ford  v.  Eighth  Ave.  R.  R.  Co.,  23  N. 

Y.313 768 

Sasnett  v.  Wheathers,  21  Ala.  673 693 

Satterfleld  t.  John,  53  Ala.  127 728 

Saunderson  v.  Jackson,  2  Bos.  &  Pull. 
238,  ,  ,  ,  5^^  54^ 

Savagev!  '6*'NeilV44*N.  Y.'298.".V  .'.". . . . !  266 

Scammou  v.  Chicago,  25  111.  424 473 

Rchcurman  v.  Marley,  29  Tnd.  450 .  207 

SchilTer  V.  Pruden,  64  N.  Y.  47 149 

Schmidt  V.  Mitchell 350,362 

Schneider  v.   Hosier,  21  Ohio  St.  98, 

103 886,  869 

Sohroeder  v.    Keystone   Ins.    Co.,    2 

Phlla.286 106 

Schultz  V.  C.  &  N.  Hallway  Co.,  44  Wis.  165 

Scott  V.  Perley,  98  Mass.  611 66 

Scott  V.  Sanford,  19  How.  (U.  S.)805l..  636 
Scott  V.  StansQeld;  3  Law.  Rep.  Exch. 

220 692,699 

Scott  V.  Siinnan,  Wi lies,  400 155 

Scott  V.  Whlpple,5  Me.  336 709 

Scotten  V.  State,  61  Ind.  52 677 

Sears  v.  State,  33  Ala.  847 562 

Second  Nat.  Bank  of  Louisville  v.  Cur- 

ren,  86  Iowa,  655 678 

Security  Fire  Ins.   Co.   v.    Kentucky 

Marine  Ins.  Co.,  7  Bush,  81;  s.  G.,3 

Am.  Rep.  301 93 

Peelcy  v.Gwilllm,  40Conn.  106 67 

Seelyv.  People,  27  111.  173 70S 

Seldonbender  y.  Charles,  4  Serg.  &  R. 

159 677 

Senmesv.  Hartford  Ins.   Co.,  13  Wall. 

158 107 

Sest^iimsv.  Jones.  6  How.  (Miss.)  123..  707 

Seton  V.  Slade,  7  Ves.  275 546 

Sewnll  V.  Boston  Water  Power  Co.,  4 

AIlen,277,282,  283 39,    73 

Seymour,  In  re,  1  Nat.  Bank.  Reg.  20..  714 

ShaclTerv.  Slicppard,  54  Ala- 244 735 

bhalerv.  Bliss,  34  Barb.  309 218 

Sharman  v.  Brandt,  L.  R  ,  6  Q.  B.  720. .  546 

Shaw  V .  Crawford,  10  Job n« .  236 24 

Shaw  V.  Methodist  E.  Society,  8  Mete. 

223 483 

Shawneetown  v .  People 412,  413,  414 

Sheart  V.  Supervisors  of  Lasalle  County, 

397 461 

Shedden  v.  Patrick,  1  Macqueen*8  H. 

of  L.Cas.  554 131 

Sherman  et  al.  v.  Gassett  et  al ,  4  Gilm. 

5:U 338 

Shij.peyv.  Eastwood,  9  Ala.  200 6?2 

Shirley  v.  Shirley,  7  Blackf.  462 544 

Shujfurtv.  E{;an,  a'yO 446 

bikes   V.  Truitt,  4  Jones'  Eq.    (N.  C.) 

360 143 

Slier  V.  Sheets.  7  Ind.  132 676 

Sllsbiiry  V.  MiCoon, 3  N.  Y.  380 154 

Simpson  V.  Bailey,  3  Oreg.615 245 

Simpson  v.  Hand,  6  Whart.  311 229,  231 


PAOK 

Sinclair's  Case,  2  Lew.  49 US 

Singer  Manuf .  Co.  v.  Rook,  24  Am.  Hep. 

9M 624 

Skains  and'al.  v.  State,  21  Ala.  21B 644 

Skinner  v.  Perot,  1  Ash m.  57 ISO 

Slater's  Appeal,  28  Peun.  St.  me 380 

Slater  V.  6ive,  3  Ohio  St.  80 875 

Slawson  v.  Loring,  5  Allen.  840 51 

Bloman  v.   Bank  of  England,  14  Sim. 

476 a» 

Smalley  v.  Masten,  8  Mich.  629 65 

Smartv.  Blanchard,42N.  H.  137 756 

Smedes  v.  Uiica  Bank,  20  Johns.  373  ; 

8.0.,8  Cow.663 210 

Smith  V.Arnold,  5  Mas.  C.  C.  420 774 

Smith  V.  Bouchler,  2  Stra.  993 696 

Smith  V.  City  of  Albany,  7  Lans.  14 —  677 
Smith  V.  Clay,    3    Brown'a    Chancery, 

639 371 

Smith  V.  Commonwealth,  8  Bush,  108..  245 

Smith  V.  Cooley,  5  Daly,  401 46 

Smith  T.  Cunningham,  1  Add.  455 86 

Smithv.  Foster,  18  V 1. 182 478 

Smith  V.  Glbbs,  6  Gray,  298 66 

Smith  V.  Gowdy,  8  Allen,  566 546 

Smith  V.  Helmer,  7  Barb.  416 670 

Smith  V.  Hunt,  13  Ohio,  260,  268 477 

Smith  V.  Kelley,  13  Mete.  809 , . . . .    29 

Smith  V.  Maryland,  18  How.  (U.  S.)7L.  568 

Smith  y.  McAdam,  8  Mich.  606 570 

Smith  V.  Moore,  26  111.  302 263 

Smith  V.  Ph'.ladelphia,  22  Am.  Rep.  731    90 
Smith  T.  Reynolds,  8  Hun,  12H,  130. .  .863  806 

Smith  V.  Robinson,  13  Ark.  534 558 

Smith  V.Rollins,  23  Am.  Rep.  609 576 

Smithv.  Smith,  28  111.  66 46 

Smithv.  Smith,  15  N.  H.  66 683 

Smithv.  Smith,  IR.  I.  898 4i« 

Smithv.  Walt,  4  Barb.  28 86 

Smith  v.  Woodruff,  48  Barb.  488   195 

Smith  V.  Zaner,  4  Ala.  99 636 

Smoat  v.  Mayor,  24  Ala,  112 657 

Smothers  v.  Hanks,  84  Iowa,  286;   11 

Am. Rep.  141    829 

Snyder  v.  Iowa  City,  40  Iowa,  646 6& 

Solomon  v.  Dreschler,  4  Minn.  278.  ...  6'i7 

Soper  v.  Henry  Co.,  26  Iowa,  287 738 

Souihey  v.  Sherwood,  2  Merlv.  434 193 

Southwestern  R.  Co.  v.  Paulls,  24  Ga. 

356 164 

Southworth  ▼.  O.  C.  &  N.  R.  Co.,  105 

Mass.  342 745 

Spalding  v.  Preston,  21  Vt.  9. ...........  677 

Spears  v.  Forrest,  15  Vt.  437 507 

Spencer's  Case,  3  Rep.  16 283,284 

Spooner  v.  Fletcher,  3  Vt.  133 66 

Springe  v.  Sprlgge,  L.  R.,  1  Prob.  &  Div. 

e(^ 86 

Sprlnprdeld  Bank  v.  Merrick,  14  Mass. 

.  483 


322. 


ffi7 


Sproul  V.  Hemmingwa)',  14  Pick.  1... 

Spurr  V.  Benedict,  99  Mass.  46b 3 

Staley  v.  Jameson,  46  Ind.  159 ;  15  Am . 

Rep.  285 829 

Stelker  v.  McDonald,  6  Hill,  9J 283 

Ktaniev  v.  Nelson,  28  Ala.  514 676 

Stanley  v.  State,  24  Ohio  St.   166  ;  8.  c^ 

ISAm.Rep.  604 116 

Stanton  v.  Metrop.  R.  R.  Co.,  14  Allen, 

4«;'> 666 

State  v.  Abraham,  6  Ind.  117 366 

State  V.  Balllngall,  42  Iowa,  87 365 

State  V.  Brlggs,  34  Vt.  603 841 

State  V.  Brown,  4  Port.  410 644 

State  V.Bullock,  13  Ala.  41;} 644 

State  V.  Buzzard,  4  Ark.  IH      5:>8.  661 

state  V.  Can ney,  19  N.  n.  135 646 

State  V.  Cleaves,  60  Me.  298;  B.  C,  8  Am. 

Rep.  422 8T 


TABLE  OP  CASES  CITED. 


XXVll 


PAOX. 

Bute  T.G«ok,S  Ala.  » 684 

State  ▼.  Bunoan,  9  Port.  260 644 

8Utev.Garton,8SlDd.  1 710 

Btate  V.  Hilton,  3  Rich.  (Law)  434 670 

Bute  V.  Jeff  eraon,  56  N.  C.  a09 Ml 

8UU  7.  Johnson,  2  Bay.  385 701 

Btate  T.  Jones,  1  Bay,  a07 641 

Btatev.  Jumel,  13  La.  Ann.  309 561 

Btate  ▼.  Mayor,  etc.,  of  Newark,  34  N. 

J.L.236 243 

Bute  Y.  Mitchell,  3  Blackf .  229 661 

Bute  ▼.  Newrnan,  SNev.  48;  8.  a,  16  Am. 

Rep.3 116 

Bute  V.  Peck,  53  Me.  284 ^OO 

Bute  V.  Pepper, 31  Ind.  76 700 

Bute  r.  Simmons,  19  Ohio,  139 649 

Bute  V.  Smith,  8  Terg.  loO 640 

Btater.  Bmith,  7  Vt.  142 607 

Bute  V.  Steel  man,  7  Port.  495 044 

Btate  ▼.  Stratton,  27  Iowa,  4:20 ;  8.  c,  1 

Am.  Rep.  283 483 

Btate  T.  wheeler,  19  Minn.  98 ;  8.  C  1 

Oreen*s  Cr.  641 641 

BUto  ▼.  Wolcott, 21  Conn.  272 86 

Suie  Bank  v.  Birans,  15  N.  J.  L.  Id5 . .  706 

Btebbins  V.  Eddy,  4  Mason,  411 5 

Btebbios  ▼.  Edmunds,  12  Gray,  20i  . .  . .  218 
Bubbins  t.  Sherman,  1  fc$andi.  Sup.  Ct.  - 

510 661 

BUphen*s  Appeal,  8  W.  &  B.  186 330 

Butson  T.  Faxon,  19  Pick.  147 535,  6J6 

Buvens  y .  Lincoln,  1 14  Mass.  476 1  .'4 

btevensou  y.  Westfall,  18  111.  209 435 

Rtewall  Y.  Henry,  9  Ala.  24 478 

Buwart  Y.  Cooley,  23  Am.  Kep.  090,  692.  694 

Stewart  Y.Smlthson.llillt.  119 ISH 

Stewart  y.  Welton,  :SS  Mich.  56, 59 65 

Btif;kney  Y.  Salem,  3  Allen,  375 630 

bt.John  Y.  0'Connel,7Port.5tf6 G86 

Btockdale  y.  Georgia,  32  Ga.  235 502 

Stockton  Y.  Prey,  4  Gill.  406 730 

Stokes  Y.  Brown,  4  Chand.  39 30 

Btokes  Y.  Saltonstall,  13 Pet.  181 ..  163,  164 

748,  749 
Stone  Y.  Falrbury,  Pontiac  it  North- 

we^fternH.  B.  Co.,  68  111.  894 324,  325 

Stone  Y.  Wood,  7  Cow.  453 21 

BtorrsY.  Utica,  17  N.  T.  108 474 

Story  Y.  Elliot.  8  Cow.  27, 30 629,  630 

Stover  v.  Kendall,  1  Cold.  657 35 

Strickland  y.  Woolworth,  8  T.  ftCV^SO.  535 
Strohn  v.  Hsrtford  Ins.  Co.,  37  Wis.  625; 

8.C.,19Am.  Bep.  777 06 

SCroikg  V.  Uarling,  9  Ohio,  201 077 

Strong  Y.  Strong,  9  Cush .  560, 576:  12  id. 

133    :...46,    56 

StuartY.  Kinsella,  14  Minn. 624 245 

Stucker  y.  Yoder,  83  Iowa,  177 31 

StulU  Y.  Sllva,  119  Mass.  137 77 

Sturais  Y.  Boyer,  24  Dow.  (U.  S.) 

SuUivan  Y.  Jone6,8Oray,570 701 

SuUiYanv.  Mayor,  63  N.  T.  652 243 

Sutton  Y.  Florida,  12  Fla.  135 562 

Swartwout  y.  Payne,  19  Johns.  294 181 

Swan,  Ex  parte,  7  C.  B.  (K.  S.)  400, 431, 

483 70 

Swan  Y.  North  British  Australasian  Co., 

2  H.  ft  C.  ITS,  ISO.  190 71 

Swann  v.  Broome,  8  Bur.  1695, 1609, 1601.  629 

630,  631 
Swift  Y.   MsasaohusetU  Mutual    Life 

Ids.  Co.,  63  N.  Y.  186;  8.  a,  80  Am. 

Bep.&!3... 154 

Swift  V.  Tyson,  16  Pet.  1 238 

Swords  T.  Owen,  43  How.  176 675 

SyiDotids  et  al.  y.  Cincinnati,  14  Ohio, 

i:i 570 

Tkafe  v.  Downes,  8  Moore's  P.  GL  41    ..607 


PAoa. 

Talt  Y.  Brefwster,  9  Johns.  884 £01 

Tannis  y.  St.  Cyre,  21  Ala.  449 639 

Tappan  y.  Ely,  15  Wend.  362 488 

Tarbell  y.  Bowman,  108  Mass.  341 ,      4 

Tayler  y.  Great  Indian  Peninsula  Rail- 
way, 4  DeG.  ft  J.  560 39 

Tayler  Y.  Ranney,  4  Hill,  6.1 778 

Tinioe,  Ex  parte,  5  Cow.  89;  1  Bish.  Cr. 

Pr.  89  247-2il4 648 

Taylor  y.  Gillies,' 5  Daly,'  285*  !!!.'!!.'.*!!! .'  198 
Tavlrr  y.  Humphreys,  10  C.  B.  (N.  S.) 

Taylor  v.'  Humphries,*  17*  C*. '  D ."  '(N.'s.) 

589 666 

Taylor  y.  Patterson  ft  Co 543 

Taylor  y.  Piumrner,  8  M.  ft  Bel.  563 155 

Tecuiisch  V.  Phillips,  5  Neb.  dU5 239 

Territtv.  Bartlett,21  Vt.  184         (577 

Terry  v.  lluutingtun,  Hardr.  480 095 

Thatcher  Y.  Dartmouth  Bridge  Co.,  18 

Pick.  501 570 

Thatcher  Y.  DInsmoro,  5  Mass.  290 60 

Thayer  v.  Wellington,  9  Allen,  283. ...      34 

Thomas  Y.  Cburton,  2  B.  ft  S.  475 600 

Thompson  y.  I^y,  4  Pick.  48 2S,    30 

Thompson  v.  Mercer  Co.,  40  111.  379..  513 
Thompson  y.  Peter,  12  Wheat.  665...  404 
Thompson  y.  Strickland,  62  Miss.  674,    81 

Tborlngton  v.  Smith,  8  Wall.  1 725 

Thorp  V.  Keokuk  Coal  Co.,  48  N.  Y.263. .  198 

Thorpe  y.  Kyre,  1  A.  ft  B.  926 66 

TIndall  v.  Bright,  Minor  (Ala.),  103..    707 

Titus  Y.  Bute,  42  Texas,  378 562 

Tobey  y.  Wood,  ante,  p.  27 4;U 

Todd  V.  Clapp,  118  Mass.  495 28 

Todd  Y.  Lee,  15  Wis.  365:  16  id.  480  ..  486 
Todd  V.  Old  Colony,  etc.,  Railroad  Co., 

3  Allen,  18 259 

Toledo,  Wabash  ft  Western  Ry.  Co.  v. 

Muthersbaugh,  71  111.  572 450 

Toledo,   Wabash  ft  Western  Railway 

Co.  V.  Prince,  00  III.  26 801 

Toledo,    Wabash  ft  Western  Railway 

Co.  V,  Rodrl^rues,  47  III .  188 301 

Tompkins  y.  Brown,  1  Denio,  247 494 

Torrance  y.  Ainsdeii,  3  McLean.  6U9..    47 

Townsend  v.  tleniison,  9  How.  413 493 

Townsend  y.  Hargraves,  118  Mass.  S%, 

333 !;??    48 

Treadwell  y.  Halloway,  46Cal.  547;  8. 

C,  12  Nat.  Bank.  Ueg.  61 713 

Truman's  Case,   1  East's  Crown  Law, 

470 .869 

Trotter  y.  Hughes,  12 N.  Y.  74....  196,  199 
Trustees  y.  Qarvey,  6  Am.  Rep.  61...  512 

Trustees  v.  Stewart,  1  N.  Y.  681 511 

Trustees  of  Delhi  y.  Youraans,  45  N. 

Y.  ai2;  8.  C,  6  Am.  Kep.  100 126 

Tiickahoe  Canal  Co.  y.  Tuckahoe  R. 

R.  Co.,11  Leigh,  77 670 

Tucker  v.  Moreiand,  10  Pet.5S «l 

Tucker  v.  West  ft  Mock,  2U  Ark.  386..  577 
Tucker   Manuf.   Co.  v.  Fairbtinks,  98 

Mass.  101 61 

Tudor  V.  Tudor,  UB.   Monr.  383,  389,    85 

Tullayv.  Reed,  IC.  ft  P.6 147 

Tuller,  Matter  of,  79111.  99 284 

TurkY.ttidgc,  41N.  Y.201 198 

Turner  Y.  Dawson, 50 111.  85 352 

Turner  y.  Horner,  Adra'r,  29  Ark.  440.. .  580 
Turner  v.  Turner,  5  Jurist,  1859,  p.  839. .  621 

TurnlDseed  y.  State,  6  Ala.  H64  644 

Tweed  y.  Insurance  Co.,  2  Wall.  44  ...  450 
Twitcbell  y.  Commonwealth,  7  Wall. 

^l 668 

Tyson  y.  Thomas,  McC.  ft  Y.  119 676 

ITnderhtn    v.     Agawam    Ins,    Co.,  6 
Cush.410 ...103 


TABLE  OF  OASES  OITED. 


UDdarwrltan'  Agenor  t,  SutherUn,  tS 

Q%.ted. 

Dnion  Hut.  !□■.  Co.  v.  Wllkloaon,  13 

Wall.SSC 

United  SIBIM  V.  Daahlel,  S  n'alI.<BB.. ... 
Diilt«dat<ii«sv.PaliDer,8Wb«t.aiO..  SM 
lTnli«d  StntM  Kipreaa  Co.  t.  Halnsa.  AT 

til.  137 US 

Colty.  The.  SHKber,  101 SX 

0|»haw,Biiwrtii.45Al..ai. -■ 

Orbaar.QrimeB.lt  Grant,  IM. 

Utlcn  Bunk  v.  Van  tilsBon,  18  Johiu. 

*ta 

DtlcajDB.  Co.  V.  BloodKond,  *  Wend. 

Utica  iiVa.  Cni  v.'cAdweli.'s  Weiid.aw! 
Utlca  Ins.  Co.  t.  Hcott,  U  Johns.  1 

VillT.Dunnt,T  Allen,  108 

Van  AntwerprUatter  of,  M  N.  Y.  ail. . 

Van  IlrunC  v.  Abearo,  13  Uun.  3HH 

Vwiderplank  V.  UUIer,  1  H.  *  H.  IN, 

sea. 

Van  Deiuen  t.  Sweet,  Gl  K.  T.  S83 

Vaiidlke  v.  Roukam,  SI  Penn.  Bt.  S3D. . 

V«nBLiaT.  Dl!i«ye,  iVub.-SU 

Vaiiliinen  V.  WIlltman.BiN.  Y.MS... 
Van  Kaurei.  v.  ParmBlae,  2  N.  Y.  SH. . 
Van  LeuTen  v.  first  National  Bank,  M 

Vutiiwon>0T.'Kiml'er,'n'iil.'iji.'.'.."g7L  iJ3 
Van  Slyke  i.  Trempealexu  Co.  Ins.  Co., 

i»  Wls.SgiS.  C.,^  Am.  Rep. GO 

Van  Vechlen  v.   Paddock,  id  Johiw. 

Vauehanv.'Pair;  so' ArkVaOo!.  .'.'.'..*."! 

VenardT.  CroM,8  Kan.  2*8 

Vernon  v.   Haiihattan  Co..  IS  Wend. 

183.  ISO  :  n  td ,  BiH,  6M MT.H8. 

Verona  Cu.  v.  MurlauKh,  nO  N.  Y.  SM. .. 

Vinton  V.  Kins.  4  Allen.  Mt 

Vlfllett  T  Palton.  S  Craiicli,  143 

Volana  y.  Owena,  U  Alb.  Law  Joiir. 

3M aw,  3«8 

Vulkenlnd.  Matter  or,  G3N.  Y.flM) 24:< 

Voorhlflsv.  VcMirlilM,  StUarb.  150 31 

VouUaire  c.  Voullalre,  4S  Jfo.  6QS fill 

Wl,(1.1."     "■  .'■   ""T  ■   "'■■ ft'-e 

Vaili-  , ■.!..  1,681. .,.73,    78 

Wal[    ^    '■  .11  ■'  ■■!..  I.    M;  e.C.,t 

Am,  Kup.  -.m «0,  48S 

Walcotl  V.  Walktr,  1  V.-*.  1 IBO,  1B2 

WaldoT,ar».M  111.  IM 67 

Walker  ».  Bank  ol  the  yt^ie  of  ».  Y., 

a  K.Y.Bas no 

Walksr*.  Qreeory,  36A1a   IHO «:3 

Wall  V.  Tnim&ull.  10  Mlrb.  Sa TOl 

Wallarei.Oaudall.  I3N.M.4ae 083 

Wallan    r.  Ijitbam,  US  Mlait.  91 :      31 

Wallace  v.l^wle,  4  Hnrrlnu.n SI 

Wnllai-et,  People,  63111.161 S34 

WulInrT.  ArrDlatead,  3  trf!lEli,  14 TSt 

WalMne«foRlT.  Allen.  10  l-iit.H3 M 

Wnlllar.Carpenter.ISAlIen.lS 4a 

Walls  ».Stii[o,7  Black,  ija 6« 

WaliniilerT.HIlne.7C.  B.  (K  a.}ll&...  Iffi 
Walrndtetal  v.Drowa.  1  Ollm.  8B7...  m 
Walsch  V.Call.  .BWU.  15«      .._.  M 

WN.'r.iw  ".V..'..' .".    ''..''.  ..' 31 

Walthall  T.  Welthall.tK  Ala.  450. T24 

Walton  1.  Bonbam.  21  AJa  SIS 019 

Wanlv.Chiirn,iaO™ti.(Va.)eOl.....  706 
Ward  T.  CountT  of  Uartfurd,  U  Conn. 

404 41B 

Ward  T.  Ffveman.S  Ir.  a  L.  Itep.4«IL.  BM 

Ward  V.  Gould,  S  Pick.  S»l M 

Ward*. State,  18  Ala.  ES OM 


WardcDo.  AdBiM,UHtM.M 18 

WareT.BnubriHnLe«i,5n 11 

Warner  t.  Oommonwealtb  S  Va>.  Chaw, 


Rep.fi* « 

Waterman  T.  Voae.  43  Md.  GOI 73 

Waters  v,  Qulmby,  3Diit<^h.  IBS !1B 

Walklna,Eipart«,8Pet.  W OB 

Watruus  V.  Sfalr,  K  liiwn.  83 TT 

Watsonv.  Bennett.  UBar1>.IM S0> 

Wat»nv.  Stone,  40  Ala.  4'.1 'SX 

Wearaev.  Pleri^e. 2t Pkh.  Ul... 


1.  8  T.  n 


Webb  ».  Balrd,  8 „ 

Webb  V.  PaOT,  1  Carr.  &  Klrw.  ». .  .811,  61 

Webb  v.Prltchett.lH.&R  264. «; 

Wobater  T.  Hudson  U    R    II   Oi.,  aS  N. 

y,  aao 2J 

Welgbtman  T.  Wnafalnston,  1  lllavk(U. 


.'.  CrosweH,  4  8.  C.  833 

'allsT.  Dill.  1  Martin,  5ft: 

.  WellB.4T.  B.  Monr.  152.. 


Western  TnuiaportHtloii  Co,  v.  N'eir- 
hall.2*  1II.4W : 

Western  Dninn  Telegtaph  Co.  v.  Pa- 
cific ft  Atlaollo  Telegraph  Co..  48  III. 


.  147 


DD.10EUasa.  Bli SB 

l,6yerg.4I 31 

B.&H,  B.    B    Co,  % 


Whealoek  t.  Wheelwright,  S  Mass.  103,  SgS 

Whetmore.  To  re,  Deady,  Bfifi S3 

Whltcumb*.  Jacob,  Ifblk. lea IH 

WhltcombT.  Keld,31]flaa.  u;  H 

Whitcomb  >.  WhltW,  SDouf.  SJl... 


a.ra... 


t.  A  Nor 


..  043 
13S 


Whltekead  &  Wife  t.  Arkant 

It.  R.  Co.,  28  Ark,  4a> a.v,  iiT^  sit 

Whitney  y- Dutch.  14. MBsa.4S7 31 

WhlmeT  T.  Sutton,  10  Wend.4IS...        133 

WIckBT.  Ludwlg,0Cal.l73 &38 

Wloke  V,  Smalbrook.  SIdt.  Bl ISO 

— Isbtman  t.  Darere,  88  Wis.  Ml, ,  .388,  3B 

iEoITb  Appeal,  16  Penn.  Ut.»l St 

Wllcoi  y.  ftoath.  U  Conn  oBO         30 

Wlldetal.  V.  Holt.  VHees.  &  Wels.  072,  345 

Wlleev.  8uydam.84N,  Y.  ITT 781 

Wllkesv.  Ferris.  fiJohns.  388 313 

Wllkeiv.  Hunirertord    Market  Co  ,  3 

Blng.  N.  C.  *1.. EM 

WllkleT.Botster,3S.D.  t^milh.S!: ...  T90 
Wllklneon  t.  Alley ^Jft  N.  R .  5SI,  fiK. .    B« 

WlUardT.  Iteas,UWlB.  540 m 

Williams'  Ckse,   1  Laaoh,  633  ;  1  Eiu>t'> 

P.a4M Itt 


TABLE  OP  CASES  CITED. 


WUIliiiNT.CIirtrtl>ii,I3Ark.f». t 

WIltluiiait.HBthamr,  IBFlokSH 

tnUluiuT.  Hucunlu,<»lll.  Sit S 

WUIIams*.  KOfVT  WUIlmma  lu.  Co., 

m  MsH  8T7,  sn:  B.C.,  BAm.  Bap. 

41 

1nUliuiiaT.Bmlth,3BaBmnioa,  fiU....  1 

WllHsT.  HsTemeyer,  bDvm.til 7 

W1l»iiT.  ..Btiim/iis.  Co.,  ST  Vt.  »....  1 

WltooDT.  Blllot,TOr*T,  oe 

WHaoa  t.  Hayor.  1  Denlo,  CU T 

WiiaunftWetibT.  Newton!  ^!!!!!1'.''.V  S 

WlltBhsmrT.  CottrelLlKAB.  «4 ) 

VlDchatOTT.  Honrd.mMius.  aOS.... 

WliH]liunT.PortlaDd,lMuB.Sa> T 

Wiu  T.  N.  T.  *  R.  a.  &  Co..lHtlk 

Window  T .  iierobaii'la'  Ins!  Co!,'  i  HeU. 

na 

Wlnaor  T.  Oricn,  6  Cusb.  no. 

WiMr*.  BlMb^.I  Johiu.Ch.«n....    1 

WltmU  T.  Ball,  Qui  Dcy.R 

ViUnr*  V.  BuAln,  10  How.  (C.  B.)  Bt.  G 
mttalastoD  T.  Warran,  B)  Meto.  ffil, 

Wolcott  T.  wiDchMMr.'u'dnf.ui..! 

Wolti.  Bolllimr.  ffi  III.  S» 

VoireT.  Surke,UM.  Y.ja,iS...  190,  1 
Wooav.  cbiidMai.,aiiii  as. x 

Woodv.  Rumphrar.  lU  Ha«.iafi 

Wood  T.  Morewood,  a  8.  C.  L.  nO.SU,  B 

Wondr.  Sttia1«,«WBll.aO .n, 

WoodT.  Thoinlr.SBJII.Ml 1 

Wood  T.  WutabunL  S  Pick.  M 7 

VoodT.  micoi,  1  Dan.  SI 1 

VoodT.  WllUiTliO  Maaa.  4H 


Woodbury  SsTliMM  Bank 
li^aCo.,  31Conn,518  . 
W,TOdrum  V,  KirkpatriP 
WnoiU  V.  Kevea,  U  Alli 
Wnipdvrard,Good»    *  " 


ot,  L.  U.,  iPiob.L, 

I 

I.  Bank  of   AmerlM,  M 


rnmill  V.  MuDD,  fiN.Y.JSB B 

forrtl]  T.  Sum,  BAIb   Tag. « 

I'r.i-ler  V.  Forly-aepond  Street  B.  B. 

Co.,  SON.  T,  303,  805 1 

Forth  T.  Worth.  Mill.  «2 U 

bright  T.  Commonwealth.  77  PenQ.  St. 

4^. a 

friehtv.  Wriirlit.  5  Ind.888    I 

fyld  V.  Picktord,  3  Meea.  A  Welab.  «S.  11 

.  Oederer,  U  H.  T.  MGi  »  Id. 

.  14X.V 


rals 


TatosT.  LaDsiDo,  S  Johns.  18I..Nb,IM,  Tt 

Teat«aT.WIiMam*,&Ark.flH « 

YeoTTianaT.C  C.  8.  N.  Co.,  UCal.  «  7S 
Tocuiu  T.  Smith,  83  HI.  811  i   B.  O.,  14 

Am.  Bep.  180.. 1 

Tost.  People, 40 111.  410 41 

Toung  V.  erota,  1  Bins.  KG>:  B.  c,  IS 

Moore,  481 M,  ^  Tl,  T8,    T 

Touns  T.  unter.  8  OrajF,  IK 1 

ToungT.  RMd,8Ten.SS« TT 

YuDdtv.Pea^«,Um.SIS. ti 

ZetglerT.  Zel^r.SS.  *E.  SU.... 


Bota,1SPenD.8t.  U8.. 


ni  THB 


SUPREME  JUDICIAL  COURT 


OP 


MASSACHUSETTS. 


PiOKMAN  y.  Tbikitt  Ohitboh, 

(128  Maw.  L) 


MuiakB  tfj^td —  When  esoeeu  of  payment  for  land  reeoverMe-^TUletoland 

in  aoiUtn  for  money. 

When,  upon  a  mde  of  land,  the  qaantity  is  made  an  eaaential  element  of  the 
bargain  and  la  rehed  on  to  fix  the  price,  and  by  mistake  of  fkct  there  la  a 
defidencj  In  the  qnantity  paid  for  and  purporting  to  be  conTeyed,  the  exoeoa 
of  payment  may  be  lecoTered  at  law,  bat  not  in  equity. 

The  role,  thai  the  title  vo  land  eannot  be  tried  in  an  action  for  mone^  had  and 
leoelTed,  is  not  applicaole  where  the  action  doet  not  involve  the  title  to  the 
laada  for  which  such  money  was  paid,  bat  only  of  lands  of  a  third  party 
upon  which  those  lands  are  boandod. 

Land  was  sold  at  a  fixed  price  per  vqaare  foot ;  the  grantee,  relying  npon  a 
sarrey  procured  by  the  grantor,  paid  che  agreed  price  for  the  quantity  thas 
indicated  ;  the  deed  stated  the  same  sum  as  its  consideration,  purported  to 
state  the  true  length  of  the  lines  and  ta«9  correct  number  of  square  feet,  and 
bounded  the  grant  on  one  side  by  T.'s^and  ;  whether  the  amount  was  cor- 
rectly stated  depended  on  the  question  wnether  the  grantor  or  T.  owned  a 
strip  of  land  lying  between  lots  conceded  to  be  owned  by  them  respectively, 
and  conveyed  by  the  deed  in  question.  SeCd,  )hat  if  T.  owned  the  strip,  an 
action  for  money  had  and  received  would  be  to  recover  the  excess  of 
the  price  paid,  but  that  a*bill  in  equity  would  no*. 
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TWO  cases  between  the  same  parties.  The  first  case  was  an 
action  for  money  had  and  received,  alleged  to  have  been  paid 
by  the  plaintiff  to  the  defendai^t  by  mistake.  Answer  a  general 
denial.  The  plaintiff's  offers  of  evidence  were  exclnded,  and  judg- 
ment was  rendered  for  the  defendant  on  the  ground  that  the  action 
was  an  action  to  try  the  title  of  real  estate. 

The  second  case  was  a  suit  in  equity  for  the  same  relief.     Defend- 
ant  demurred.    The  questions  were  reserved  for  the  full  court. 
The  facts  are  suflBciently  stated  in  the  opinion. 

F.  E.  Parker  and  /.  L.  Thorndikey  for  plaintiff. 
/.  C7.  Ropes  and  W,  P.  Blake,  for  defendant. 

Colt,  J.  The  plaintiff  in  each  of  these  cases  seeks  to  recover 
money  paid  to  the  defendant  corporation  as  part  of  the  considera- 
tion for  a  deed  of  land  which  proved  deficient  in  the  quantity 
agreed  to  be  conveyed.  The  first  case  is  an  action  at  law  for  money 
had  and  received.  It  was  tried  by  the  court  without  a  jury.  The 
plaintiff  offered  to  prove,  in  substance,  that  he  agreed  in  writing  t(> 
buy  and  the  defendant  agreed  to  sell  an  estate  on  Summer  street, 
lying  between  land  which  it  had  previously  sold  to  other  parties 
and  land  of  Thomdike,  at  twenty-seven  dollars  by  the  square  foot ; 
that  the  defendant  caused  the  land  to  be  surveyed,  and  the  plain* 
tiff,  believing  the  survey  to  be  correct,  paid  the  price  agreed  for 
the  number  of  square  feet  ascertained  by  it ;  that  the  deed  to  him 
purported  to  give  with  accuracy  the  length  of  all  the  lines  with  the 
contents  of  the  lot,  and  bounded  it  on  the  north-west  by  Thorn- 
dike's  land ;  that  the  line  op  Summer  street  was  in  fact  shorter, 
and  therefore  the  contents  of  the  estate  less  than  stated  in  the 
deed,  and  that  the  last-named  line  should  have  been  measured 
from  the  south-east  face  of  a  wall,  which  was  the  true  boundary  of 
Thorndike's  land,  instead  of  the  north-west  face  as  claimed  by  the 
defendant 

The  evidence  thus  offered  shows  that  the  quantity  of  land  was 
made  an  essential  element  of  the  bargain,  and  was  relied  on  to  fix 
the  price  to  be  paid.  There  ii  nothing  in  the  terms  of  the  deed^ 
such  as  the  use  of  the  words  **  more  or  less,"  or  equivalent  words, 
which  has  any  tendency  to  show  that  the  parties,  at  the  time  of 
the  delivery  of  the  deed,  changed  the   terms  of  the  original  bar- 
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gain  or  agreed  to  take  the  land  conveyed  at  the  estimated  instead 
of  the  actaal  quantity ;  on  the  contrary,  the  deed  is  entirely  con- 
sirtent  with  and  carries  out  the  original  bargain. 

It  presents  the  case  of  a  payment  by  the  plaintiff  nnder  a  mis- 
take of  a  material  fact ;  that  is  to  say,  of  a  fact  without  the 
existence  of  which  there  was  no  obligation  upon  the  plaintiff  to  pay 
the  fall  sum  which  was  paid.  For  snch  a  payment,  an  action  for 
money  had  and  receiyed  will  lie. 

It  was  ruled,  at  the  request  of  the  defendant,  that  the  action 
could  not  be  maintained,  because  it  was  an  action  to  try  the  title 
to  real  estate.  The  law  is  indeed  well  settled  that  such  title  can- 
not be  tried  in  an  action  for  money  hfA  and  received.  Bat  in  this 
case  the  facts  do  not  warrant  the  application  of  that  rule.  The 
question  here  is  not  one  of  title  between  these  parties  to  the  land 
conveyed,  but  of  the  subject-matter  described  in  the  agreement 
and  in  the  deed  which  followed  it  The  proposition  of  the  plain- 
tiff is  that  the  land  for  which  he  paid  is  not  included  in  the  con- 
veyance. An  action  on  the  covenants  of  title  and  warranty,  if 
there  are  any,  can  afford  him  no  redress  ;  for  the  covenants  in  a 
deed  extend  only  to  the  land  conveyed.  Spurr  v.  Benedict,  99 
Mass.  463. 

The  defendant  chose  to  bound  the  estate  conveyed  by  it  on  the 
line  of  Thomdike's  land.  By  the  terms  of  the  deed,  his  line  was 
made  a  monument  which  controls  the  distances  given  and  the 
quantity  of  land  stated.  In  Hoioe  v.  Bctss,  2  Mass.  380,  where 
land  was  conveyed  bounding  on  a  street  for  a  distance  named  and 
on  each  side  by  lands  of  other  persons,  it  was  hAd  that  all  the 
land  between  the  lots  named  passed,  although  the  distance  was 
sixty-five  feet  on  the  street  where  the  deed  called  for  only  forty-five, 
and  this  because  the  lands  referred  to  as  monuments  must  govern 
the  difltaaoes  named.  And  when  land  is  described  in  a  deed  as 
running  a  certain  distance  by  measurement  to  land  of  the  heirs 
of  a  person  deceased,  though  without  a  visible  boundary  marking 
the  line,  such  line  is  of  itself  a  monument  which  will  control  the 
admeasurement,  and  fix  the  extent  of  the  land  conveyed.  Flagg 
V.  Thurston,  13  Pick.  145;  see,  also,  Curtis  v.  Francis,  9  Gush. 
427,  438  ;  Gerrish  v.  Tawiie,  3  Gray,  82,  87. 

The  question  in  this  case  then  is :  Where  the  lino  called  for  by  the 
deed  is.  But  the  evidence  which  fixes  that  location  does  not  estab- 
Uflh  or  defeat  the  title  of  Thorndike,  who  is  not  a  party  to  the  suit. 
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although  an  inquiry  into  his  title  is  involved.  It  does  not  estaU- 
lish  or  defeat  any  title  of  the  defendant ;  it  only  asoortains  the 
limits  of  land  conveyed  by  it  to  the  plaintiff  by  a  valid  and  un- 
questioned deed.  The  title  of  Thorndiko  is  incidentally  involved, 
bnt  m  not,  accurately  speaking,  2)iit  in  issue.  The  rule  referred  to 
does  not  prevent  an  action  for  money  had  and  received  in  many 
cases  which  require  an  investigation  of  title.  Thus  the  dq)osit 
made  on  an  agreement  to  pureliase  real  estate  may  be  recovered 
back  on  proof  that  the  title  is  bad.  Sugden  on  Vendors  (14th 
ed.),  MS.  And  the  vendor  cannot  sue  the  vend'^e  on  the  contract 
of  purchase,  unless  he  has  shown  or  offered  to  show  a  good  tide, 
if  bound  so  to  do.  I  Chit,  on  Cont.  (llth  Am.  od.)  424 ;  ^mea  v. 
Savage^  14  Mass.  425.  The  right  to  recover  in  these  cases  dspeads 
on  the  title,  and  yet  they  are  not  cases  in  which  the  title  ia  tried, 
within  the  meaning  of  the  rule.  I'he  reasons  upon  which  the  role 
is  founded  apply  only  when  the  parties  to  the  suit  claim  the  land 
by  adverse  titles.  Thus  in  Codman  v.  Jenkins,  14  Mass.  93,  it  was 
held  that  a  common  count  for  rent  would  not  lie  in  favor  of  a 
stranger  who  claimed  title,  or  by  one  of  two  litigating  partioa ; 
and  in  Bigelow  v.  Jomsy  10  Pick.  161,  that  a  party  who  waa  dia* 
ti^ised  could  not  maintain  assumpsit  to  recover  of  a  disseisor 
money  received  for  ti'ees  sold  by  him  ;  while  in  Miller  v.  Miller,  7 
Pick.  133,  a  tenant  in  common  was  permitted  to  recover  for  traai 
sold  by  his  co-tenant,  on  the  ground  that  there  was  no  cbnbrovennr 
about  the  title  of  the  parties.  Brighani  v.  Witieheeier,  6  Mete.  460. 

Upon  the  evidence  offe]*ed  in  this  case,  there  was  ae  muoh 
a  mistake  of  fact  as  if  the  chain  u^^ed  to  measure  the  lims 
had  been  found  imperfect,  or  tliere  had  been  a  miseount  wiien  ihs 
money  was  paid  over.  This  action  is  to  recover  the  money  only; 
To  establish  his  right,  the  plaintiff  needs  no  form  of  equaitable 
relief ;  his  remedy  is  perfect  at  law.  The  claim  for  daiiiages  is.  not 
to  be  oonfounded  with  that  comi^ensation  which  is  awaeded  as 
mcidental  to  other  relief,  in  cases  where  a  specific  performanoe  is 
decreed  upon  the  application  of  either  party  to  a  contract  fmr  the 
sale  of  land  with  an  ullowaucc  to  be  made  for  defioianoy  in 
quantity. 

The  case  of  Tarbell  v.  Bowman,  103  Mass.  341,  is  not  distinguish- 
able in  principle  fi*om  the  case  at  bar.  There  the  length  of  one  of 
the  lines  was  incorrectly  given  in  the  deed,  and  the  area  of  the  land 
was  incorrectly  computed.    The  defendant  was  decreed  in  equiij 
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(no  question   of  jurisdiction  having  been  raised)  to  repay  to  the 
purchaser  the  amount  paid  bj  mistake. 

But  the  defendant  relies  on  the  case  of  Williams  y.  Hathaway^ 
19  Pick.  387y  which  was  assumpsit  to  recover  back  money  paid  by 
the  plaintifiF  on  the  purchase  of  land,  on  account  of  deficiency  in 
quantity.  That  case  was  decided  upon  rules  of  evidence  not  appli* 
cable  here.  The  court  declared  tliat  it  appeared  by  the  deed  itself 
that  the  plaintiff  paid  a  certain  sum  of  money  for  the  whole  of  the 
huid  described,  and  identified,  and  that  it  must  be  understood  from 
the  deed,  either  that  it  was  in  fact  measured,  or  that  the  parties 
were  content  to  estimate  it  at  the  quantity  named  in  the  deed. 
It  was  accordingly  held  that  all  prior  stipulations  were  merged  in 
the  deed,  which  mast  be  held  to  ejcpress  the  final  and  entire  con- 
tract between  the  parties.  It  is  elsewhere  said,  by  good  authority, 
that  whenever  it  appears  by  definite  boundaries,  or  by  words  of  quali- 
fication, as  '^  more  or  less,'' or  '^by  estimation,"  or  the  like,  that 
the  statement  of  the  quantity  of  acres  in  the  deed  is  mere  matter 
of  description  and  not  of  the  essence  of  the  contract,  the  bajer 
takes  the  risk,  if  there  be  no  element  of  fraud.  4  Kent's  Com.  467; 
StMnns  v.  Eddyy  4  Mason,  414.  In  WiUiams  v.  Haibaway  it 
appears  that  the  hind  was  estimated  at  fifteen  acres,  and  was  struck 
off  to  the  plain  tift  on  that  estimate  for  a  price  named  by  the  acre. 
It  does  not  appear  that  it  was  not  surrounded  by  permanentand  well 
marked  natural  or  artificial  boundaries,  and  all  that  the  case  decides 
is  that  where  the  deed  declares,  in  express  or  equivalent  words, 
that  the  quantity  of  land  is  estimated,  it  cannot  be  shown  to  con- 
tradict it  that  exact  quantity  was  an  essential  element  of  the  bar- 
gain. In  other  words,  it  may  be  shown,  by  the  terms  of  the  con- 
veyance, that  the  precise  quantity  previously  contracted  for  was 
waived.  It  is  familiar  law  that  the  consideration  named  in  the 
deed  may  be  shown  by  parol  evidence  not  to  be  correctly  stated. 
In  the  case  at  bar,  there  is  certainly  nothing  in  the  deed  to  vary 
tiie  terms  of  the  previous  contract  as  to  the  price  to  be  paid,  and 
the  consideration  stated  therein  is  not  decisive. 

The  plaintiff's  remedy  at  law  is  adequate  and  complete,  and  the 
entry  in  the  first  case  must  be  Exceptions  sustained. 

The  other  case  is  a  bill  in  equity  to  recover  the  same  money.  No 
ground  is  stated  for  any  relief  peculiar  to  courts  of  equity.  For 
the  reason  above  stated,  the  judgment  is  Bill  dismissed. 
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MaHONEY  V.  LiBBEY. 

(123  Mass.  90.) 

NegHgenee — Dangerous  structure —  Vis  mqfor. 

Thfl  defendant's  bailding  and  one  on  an  adjoining  lot,  the  side  walla  of  which 
were  Tory  near  each  other,  were  destroyed  by  a  fire,  leaving  the  walls 
partly  standing,  with  rubbish  heaped  up  to  the  top  of  each.  Six  months 
afterward,  while  the  plaintiff  was  removing  the  wall  on  the  adjoining  lot, 
the  defendant's  wall  fell,  injuring  him.  In  the  absence  of  evidence  that 
defendant's  wall  was  dangerous,  or  would  have  fkllen  before  the  fire  or 
before  the  removal  of  the  other  wall,  or  that  the  defendant  knew  or  was 
notified  of  that  removal,  or  that  it  was  contemplated,  hM,  that  an  aeUon 
for  such  injury  could  not  be  maintained. 

TORT  for  injuries  by  the  falling  of  a  wall.  Tho  evidence 
showed  that  in  the  great  fire  of  1872  a  building  on  defend- 
ant's lot  and  one  on  an  adjoining  lot  were  destroyed,  leaving  two 
walls  standing,  one  on  each  lot,  an  inch  or  two  apart,  the  one  on 
defendant's  lot  an  eight-inch  wall,  and  the  other  twelve  inches 
thick,  and  both  in  height  about  on  a  level  with  the  street,  and  from 
eight  to  fourteen  feet  in  height  from  the  cellar  floor;  that  both 
cellars  were  filled  with  rubbish  rising  to  the  top  of  the  walls;  that 
one  McCarthy  was  employed  in  taking  down  the  wall  on  the  lol 
adjoining  the  defendant's  lot,  and  the  plaintiff  was  employed  in 
cleaning  the  brick  taken  from  that  wall,  and  while  sitting  on  the 
cellar  fioor,  near  the  wall,  engaged  in  that  business,  the  defend- 
ant's wall  fell  over  on  him  and  injured  him;  that  he  knew  the 
ntbbish  was  piled  up  on  the  other  side  of  the  defendant's  wall  to 
the  top,  but  saw  nothing  to  indicate  that  the  wall  was  unsafe ; 
that  defendant's  remained  precisely  as  it  was  immediately  after 
the  fire.  This  is  the  substance  of  all  the  evidence,  except  such  as 
related  to  the  nature  and  extent  of  the  injuries. 

The  trial  judge  held  the  evidence  insufficient  to  maintain  the 
action,  and  directed  a  verdict  for  the  defendant,  and  reported  the 
ease  for  the  determination  of  the  full  court . 

C.  A.  Welch,  for  defendant. 
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D.  Tliaxter  and  F.  Bartlett,  lor  plaintiff- 

Gbat,  C.  J.  The  plaintiff  relies  on  the  duty  of  every  owner  of 
land  to  keep  the  buildings  or  structures  thereon  in  such  a  condi- 
tion that  they  shall  not,  by  falling  or  otherwise,  cause  injury  to 
property  or  persons  lawfully  upon  adjoining  land. 

But,  assuming  that  this  duty  is  absolute  while  the  structures  are 
in  the  condition  in  which  the  owner  has  put  them,  or  knows  or  is 
bound  to  know  them  to  bo,  yet,  when  he  has  been  guilty  of  no 
i^egligeiicoy  and  the  condition  of  the  structures  has  been  changed, 
80  as  to  render  them  injurious  or  dangerous,  by  vis  major,  or  the 
act  of  a  third  person,  which  the  owner  had  no  reason  to  anticipate, 
he  cannot  be  held  liable  for  the  injury,  or  bound  to  make  the 
structures  safe,  until  he  has  had  a  reasonable  time,  after  they  have 
80  become  dangerous,  to  take  the  necessary  precaution.  Nichoh  t. 
MarOand,  IL.  R,  10  Ex.  255,  and  2  Ex.  D.  1  ;  Oray  v.  HarHsy  107 
Mass.  492;  s.  c,  9  Am.  Rep.  61. 

In  the  case  at  bar  there  was  no  evidence  that  the  defendant's 
wall  was  dangerous  or  could  have  fallen  while  both  buildings  stood, 
or  while  both  walls  remained  in  the  condition  in  which  they  were 
left  by  the  fire,  or  that  the  defendants  had  notice,  or  were  bound 
to  know,  that  the  wall  on  the  adjoining  estate  had  been  or  was 
about  to  be  removed;  and  the  full  court  concurs  with  the  justice 
who  presided  at  the  trial  in  the  opinion  that  the  evidence  intro- 
duced was  insufficient  to  support  the  action. 

Judgment  on  the  verdict  for  the  defendants* 


Jageb  v.  Adams. 

(128  MaflS.  96.) 
IfsffUffenee  in  erecting  teail  near  highftof. 

The  plaintiff,  while  walking  on  a  sidewalk  in  front  of  a  building  wbieh  the 
defendant  was  erecting,  was  strnck  and  injared  bj  a  brick  falling  there- 
from ;  there  were  no  barriers  to  prevent  the  approach  of  foot  pasaengers. 
Held,  that  the  defendant  might  be  liable  for  the  injury  on  account  of  the 
omimion  to  oonstmct  barriers,  although  there  was  no  negligence  in  suflbring 
the  brick  to  fkll. 
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rpOBT  for  injury  to  the  person.     The  facts  appear  in  the  opinion. 
O.  0.  Shaiiuck  d  J.  L.  Eklridge,  for  plaiutifL 

m 

A.  A.  Ranney,  for  defendant. 

GoLT,  J.  The  plaintiff  was  struck  by  a  falling  brick^  or  part  of 
a  brick,  while  passing  along  the  sidewalk  in  front  of  a  building  in 
process  of  erection,  upon  the  front  wall  of  which,  in  an  uppHer 
story,  the  defendant,  who  was  doing  the  mason  work  of  the  build- 
ing under  a  contract,  had  men  at  work  laying  brick  fi*om  the  inside. 
The  plaintiff  contended  that  the  defendant  was  liable  for  not  pre- 
Tenting  the  approach  of  foot  passengers  by  suitable  barriers  across 
the  walk,  and  also  for  allowing  his  men  to  work  in  that  plaoe  with- 
out protection  in  front,  to  prevent  the  falling  of  brick  or  other 
material  upon  the  thoroughfare  below. 

There  was  evidence,  consisting  in  part  of  the  defendant's  admis- 
sions, from  which  the  jury  might  have  found  that  the  brick  was 
dropped  by  one  of  the  defendant's  men,  or  fell  off  the  wall  at  the 
point  where  they  were  at  work.  And  it  was  possible  for  them  to  find 
that  the  immediate  falling  was  not  shown  to  have  been  due  to  4Uiy  act 
which,  considering  the  nature  of  the  employment,  could  be  called  the 
negligent  act  of  the  men  at  work,  or  of  any  one  of  them.  To  meet 
this  aspect  of  the  case,  the  plaintiff  asked  the  oourt  to  rule  that, 
even  if  the  brick  fell  by  accident,  the  defendant  might  be  liable 
for  neglect  in  putting  men  to  handle  brick  where  a  passing  traveler 
would  be  liable  to  injury  from  it.  The  court  refused  this,  and^ 
while  instructing  the  jury  that  the  plaintiff  must  satisfy  them 
that  her  injury  was  the  result  of  the  fault  or  negligence  of  the 
defendant,  or  of  some  person  in  his  employ,  also  told  them  that,  if 
the  falling  of  the  brick  was  the  result  of  an  accident,  and  not  of 
any  negligence  of  the  defendant's  servants,  he  was  not  liable ;  and 
that  the  mere  fact,  that  a  piece  of  brick  fell  from  the  building  that 
the  defendant  was  erecting,  would  not  justify  the  jury  in  presum- 
ing that  he  was  guilty  of  a  lack  of  reasonable  care. 

But  it  is  a  matter  of  common  knowledge  and  experience,  that^ 
when  men  are  breaking  and  handling  bricks  in  the  construction  of 
such  a  wall,  some  of  the  material  may  fall,  although  the  workmen, 
in  fitting  and  laying  it,  are  in  the  exercise  of  ordinary  care.  The 
immediate  cause  of  the  fall  in  such  case  may  indeed  be  accidental^ 
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bat  it  is  an  accident  which  the  builder  of  the  wall,  in  view  of  the 
danger  to  life  and  limb,  may  be  bound  to  contemplate  and  provide 
against  by  flafegaards  or  barriers,  so  that  the  traveler  may  not  be 
exposed  to  injury ;  not  to  do  so  would  be  an  ^'  omission  to  do  some- 
thing which  a  reasonable  man,  guided  upon  those  considerationa 
whicb  ordinarily  regulate  the  conduct  of  human  affairs,  would  do." 
ALDBB80K,  B.,  in  Blylh  v.  Birmingliani  Waterworks,  11  Exch.  781, 
784. 

The  jnry  found  that  the  plaintiff  had  failed  to  prove  that  the 
brick  which  struck  the  plaintiff  fell  through  the  negligence  or 
carelessness  of  the  defendant  or  his  agents,  or  employees,  and 
returned  a  verdict  for  the  defendant. 

In  view  of  the  plaintiff's  request,  which  sufficiently,  though  im- 
perfectly, called  attention  of  the  court  to  the  distinctions  above 
stated,  and  the  instruction  which  was  actually  given  as  to  the  acci- 
dental falling  of  the  brick,  witli  the  form  of  the  finding  by  the 
jury,  we  think  the  jury  may  have  misunderstood  or  been  mislead 
bj  the  roJiags  of  the  court,  and  the  entry  must  lie 

JBxeijiMons  susiained. 


Boston  Ick  Company  v.  PorrrBB. 

(1»  Haas.  98.) 

Contract — 2fat  implied  vdihout  knowledge  and  asi&nt, 

A,  who  had  parchased  ice  from  B  nnder  a  contract,  becoming  dissatisfied* 
tenninated  that  contract  and  made  a  new  contract  for  ice  with  C.  B  after- 
ward  bought  Ca  buafaieas  and  delivered  ice  to  A,  who  bad  no  notice  or 
knowledge  of  the  purchase  until  after  the  ice  was  delivered  and  ased. 
Eeldy  that  B  could  not  recover  for  the  ice  f n>m  A. 

ACTION  on  an  account  for  ice  sold  and  delivered.  Answer,  a 
general  denial.  The  plaintiff  at  the  trial  gave  evidence  of 
the  delivery  of  ice  to  defendant,  and  of  his  acceptance  and  use  of 
it  from  April  1, 1874,  to  April  1,  1875,  and  that  the  price  claimed 
was  the  market  price.  The  ice  was  left  at  defendant's  dwelling- 
house,  and  the  amount  was  regulated  by  the  orders  of  his  servants. 
The  plaintiff  in  1873  furnished  the  defendant  with  ice,  but  the 
Vol.  XXV— 2 
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defendant  became  dissatisfied  and  terminated  the  contract,  and 
made  a  contract  with  the  Citizens'  Ice  Company  for  ice.  Before 
April,  1874,  the  latter  company  sold  its  business  to  the  plaintiff, 
with  the  privilege  of  supplying  ice  to  all  its  customers.  There 
was  conflicting  evidence  as  to  whether  defendant  was  notified  of 
this  change,  and  the  court  below  found  that  he  was  not  until  after 
April,  1875;  that  there  was  no  contract  except  such  as  might  be 
implied  from  the  delivery  and  acceptance,  and  that  defendant  had 
a  right  to  assume  that  the  ice  was  delivered  by  the  Citizens'  Ice 
Company,  and  that  the  action  could  not  be  maintained.  The 
plaintiff  excepted. 

/.  P.  Farley y  Jr.,  for  plaintiff. 

E,  C,  Bumpus  and  E.  M.  Johnson,  for  defendant. 

Ekdioott,  J.  To  entitle  the  plaintiff  to  recover,  it  must  show 
some  contract  with  the  defendant  There  was  no  express  contract, 
and  upon  the  facts  stated  no  contract  is  to  be  implied.  The 
defendant  had  taken  ice  from  the  plaintiff  in  1873,  but,  on  account 
of  some  dissatisfaction  with  the  manner  of  supply,  he  terminated 
his  contract,  and  made  a  contract  for  his  supply  with  the  Citizens' 
Ice  Company.  The  plaintiff  afterward  delivered  ice  to  the  defend- 
ant for  one  year  without  notifying  the  defendant,  as  the  presiding 
judge  has  found,  that  it  had  bought  out  the  business  of  the  Citi- 
zens' Ice  Company,  until  after  the  delivery  and  consumption  of 
the  ice. 

The  presiding  judge  has  decided  that  the  defendant  had  a  right 
to  assume  that  the  ice  in  question  was  delivered  by  the  Citizens' 
Ice  Company,  and  has  thereby  necessarily  found  that  the  defend- 
ant's contract  with  that  company  covered  the  time  of  the  delivery 
of  the  ice. 

There  was  no  privity  of  contract  established  between  the  plain- 
tiff and  defendant,  and  without  such  privity  the  possession  and 
use  of  the  property  will  not  support  an  implied  assumpsit.  HilU 
V.  Snell,  104  Mass.  173, 177.  And  no  presumption  of  assent  can  be 
implied  from  the  reception  and  use  of  the  ice,  because  the  defend- 
ant had  no  knowledge  that  it  was  furnished  by  the  plaintiff,  but 
supposed  that  he  received  it  under  the  contract  made  with  the 
Citizens'  Ice  Company.  Of  this  change  he  was  entitled  to  be 
informed. 


JUNE  TERM,  1877.  J] 


Boston  Ice  Company  v.  Potter. 


A  party  has  a  right  to  select  and  determine  with  whom  he  will 
oontract,  and  cannot  have  another  person  thrust  upon  him  without 
hia  consent.  It  may  be  of  importance  to  him  who  performs  the 
contract,  as  when  he  contracts  with  another  to  paint  a  picture,  or 
write  a  book,  or  furnish  articles  of  a  particular  kind,  or  when  he 
relies  upon  the  character  or  qualities  of  an  individual,  or  has,  as  in 
this  case,  reasons  why  he  docs  not  wish  to  deal  with  a  partic- 
ukr  party.  .In  all  these  cases,  as  he  may  contract  with  whom  ho 
pleases,  the  sufficiency  of  his  reasons  for  so  doing  cannot  be 
inquired  into.  If  the  defendant,  before  receiving  the  ice,  or  during 
its  delivery,  had  received  notice  of  the  change,  and  that  the  Citi- 
zens' Ice  Company  could  no  longer  perform  its  contnict  with  him, 
it  would  then  have  been  his  undoubted  right  to  have  rescinded  the 
contract  and  to  decline  to  have  it  executed  by  the  plaintiff.  But 
this  he  was  unable  to  do,  because  the  plaintiff  failed  to  inform  him 
of  that  which  he  had  a  right  to  know.  Orcutt  v.  Nelson,  1  Gray, 
536,  542  ;  Winchester  v.  Howard,  97  Mass.  303  ;  Hardman  v.  Booth, 
i  H-  &  C.  803 ;  Humble  v.  Hunter,  12  Q.  B.  310 ;  Robson  v.  Drum- 
mond,  2  B.  &  Ad.  303.  If  he  had  received  notice  and  continued 
to  take  the  ice  as  delivered,  a  contract  would  be  implied.  Mudge 
v.  Oliver,  1  Allen,  74  ;  Orcutt  v.  Nelson,  ubi  supra  ;  Mitchell  v. 
Lapage,  Holt's  N.  P.  5J53. 

There  are  two  English  eases  very  similar  to  the  case  at  bar.  In 
Schinaling  v.  Thofnlinson,  6  Taunt.  147,  a  firm  was  employed  by  the 
defendants  to  transport  goods  to  a  foreign  market,  and  transferred 
the  entire  employment  to  the  plaintiff,  who  pei*formed  it  without 
the  privity  of  the  defendants,  and  it  was  held  that  he  could  not 
recover  compensation  for  his  services  from  the  defendants. 

The  case  of  Boulton  v.  Jones,  2  H.  &  N.  504,  was  cited  by  both 
parties  at  the  argument.  There  the  defendant,  who  had  been  in 
the  habit  of  dealing  with  one  Brocklehurst,  sent  a  written  order  to 
him  for  goods.  The  plaintiff,  who  had  on  the  same  day  bought  out 
the  business  of  Brocklehiirst,  executed  the  order  without  giving 
the  defendant  notice  that  the  goods  were  supplied  by  him  and  not 
by  Brocklehurst.  And  it  was  held  that  the  plaintiff  could  not 
maintain  an  action  for  the  price  of  the  goods  against  the  defend- 
ant It  is  said  in  that  case  that  the  defendant  had  a  right  of  set- 
off against  Brocklehurst,  with  whom  he  had  a  running  account, 
and  that  it  is  alluded  to  in  the  opinion  of  Baron  Bramwell,  though 
the  other  judges  do  not  mention  it. 
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The  fact  that  a  defendant  in  a  particular  cage  has  a  claim  iu  set- 
off against  the  original  contracting  party  shows  clearly  the  injus- 
tice of  forcing  another  person  upon  him  to  execute  the  contract 
without  his  consent,  against  whom  his  set-off  would  not  bo  avail- 
able. But  the  actual  existence  of  the  claim  in  set-off  cannot  be  a 
test  to  determine  that  there  is  no  implied  assumpsit  or  privity 
between  the  parties.  Nor  can  the  non-»existence  of  a  set-off  raise 
an  implied  assumpsit.  If  there  is  such  a  set-off,  it  is  sufficient  to 
state  that,  as  a  reason  why  the  defendant  should  pi*evail ;  but  it 
by  no  means  follows  that  because  it  does  not  exist  the  plaintiff  can 
maintain  his  action.  The  right  to  maintain  an  action  can  never 
depend  upon  whether  the  defendant  has  or  has  not  a  defense  to  it. 

The  implied  assumpsit  arises  upon  the  dealings  between  the  par- 
ties to  the  action,  and  cannot  arise  upon  the  dealings  between  the 
defendant  and  the  original  contractor,  to  which  the  plaintiff  was 
not  a  party.  At  the  same  time,  the  fact  that  the  right  of  set-off 
against  the  original  contractor  could  not,  under  any  circumatanees, 
be  availed  of  in  an  action  brought  upon  the  contract  by  the  person 
to  whom  it  was  transferred  and  who  executed  it,  shows  that  there 
is  no  privity  between  the  parties  in  regard  to  the  sabject-matfasr  of 
this  action. 

It  is,  therefore,  immaterial  that  the  defendant  had  no  chum  in 
set-off  against  the  Citizens'  Ice  Company. 

We  are  not  called  upon  to  determine  what  other  remedy  the 

plaintiff  has,  or  what  would  be  the  rights  of  the  parties  if  the  ice 

were  now  in  existence. 

Exceptions  overruled. 


McConnell  v.  Blood. 

(123  Mass.  47.) 
Fixtures  —  Marigc^for  and  mortgagee, 

Ab  between  mortgagor  and  mortgagee,  an  engine  and  boiler,  steam-gaoge, 
water-tank,  Rteam-pamp,  and  shafting,  designed  permanentlj  to  increase 
the  value  of  a  building  for  occupation  as  a  manufactory,  are  fixtures, 
although  removable  without  injury  ;  not  so  aa  to  machines  not  essential  or 
especially  adapted  to  the  use  of  the  building  as  a  manufactory,  although 
fastened  with  nails  and  bolts  * 

*8e6  Ottiimioa  IFooleti  Co.  ▼.  HaiHey,  SM  Am.  Rep.  Tit, and  note,  TM. 
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TIAOUT  for  the  couvei'sioQ  of  machinery.     The  plaintiff  claimed 
X,     as  assignee  for  creditors ;  the  defendant  as  mortgagee  of  real 
estate  used  as  a  shoe  mannfactory.     The  facts  were  agreed  on,  and 
the  lasae  was  only  as  to  what  part  of  the  machinery  was  personal 
property,  and  what  fixtures.    The  machines  consisted  of  a  steam 
engine  and  boiler  resting  on  a  layer  of  -brick  on  the  lower  floor, 
above  a  water-tank  bniltin  the  soil  to  supply  the  engine,  the  engine 
being  fastened  throngh  the  timbers  of  the  floor  above  by  two  iron 
bolts ;  the  boiler  was  connected  with  steam-pipes  for  heating  the 
bnildingy  and  the  exhaust  and  blow-pipes  passed  through  the  floor 
below ;  the  engine  and  boiler  could  be  removed  without  injury  to 
the  building  by  enlarging  two  doorways  ;  a  steam-gauge  connected 
with  the  engine  by  an  iron  pipe,  and  fastened  to  a  plank  nailed  to 
the  floor-timbers  above ;  a  steam-pump,  bolted  to  a  plank  bench 
nailed  to  the  studding  and  the  floor,  and  connected  by  pipes  with 
a  tank  on  tlie  upper  floor  furnishing  water  for  the  boiler,  and  with 
a  tank  in  the  attic  furnishing  water  for  general  use  ;  also  shafting  ; 
also  a  variety  of  machines  for  shoe-making,  connected  with   the 
shafting  and  belting,  some  held  in  place  by  their  own  weight, 
others  bolted,  nailed,  or  screwed  to  the  floors  or  walls,  or  to  benches 
thus  secured,  and  some  of  them  connected  by  pipes  with  the  boiler. 
The  court  below  held  the  engine  and  boiler,  steam-gauge,  steam- 
pump,  water-tank,  and  shafting  to  be  real  estate ;  the  rest  per- 
sonalty.   Defendant  had  judgment,  and  plaintiff  appealed. 

B.  Dean,  for  plaintiff. 

W.  S.  B,  Hopkins,  for  defendant. 

SouLE,  J.  The  rights  of  these  parties  are  determined  by  the  rules 
which  apply  between  mortgagor  and  mortgagee.  Many  things 
which,  as  between  landlord  and  tenant,  would  be  removable  as 
chattels,  are  regarded  as  part  of  the  realty,  in  favor  of  a  mortgagee. 

In  ascertaining  what  articles  have  become  part  of  the  realty, 
regard  must  be  had  to  the  manner  in  which,  the  purpose  for  which, 
and  the  effect  with  which,  they  are  annexed.  McLaughlin  v.  Nash,  14 
Allen,  136  ;  Pierce  v.  George,  108  Mass.  78;  8.  c,  11  Am.  Rep.  310. 
Whatever  is  placed  in  a  building  I  y  the  mortgagor  to  carry  out  the 
obvious  purpose  for  which  it  was  erected,  or  to  permanently  increase 
its  value  for  occupation,  becomes  part  of  the  realty,  though  not  so 
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fastened  that  it  cannot  be  removed  without  serious  injury  either  to 
itself  or  to  the  building.  On  the  other  hand,  articles  which  are 
put  in  merely  as  furniture  are  removable,  though  more  or  less  sub- 
stantially fastened  to  the  building.  So^  too,  machines  not  es- 
sential to  the  enjoyment  and  use  of  a  building  occupied  as  a  man- 
ufactory, nor  especially  adopted  to  be  used  in  it,  are  removable, 
though  fastened  to  the  building,  when  it  is  clear  that  the  purpose 
of  fastening  them  is  to  steady  them  for  use,  and  not  to  make  them 
a  permanent  part  of  or  adjunct  to  the  building.  Winslow  v.  Mer- 
chani^  Ins.  Co.,  4  Mete.  30G;  HeUawell  v.  Eastwood,  G  Exch.  295  ; 
The  Queen  v.  Lee,  L.  R,  1  Q.  B.  241 ;  Pierce  v.  (r«or^«, above  cited. 

The  engine  and  boiler,  which  were  put  in  to  supply  the  premises 
with  power  ;  the  steam-gauge,  which  is  essential  to  the  safe  use  of 
the  same  ;  the  water-tank,  for  supplying  the  building  with  water 
for  general  use ;  the  steam-pump  connected  therewith,  and  the 
shafting,  are  evidently  designed  as  permanent  additions  to  the 
realty,  and  could  not  be  removed  without  seriously  injuring  the 
value  of  the  building  for  use. 

The  other  articles  named  in  the  agreed  facts  arc  in  no  way  essen- 
tial to  the  enjoyment  of  the  estate ;  they  are  incidental  merely  to 
the  particular  business  carried  on  at  that  time  ;  and  though  some 
of  them  are  affixed  to  the  building  by  nails  or  bolts,  it  is  clear  tliat 
the  object  of  affixing  them  is  only  to  secure  them  so  that  they  may 
be  advantageously  used,  and  not  to  make  them  permanent  parts  of 
the  building.  They  are  therefore  chattels ;  and  for  their  value,  to 
be  ascertained  by  an  assessor,  there  must  be 

Judgment  for  the  plaintiff. 


Blunt  y.  Nobbis. 

(U8MMS.66.) 
(Materal  ieeuritie$ —  EgfiUiet  at  letween  dainumU. 

A,  to  enable  B  to  borrow  money  for  bim,  execated  his  promisiorj  note,  to 
B*8  order,  and  a  real  mortgage  aa  collateral,  which  was  recorded.  Withoat 
A'b  knowledge,  and  to  secure  his  own  debt,  B  delivered  the  note  unindoriMHl 
to  C,  and  afterward  assigned  the  mortgage,  and  another  note,  whicli  lie  pro- 
cured from  A,  by  artifice,  to  D  for  value,  who  received  the  same  in  good  faith. 
UM,  that  C  was  not  entitled  in  equity  to  an  assignment  of  the  mortgage. 
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BILL  in  equit;  for  assignment  of  u  mortgage  to  plaintiff,  or  that 
it  might  be  declared  to  be  held  in  trast  for  him,  and  for  an 
injunction  against  the  transfer  of  the  same.  George  W.  Gerrish 
executed  a  real  mortgage  to  Samuel  W«  Jackson,  to  secure  a  prom- 
issoTj  note  of  even  date,  for  4^:^,500,  made  by  Gerrish  to  Jackson's 
order,  and  stating  that  it  was  secured  by  mortgage  of  land.  Tlie 
mortgage  was  duly  recorded.  The  note  and  mortgage  were  given 
to  Jackson,  who  was  a  real  estate  broker,  to  enable  him  to  borrow 
money  for  Gerrish.  Shortly  after,  Jackson,  being  indebted  to 
plidntiff,  delivered  to  him,  without  the  knowledge  of  Gerrish,  the 
note  indorsed  as  collateral  security  for  $1,500.  Plaintiff  received  it 
in  good  faith,  and  Jackson  paid  him  the  same  annual  interest  on  the 
$1,500  and  indorsed  it  on  the  note,  for  more  than  three  years.  Soon 
alter  this  transfer,  Gerrish  was  induced  by  Jackson  to  execute 
another  note  to  accompany  the  mortgage,  on  his  representation  that 
none  had  been  executed.  Afterward,  defendant  having  agreed  to^ 
lend  Oerrish  $2,000  on  the  mortgage,  Gerrish  got  from  Jackson  an 
assignment  of  the  mortgage  to  the  defendant,  and  the  last*named 
note  indorsed  by  Jackson  without  recourse,  and  delivered  them  to 
defendant  as  securitv  for  a  note  for  $2,000  at  three  months,  and 
defendant  received  them  in  good  faith  and  in  ignorance  of  tho 
other  claim  on  the  mortgage.  He  did  not  record  his  assignment 
until  more  than  three  years  had  elapsed.  Neither  plaintiff  nor 
defendant  ever  received  his  advances.  The  case  was  reserved  for 
the  full  court 

IL  D.  Smithy  for  plaintiff. 

W.  A.  Herrickj  for  defendant. 

Ans,  J.  The  claim  of  the  plaintiff  is  that,  as  he  acted  in  good 
iaith,  and  received  the  note  without  notice  of  any  fraud  or  want 
of  authority  on  the  part  of  Jackson,  the  transfer  of  the  note  ope- 
nted  as  an  equitable  assignment  of  the  mortgage  also.  Ihit,  as 
the  note  was  not  indorsed  to  the  plaintiff,  it  could  only  be  sued  in 
the  name  of  Jackson,  and  was  subject  to  all  equities  against  him; 
and,  even  upon  the  supposition  that,  so  far  as  it  was  a  matter 
between  the  plaintiff  and  Jackson,  the  mortgage  might  bo  consid- 
ered as  subject  to  a  trust  in  favor  of  the  plaintiff  to  the  extent  of 
the  money  which  he  had  advanced,  yet  he  acquired  no  right  aa 
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Against  the  defendaat,  who  was  a  purcliaser  for  a  valuable  oousid- 
«ration,  and  without  notice  of  any  claim  of  the  plaintiff. 

It  appears  that,  although  the  mortgage  had  I'emaincd  for  about 
five  months  in  the  hands  of  Jaokson,  nothing  had  been  done  in 
<he  way  of  raising  money  for  the  use  of  the  mortgagor,  until  the 
liefendant  agreed  to  advance  the  money  upon  it  As  Jackson  at 
tliat  time  was  unable  to  produce  the  original  not^},  he  was  driven 
ro  the  subterfuge  that  the  note  intended  to  go  with  the  mortgage 
had  never  been  signed  at  all.  The  mortgagor  in  this  way  was 
induced  to  give  what  was  in  fact  a  new  note.  There  can  be  no 
doubt  that  this  new  note  was  the  one,  and  the  only  one,  which  the 
mortgagor  intended  to  secure  by  the  mortgage,  and  that  he  did 
not  suppose  that  there  was  another  note  of  the  same  tenor  and 
date  in  existence.  We  see  no  ground  for  the  plaintiff*s  claim  that 
this  new  note  so  given  was  a  spurious  note.  IJp  to  the  moment  of 
the  assignment  to  the  defendant,  the  mortgage  was  subject  to  the 
control  of  the  mortgagor.  Jackson  was  liis  agent  or  servant  for 
the  purpose  of  negotiating  or  transferring  it  to  the  actual  lender 
of  the  money,  and  with  no  authority  to  do  any  tiling  more.  The 
defendant  was  dealing  with  a  mortgage  which^  so  far  as  the  public 
I'ecords  furnished  any  indication,  was  one  which  the  assignment 
from  Jackson  would  transfer  to  him,  absolutely  and  free  of  any 
incumbrance.  While  acting  in  good  faith  and  paying  a  valuable 
consideration,  he  had  a  right  to  rely  upon  the  record.  **  In  the 
absence  of  fraud,  a  conveyance  by  the  party  who  appears  on  the 
record  to  be  the  owner  of  the  mortgage  should  be  sufficient  to  pro 
tect  a  purchaser  who  has  no  actual  or  constructive  notice  of  title 
in  any  other."  Welch  v.  Priest ,  8  Allen,  165.  See,  also,  Young  v. 
Miller,  6  Gray,  152;  Warden  v.  Adams,  15  Mass.  233;  WolcofiT. 
Winchester,  15  Gray,  461. 

Bill  dismissed. 


JULY  TERM,  1877.  17 


Morris  v.  Bacon. 


Morris  v.  Bagok. 

(123  Maas.  58.) 
CoUaierai  teeuritUs —  Bquitiet  at  bettoeen  daimatUs, 

A,  execated  a  note  to  the  order  of  B  with  a  real  mortgage  as  eecarity,  which 
wu  duly  recorded.  B  indorsed  the  Dote  to  C,  and  sabseqnentlj  assigned 
^e  mortgage  to  D,  fraadalentlj  sabstitoting  another  note  for  the  one 
described  in  the  mortgage.  C  and  D  acted  in  good  faith  and  paid  value. 
Hdd,  that  C  was  entitled  in  equity  to  an  assignment  of  the  mortgage 
fromD. 

BILL  in  eqaity  by  Nathan  Morris  and  Tremont  National  Bank 
of  Boston  against  Josiah  Bacon  for  the  assignment  to  the 
bank  of  a  mortgage  made  by  Morris  to  Abraham  Jackson.  Decree 
below  for  the  bank^  and  defendant  appealed.  The  facts  are  stated 
in  the  opinion. 

F.  V.  Bakh,  for  the  bank. 

C.  Browne  and  Jctbez  S.  Holmes,  for  defendant. 

Lord,  J.  On  April  1,  1870,  the  plaintiff  Morris  made  a  prom- 
issory note  for  the  sum  of  $4,000,  payable  to  the  order  of  Abraham 
Jackson  in  fire  years  from  that  date,  and  executed  a  mortgage  at 
the  same  time  of  certain  land  in  Boston  to  Jackson,  to  secure  the 
payment  of  the  note,  and  delivered  both  note  and  mortgage  to 
Jackson,  who  caused  the  mortgage  to  be  recorded  on  April  5, 1870. 
On  or  about  April  21, 1872,  Jackson  indorsed  the  note  of  the  Tre- 
mont National  Bank  as  collateral  security  for  a  loan  to  a  larger 
amount,  made  at  that  time  by  the  bank  to  him,  stating  at  the  time, 
that  the  note,  which  upon  its  face  purported  to  be  secured  by 
mortgage,  carried  the  mortgage  witl^  it. 

This  was  the  condition  of  the  title  to  the  note  and  mortgage  on 
or  about  March  2,  1875.  The  plaintiff  bank  was  owner  of  the 
note,  and  Jackson  had  the  legal  title  to  the  mortgage  in  trust  for 
the  bank.  On  that  day  Jackson  undertook  to  sell  the  note,  with 
itB  aecurity,  to  tlie  defendant  He  had,  howeyer,  neither  the  title. 
Vol.  XXV.— 3 
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nor  the  possession  of  the  note,  nor  any  authority  to  sell  the  same. 
He  could,  therefore,  convey  no  title  to  it.  In  order  to  seem  to  have 
a  title  which  he  could  convey,  he  fraudulently  substituted  another 
note  for  the  note  which  the  mortgage  was  made  to  secure.  This 
fraudulent  substitution  could  give  no  right  against  the  maker  or 
the  owner  of  the  note.  Neither  Jackson  nor  the  defendant  could 
by  any  act,  in  the  absence  of  the  plaintiffs,  convert  the  mortgage 
into  a  security  for  any  other  than  the  note  which  it  was  made  to 
secure.  Jackson  fraudulently  attempted  to  apply  the  mortgage  to 
a  note  which  it  was  not  given  to  secure.  Neither  of  the  plaintiffs 
did  any  thing  or  allowed  any  thing  to  be  done,  in  furtherance  of  the 
fraud.  If  the  plaintiff  Morris  had- paid  the  note  between  1870  and 
1875,  leaving  the  mortgage  still  in  the  hands  of  Jackson  undis- 
charged, no  one  would  contend  that  Jackson  could  by  any  mode 
have  made  the  mortgaged  property  liable  to  a  new  debt.  No  per- 
son could  derive  from  Jackson  any  title  under  that  mortgage,  except 
a  title  as  collateral  security  for  the  debt.  If  the  debt  itself  was 
not  in  existence,  the  assignee  could  take  under  any  circumstances, 
at  most,  only  a  naked  legal  title  to  the  mortgage;  if  the  debt 
existed,  and  was  not  transferred  to  the  mortgagee,  the  mortgage 
would  be  held  only  in  trust  for  that  debt,  not  for  a  different  debt 
That  the  debt  is  the  principal  and  the  mortgage  an  incident  is  a 
rule  too  familiar  to  require  citations  in  support  of  it 

Assuming,  for  the  sake  of  argument,  that  the  note  held  by  the 
defendant  is  a  genuine  note,  the  case  finds  that  it  is  not  the  note 
which  the  mortgage  was  given  to  secure;  and  the  plaintiff  Morris 
has  never  created  a  lien  upon  his  estate  in  favor  of  that  debt,  and 
it  cannot  be  contended  that  Jackson  could  by  any  act  of  his  create 
such  a  lien.  If  the  holder  of  the  true  note  had  in  fact  consented 
that  the  mortgage  might  be  assigned  to  the  defendant  as  collateral 
security  for  another  note  of  the  same  tenor  and  date,  that  could 
not  have  made  it  so.  Whether  in  equity  it  might  have  operated  as 
a  conveyance  of  the  true  debt  to  the  defendant  we  need  not  decide, 
for  there  is  no  claim  or  pretense  that  such  holder  did  thus  consent 
There  was  simply  neglect  on  the  part  of  the  plaintiff  bank  to  take 
an  assignment  of  the  mortgage.  The  utmost  hazard  which  the 
holder  took  was  that  Jackson  might  discharge  the  mortgage,  m 
which  case  the  note  would  still  be  a  valid  security;  or  Jackson 
might  pass  the  legal  title  to  another,  who  in  law  would  become  th* 
trustee  of  the  owner  of  the  note. 
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This  case  id  quite  distiuguishablefrom  Blunt  v.  Norris,  ante,  14. 
In  that  place  the  plaintiff  acquired  no  rights  beyond  those  of  Sam- 
uel S.  Jackson^  who  never  owned  the  note,  and  who  passed  it, 
withoat  indorsement,  against  the  rights  of  the  maker,  so  that  there 
was  no  debt  of  the  maker  to  which  the  mortgage  could  be  inci- 
dent In  this  case  Abraham  Jackson  was  the  bona  fide  owner  of 
the  note  and  the  mortgage  security,  and  transferred  the  note  by 
indorsement   before  maturity,  with   the    assurance    that  it  was 

secured  by  mortgage. 

Decree  affirmed. 


Stroko  y.  Jaoksok. 

(US  Man.  60.) 
CMlaiteral  eeeuriiiee  —  Bquiiiee  ai  between  eiaimanie. 

A.  was  the  owner,  bj  assigDment  dnlj  recorded,  of  a  mortgage  and  note 
iiidoiaed  in  blank,  running  together,  and  {Mijable  in  five  years,  the  assign- 
ment being  on  ita  faee  collateral  to  another  note ;  he  assigned  the  mortgage, 
and  indorsed  that  note,  for  value,  to  B,  bj  an  assignment  in  like  words 
duly  recorded,  retaining  the  mortgage  note ;  afterward  he  transferred  the 
mortgage  note  and  fraadnlentlj  assigned  the  mortgage  npon  a  separate  paper, 
to  C  for  value .  Held,  that  C  was  not  a  bona  fide  holder,  and  that  B  ac- 
quired title  to  tbe  mortgage  debt. 

BILL  in  equity  by  Elizabeth  F.  Strong,  against  Abraham  Jack- 
son, his  assignees  in  bankruptcy,  Edwin  E.  Eingsley,  the  Tre- 
mont  National  Bank,  the  First  National  Bank  of  Boston,  and  John 
McQuaid,  to  redeem  a  mortgage.  The  facts  being  undisputed,  and 
the  parties  haying  agreed  that  a  decree  might  be  entered  without 
regard  to  the  form  of  the  pleadings,  the  trial  judge  reserved  the 
case  for  the  full  court. 

The  facts  are  stated  in  the  opinion. 

/,  Fox^  for  plaintiff. 

R.  M.  Morsey  Jr.y  and  F.  F.   BalcAy  for  the  Tremont  National 
Bank. 

W.  0.  Russell  and  O.  Puinamy  Jr.,  for  the  First  National  Bank. 
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Strong  V.  JacksoD. 

Lord,  J.  We  have  again  to  decide  which  of  several  persons  who 
have  done  no  wrong  shall  suffer  by  reason  of  the  fraud  of  Abra- 
ham Jackson.  The  plaintiff,  on  April  28,  1874,  was  the  owner  of 
a  note  made  to  her  by  John  McQuaid  for  the  sum  of  (3,500,  which 
note  was  secured  by  a  first  mortgage  upon  certain  land  in  Boston.  On 
June  30, 1874,  her  son-in-law,  Edwin  E.  Eingsley,  desired  to  borrow 
of  Abraham  Jackson  the  sum  of  $3,200,  which  Jackson  agreed  to 
lend  upon  receiving  an  assignment  of  said  mortgage  as  collat.eral 
•ecurity  therefor.  The  plaintiff,  to  accommodate  her  son-in-law, 
assented  to  this,  and  executed  an  assignment  of  said  note  and 
mortgage  to  Jackson  on  that  day.  The  assignment  in  terms  ex- 
pressed "  the  same  being  collateral  to  Edwin  E.  Eingsley's  note  for 
td,200,  dated  June  30,  1874."  The  mortgage  note  was  indorsed  by 
the  plaintiff  in  blank. 

On  January  7,  1875,  Jackson  assigned  the  mortgage  to  the  Tre- 
mont  National  Bank  as  security  for  a  previous  debt  of  his  to  the 
bank,  indorsing  the  Eingsley  note  in  blank  and  passing  that  and 
the  assignment  of  the  McQuaid  mortgage  to  the  bank,  but  retained 
in  his  own  possession  the  McQuaid  note.  The  assignments  to 
Jackson  and  from  Jackson  to  tlie  Tremont  Bank  were  recorded, 
and  the  latter  contained  the  same  language  as  the  former,  *•  the 
same  collateral  to  Edwin  E.  Kingsley's  note  for  $3,200,  dated  June 
30,  1874." 

On  January  25,  1875,  Jackson  passed  the  McQuaid  note  with  his 
blank  indorsement  to  the  First  National  Bank,  as  collateral  security 
for  a  loan  then  made  by  said  bank  to  him.  He  also,  upon  a  sepa- 
rate paper,  assigned  the  McQuaid  mortgage  to  said  bank,  in  which 
no  reference  was  made  to  the  Kingsley  note. 

In  this  condition  of  things,  the  First  National  Bank  contends 
that  it  has  the  right  to  hold  and  collect  the  McQnuid  note  to  its 
own  use,  and  to  have  a  decree  that  the  Tremont  National  Bank 
hold  the  mortgage  in  trust  for  the  benefit  of  said  First  National 
Bank.  The  Tremont  National  Bank  asks  for  a  decree  that  the 
First  National  Bank  shall  hold  the  McQuaid  note  in  trust  for  it  as 
collateral  security  for  the  Kingsley  note,  and  to  convey  the  same 
to  it,  so  that  it  may  be  surrendered  to  the  plaintiff  upon  the  pay- 
ment of  the  Kingsley  note.  The  plaintiff  desires  a  re-assignment 
to  herself  of  the  mortgage  and  note,  upon  the  payment  of  the 
Kingsley  note,  for  which  she  pledged  it. 

The  assignment  by  Jackson  to  the  Tremont  National  Bank  of 
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iba  McQuaid  mortgage,  by  which  ia  terms  he  sold  and  transferred 
"  the  mortgage  deed,  the  real  estate  thereby  conveyed,  the  promis- 
sory note,  debt  and  claim  thereby  secured,  and  the  covenants  ia 
said  mortgage  contained,"  made  the  McQuaid  note,  as  between  him- 
self and  the  bank,  the  property  of  the  Tremont  National  Bank. 
It  became  the  property  of  said  bank,  not  only  as  against  Jackson, 
bat  as  against  all  the  world  except  a  bona  fide  purchaser  for  value 
and  without  nodce.    The  First  National  Bank  claims  to  be  such 
bolder,  and  unless  it  is,  it  has  no  claim  upon  the  note.    Is  that 
bank  sacb  a  holder  ?    This  involves  perhaps  as  much  an  inference 
of  fact  as  a  principle  of  law,  or  rather  a  mixed  question  of  law 
and  fact ;  but  whether  an  inference  of  fact  or  a  question  of  law, 
upon  the  reservation  in  equity  by  a  single  justice,  the  full  court 
must  decide  it.     Parks  v.  BisJiop,  120  Mass.  340.    The  claim  of  the 
First  National  Bank  is  that  the  note  is  a  negotiable  promissory 
note,  not  matured,  and  that  there  was  nothing  to  indicate  that  it 
was  not  what  it  seemed  to  be,  and  nothing  to  show  that  Jackson 
was  not  the  owner  of  it  and  authorized  to  deal  with  it ;  and  that, 
although  it  purported  to  be  secured  by  mortgage,  yet,  as  held  in 
Morris  y.  Bacon,  atUe,  17,  the  mortgage  is  but  an  incident  to  the 
debt,  and  whether  the  mortgage  is  or  is  not  available  is  a  risk 
which  the  assignee  of  the  debt  is  content  to  take. 

In  the  cases  in  which  the  question  has  been  whether  a  party  to  a 
tranaactiop  is  affected  with  notice  of  other  equities,  it  is  often  stated 
that  a  particular  fact  is  or  is  not  sufficient  to  charge  a  party  with 
notice.  For  example,  the  cases  are  very  numerous  in  which  it  is 
said  that  the  open  and  exclusive  possession  of  real  estate  is  notice 
to  a  subsequent  purchaser  of  the  equities  of  the  person  thus  in 
open  possession  ;  the  cases  are  perhaps  equally  numerous  in  which 
it  is  said  that  such  possession  is  not  notice.  And  so  of  a  variety  of 
other  independent  facts.  These  cases  are  perhaps  as  fully  cited  in 
Sagden  on  Vendors  (8th  Am.  ed.),  7*^5-765,  and  notes,  as  in  any 
single  collection  of  them.  Upon  the  examination  of  those  cases, 
it  will  be  found  that  it  is  very  rarely  decided  that  any  one  fact  is 
or  is  not  conclusive  evidence  of  notice.  Indeed,  in  the  nature  of 
things,  it  can  scarcely  happen  that  the  question  is  to  be  decided 
upon  an  isolated  fact.  It  may  be  that  in  a  particular  case  some 
single  fact  in  and  of  itself  is  sufScient,  but  generally  it  is  not  sa 
The  question  is  ordinarily  a  broader  one ;  it  is  this  :  Do  all  the 
facts,  taken  in  connection  with  the  subject-matter,  with  the  situa- 
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tion  Hnd  i*elation  of  the  parties,  their  means  of  knowledge^  the 
•circamstances  which  shoald  lead  to  inqairy,  together  show  such  a 
state  of  facts  that  it  would  be  inequitable  for  subsequently  acquired 
rights  to  supplant  righta  previously  acquired?  In  this  view,  a  fact, 
which,  under  some  circumstances  and  some  situations  and  relations 
of  the  parties,  would  be  insignificant,  in  other  relations  of  the  par- 
ties and  under  other  circumstances  would  be  decisive ;  and  thus 
many  apparently  conflicting  decisions  will  be  found  to  be  harmo- 
nious. The  question  is,  not  does  any  one  fact,  but  does  the  whole 
case,  disclose  such  a  state  of  circumstances  as  that  it  is  inequitable 
for  a  person  having  subsequent  rights  to  enforce  such  rights  against 
an  elder  title  defective  only  by  reason  of  some  legal  rule.  If  it 
does,  the  elder  title  should  prevail. 

It  is  quite  clear  that  a  note  payable  five  years  after  date,  with  a 
memorandum  upon  it  that  it  is  secured  by  mortgage  upon  real 
estate,  is  not  what  by  men  of  business  is  usually  denominated  com- 
mercial or  business  paper ;  and  we  think  there  is  a  material  dis- 
tinction between  securities  of  this  kind  and  strictly  mercantile 
paper ;  and  that  such  paper  as  this  may  bo  subject  to  equities, 
when  strictly  mercantile  paper  would  not  be  ;  not  that  the  rule  of 
law  is  different,  but  what  would  attract  no  attention  in  relation  to 
purely  business  paper  should  attract  the  attention  in  paper  of  this 
description.  According  to  the  practice  which  originally  prevailed 
in  relation  to  mortgages  of  real  estate  in  this  Commonwealth,  the 
assignee  of  a  mortgage  debt  would  always  take  subject  to  all 
equities ;  because  the  evidence  of  the  mortgage  debt  was  then  a 
bond.  In  Cra'ne  v.  March^  4  Pick.  131,  Parkeb,  G.  J.,  says :  ''In 
the  form  usually  practiced  in  regard  to  mortgages,  until  lately, 
these  difficulties  could  not  occur,  for  the  collateral  personal  security 
was  a  bond,  which  not  being  assignable  at  law,  the  action  upon  it 
would  be  always  in  the  name  of  the  obligee,  and  the  assignee  in 
equity  could  avail  himself  of  no  means  of  enforcing  payment  from 
which  the  obligee  would  be  restricted. '^  The  Chief  Justice  pro- 
ceeds to  add  advice,  which,  it  is  to  be  regretted,  has  not  been  fol- 
lowed by  dbnveyancers:  ^^  Mortgagors  may  protect  themselves  from 
having  their  time  of  redemption  reduced,  by  giving  bonds,  or  notes 
not  negotiable.''  It  had  been  decided  in  Atkins  v.  Sawyer,  1  Pick. 
351,  that  the  mortgagee  could  not  sell  on  execution  the  equity  of 
redemption  upon  a  judgment  recovered  upon  the  mortgage  note, 
for  the  reason  that  the  equity  of  redemption  would  thereby  be 
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reduced  from  three  years  Uy  one.    But  in   Crane  v.  March,  ifc  was 
held  that  the  assignee  of  one  of  several  mortgage  notes  might  seize 
and  sell  the  equity  of  redemption  upon  execution,  although  the 
effect   of    snch  seizure  and  sale  would  be  to  reduce  the  time  of 
redemption.     In  that  case,  and  the  cases  which  have  since  arisen, 
the  difficulties  have  been  caused  by  the  fact  that,  as  in  this  case, 
the  note  and  the  mortgage  have  been  in  different  hands  and  under 
various  circumstances  ;  and  there  was  nothing  in  the  several  cases 
to  show  that  the  holder  of  the  note  necessarily  had  knowledge  of 
the  mortgage,  and,  as  is  said  in  Crane  v.  Marchy  the  record  ^^  would 
inform  him  only  that  a  note  of  like  tenor  and  date  was  so  secured. '' 
As  between  the  original  parties,  the  note  and  mortgage  are  but 
one  transaction,  and  but  one  security.     When,  however,  as  in  ^hia 
ease,  the  note  purports  upon  its  face  to  be  a  mortgage  note,  we 
think  note  and  mortgt^e  are  to  be  construed  together  in  determin- 
ing the  rights  of  the  holder  of  the  note. 

The  reference  upon  the  note  to  the  mortgage,  under  the  circum- 
stances, is  of  much  significance  ;  the  mortgage  describes  the  note  ; 
the  note  refers  to  the  mortgage  ;  and,  in  the  condition  of  things 
at  the  time  the  First  National  Bank  took  the  security,  we  think 
that  the  taker  of  either  must  take  according  to  the  true  title  of 
him  who  transfers  it,  as  such  title  is  apparent  upon  proper  exam- 
ination of  it.  It  is  to  be  observed,  as  a  fact  of  considerable  im- 
portance, that  Jackson  was  not  and  did  not  claim  to  be  the 
original  mortgagee,  but  claimed  to  hold  the  note  and  mortgage  by 
assignment  His  title  was  on  record.  If  the  First  National  Bank 
had  examined  the  record  to  see  if  Jackson  had  a  title,  or  if  it  had 
called  upon  him  to  exhibit  his  title,  it  would  have  been  apparent 
at  onoe  that  he  was  committing  a  fraud.  The  assignment  to  him 
would  have  shown  that  he  held  the  note  for  a  purpose  inconsistent 
with  his  proposed  sale  or  transfer  of  it ;  while  the  record  would 
have  developed  not  only  that  fact,  but  the  further  fact  that  he  had 
already  disposed  of  the  title  which  he  originally  acquired.  Under 
this  state  of  facts,  we  cannot  hold  that  the  First  National  Bank 
took  the  note  in  the  ordinary  course  of  business  without  notice. 
That  bank  not  only  took  the  note  having  then  more  than  four 
years  to  run  before  maturity,  but  took  also  an  assignment  of  the 
mortgage ;  and  now,  in  its  answer,  claims  a  title  to  the  said  mort- 
gage, and  prays  for  a  decree  that  the  Tremont  National  Bank  shall 
hold  the  same  iu  trust  for  it.    These  facts  alone  are  quite  suggest* 
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ive  that  the  First  National  Bank  did  not  take  the  note  sh  mcrcan* 
tile  paper  in  the  ordinary  course  of  business,  but  took  or  attempted 
to  take  note  and  mortgage  as  the  evidence  of  the  same  debt  with 
substantial  reliance  upon  the  mortgaged  land.  But  it  is  impos- 
sible  for  this  bank  to  trace  its  title,  either  as  it  actually  exists,  or 
as  it  appears  of  record,  without  the  fraud  of  Jackson  being  man- 
ifest. Suppose  it  should  come  into  court  to  enforce  ifs  right 
under  the  mortgage  ;  its  own  case  must  show  that  the  title  which 
Jackson  had  was  conveyed  to  it  in  fraud  of  the  rights  of  the  plain- 
tiff, while  the  record  would  show  that  it  was  thus  conveyed  not 
only  in  fraud  of  the  rights  of  the  plaintiff,  but  also  in  fraud  of  the 
rights  of  the  Tremont  Bank  to  whom  Jackson  had  already  con- 
veyed his  true  title. 

The  question  whether  the  transaction  with  the  First  National 
Bank  was  void  upon  the  ground  that  it  was  an  attempt  to  evade 
the  law  of  the  United  States,  which  does  not  allow  a  loan  to  be 
made  by  a  bank  upon  mortgage  of  real  estate,  is  a  question  not 
free  from  embarrassment  and  difficulty,  and  one  which,  in  the  view 
we  have  taken  of  the  case,  need  not  be  now  decided.  The  result 
of  our  conclusion  is  that  the  First  National  Bank  shall  deliver  the 
McQuaid  note  to  the  Tremont  National  Bank,  and  that  the  plain- 
tiff be  allowed  to  redeem  from  the  Tremont  National  Bank  the 
McQuaid  note  and  mortgage,  upon  payment  to  the  Tremont  Bank 
of  the  Kingsley  note* 

Decree  accordingly^ 


Welch  v.  Goodwiit. 

(]»Maai.7U 
Beeovery  of  money  paid  an  forged  note. 

One  who  acts  u  agent  of  an  andifldosed  principal  niay  be  treated  aa  prinefpel 
by  the  party  with  whom  he  deals. 

If  one  pays  a  forg^ed  note,  sapposiog  the  signatare  to  be  liis  own,  he  may 
maintain  an  action  to  recover  the  money  fto  paid,  provided  he  proceeds 
promptly  on  discovering  the  forgery,  although  the  defendant  at  the  time  of 
anch  payment  had  surrendered  to  him  a  mortgage  wliicli  lie  in  good  faitb 
had  received  as  collateral  security  for  the  note,  but  which  bad  been  executed 
«8  security  for  another  note,  of  which  the  forged  note  was  a  copy. 
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k  CTION    for  money  had  and  received.     In  March,  1873,  the 
i\    plaintiff  borrowed  of  Abraham  Jackson  $2,000,  and  gave  him 
his  note  therefor,  payable  in  three  years,  with  a  real  mortgage  as 
collateral  security,  duly  recorded.     Jackson  tamed  ont  a  forged 
copy  of  this  note,  and  the  mortgage,  to  the  Eliot  National  Bank, 
of  which  defendant  was  president,  as  secarity  for  a  precedent  debt^ 
about  February,  1875,  the  mortgage  being  assigned  by  a  separate 
p:iper,  and  to  the  defendant  '^as  trustee,"  and  duly  recorded.    On 
the  18th  March,  1873,  Jackson  assigned  the  plaintiff's  mortgage  to 
the  Franklin  Insurance  Company,  by  a  separate  instrnmeut,  which 
was  recorded  April  23, 1875,  and  also  the  genuine  note  in  question. 
On  July  8,  1875,  the  plaintiff,  supposing  the  note  which  defendant 
held  to  be  his  genuine  note,  paid  defendant  the  amount  of  his 
mortgage  note,  and  the  forged  note  was  surrendered  to  him,  and 
tlie  defendant  thereupon  released  to  him  the  mortgage.      Tlie 
plaintiff,  on  July  26, 1875,  discovered  that  the  Franklin  Insurance 
Company  held  his  genuine  note,  and  two  days  after  demanded 
rc])aymont  from  the  defendant     There  was  evidence  on  the  ques- 
tion whether  the  plaintiff  knew  that  the  transfer  by  Jackson  to 
the  defendant  was  for  the  bank ;  that  the  transaction  on  the  part 
of  the  bank  and  defendant  was  in  good  faith,  and  that  the  note  so 
paid  to  defendant  was  forged.     The  defendant  contended  that  tlie 
action  should  be  against  the  bank,  if  any  could  be  maintained  ; 
that  the  defendant  was  not  liable  in  any  event ;  and  that  the  bank 
was  damaged  by  the  release  of  the  mortgage.     The  question  of 
forgery,  and  when  the  plaintiff  discovered  the  forgery,  and  whether 
the  plaintiff  knew  that  the  transaction  was  for  the  bank,  were  sub- 
mitted to  the  jury,  and  the  plaintiff  had  a  verdict     The  trial 
judge  reported  the  case  to  this  court. 

&  A.  Bishop  (6  F.  Goodwin,  for  defendant. 

R.  M.  Morse,  Jr,  di  C.  P.  Oreenough,  for  plaintiff. 


Lord,  J.  This  case  differs  from  that  of  Carpenter  v.  NortKborougk 
National  Bank,  123  Mass.  6G,  in  two  particulars  only.  The  payment 
was  received  by  the  defendant  in  this  case  as  the  agent  of  another 
party.  The  instructions  of  the  presiding  judge  on  that  subject 
were  correct  One  who  acts  as  the  agent  of  an  undisclosed  prin- 
cipal may  be  treated  as  principal  by  the  party  with  whom  he  deals. 

The  other  rarticular  in  which  the  case  differs  from  that  of  Cav- 
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penter  v.  NorthborougJi  National  Bank,  is  that  the  forgery,  by  means 
of  which  Jackson  accomplished  the  fraud,  was  that  of  the  name 
of  the  plaintiff  himself;  and  the  only  question  is,  whether  that 
fact  of  itself  is  an  absolute  bar  to  the  right  of  the  plaintiff  to 
recover.  We  do  not  understand  that  any  other  question  than  this 
was  presented  to  the  mind  of  the  judge  who  presided  at  the  trial. 
If  any  other  questions  were  presented,  it  is  to  be  presumed  that 
proper  instructions  were  given  in  reference  thereto,  and  that  the 
jury  were  required  to  make  the  proper  distinction  and  discrimina- 
tion between  the  payment  upon  a  note,  the  forged  signature  to 
which  was  that  of  the  payer,  and  not  that  of  another  party  to  the 
contract. 

It  may  well  be  held  that  a  banking  corporation,  which  iasnes 
notes  as  currency,  upon  such  plates  and  with  such  securities  as  it 
deems  sufficient,  may  be,  from  reasons  of  public  policy,  estopped 
to  deny  the  genuineness  of  notes  which  it  has  redeemed  as  its  own, 
while  such  considerations  would  have  no  bearing  upon  the  question 
whether  an  individual  should  be  permitted  to  show  that  a  signature 
which  he  had  treated  as  his  own  was,  in  fact,  a  forgery.  Nor  is  it 
necessary  in  this  case  to  go  so  far  as  to  say,  as  was  held  by  a 
majority  of  the  court  in  National  Bank  of  North  America  v.  Bangs, 
106  Mass.  441 ;  8.  c,  8  Am.  Bep.  349,  that  a  bank  may  recover 
money  paid  upon  the  forged  check  of  one  of  its  depositors.  In 
both  those  classes  of  cases,  entirely  different  considerations  may 
properly  enter. 

The  question  which  we  are  called  upon  to  decide  is,  whether, 
nnder  any  circumstances,  a  party  may  recover  back  money  paid 
upon  a  security  bearing  a  forged  signature  of  himself,  supposing 
it,  at  the  time  of  payment,  to  be  his  own  genuine  signature.  We 
can  have  no  doubt  that  he  may.  This  is  entirely  clear  in  case  he 
was  induced  to  make  the  payment  by  fraud  or  misrepresentation. 
Nor  is  it  necess9**y  that  fraud  or  misrepresentation  should  exist 
An  innocent  mistake,  whether  arising  from  natural  or  temporary 
infirmity  or  otherwise,  made  without  fault  upon  his  part,  entitles 
him  to  the  same  relief.  How  far  this  right  would  be  affected  by 
neglect  upon  his  part  to  give  prompt  notice  of  the  mistake,  or  by 
any  change  affecting  the  situation  or  rights  of  the  person  to  whom 
the  payment  is  made,  we  are  not  called  upon  to  consider.  Hero 
notice  was  given  immediately  upon  discovering  the  forgery.  What- 
ever securities  were  given  up  by  the  defendant,  in  consideration  of 
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the  receipt  at  the  forged  note,  had  been  given  up  before  the  pay- 
ment was  made.  The  discharge  of  the  mortgage  by  (}oodwin  was 
the  release  of  no  substantial  right  If  Goodwin  received  any  title 
to  the  mortgage  or  mortgaged  premises  by  reason  of  the  assign- 
ment to  bim,  he  received  it  in  trust  for  another,  and  in  no  event 
for  his  own  benefit  His  discharge  of  it  was,  therefore,  no  injary 
in  law  to  him.  By  the  facts,  as  they  appear  in  the  report,  his  dis- 
chai^  of  the  mortgage  effected  nothing  except  what  by  law  or  in 
equity  he  would  be  compelled  to  do.  There  is  no  reason,  therefore, 
why  the  phuntifl  should  not  recover ;  and  there  must  be 

Judgment  an  the  verdict. 


ToBST  V.  Wood. 

cm  ICaaa.  88.) 

Iitfaney  —  Ratijkation, 


An  infuit  was  a  member  of  a  firm  which  was  diBsolved  seven  weeks  after  he 
came  of  age,  his  pannen  agreeing  with  him  to  aasnme  and  pay  all  the  debts 
of  the  film.  Among  those  debts  were  certain  cheeks  made  bj  the  firm  for 
goods  before  he  came  of  age,  protested  for  non-pajment,  but  which  until 
after  the  dissolution, he  supposed  tiad  been  paid.  At  the  time  of  the  disso- 
lation  some  of  the  goods  for  which  the  checks  had  been  given  remained  uq- 
aold,  but  he  did  not  know  it.  He  had  drawn  money  from  the  firm,  after  he 
came  of  age,  for  his  personal  use.  Held,  that  these  facts  did  not  constitute 
a  ratification  of  his  promise  to  pay  the  checks.    {See  noie^  p,  80.) 

A  GTION  upon  contract.     The  opinion  states  the  case. 

T,  Weston^  Jr.^  for  plaintiff. 
J.  fbx,  for  defendant  Humes. 

MoBTON,  J.  This  is  an  action  of  contract  upon  two  checks, 
dated  respectively  December  2, 1872,  and  January  3,  1873,  signed 
by  Seth  Wood  ft  Co.,  and  duly  presented  for  payment,  and  pro- 
tested for  non-payment. 

The  defendant  Humes,  the  only  one  of  the  signers  who  defends 
the  action,  was  a  member  of  the  firm  of  Seth  Wood  ft  Co.,  and, 
when  the  checks  were  drawn,  was  an  infant.   His  promise  to  pay  the 
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checks^  therefore,  was  a  voidable  contract,  and  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  Humes,  after  he  became  of  age, 
affirmed  and  ratified  the  contract.  2  Greenl.  Ev.,  §  f367,  and  cases 
cited;  Reed  v.  BaMielder,!  Mete.  559.  Such  ratification  may  be  shown 
either  by  proof  of  an  express  promise  to  pay  the  debt,  made  by  the 
infant  after  ho  became  of  age  (which  is  not  claimed  in  this  case), 
or  by  proof  of  such  acts  of  the  infant,  after  he  became  of  age,  as 
fairly  and  justly  lead  to  the  inference  that  he  intended  to  ratify 
the  contract  and  pay  the  debt.  Baody  v.  McKenney^  23  Me. 
517  ;  Proctor  v.  SearSy  4  Allen,  95  ;  Tliompson  v.  Lay,  4  Pick.  48  ; 
Peirce  v.  Tobey,  5  Mete.  168  ;  Dublin  <£  Wicklow  Railway  y.  Blacky 
8  Exch.  181 ;  s.  c,  16  Eng.  L.  &  Eq.  558,  and  note. 

The  plaintiff  contends  that  the  facts  in  this  case  justify  the 
finding  that  the  defendant  Humes  intended  to  and  did  ratify  his 
promise  to  pay  these  checks.  These  facts  are,  that  a  portion  of  the 
goods  which  formed  the  consideration  of  the  checks  remained 
unsold  up  to  the  time  of  the  dissolution  of  the  firm,  which  was 
scYcn  weeks  after  Humes  became  of  age  ;  that  during  said  seven 
weeks  he  drew  money  for  his  personal  use,  from  time  to  time,  from 
the  firm  ;  and  that,  at  the  dissolution,  his  partners,  the  other 
defendants,  agreed  with  him  that  they  would  assume  and  pay  all 
the  debts  of  the  firm.  It  is  also  agreed  that,  at  the  time  Humes 
became  of  age,  and  until  after  the  dissolution,  he  supposed  that 
these  checks  were  paid. 

It  has  often  been  held  that,  if  an  infant  purchases  property^ 
and,  after  he  becomes  of  age,  retains  specifically  the  property,  and 
uses  or  disposes  of  it,  it  may  be  an  affirmance  of  the  contract  by 
which  he  acquired  it,  and  deprive  him  of  the  right  to  avoid. 
Chandler  v.  Simmons,  97  Mass.  508,  and  cases  cit«d.  This  is  upon 
the  ground  that  he  can  honestly  retain  the  goods  only  upon  the 
assumption  that  the  contract  by  which  he  acquired  them  was  valid, 
and  therefore  his  retention  and  use  of  them,  if  unexplained,  justly 
leads  to  the  inference  of  a  promise  or  undertaking  to  pay  for  them, 
after  his  incapacity  to  make  contracts  is  removed.  Todd  v.  Clapp,^ 
118  Mass.  495. 

But  this  rule  cannot  apply  in  the  present  case,  because  it  is  not 
shown  that  Humes  knew  that  any  of  the  goods,  which  were  the 
consideration  of  the  checks,  remained  undisposed  of  at  the  time 
he  became  of  age,  and  it  is  shown  that  he  supposed  that  the  checks 
had  been  paid.    Under  these  circumstances,  there  is  no  foundation 
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for  an  inference  of  a  promise  by  him  to  pay  the  checks.     Smith  v. 
Kdleyy  13  Mete.  309. 

The  facts  that  Humes  remained  in  the  firm  for  seven  weeks  after 
he  liecame  of  age,  drawing  money  from  time  to  time  for  his  per- 
sonal use,  and  that  when  he  retired  he  took  an  agreement  from  his 
partners  that  they  would  pay  all  the  debts  of  the  firm,  are  relied 
upon  by  the  plaintiff  as  showing  an  affirmance  of  the  checks.  Bat 
we  are  of  opinion  that  these  facts  do  not  afford  sufficient  proof  of 
such  affirmance.  In  this  connection,  it  mast  be  borne  in  mind 
that  Humes  supposed  these  checks  to  have  been  paid.  In  the 
absence  of  an  express  promise  to  pay,  an  affirmance  can  only  be 
shown  by  nnequivocal  acts  of  the  defendant,  after  he  became  capa- 
ble of  contracting^  which  show  his  intention  to  pay  the  debt.  How 
far  these  acts  of  Humes  might  tend  to  show  an  intention  on  his 
part  to  ratify  such  debts  of  the  firm  as  were  within  his  knowledge, 
need  not  be  considered.  It  wonld  be  forced  and  unreasonable  to 
infer  from  them  an  intention  and  promise  to  pay  a  debt  which  he 
supposed  had  already  been  paid.  Crabtree  v.  May,  I  B.  Monr.  289  ; 
Minaeh  y.  Shortridge,  21  Mich.  304  ;  Dana  v.  Stearns^  3  Gush.  372. 
It  is  argued  that  the  taking  an  agreement  of  indemnity  from 
his  partners  implies  that  he  was  liable  for  the  debts  of  the  firm, 
and  is  therefore  evidence  of  a  promise  to  ratify  and  pay  such  debts. 
This  is  not  necessarily  so.  The  contract  of  indemnity  may  have 
been  necessary  for  his  protection  against  debts  of  the  firm  con- 
tracted after  he  became  of  age.  But  if  this  act  is  to  be  regarded 
as  evidence  that  he  supposed  himself  liable  for  all  the  debts  of  the 
firm,  it  is  not,  of  itself,  sufficient  proof  of  a  ratification.  The  act 
relied  on  as  a  ratification  of  a  promise  made  during  infancy  must 
amount  to,  or  be  sufficient  evidence  of,  a  promise  or  undertaking 
to  pay  the  debt.     Smith  v.  KelUyy  13  Mete.  309. 

Perhaps  if  an  infant  member  of  a  firm  should,  after  he  became 
of  age,  buy  out  his  partners,  take  the  property  of  the  firm,  and 
agree  to  pay  all  the  debts  of  the  firm,  this  might  amount  to  a  rati- 
fication of  his  promise  to  pay  all  the  firm  debts,  whether  known  or 
unknown  to  him.  It  would  be  a  clear  expression  of  his  intention 
and  undertaking,  after  he  became  comi)etent  to  bind  himself,  to 
affirm  and  pay  such  debts.  But  taking  from  his  partners  a  promise 
that  they  will  pay  the  debts  does  not  imply  an  intention  on  his  part 
to  nsF  tbem.  It  implies  that  he  desires  and  expects  that  they  will 
Mj  the  debtSy  and  is  as  consistent  with  an  intention  on  his  part  to 
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avail  himself  of  the  defense  of  infancy,  as  of  the  intention  to 
waive  that  privilege.  Upon  the  whole  case,  we  are  of  opinion  that 
the  facts  do  not  justify  a  finding  that  the  defendant  Humes,  after 
he  became  of  age,  ratified  or  promised  to  pay  the  checks  in  suit 

Judgment  for  defendant  Humes. 

Note  bt  the  RBPORTKB.—  Ttae  difBoult  question  of  ratiQoatioii  b/an  iufant 
has  been  settled,  in  England,  hy  the  passage  of  what  is  knowa  as  Ijord  Tsir- 
TERDBK*8  act,  which  provides  that  *'  no  action  shall  be  maintain*»d  wherebj  U> 
charge  auj  person  u()ou  any  pniniise  made  after  full  age  tn  pa/  an/  debt  oon- 
traoted  during  infancy,  or,  upon  any  ratification  after  full  age  of  an/  piomiae 
or  simple  contract  made  during  infancy,  unless  such  promise  or  ratifioatioik 
shall  be  made  by  some  writing,  signed  by  the  party  to  be  charged  thereby." 
But.  9  Geo.  IV,  c.  14,  ^  5,  A.  D.  1S28,  A  similar  statute  prevails  in  ICaine 
(ISiK,  ch.  166);  and  in  Kentucky  (R.  S.,  oh.  22,  i  1).  A  good  deal  of  difficult/ 
still  prevails  in  this  country  upon  this  question.  For  instance:  it  is  said  in 
P^ioctor  V.  Seam,  4  AUen,  05,  **  It  has  long  been  settled  that  a  direct  promise, 
when  of  age,  is  necessary  to  establish  a  direct  contract  made  during  minority^ 
and  that  a  mere  acknowledgment  wiU  not  have  that  effect.*'  While  in  H^aty 
V.  Root,  33  N*.  Y.  54S,  it  is  said,  **  The  course  of  decision  in  this  State  author- 
izes  us  to  assume  that  the  narrow  and  stringent  rule,  formerly  enunciated,  that 
to  establish  the  contract,  when  made  in  infancy,  there  must  be  a  precise  and 
positive  promise  to  pay  the  particular  debt,  after  attaining  majority,  is  not 
sustained  by  the  more  modern  decisions.**  And  in  the  latter  case  it  was  held 
that  a  new  explicit  promise  was  not  necessary,  but  that  a  ratification  or  confirm 
mation  was  sufficient.  So,  in  Baker  v.  Ketmett^  54  Mo.  S2.  it  was  held  that 
'*  there  need  not  be  an  express  and  formal  promise,  but  there  must  be  a  direct 
and  express  confirmation,  and  a  substantial  promise  to  pay  the  debt  or  fulUll 
the  contract." 

What  amounts  to  a  ratification  has  been  much  mooted. 

A  direct  promise  to  pay  would  seem  tf>  constitute  a  perfect  ratification,  but 
there  is  much  hair-splitting  as  to  what  constitutes  a  direct  promise.  There  are 
authorities  which  hold  that  where  one  says  he  owes  the  debt,  but  has  not  the 
means  to  pay  it,  but  will  pay  it  as  soon  a^i  he  can,  or  words  to  this  eflTect,  this  is 
a  mere  acknowledgment,  not  amounting  to  a  direct  or  new  promise.  Proctor 
V.  Sears,  4  Allen,  05;  Ford  v.  Phillipa,  1  Pick.  202;  Thompaon  v.  Lay,  4  id.  48; 
OooditeU  V.  Mye^'8,  3  Wend.  479;  Hole  v.  OerrisK  8  N.  H.  874;  Wil4sox  v.  Booth, 
12  Conn.  550;  Cluindler  v.  Olover,  32  Penn.  509;  Conklin  v.  Ogborn,  7  Ind.  563; 
Martin  v.  Byrom,  Dudley  (Ga.),  203;  Batik  of  Silver  Creek  v.  Brwening,  16  Abb. 
(N.  Y.)  Pr.  272;  Dwifap  v.  Ho/es,  2  Jones*  (N.  ( '.)  L.  381. 

Without  any  express  promise,  the  general  doctrine  seems  to  be,  that  affirma- 
tive acts  of  ownership  and  enjoyment  of  the  property,  with  knowledge  «)f  all 
the  circumstances,  or  recognition  of  the  binding  force  of  the  contract,  without 
any  act  or  declaration  of  disaffirmance,  are  sufficient;  as  retaining  possession, 
using,  seUing,  mortgaging,  or  converting  the  property  to  the  infant*sowii  use. 
LaicsoH  V.  Lovejoy,  8  Me.  405;  Boydenv,  Boj/den,  9  Mete.  510;  C}%e^irt  v.  Barretts 
4  McCord,  241 ;  Boody  v.  McKeniiey,  28  Me.  517 ;  Ao65ins  v.  Eaton,  10  N.  H.  561 ; 
ChapiH  V.  Sfhofer,  40  N.  T.  407.  So  of  part  payment.  Little  v.  Duncan,  0  Rich. 
Law,  55;  SUOcea  v.  firoim,  4  Chand.  (Wis.)  39;  Henry  v.  Root,  38  N.T.  626.  So 
of  oontinuiug  to  work  for  a  month  after  majority,  on  a  oontraot  for  labor. 
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ForxyOh  ▼.  Ha»iinff8t27  Vt.  M6b  Slight  declarations  iiidioatiiiK  rBcoffnitlon  of 
the  contract  will  sofBoe  to  warrant  a  verdict.  HoU  v,  UnderMU,  9  N.  H.  4M; 
Baif  V.  Gttirfi,  1  Deiiio,  106;  Chethirt  v.  Barreil,  4  McCord,  241;  WhUney  r. 
£hUidt»  14  Maas.  457.  Bat  the  acts  must  be  affirmative;  mere  passive  oi  inde- 
cisive eondact  will  not  answer.  So  submitting  the  question  of  liability  to  arbi- 
tratioii,  or  retaiuins  consideration  monfj  {Benham  v.  Bitihop^  9 Conn. 830),  will 
not  effect  a  ratification.  But  the' retention  of  the  proceeds  of  a  sale  of  real 
estate  acquired  in  infancy,  made  after  majority,  is  not  an  affirmance.  Waith 
V.  PcMccra,  8  Am.  Rep.  654;  B.  c,  43  N.  Y.  28.  And  it  seems  that  passive  con- 
duct amountinK  to  an  estoppel  may  worlc  a  ratification;  as  where  the  infant, 
after  coming  of  age,  sees  a  pnichaser  of  his  real  estate  expending  considerable 
sums  In  permanent  improvements  on  it,  and  for  years  fails  to  assert  his  title 
{Whtaton  V.  £/isf,  5Yerg.  41:  WaUace  v.  Lewln,  4  Harrin;;.  75:  Highley  v.  Bar^ 
me,  49  Me.  103;  Thompson  v.  Striddaud,  62  Miss.  574;  Jane*  v.  Phtmiz  Bank^ 
4  Seld.  285) ;  or  knowingly  permits  another  to  purchase  from  such  purehaaer 
without  notifying  him  of  his  claim.  HioU  v.  £><mmoi&s,  2  Rich.  £q.  120;  AlBworth 
T.  CordiM^  81  Miss.  82;  BeUon  v.  Briggt,  4  Desaus.  485;  Crtsinger  v.  Welch,  IS 
Ohio,  168;  Emmowt  v.  aftirray,  16  N.  H.  885.  But  see  A'orrfo  v.  ITa/t  2  Rich. 
(8.  C.)  148. 

Mere  lapse  of  time,  disconnected  from  affirmative  acts,  will  not  amount  to  a 
ratification ;  but  even  a  brief  lapse  of  time,  iu.connectlon  with  affirmative  acts, 
will  strengthen  the  evidence  of  ratification.  CrtBithger  v.  Welch,  15  Ohio,  ISi 
So  of  a  conveyance  of  real  estate,  where  aoqnief>cenoe,  short  of  the  statutoq 
period  of  limitations,  will  not  effect  a  ratification.  Tttdcer  v.  Moreland,  10  Pet. 
38;  /  oody  v.  McKetmey^  23  Me.  S17 ;  Drake  v.  ikwnsay,  5  Ohio,  251 ;  JadcMon  v. 
BiirdUfkl4  Johns.  124;  UHntn^  v.  Grimee,  2 Grant,  198;  Wtug/ian  v.  Parr,2l^ 
Ark.  600;  Voarhie$  v.  Voorhie*,  24  Barb.  160;  ITore  v.  Brus^  1  McLean,  688; 
Moore  v.  Aberfwihy,  7  Blackf.  412;  Cole  v.  Pennoyer,  14  IlL  168;  Ore^h  v.  Oreet*, 
69N.T.668;  Hut^  v.  CoromleleC  Hy.  <ti>ocfc Co., 56 Mo. 202;  WaUaeer.  Latham,, 
Miaa.  281 ;  JfcMurray  v.  Jf cMuiray,  66  N.  T.  175. 

In  spite  of  a  few  cases  relating  to  partnership  and  stock  transactions  (Cktode 
V.  Harriaon,  5  B.  &  Aid.  147;  IhibUn  A  Wieklow  Ry.  Co.  v.  Black,  8  Exch. 
181),  we  think  that  the  absence  of  express  repudiation  will  not  alone  constitute 
a  ratlfleation.  Holmes  v.  Blogg,  8  Taunt.  80;  Richardoon  v.  Boright,  9  Vt.  868; 
KUtte  V.  Beehe,  6  Conn.  ^4;  UoU  v.  UnderhiU,  9  N.  H.  489. 

But  in  some  States  statutes  have  been  enacted  making  an  infant's  contract 
binding  unless  affirmatively  disafllrmed  after  migority.  Thus,  within  three 
years  (iCeVt  v.  Healey,  84  111.  104;  8.  a,  pos<);  within  a  reasonable  time  {Studcer 
V.  Yoder,  83  Iowa,  177) ;  after  majority.  Ostsold  v.  Broderick,  1  id.  880. 

It  has  been  held  that  it  is  not  essential  to  a  valid  ratification  that  the  party 
should  know  that  he  were  not  legally  liable.  Morse  v.  Wheeler,  4  Allen,  670. 
But  the  contrary  has  been  held.  Baker  v.  Kenneli,  54  Mo.  82;  Petty  v.  Roberts, 
7 Bush  (Ky.),  410 ;  Otcen  v.  Long,  112  Mass.  403 ;  Curtin  v.  PaUon,  11 S.  ft  R.  (Penn. ) 
805;  HinelyY.  Margarite,  8  Penn.  St.  428;  Chambers  v.  Wherry,  1  Bailey  (S.  C), 
28;  Norrls  v.  Vance,  3  Rich.  (8.  G.)  164.  The  latter  doctrine  seems  the  more  rea»- 
unable  and  the  better  supported. 

As  good  a  rule  as  can  be  constructed  on  this  subject  is  laid  down  by  Mr. 
8cHOUi.BR  {Dome^ir,  Relations,  p.  6Si),  as  follows :  '*  That  the  mere  acknowl- 
edgment that  a  certain  transaction  conittitutes  a  debt  is  sufficient  to  bind  him 
lateiy  an  Infant;  but  that  an  acknowledgment  to  the  extent  that  he  justly  owes 
that  debt,  with  equivocal  expressions  as  to  some  future  payment,  may  or  may 
fint  be  eousldered  snfilcient,  though  the  better  opinion  is  in  favor  of  their  snf- 
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floienoj ;  that  acts  or  omissiouis  on  hia  part,  wbioh  are  prejadiolal  to  the  adult 
party's  interests,  or  evinoe  his  own  intention  to  retain  the  advantages  of  aoou- 
tract,  made  during  infancy  may  be,  especially  when  reasonable  time  has 
elapsed,  construed  into  a  ratification  —  the  presumption  of  honorable  motives 
being  fair  and  reasonable  under  such  circumstances;  and  finally,  that  adlstlnot, 
unequivocal  promise,  verbal  or  written,  made  after  attaining  majority,  is  always 
eufflcient,  this  apparently  superseding  the  former  promise  altogether." 


Bigelow  v.  Gillott. 

(]»  Mass.  108.) 
Be9oe<Uion  of  part  of  will  hy  obliUration, 

Under  a  statute  which  provides  that  **  no  will  shall  be  rsToked,  aalesB  by  bam- 
ing,  tearing,  canceling,  or  obliterating  the  same,  witli  the  intentiouof  revok- 
ing it.  by  the  testator  himself  or  by  some  person  in  his  presence,  or  by  his 
direction,  or  by  some  other  will,  codicil,  or  writing,  signed,  attested,  and 
subscribed  in  the  manner  provided  for  making  a  will/'  held,  that  an  erasure 
by  a  testator  of  certain  clauses  in  his  will,  with  the  intention  of  reyoking 
only  those  clauses,  is  a  valid  revocation  of  those  clauses,  but  not  of  the 
whole  wiir;  and  the  property  therein  referred  to  passes  under  the  residuary 
clause,  in  the  absence  of  evidence  of  a  contrary  intention.    (See  noU^  p.  86.) 

APPEAL  from  the  decree  of  the  Probate  Court  of  Saffolk  connty 
admitting  to  probate  a  certain  instrument,  excepting  the  Axtik 
and  thirteenth  clauses,  as  the  last  will  and  testament  of  Thomaa 
f  jiyersidge,  deceased.  The  trial  judge  found  that  the  will  was  duly 
executed ;  that  after  execution  the  testator  drew  ink  lines  acroeg 
all  the  words  in  the  sixth  and  thirteenth  clauses,  with  the  intention 
of  rcToking  those  clauses,  and  no  more  of  the  will.  The  will  con- 
tained a  general  residuary  clause.  This  finding  on  the  facts,  and 
the  legal  effect  of  such  facts,  were  reserved  for  the  full  court. 

L.  S.  Dabney,  for  executors. 

ff.  A*  Johnsofiy  for  appellant. 

Morton,  J.  The  presiding  justice  who  heard  this  case  has 
found  as  facts,  that  the  testator  erased  the  sixth  and  thirteenth 
clauses  of  his  will  after  its  execution,  and  that  such  erasuies  were 
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made  with  the  intention  of  revoking  the  said  clauses,  but  with  no 
inteation  of  i-evoking  or  defeating  the  other  provisions  of  the  wilL 
These  findings  were  clearly  justified  by  the  evidence.  We  need  not 
cousider  the  evidence  in  detail,  as  the  appellants  do  not  contend 
that  the  findings  were  erroneous;  the  only  question  raised  by  them 
being  as  to  the  legal  effect  of  such  erasures. 

The  statute  provides  that  ^'  no  will  shall  be  revoked,  unless  by 
burning,  tearing,  canceling  or  obliterating  the  same,  with  the 
intention  of  revoking  it,  by  the  testator  himself,  or  by  some  per- 
son in  his  presence  and  by  his  direction;  or  by  some  other  will^ 
codicil  or  writing,  signed,  attested  and  subscribed,  in  the  manner 
provided  for  making  a  wilL"  Gen.  Stats,  ch.  82,  §  II.  This  pro- 
vision is  a  re-enactment  of  the  Bev.  Stats.,  ch.  62,  §  9,  with  merely 
unimportant  verbal  changes.  The  Bev.  Stats,  made  material  changes 
in  the  law  as  to  wills,  doing  away  with  the  distinctions  between 
wills  affecting  real,  and  wills  affecting  personal,  property^  and  put- 
ting all  upon  the  same  footing.  The  Stat,  of  1783,  eh.  24,  §  2, 
permitted  the  revocation  of  a  devise  of  land,  ^'or  any  clause 
thereof,''  in  the  manner  pointed  out  in  the  statute,  which  was  the 
same  manner  now  provided  for  the  revocation  of  a  will. 

We  see  nothing  to  indicate  that  the  legislature,  in  the  revision 
of  1836,  intended  to  change  the  law  in  this  respect  and  to  limit 
the  power  or  revocation  to  a  revocation  of  the  whole  wilL  The 
power  to  revoke  a  will  includes  the  power  to  revoke  any  part  of  it. 
If  we  were  to  hold  that  under  this  provision  a  testator  could  not 
revoke  a  part  of  a  will  by  canceling  or  obliterating  it,  we  should 
he  obliged  by  the  same  rule  of  construction  to  hold  that  he  could 
not  revoke  a  part  by  a  codicil,  which  would  be  against  the  uniform 
practice  in  this  Commonwealth,  sanctioned  by  numerous  decisions. 

We  are,  therefore,  of  opinion  that,  in  this  case,  the  cancellation 
by  the  testator  of  the  sixth  and  thirteenth  clauses  of  his  will,  by 
drawing  lines  through  them,  with  the  intention  of  revoking  them, 
was  a  legal  revocation  of  those  clauses. 

The  remaining  question  is  as  to  the  effect  of  this  revocation  upon 
the  property  affected  by  the  revoked  clauses.  The  appellants  con- 
tend that  the  property  devised  and  bequeathed  therein  is  to  be 
treated  as  intestate  property,  which  goes  to  the  heirs  at  law  or 
distributees;  and  the  executors  and  trustees  contend  that  it  passes 
to  them  under  the  residuary  clause  of  the  will. 

It  is  a  clearly  settled  rule  of  law  that,  in  a  will  of  personal 
Vol.  XXV  — 5 
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property,  a  geuei-al  residuary  bequest  curries  to  the  residuary  lega- 
tee all  the  personal  property  of  the  testator  which  is  not  otherwise 
disposed  of  by  tlie  will,  including  all  lapsed  legacies  and  all  void 
legacies.  And  in  this  Commonwealth^  since  the  passage  of  the 
Bev.  Stats,  in  1836,  the  same  rule  applies  to  wills  of  real  estate. 
TJiayer  y.  Welltnglon,  9  Allen,  283,  and  cases  cited.  It  is  true  that 
if  a  special  bequest  in  a  will  lapses  or  fails  for  any  reason,  the  sum 
bequeathed  will  not  pass  to  the  residuary  legatee  if  it  appears  f  i*om 
the  will  that  it  was  the  intention  of  the  testator  to  exclude  it  from 
the  residuary  clause.  In  Thayer  y.  Wellington^  uH  supra,  the  court 
say :  "  We  take  the  rule  to  be  that  a  general  residuary  clause 
passes  all  the  estate  of  the  testator  not  otherwise  disposed  of,  unless 
it  is  manifestly  contradictory  to  the  declared  purpose  of  the  testa- 
tor, as  found  in  other  parts  of  the  will.  There  must  be  a  clear 
intention  that  in  no  event  it  shall  pass  to  the  residuary  devisee." 

In  this  case  there  is  nothing  to  indicate  an  intention  on  th& 
part  of  the  testator  that  the  property  covered  by  the  revoked 
clauses  should  not  go  to  the  residuary  devisees.  The  residuary- 
clause  is  expressed  in  the  broadest  terms.  ^I  give,  bequeath 
and  devise  all  the  rest,  residue  and  remainder  of  my  estate  of 
every  description,  of  which  I  shall  die  seized  and  possessed.''  The 
intention  of  the  testator  is  clear,  to  give  all  his  property,  not  other- 
wise disposed  of  by  the  will,  to  the  trustees  named  therein,  for  the 
support  of  the  charity  established'  by  the  nineteenth  clause.  He 
revoked  the  sixth  and  thirteenth  clauses,  and  purposely  and  intelli* 
gently  left  the  other  provisions  to  stand  as  his  wilL  The  only  fair 
inference  is  that  he  intended  that  the  property  covered  by  those- 
clauses,  and  which  by  his  revocation  became  undisposed  of  by  the* 
other  clauses  of  the  will,  should  fall  within  the  residuary  clause^ 
We  are  of  opinion  that  this  case  falls  within  the  general  rule,  and 
that  the  property  in  question  passes  to  the  residuary  devisees. 

The  argument  of  the  appellants,  that  this  view  is  in  conflict 
with  the  provisions  of  law  which  require  that  a  will  disposing  of 
property  should  be  executed  in  the  presence  of  three  witnesses,  is 
not  sound.  It  is  true  that  the  act  of  revocation  need  not  be  done 
in  the  presence  of  witnesses ;  but  such  act  does  not  dispose  of  the 
property.  It  is  disposed  of  by  the  residuary  clause,  which  is  exe- 
cuted with  all  the  formalities  required  in  the  execution  of  a  testa^ 
mentary  disposition  of  property. 

Decree  of  Probate  Court  affirmed. 
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NoTB  BT  TBB  Hbporter.— Ill  PetminMn^s  WiU,  18  Anu  Rep.  388;  a.  c,  20 
ICimi.  245,  It  was  beld  In  a  well-eoiisidered  opinion  tliat,  under  a  lilse  statata 
with  that  of  Massachusettof  obliterations  and  interlineations  made  bj  the  tes- 
tator with  intent  t<i  change  his  will,  would  have  no  effect  unless  the  will  as  so 
iltered  was  re-attested,  and  that  an  attestation  to  *Hhe  erasures  and  interlinea- 
tions'* was  not  Buffioieiit;  and  the  same  rule  is  h'eld  in  Tennessee.  Stover  v, 
KendoO,  1  Cold.  557. 

The  niiiiois  statute  prorides  that  "  No  will,  testament,  or  codicil  shall  be 
reroked,  otherwise  than  hy  burning,  canceling,  tearing,  or  obliterating  the 
nme  by  the  testator  himself,  or  in  his  presence,  by  his  direction  and  consent, 
or  by  some  other  will,  testament,  or  codicil  in  writing,  declaring  the  same, 
signed  by  the  testator  or  testatrix,  in  the  presence  of  two  or  more  witnessei, 
and  by  them  attested  in  his  or  her  presence.** 

Under  this  statute  it  was  held  in  Wolf  v,  Bollinger^  62  111.  d08,  where  a  testa- 
tor attempted  to  change  a  deyisee  by  erasing  the  name  in  the  will  and  interlin* 
iug  another  name,  that  the  alteration  was  not  effectual  because  the  will  was 
not  duly  attested  after  it  was  made,  and  that  the  origiiml  devisee  took  as  if  no 
change  had  been  attempted. 

Bat  in  Kentucky  it  is  held  otherwise,  and  that  neither  the  changing  of  an 
executor,  nor  the  striking  out  of  a  devisee,  nor  the  translation  of  a  devise,  will 
amount  to  a  revocation  so  as  to  require  a  republication  of  the  will.  Wells  v. 
ITeOs,  4  T.  B.  Monr.  152;  Brouni^sWill  1 B.  Monr.  57;  Tudor  v.  Tudor,  17  id.  880. 
The  New  Tork  statute  provides  that  *'  no  will  in  writing,  except  in  the  cases 
hereinafter  mentioned,  nor  any  part  thereof,  shall  be  revoked  or  altered  *  * 
*  nnXentuchvHUbe  burned,  torn,  canceled,  obliterated  or  destroyed,  with 
intent  and  fcr  the  purpose  of  destroying  the  same,"  and  this  was  held  by  the 
Supreme  Court,  at  General  Term,  in  Quinn  v.  Qiijiiri,  1 T.  &  C.  437,  to  admit  **  of 
no  revcKsation  of  an  executed  will  by  obliteration,  except  an  entire  obliteration 
with  intent  to  revoke  the  whole  will.**  In  that  case  the  testator  altered  his 
will  after  execution  by  erasing  some  legacies  and  directing  others  to  go  to 
other  persons,  and  by  a  change  of  executors.  It  was  held  that  the  will  as 
ovigioally  executed  should  be  upheld. 

Pormeriy  in  England  a  testator  might  maice  any  alterations  in  his  will  which 
he  pleased,  and  if  the  court  was  satisfied  that  such  alterations  contained  the 
testator's  final  intentions,  they  were  entitled  to  probate.    Ravei^acrofl  v.  Hun- 
ter, 2  Hagig.  68;  Metice  v.  Jlenoe,  18  Yes.  348.    But  under  the  present  Wills 
Aet  (1  Vict.,  oh.  26,  S  21),  which  pi-ovides  that  no  obliteration,  interlineation,  or 
other  alteration,  made  after  the  execution,  shall  be  valid  or  have  any  effect 
(eocoept  BO  far  as  the  words  or  effect  of  the  will  before  such  alteration  shall  not 
be  ^>parent)  unless  such  alterations  shall  be  executed  in  like  manner  as  is  re- 
quired for  the  execution  of  wills  —  it  is  held  that  any  Interlineations,  oblltera- 
t&oos,  or  other  alterations,  must  be  duly  attested  as  U  required  for  wills  except 
that  such  attestation  may  be  limited  to  the  alterations.    1  Williams  on  Kx.  144. 
In  the  absence  of  statutory  provisions  to  the  contrary,  the  cancellation  or 
obliteration  of  a  portion  of  the  devises  in  a  will,  leaving  it  otherwise  complete, 
with  an  intention,  by  the  testator,  to  annul  only  what  was  canceled,  leaves  the 
lealdae  a  valid  will.     Clarke  v.  Sor/pps,  2  Roberts.  563;  Ooods  of  Woodward, 
L.  R.,  2  Prob.  L.  Div.  206;  Bradford's  WiU^  1  Parson,  1&>;  Borden  v.  Borden,  2 
R.  L  04;  Overall  v.  Overall^  Litt.  Sel.  Cas.  504;  Tudor  r,  Tudor,  17  B.  Monr.3a3: 
Means  v.  Moore^  1  Harp.  314;  Ln  re  Kirkpatrick,  22  N.  J.  Eq.  463.  Thus  in  the 
oase  last  cited,  the  testator  canceled  two  legacies  by  lined  drawn  through  them 
with  a  pen,  accompanied  by  a  marginal  memorandum  signed  by  him,  stating 
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tlmt  he  wished  to  "erase**  these  parts,  was  held  an  etFeotiial  revocation  pro 
ianto. 

In  Wright  v,  Wright,  5  lud.  389,  a  testator  inserted  in  his  will,  which  had  been 
previously  executed,  an  additional  bequest,  which  insertion  was  made  in  the 
presence  of  the  original  witnesses,  and  it  was  held  that  this  bequest  became  a 
part  oC  the  original  wilL 

In  IHxoii'a  Appealj  56  Penn.  St.  424,  a  testator,  after  the  due  executiou  of 
Ibis  will,  procured  the  scrivener  to  alter  certain  legacies  by  an  erasure  and  inters 
fineatlon,  and  to  change  the  date  of  the  will  to  the  date  of  alteration,  and 
thereupon  he  acknowledged  his  former  signature  in  the  presence  of  the  wit- 
nesses to  the  will.    This  was  held  not  to  be  a  revocation. 

Acts  of  revocation,  suoii  as  cancellation,  obliteration  and  the  like,  are  oulj 
prima  facie  evidence  of  an  intent  to  revoke,  and  evidence  is  admissible  to  show 
with  what  intent  the  acts  were  done;  but  parol  evidence  of  intent,  independ- 
ent of  acts,  is  not  admissible.  Clark  v.  Smithy  34. Barb.  140;  Wolf  v.  BolU 
iH(7er,  62111.338;  Bowliiu>lY,  Bradford, 2 Yeates,  170;  Eytterv.  Founa,  3  id.  611 ; 
Ifeans  v.  Monre.  3  McCord,  2812;  Hargrovea  v.  Redd,  43aa.  142;  Kent  v.  Mahaf- 
Sen,  10  Ohio  St.  204. 

In  Clcark  v.  Smith,  ftupra^  a  testator  having  au  only  son,  James  W.  Smith,  de- 
vised certain  real  estate  to  his  '*  8<in  James  W.  Smith."  Afterward  be  erased 
theiwords  **  James  W.  Smith,"  leaving  the  word  **  son'*  uncanceled;  and  it 
was  held  that  neither  the  will  nor  the  devise  to  James  W.  Smith  was  revoked, 
and  that  evidence  of  the  testator*s  Intention  to  revoke  the  devise  was  properlj 
rejected  on  the  ground  that  '*  the  intention  of  a  testator  to  cancel  or  revoke  a 
clause  in  his  will,  however  stronglj  declared,  is  of  no  consequence,  unless  it  be 
curried  out  by  some  act  amounting  in  judgment  of  law  to  an  actual  canoella- 
tion  or  revocation."  And  see  WikoJjTa  Appedl,l&  Penu.  St.  281;  QrantleyY. 
Ck^rthteaiU',  2  Russ.  90. 

Canceling  and  obliterating  have  always  been  considered  peculiarly  equivocal 
acts  which,  in  order  to  operate  a  revocation,  must  be  done  with  intention  to 
revoke.    Smith  v.  Cunningfiam,  1  Add.  456;  Dan  v.  Brovn^  4  Cow.  490. 

And  while  the  presumption  of  law,  prima  facie,  is  that  such  acts  are  done 
miimo  revocandi,  such  presumption  may  be  rebutted.  Wolf  v.  Bollinger^  62  UL 
368 ;  Dairson  v.  Smitfi,  3  Houst.  335. 

The  drawing  of  lines  across  a  will  may  be  explained  by  circumstances  uot  to 
have  been  intended  as  a  revocation.  Bethell  v.  Moore,  2  Dev.&  Bat.  810;  LewU 
V.  Lewis,  2  W.  &  S.  455. 

The  burden  of  proof  that  a  will  has  been  revoked,  either  in  whole  or  in  part, 
is  upon  the  party  who  alleges  the  revocation.  Sprigge  v.  Sprigget  L.  R.,  1  Prob. 
b  Div.  608;  Benson  v.  Beiuton,  23  L.  T.  Rep.  709;  s.  c,  L.  R.,  2  Prob.  &  Div. 
172:  Harris  v.  Bfrrall,  I  Sw.  &  Tr.  155.  In  the  latter  ease  the  court  said:  *'  It 
It  is  once  proved  thut  a  will  has  been  duly  executed,  I  hold  that  it  is  entitled  to 
prol)ate,  unless  It  is  shown  that  it  has  been  revoked  by  one  of  the  modes  pointed 
•Hit  by  the  statute;  and  I  am  of  opinion  that  the  burden  of  showing  thftt  it 
has  beett  so  revoked  lies  upon  the  party  who  sets  up  the  revocation.** 

An  Insane  person  can  have  no  intention  and  cannot,  therefore,  altera  will 
already  duly  executed.  Forman'n  WUl.  54  Barb.  274;  Smith  v.  TTaii,  4id.  28: 
Rhodes  v.  Vinson,  9  Gill,  109;  Ford  v.  Ford,  7  Humph.  92.  And  the  burden  is 
also  on  one  alleging  an  alteration  or  revocation  of  proving  that  it  was  made 
when  the  testator  was  of  souud  mind.  Harris  v.  BerraU ;  Betison  v.  Benson, 
supra. 

In  re  WUsofi,  8  Wis.  171,  it  was  held  that  if,  npon  inspection  of  a  wlU,  it 
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dctrly  appears  that  it  has  been  altered  in  a  material  part  since  execution,  and 
neh  alteratkvit  is  not  explained,  tliewill  would  be  avoided  and  ooglit  not  to  be 
•dm  it  ted  to  probate. 

Wlieii  a  will  was  found  mutilated,  two  days  after  the  death  of  the  testator,- 
inthe  poeeeesioii  of  one  interested  to  defeat  it,  who  had  refused  to  produce  it 
bvt  who  had  said  nothing  about  the  mutilation,  it  was  held  that  the  presump- 
lioa  was  that  the  will  was  mutilated  after  the  testator^s  death.      Beiitiet  v. 
Sderrod,  3  Ired.  303. 

Fur  a  funeral  discussion  of  the  subject  of  revocation  of  wills  by  buruiuK,  can- 
eeiiitg,  tearing  or  obliterating,  see  1  Redf.  on  Wills.  303,  etseq, ;  1  Williams  on 
Eieootors  (6th  Am.  Ed.),  107;  2  Am.  Lead.  Cas.,  note  to  Latnon  v.  Jforrisoa. 


Pratt  v.  Tauitton  Copper  Company. 

aSSd  Mass.  UO.) 

Unauthorized  mU  of  stock  certificates, 

Gutifloates  of  the  capital  stock  of  a  corporation  taken  without  the  owaei^s 
knowledge,  and  with  a  forged  power  of  attorney,  -  delivered  for  iale  ts 
auctioneers,  were  sold  by  them  at  auction  and  delivered,  together  with  a 
new  certificate  in  their  own  name  which  they  had  received  from  the  corpora- 
tion, to  the  purchaser  ;  the  purchaser  presented  the  certificate  to  the  cor* 
poratlon,  which  thereupon  issued  to  him  a  new  certificate  in  his  own  name. 
BM^  in  a  suit  by  the  owner  against  the  corporation  and  purchaser,  that  the 
owner  was  entitled  to  a  new  certificate  from  the  corporation,  and  to  the 
dividends,  but  not  to  a  decree  against  the  purchaser,  and  that  the  rights 
between  the  corporation  and  the  purchaser  must  be  settled  in  a  suit  between 
them,* 

TWO  salts  in  equity  against  different  corporations  and  individu- 
als.   The  opinion  states  the  facts. 

G.  E,  Williams,  for  plaintiff. 

E.  H.  Bennett,  for  corporations. 

J.  H,  Hardy,  for  indiyidual  defendant  in  the  first  case. 

A.  8.  Wheeler,  for  individual  defendant  in  the  second  case. 

Gray,  C.  J.  The  plaintiff  was  the  owner  of  shares  in  each  of 
the  defendant  corporations,  and  certificates  therefor,  which  were 
taken  from  her  house  without  her  knowledge,  and,  together  with  a 
forged  power  of  attorney  in  her  name  to  the  corporation,  delivered 

*  See  Brown  v.  Howard  Ins,  Co.^  20  Am.  Rep.  90. 
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to  W.  N.  Field  &  Company,  brokers,  for  sale.  Field  &  CotnpaDj 
employed  Hawes  &  Henshaw,  stock  auctioneers;  to  sell  the  shares 
by  auction,  and  they  sold  them  accordingly.  Field  &  Company 
afterward  presented  the  certificate  and  power  of  attorney,  in  the 
one  case,  to  the  clerk  of  the  corporation,  duly  empowered  to  make 
transfers,  and  in  the  other  case  to  the  cashier  of  the  bank,  and 
obtained  from  etich  a  transfer  of  the  stock  and  anew  certificate,  with 
a  new  number,  in  the  name  of  Hawes  &  Henshaw,  and  delivered 
it  to  them  ;  and  Hawes  &  Henshaw  delivered  and  assigned  the  new 
certificate  to  the  purchaser  in  eak^h  case,  who  thereupon  paid  to 
them  the  sum  for  which  he  had  bid  oS  the  stock,  which  was  its 
fair  market  value,  and  they  paid  the  same,  less  their  commission, 
to  Field  &  Company.  The  purchaser  surrendered  the  new  certifi- 
cate to  the  corporation,  and  the  corporation  thereupon  issued  to 
him  another  certificate,  which  ho  now  holds.  Neither  Hawes  & 
Henshaw  nor  the  purchaser  had  any  knowledge,  until  after  the 
transfer  and  issue  of  the  certificate  to  him.  that  the  plaintiff  ever 
owned  the  shares  ;  and  the  purchaser  did  not  see  any  certificate  of 
the  stock  until  he  paid  for  the  one  issued  to  him. 

The  plaintiff  brings  a  bill  in  equity  ag.vinst  each  of  the  corpo- 
rations and  the  purchaser  of  the  shares  therein,  praying  that  the 
latter  may  be  ordered  to  surrender  his  certificate  to  the  corporation 
to  be  canceled,  and  that  the  corporation  may  be  orfercd  to  issue 
to  the  plaintiff  a  new  certificate  for  her  shares,  and  to  pay  to  her 
all  dividends  declared  or  to  be  declared  thereon  to  the  date  of  the 
decree,  and  for  further  relief. 

The  questions  reserved  for  our  determination  in  each  case  by  the 
justice  before  whom  the  hearing  was  had,  are,  1st,  whether  the 
plaintiff  is  entitled  to  the  relief  prayed  for  in  the  bill;  2d,  whether 
she  is  entitled  to  relief  against  the  defendant  corporation  alone  ; 
3d,  whether  she  is  entitled  to  relief  against  the  individual  defend- 
ant, and,  if  so,  whether  the  corporation  should  be  ordered  to  pay 
to  him  the  amount  paid  by  him  for  the  stock  in  question,  with 
interest  from  the  date  of  payment,  or  any  other  amount 

It  is  quite  clear  that  the  plaintiff  could  not  be  deprived  of  her 
stock  without  consent  or  negligence  on  her  part,  and  that,  the 
power  of  attorney  in  her  name  being  forged,  she  may  maintain  each 
of  these  bills  to  compel  the  corporation  to  issue  a  certificate  to  her 
for  her  shares,  and  to  pay  her  the  dividends  thereon.  Ashby  t. 
Blackwett,  2  Eden, 299  ;  s.  a,  Ambl.  503  ;  Sloman  v.  Bank  of  Bng* 
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kiid,  14  Sim.  475;  Midland  Railway  v.  Taylor^  8  H.  L.  Cas.  751: 
Pollock  V.  N'alional  Bank,  3  Seld.  274 ;  Sewall  v.  Boston  Water 
P(noer  Co.,  4  Allen,  277. 

But  the  individual  defendant  was  a  purchaser  in  good  faith  for  full 

consideration,  without  knowledge  or  notice  of  the  plaintiff's  title  or 

o!  the  forgery,  and  does  not  hold  the  certificates  which  she  had.  The 

immediate  transfer  to  him  was  mude  by  Hawes  &  Henshaw,  who 

then  held  a  new  certificate  of  stock  ;  and  the  corporation,  upon  his 

surrender  of  that  certificate,  issued  to  him  another  one.  His  rights 

against  the  corporation  depend  upon  the  effect  of  this  certificate, 

and  the  plaintiff  is  clearly  entitled  to  no  decree  against  him.  Salis^ 

bury  Metis  v.    Townsend,  109   Mass.   115 ;   Lowry  v.    Commercial 

Bank,  Taney,  310  ;  Bank  v.  Lanier,  11  Wall.  369  ;  In  re  Bahia  S 

San  Francisco  Railway,  L.B.,  3  Q.  B.  584.  If  he  had  claimed  under 

a  transfer  which  he  knew,  or  he  was  bound  to  know,  to  be  forged 

or  invalid,  a  different  case  would  have  been  presented.     Cottam  v. 

Basiern  Counties  Railway,  1  Johns.  &  Hem.  243  ;  JoA)%ston  v.  Ren* 

Ion,  lu  R.,  9  Eq.  181  ;  Tayler  v.  Oreat  Indian  Peninsula  Railway, 

4  De  6.  &  J.  559  ;  Denny  v.  Lyon,  38  Peun.  St.  98. 

It  is  contended,  upon  the  precedent  of  Ashby  v.  Blackwell,  above 
cited,  that  the  decree  should  order  the  corporation  to  pay  to  the 
other  defendant  the  sum  which  he  paid  for  the  stock.  But  the  reports 
of  that  case  show  that  all  the  parties  submitted  to  the  decision  of 
the  court,  as  the  only  question,  whether  the  purchaser  or  the  com- 
pany should  bear  the  loss.  Where,  as  in  this  case,  the  relief  given 
to  the  plaintiff  does  not  require  or  involve  the  decision  of  any 
question  between  co-defendants,  the  court,  unless  by  consent,  does 
not  and  cannot  decide  such  a  question  so  as  to  bind  the  co-defend- 
ants as  against  each  other,  but  leaves  it  to  be  settled  in  a  proper 
suit  between  them.  Cottam  v.  Eastern  Counties  Railway,  and 
Johnstofi  V.  Renton,  above  cited  ;  CottingJuim  v.  Shrewsbury,  3 
Hare,  627,  638 ;  Fletcher  v.  Green,  33  Beav.  426  ;  Sewall  v.  Boston 
Water  Power  Co.,  4  Allen,  277,  283  ;  Carlton  v.  Jackson,  121  Mass. 
592,  597. 

The  resnlt  is,  that  in  each  case  there  should  be  a  decree  for 
the  plaintiff  against  the  corporation,  with  costs  ;  and,  as  to  the 
ether  defendant,  the  bill  should  be  dismissed,  without  costs ;  this 
decree  to  be  without  prejudice  to  any  question  at  law  or  in  equity 

between  the  co-defendants. 

Decrees  accordingly. 
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MoRViLLB  V.  American  Tract  Society. 

(123  Haas.  UB.) 

Carp&riUion  —  Ultra  vires  —  Arbitration  by  corporation  with  limited  pow9r$  — 

Disqualification  of  arbitrator, 

A  corporation  chartered  for  tlie  jpratuitous  pablicatlon  and  diatribation  of 
pious  and  uaef  al  books  and  tracts,  with  limited  powers  of  liolding  property » 
may,  if  its  permanent  income  does  not  exceed  the  specified  amount,  receive 
money  on  the  condition  that  it  is  to  be  returned  if  a  certain  .additional 
amount  is  not  received  within  a  certain  time,  and  if  a  demand  is  made  for 
the  money  on  the  ground  that  the  condition  has  not  been  fulfilled,  may 
submit  the  demand  to  arbitration. 

If  a  corporation,  in  excess  of  its  powers,  receives  money  on  the  oondltiom  that 
it  is  to  be  returned  unless  a  certain  additional  amount  is  received  by  it 
within  a  certain  time,  and  the  condition  is  broken,  an  action  will  lie  to 
recover  the  money,  and  a  demand  for  it  may  be  submitted  to  arbitration. 

On  a  notice  to  confirm  award  of  three  arbitrators  in  favor  of  A,  against  a 
corporation,  it  appeared  as  facts  that  A  and  one  of  the  arbitrators  were 
familiar  acquaintances ;  that  liefore  the  submission  A  had  honestly  slated  to 
that  arbitrator  the  principal  facts  in  the  case;  and  that  thereupon  that 
arbitrator  had  expressed  tlie  opinion  tluit  no  commercial  house  could  stand 
upon  the  transaction ;  and  advised  A  to  submit  the  matter  to  arbitration  ; 
hM^  that  no  error  in  law  appeared  and  the  award  should  be  affirmed.  {8ee 
note,  p.  46.) 

MOTION  in  the  Superior  Court  to  confirm  an  award  of  three 
arbitrators.  It  appeared  that  Robert  W.  Moryille  had  deliy- 
ered  to  the  American  Tract  Society,  and  that  the  latter  had 
received  from  him  $5,000,  upon  the  condition  among  others  that 
the  same  was  to  be  returned  if  the  society  did  not  receiye  #50,000 
for  evangelization  purposes  within  five  years.  That  condition  was 
broken,  and  the  society  refused  a  demand  for  the  money,  and  the 
same  had  not  been  returned.  The  demand  Was  submitted  to  three 
arbitrators,  one  of  whom  was  Snow. 

The  plaintiff,  after  the  demand,  communicated  to  Snow  in  the 
course  of  several  conversations  — they  being  familiar  acquaintances 
and  frequent  visitors  at  the  houses  of  each  other  —  all  the  princi- 
pal facts  of  the  transaction  between  the  plaintiff  and  the  defend- 
ant, which  subsequently  became  the  matters  of  the  arbitration  and 
award ;  and  Snow  formed  and  expressed  an  opinion  upon  such 
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bets,  to  tlic  effect  that  no  commercial  house  in  State  street  conld 
stand  upon  such  a  transaction  as  that  of  the  American  Tract 
Society ;  and,  in  the  course  of  such  conversations,  advised  the 
plaintiff,  in  consideration  of  his  age,  and  to  avoid  the  vexation  of  a 
lawsuit,  to  submit  the  said  matter  between  him  and  the  defend- 
ant to  arbitrators ;  and  subsequently,  by  request  of  the  plaintiff, 
gave  his  consent  to  the  plaintiff  to  be  one  of  the  arbitrators  of  said 
matter.  After  Snow's  consent  thus  to  act,  the  plaintiff  on  several 
occasions,  at  Snow's  place  of  business,  began  to  talk  with  Snow 
upon  the  matter  of  the  arbitration,  but  Snow,  without  absolutely 
rrfnsing  to  hear  the  plaintiff,  and  without  hearing  any  details  of 
the  matter,  advised  the  plaintiff  to  make  no  statements  to  him,  but 
to  leaerre  them  until  the  hearing  before  the  arbitrators;  and  after 
the  first  meeting  of  the  arbitrators  (when  there  was  no  hearing) 
the  plaintiff  retained  counsel,  and,  after  that  retainer.  Snow,  when 
the  plaintiff  proposed  to  talk  with  him  in  the  matter  of  arbitra- 
tion, adtiaed  him  to  go  to  his  counsel.  The  plaintiff,  without  any 
declaration  or  assnrance  or  ground  of  expectation  to  that  effect 
from  Snow,  except  such  as  may  appear  in  these  facts  found,  relied 
^upoii  Snow  to  look  out  for  his  interest  in  the  matter  of  the  arbitra- 
tion. The  defldttdant  before  the  award  had  no  notice  of  these 
fi»ts  in  relation  to  Snow.  There  was  no  evidence  affecting  the 
impartiality  or  conduct  of  the  other  arbitrators  in  the  matter  of 
said  award. 

Judgment  vras  ordered  for  the  plaintiff  upon  the  award ;  and 
tlie  defendant  alleged  exceptions. 

The  facts  concerning  the  powers  of  the  defendant  appear  in  the 
opinion.  Several  other  points  were  raised,  which  are  here  omitted 
from  the  statement  and  the  opinion 

J.  W.  May^  for  defendant 

H.  D.  Hyde,  for  plaintiff. 

Colt,  J.  The  plaintiff  paid  five  thousand  dollars  to  the  Ameri- 
can Tract  Society,  under  an  agreement  with  the  treasurer  of  that 
seciety  that  it  should  be  repaid  to  him  in  case  the  society  should 
not  be  allowed  to  retain  its  catholic  condition,  and  unless  fifty 
IhoQsand  dollars  be  raised  within  five  years  for  evangelization 
purposes.  A  receipt  for  the  money,  signed  by  the  treasurer,  and 
tedting  that  agreement,  was  given  to  the  plaintiff.    There  was  a 
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failure  of  one  of  the  conditions  named,  but  the  society  refused  to 
pay  the  money  back  to  the  plaintiff. 

The  right  of  the  plaintiff  to  recover  the  money  so  given  was  sub- 
mitted by  the  parties  to  three  arbitrators,  by  a  submission  entered 
into  before  a  justice  of  the  peace  under  the  Gen.  Stats.,  ch.  147. 
An  award  in  favor  of  the  plaintiff  was  duly  returned  to  the  Supe- 
rior Court,  and  many  objections  were  there  made  by  the  defendant 
to  its  acceptance.  It  is  necessary  to  consider  only  those  which 
were  relied  on  at  the  argument 

1.  The  defendant  insisted  that  the  contract  made  with  the  plain- 
tiff and  the  submission  to  arbitration  of  the  claims  arising  under 
it,  were  not  within  the  chartered  powers  of  the  society.  The  act 
of  incorporation  provides  that  the  persons  therein  named  shall  be 
a  body  politic,  ''for  the  purpose  of  publishing  pious  and  osefol 
books  and  tracts  for  distribution  among  the  ignorant  and  desti- 
tute;" with  power  to  ''sue  and  be  sued,  plead  and  be  impleaded, 
appear  in  court,  defend  and  prosecute  to  final  judgment  and  exe- 
cution;'' and  "  take,  possess  and  apply,  to  the  purposes  of  said 
corporation,  any  moneys  which  may  be  given  for  immediate  use; 
and  may  hold,  as  a  permanent  fund,  any  estate,  whether  real  or 
personal,  the  yearly  income  of  which  shall  not  exceed  fifteen  hun-^ 
dred  dollars,  and  the  same  shall  be  faithfully  appropriated  to  the 
object  aforesaid,  and  not  otherwise."  Stat.  1816,  ch.  72,  §  1. 
Under  these  provisions,  it  is  contended  that  the  society  bad  no 
power  to  take  money  which  was  not  given  for  immediate  use,  and 
to  agree  to  repay  the  same  if  certain  conditions  were  not  complied 
with. 

The  power  to  make  all  snch  contracts  as  are  necessary  and  usual 
in  the  course  of  business,  or  are  reasonably  incident  to  the  objects 
for  which  a  private  corporation  is  created,  is  always  implied, 
where  there  is  no  positive  restriction  in  the  charter.  Thus  it  is 
not  necessary  that  there  should  be  express  authority  to  borrow 
money,  or  to  make  negotiable  paper,  if  such  is  the  usual  and 
proper  means  of  accomplishing  that  object.  It  is  the  purpose  of 
the  charter  of  the  defendant  to  create  a  corporation  with  power  to 
receive  and  expend  for  the  purposes  named  all  money  given  for 
immediate  use.  If  this  was  all,  there  would  be  strength  in  the 
position  that  the  power  to  receive  and  hold  money  to  any  consider- 
able amount,  or  for  any  great  length  of  time,  on  deposit,  or  in  trust 
for  any  purpose,  was  not  conferred  by  the  charter.     But  there  ia 
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another  claasc  which  gives  the  riglit  to  liold  real  and  personal 
estate  for  the  purpose  of  securing  a  limited  annual  income  to  he 
appropriated  to  the  objects  of  the  society.  Under  this  provision 
we  tliink  this  contract  can  be  supported.  It  must  be  treated  as 
Talid,  unless  it  appears  affirmatively  to  be  a  contract  to  do  some- 
thing which  is  beyond  the  reasonable  exercise  of  the  power  granted. 
We  cannot  say  as  matter  of  law  that  the  right  given  to  a  corpora- 
tion to  take  and  hold  property  for  the  purpose  of  securing  a  speci- 
fied yearly  income  does  not  imply  the  right  to  receive  money 
within  the  limits  named,  upon  giving  an  agreement  to  return  it 
npon  conditions  which  ai*e  not  illegal  and  do  not  violate  its  charter, 
and  under  which  the  income  of  the  money  is  secured  to  the  corpo- 
ration, so  long  as  the  right  to  hold  the  fund  so  obtained  continues. 
To  hold  otherwise  would  be  to  declare  void  many  conditional  gifts 
to  charitable  and  educational  institutions.  It  is  enough  that  an 
award  by  arbitrators,  having  full  power  to  settle  the  facts  as  well 
as  the  law  between  the  parties,  cannot  be  set  aside  because  the 
defendant  is  held  responsible  on  such  a  contract. 

There  is  another  answer  to  this  objection  which  is  equally  satis- 
factory. The  question  is  upon  the  acceptance  of  the  award  ;  no 
question  of  pleading  is  involved.  The  award  is  binding,  if  in  any 
form  of  action  the  plaintiff  is  entitled  to  recover.  If  the  defend- 
ant were  to  be  allowed  the  full  benefit  of  the  point  made,  the  plain- 
tiff conld  only  be  prevented  from  enforcing  his  express  contract. 
The  money  of  the  plaintiff  was  taken  and  is  still  held  by  the 
defendant  under  an  agreement  which  it  is  contended  it  had  no 
power  to  make,  and  which,  if  it  had  power  to  make,  it  has  wholly 
failed  on  its  part  to  perform.  It  was  money  of  the  plaintiff,  now 
in  the  possession  of  the  defendant,  which  in  equity  and  good  con- 
science it  ought  now  to  pay  over,  and  which  may  be  recovered  in 
an  action  for  money  had  and  received.  The  illegality  is  not  that 
which  arises  when  the  contract  is  in  violation  of  public  policy  or 
of  sound  morals,  and  under  which  the  law  will  give  no  aid  to  either 
party.  The  plaintiff  himself  is  chargeable  with  no  illegal  act,  and 
the  corporation  is  the  only  one  at  fault  in  exceeding  its  corporate 
powers  by  making  the  express  contract.  The  plaintiff  is  not  seek- 
ing to  enforce  that  contract,  but  only  to  recover  his  own  money 
and  prevent  the  defendant  from  unjustly  retaining  the  benefit  of 
its  own  illegal  act  He  is  doing  nothing  which  must  be  regarded 
as  a  necessary  affirmance  of  an  illegal  act. 
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The  right  to  recover  the  money  upon  the  implied  promise^  under 
like  circumstaneeSy  has  been  heretofore  recognized  by  this  coart. 

In  WJnte  v.  Franklin  BanJc,  22  Pick.  181,  where  an  express  con- 
tract was  made  by  a  bank  for  the  payment  of  a  deposit  at  a  fnture 
day  certain,  against  the  prohibition  of  the  Rev.  Stats.,  ch.  33,  §  57, 
it  was  held  that,  while  no  action  could  be  maintained  by  the 
depositor  upon  the  express  contract,  yet  he  might  recover  bock  the 
money,  without  a  previous  demand,  in  an  action  commenced  before 
the  expiration  of  the  time,  the  parties  not  being  in  pari  delicto^ 
and  the  action  being  in  disaffirmance  of  the  illegal  contract  The* 
general  proposition,  that  where  money  is  paid  on  a  contract  which 
is  merely  prohibited  by  statute,  and  the  receiver  is  the  principal 
offender,  it  may  be  recovered  back,  was  laid  down  in  that  case  by 
Wilde,  J.,  who  declared  it  to  be,  not  only  consonant  with  prin- 
ciples of  sound  policy  and  justice,  but  to  have  been  now  settled  by 
authority,  whatever  doubt  may  have  been  folrmerly  entertained. 
'^ To  decide,"  he  adds,  ''that  this  action  cannot  be  maintained^ 
would  be  to  secure  to  the  defendants  the  fruits  of  an  illegal  tnins* 
action,  and  would  operate  as  a  temptation  to  all  banks  to  violate 
the  statute,  by  taking  advantage  of  the  unwary,  and  to  those  who 
may  have  no  actual  knowledge  of  the  existence  of  the  prohibition.'^ 

Again,  in  Dill  v.  Wareh<im^  7  Mete.  438,  where  a  town  made  a 
contrtict  with  reference  to  certain  fisheries  within  its  limits  which 
it  had  no  authority  to  make,  and  which  it  refused  to  perform,  it 
was  decided  tliat  the  plaintiff  might  recover  back  money  paid  in 
advance  on  the  contract,  as  money  had  and  received  by  the  town 
to  his  use. 

The  same  principle  is  recognized  in  New  York.  Utica  Ins.  Co. 
v.  Scott,  19  Johns.  1;  Utica  Ins.  Co,  v.  Cadwell,  3  Wend.  296;  Utica 
Ins,  Co.  V.  Bloodgoody  4  id.  652. 

[The  court  here  passed  upon  several  objections  of  no  general 
interest] 

5.  I'he  more  important  objection  remains  to  be  considered.  It 
is  alleged  that  the  plaintiff,  without  the  knowledge  of  the  defend- 
ant, consulted  and  advised  with  one  Snow,  who  was  afterward 
selected  as  one  of  the  arbitrators,  while  the  case  was  under  consid- 
eration between  the  parties,  in  relation  to  facts  material  to  the 
decision,  and  that  Snow  formed  and  expressed  an  opinion  in  favor 
of  the  plaintiff  before  he  was  appointed  arbitrator. 

At  the  hearing,  upon  the  motion  to  accept  the  award,  in  the 
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Su|»ei'ior  Court,  Suow  and  the  plaintiff  were  both  witnesses ;  the 
judge  found  upon  the  evidence  certain  facts  reported  in  the  bill  of 
<!;xccptions,  and  ordered  judgment  for  the  plaintiff.  The  question, 
therefore,  is  whether,  upon  these  findings,  that  judgment  is  errone- 
ous in  law.  We  are  of  opinion  that  it  is  not.  The  question  is 
mostly  one  of  fact.  The  judgment  must  stand,  unless,  upon  the 
facts  found,  the  award  was  legally  invalid. 

It  does  not  appear  that  after  the  submission,  or  after  Snow  had 
notice  that  he  was  wanted  as  an  arbitrator,  any  ex  parte  communi- 
cation was  made  by  the  plaintiff  to  him  for  the  purpose  of  influ- 
encing him  in  the  plaintiff's  favor,  or  prejudicing  him  against  the 
other  jwrty.  The  facts  found  by  the  court,  namely,  that  Snow 
and  the  plaintiff  were  familiarly  acquainted  and  frequently  visited 
each  other's  houses ;  that  befoi*e  the  submission  was  entered  into 
the  plaintiff  had  honestly  stated  the  principal  facts  in  the  case  to 
him;  and  that,  upon  these  facts.  Snow  had  expressed  the  opinion 
that  no  commercial  house  could  stand  upon  such  a  transaction,  do 
not  compel  us  to  the  conclusion  that  he  was,  from  undue  bias  and 
partiality,  an  unfit  arbitrator  upon  the  matter  involved  in  the  con- 
troversy. The  proposition  stated  by  him  is  one  with  reference  to 
which  few  men,  upon  the  facts  in  this  case,  would  differ.  The 
main  question  was  as  to  the  liability  under  this  contract  of  a  cor- 
poration possessed  only  of  limited  powers.  The  opinion  that  an 
individual  or  a  mercantile  firm  with  different  or  unlimited  powers 
oould  not  escape  liability  does  not  prove  that  Snow  had  so  far 
prejudged  the  defendant's  case  as  to  disqualify  him  as  an  arbitrator. 
There  is  nothing  to  show  that  he  acted  as,  or  understood  that  he 
was,  the  agent  of  the  plaintiff  after  or  before  he  became  arbitrator. 
His  fitness  is  not  impaired  by  the  fact  that  the  plain ti^  admitted 
that  he  relied  on  him  to  look  out  for  his  interest.  There  does  not 
appear  on  the  part  of  either  any  fraud,  collusion,  false  statement  or 
perversion  of  the  facts  in  the  case. 

It  is  to  be  considered  that  this  was  a  submission  under  the  stat- 
ute by  which  the  award  of  a  majority  is  made  binding  ;  that  it  is 
not  uncommon  in  such  cases  for  each  party  to  choose  a  neighbor 
and  friend  who  is  understood  to  have  some  previous  knowledge  of 
the  matter  in  dispute,  while  the  third  man  is  chosen  by  the  other 
two,  gr  mutually  agreed  upon  by  the  parties.  There  is  nothing  to 
show  that  these  were  not  so  chosen.  Arbitrators,  not  avowedlv 
selected  as  partisans,  are  indeed  bound,  as  in  the  execution  of  a 
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joint  trust,  to  look  impartially  at  the  true  merits  of  the  matter 
submitted  to  their  judgment ;  but  under  the  circumstances  here 
indicated  the  mere  previous  intimacy  of  the  parties  is  of  little 
weight  without  some  proof  of  misbehavior  while  the  cause  is  actu- 
ally pending.  But,  above  all,  it  is  to  be  considered  that  the  judge 
saw  as  witnesses  the  parties  charged  with  improper  conduct  r  that 
they  were  the  only  witnesses  in  support  of  the  charge;  and  that  he 
had  full  opportunity  to  judge  of  the  honesty  and  fairness,  the  age 
and  intellectual  ability  of  each,  and  the  probability  that  one  was 
improperly  swayed  in  the  discharge  of  his  duty  by  the  other. 

We  cannot  decide,  as  matter  of  law,  that  he  was  not  justified  in 
finding  as  a  fact  that  the  plaintiff  was  not  chargeable  with 
improper  conduct  such  as  would  avoid  the  award,  and  that  the  arbi- 
trator was  not  unfitted  to  serve  by  previous  prejudice  and  bias. 
Strong  v.  Strong,  9  Gush.  560,  and  12  id.  135;  Fox  v.  Bdzelton,  10 
Pick.  275;  Conrad  v.  Massasoit  Ins.  Co.,  4  Allen,  20 ;  Johnson  v. 
Holyohe  Water  Power  Co.,  107  Mass.  472. 

Exceptions  overruled, 

Note  bt  thv  Rspobtbr.—  An  eztmordlnarllr  larf(e  award  to  one  who  was 
iuBolveiit  and  indebted  to  the  arbitrators  or  their  relatives,  and  which  was 
immediately  assigned  for  their  benefit,  was  set  aside.    Rand  v.  JtediH^ton,  IS 

K.  H.  r^. 

But  mere  indebtedness  of  an  arbitrator  to  a  party  is  not  fcround  for  re-consld- 
ering  an  award.    Morgan  v.  Morgaii^  ID.  P.O.  611. 

An  award  wiU  not.be  set  aside  because  one  of  the  arbitrators  Is  a  creditor  or 
the  landlord  of  the  successful  party,  unless  evidence  of  partiality  Is  given. 
Fither  v.  ToiTfter,  U  C<nni.  26;  IFo/Iis  v.  Carpe.vUry  13  Allen,  19. 

Mere  intercourse  of  arbitrators  with  the  parties  or  others  on  the  subject  of 
the  arbitration  is  not  ground  for  setting  aside  an  award.  FlaJUer  v.  MoDa-mUU 
25  Ind.  826. 

Intozicatlsn  of  an  arbitrator  on  the  hearing  is  ground  for  setting  aside  an 
award.  SmUkY.  Smit/i,  28  III  56.  But  it  must  have  existed  at  the  time  of 
making  the  award,  or  have  been  so  gross  as  to  reduce  the  arbitrator  to  **  a  state 
of  fatuity."  Deverettx  v.  Burgiiin^  11  I  red.  490.  And  where  the  successful 
party  had  '*  treated  "  a  referee,  the  other  party  knowing  and  not  objecting  to 
it,  held  no  ground  for  setting  aside  the  award.    Noyesv.  OotddjfS7  N.  H.  20. 

Partiality,  known  beforehand  and  not  objected  to,  does^not  Invalidate  an 
award.  Fox  v.  Hazeltoji,  10  Pick.  275.  But  an  avowed  adverse  opinion,  after 
appointment  and  before  hearing,  is  fatal,  ^tren  v.  Sten-e^  6  R.  I.  251.  8o  of 
an  examination  of  property,  at  request  of  party,  and  an  opinion  before  appoint- 
ment and  in  view  of  it.  Smith  v.CooUy,  5  Daly  (N.Y.),*^1.  Not  so  of  a  mere 
previously  formed  opinion.     Graves  v.  Fisher^b  Me.  69. 

Partisanship  of  an  arbitrator  is  ground  for  setting  Jisideaii  award  iu  f*orof 
the  party  selecting  him,  but  not  so  when  both  parties  selected  partisans. 
Wheeling  Gas  Co.  ▼.  City  of  Wheeling,  6  W.  Va.  448. 
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Befiiiftiug  time  to  eeiid  for  a  wituess  has  been  held  ground  for  setting  asid» 
wn  mward  (TotTauce  v.  Amiiden^S  McLeau,  500),  aud  also  the  contrary  has  been 
held.     CutUt^g  v.  Carter,  29  V  t.  TJL 

All  applicatlcHi  to  set  aside  an  award  was  doniediu  the  following  cases:  where^ 
the  arbitratora  anked  one  of  the  parties  to  consent  to  allow  a  claim  accruing 
sabeeqaentlj  to  the  arbitration  agreement  {Inttes  v.  MUler^  1  Dall.  188f,  where 
one  of  the  arbitrators  on  the  hearing  aslced  a  stranger  if  the  defendant  could 
pay  a  certain  sum  if  awarded  against  him  {Riieem  v.  Allison^  2  8.  &  II.  113); 
where  an  arbitrator  questioned  witnes^ies  at  the  request  of  the  party  who- 
proTed  Buoceesful.  DtUler  v.  DoyUt^  10  Humph.  165.  But  where  the  question- 
ing was  In  the  atraenceand  without  the  consent  of  the  other  party,  the  award 
was  set  aside.    I>ob9on  y.  Groves^  6  Q.  B.  837. 


Athebtok  y.  Newhalu 

(128  Mass.  14L) 

BiaiuU  of  frauds — DeUoerp — Acceptance, 

An  oral  ag^reement  to  parchaoe  all  the  leather  of  a  certain  thSckneesin  a  luga 
pile  of  leather,  the  same  to  be  selected  by  the  seller ;  the  delivery  of  a  part 
of  the  leather  thus  selected  to  a  common  carrier  not  expressly  authorized 
by  the  purchaser  to  accept  it,  and  the  acceptance  by  the  purchaser  of  that 
part  from  the  carrier,  without  any  intention  to  accept  the  remainder,  do  not 
oonstitute  a  sufficient  acceptance  to  take  the  sale  ont  of  the  statute  of 
fiaads.* 

ACTION  in  contract  to  recover  for  G60  sides  of  sole  leather. 
Plaintifb  were  dealers  in  leather  in  Boston,  the  defendants 
manafacturers  of  boots  and  shoes  in  Lynn.  On  Saturday,  Novem- 
ber 9, 1872,  one  of  the  defendants  called  at  plaintiffs'  store,  and 
omlly  agreed  to  buy  all  the  leather  of  a  certain  thickness  in  a 
certain  pile  in  the  store.  After  he  had  gone  the  leather  was  se- 
lected, rolled  into  44  rolls,  containing  660  sides,  weighed,  marked 
with  defendants'  names,  and  placed  near  the  front  door  of  the 
store.  On  the  '"MBfl  f^**y  the  Lynn  expressman,  who  was  in  the 
habit  of  calling  at  the  store  for  goods,  called  and  took  a  wagon 
load,  or  six  rolls,  containing  ninety  sides,  of  the  leather,  and  on 
thnjn^lniring  Hirnrlnijr  tlrliTt^rH  it  to  defendants,  who  were  regular 

*8ee  Cooke  y.  MiUard^  22  Am.  Rep.  610;  HetDesr,  Jordan^  17  Id.  578;  Hahn 
▼.  Fredericks,  IS  id.  119;  Waeliington  lee  Co.  v.  Webster,  16  id.  403;  CatdMns  v. 
HeUman,  7  Id.  461,  and  note.  Deliveiy  to  carrier,  see  CVoss  ▼.  0*I>o»ii«eU,  4  idi 
721;  Johnson  ▼.  CnUU,  7  id.  545. 
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customers  of  his.  He  had,  however,  received  no  order  from  either 
party.  U'he  plaintiffs'  store,  with  all  its  contents,  including  the 
rest  of  the  leather  in  question,  was  burned  in  the  great  fire  of 
November  9,  187J^.  On  Monday,  November  11,  187:2,  one  of  the 
defenflants  called  on  plaintiffs,  produced  a  bill  for  the  660  sides, 
which  bill  he  had  received  from  plaintiffs,  and  asked  their  book- 
keeper to  correct  it  to  correspond  with  the  amount  actually  received 
by  defendants,  and  he  accordingly  deducted  060  sides  from  the 
bill.  On  March  20,  1873,  he  tendered  to  plaintiffs  the  amount  due 
ior  the  90  sides,  which  they  declined.  The  court  below  directed  a 
Tcrdict  for  the  90  sides,  and  reported  the  case  for  the  consider- 
ation of  this  court. 

E.  Avery  S  G.  M.  ffobbg,  for  plain tifb. 

i?.  M.  Morse,  Jr.,  for  defendants. 

Gray,  G.  J.  It  is  unnecessary  to  consider  whether  there  was  a 
sufficient  delivery  to  complete  the  sale,  because  it  is  quite  clear, 
upon  the  authorities,  that  there  was  no  such  acceptance  and  receipt 
of  part  of  the  goods  as  would  »itisfy  the  statute  of  frauds.  Gen. 
Stats.,  ch.  105,  §  5.  Such  acceptance  must  be  by  the  buyer  himself, 
or  by  some  one  authorized  to  accept  in  his  behalf.  The  acts  of  the 
buyer  on  Saturday  did  not  constitute  such  an  acceptance,  because, 
according  to  the  seller's  own  testimony,  the  buyer  merely  agreed  to 
take  all  the  sides  of  leather  of  a  certain  thickness,  which  were  not 
then  set  apart  by  themselves,  but  formed  part  of  a  large  pile  from 
-which  they  were  afterward  to  be  selected  by  the  seller.  Knight  v. 
Mann,  118  Mass.  143.  The  receipt  of  part  of  the  leather  by  the 
•expressman  did  not  constitute  such  an  acceptance,  because  he  was 
not  authorized  to  accept  so  as  to  bind  the  buyer.  Johnson  v.  Cut- 
ih,  105  Mass.  447;  s.  c,  7  Am.  Rep.  545.  The  acceptance  by  the 
buyer  on  Monday,  of  the  part  brought  by  the  expressman,  was  not 
■a  sufficient  acceptance  to  take  the  sale  of  the  whole  out  of  the 
statute,  because  it  appears  that  it  was  not  with  an  intention  to 
perform  the  whole  contract  and  to  assert  the  buyer's  ownership 
under  it,  but  on  the  contrary,  that  he  immediately  informed  the 
seller's  clerk  that  ho  would  be  responsible  only  for  the  part  re- 
ceived. Townsend  v.  Hargraves,  118  Mass.  325,  333  ;  Remick  v. 
JSafid/ord,  120  id.  309. 

Judgment  on  the  verdict. 
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Shob  and  Leather  National  Bank  v.  Dix 

(J»  MaM.  118., 
Note  by  truttees — Pergonal  UainlUy, 

A,  B  Mid  G,  trasteeB  of  a  land  aBsociation,  parchaaed  land  for  the  asBocUtioii, 
took  a  deed  of  the  name  to  themselves  aa  such  trustees,  setting  forth  their 
powen.  Inpayment  they  mortgaged  the  land  to  the  grantor,  accompany- 
ing the  mortgage  with  a  promissory  note,  heginning,  **  we  as  trustees  hut 
not  IndiTidnally  promise  to  pay/'  and  signed  "  A,  B,  and  C,  trustees/'  and 
purporting  to  he  secured  hy  mortgage  of  real  estate.  Held,  in  an  action  by 
an  indoroer,  who  took  the  note  after  maturity,  against  the  makers,  that  they 
were  not  personally  liaV^le,  in  the  absence  of  proof  that  they  had  funds  of 
the  ■■nofitttinn  in  Uieir  hands  applicable  to  this  debt.* 

ACTION  of  contract  on  a  negotiable  promissory  note,  signed  by 
tbe  defendants,  with  the  addition  of  the  term  *^  trustees/' 
and  conditioned  to  pay  ^*  as  trustees  but  not  individually/'  and 
purporting  to  be ''  secured  by  mortgage  of  real  estate  in  Boston." 
The  note  was  indorsed  in  blank  by  the  payee  to  the  plaintiff.  The 
def^idants  were  trustees  of  a  priyate  association,  engaged  in  pur- 
chasiag  real  estate,  and  had  power  to  take,  hold,  mortgage,  lease, 
manage,  improve,  and  grant  real  estate  for  the  association.  As 
such  tmstees  they  purchased  land,  took  a  deed  thereof  to  them- 
selves as  such  trustees,  setting  forth  their  powers,  and  executed  in 
payment  a  mortgage  and  the  note  in  question.  The  plaintiff 
never  had  the  mortgage,  it  having  been  foreclosed.  The  facts  were 
agreed  on,  subject  to  the  opinion  of  tbe  court 

H.  D.  Hyde,  for  plaintiflis. 

iS.  Barthtt  and  A.  C.  Clarkf  for  assignee  of  Dix. 

P.  Cummings,  for  Sanger. 

Akes,  J.     The  question  whether  the  defendants  have  made 
themselves  personally  responsible  must  be  determined  by  the  terms 

*8ee  Powers  v.  Brtggs,  SS  Am.  Rep.  175;  BurUngame  v.  Brewster ,  id.  177,  and 
Doie. 
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of  the  note  itself.  In  determining  the  proper  interpretation  of  any 
written  contract^  the  court  will  give  full  effect  to  all  the  terms  in 
which  it  is  expressed.  Those  terms  will  not  be  modified  by  extrinsic 
evidence  tending  to  show  that  the  real  intention  of  the  parties  was 
something  different  from  what  the  language  imports.  They  will  be 
taken  in  their  plain,  ordinary  and  popular  sense,  except  where  it  may 
be  qualified  by  some  special  usage,  or  where  the  context  evidently 
shows  that  the  parties  in  some  particular  case  had  a  different  intent* 
It  is  no  part  of  the  business  of  the  court  to  make  or  alter  a  contract 
for  the  parties.  Even  if  it  be  found  that  the  contract,  according  to 
its  true  meaning,  has  no  legal  validity,  or  fails  to  become  operative^ 
it  is  not  for  the  court,  in  order  to  give  it  operation,  to  suppose  a 
meaning  which  the  parties  have  not  expressed,  and  which  it  is  cer- 
tain they  did  not  entertain.  It  must  be  assumed  that  all  the  lan- 
guage used  in  the  contract  was  selected  with  some  purpose  and  is 
to  be  of  some  effect.  If  a  party,  therefore,  iu  a  contract  into 
which  he  voluntarily  enters,  and  not  in  the  execution  of  any  official 
trust  or  duty,  makes  it  an  express  stipulation  that  he  is  acting  for 
somebody  else,  and  is  in  no  event  to  be  personally  liable,  he  cer- 
tainly cannot  be  rendered  so  by  law.  Sedgwick,  J.,  in  Sumner  v. 
Willianis,  8  Mass.  162, 184.  In  a  question  as  to  the  meaning  of  a 
contract,  the  want  of  apt  words  to  create  a  personal  responsibility 
is  not  to  be  supplied  by  the  alteration  or  enlargement  of  its  terms. 

In  applying  these  familiar  and  elementary  rules  of  construction 
to  the  case  now  before  us,  we  find  that  the  defendants  promised 
*^  as  trustees  but  not  individually."  The  construction  contended 
for  by  the  plaintiffs  would  require  us  to  strike  out  the  words  "but 
not  individually  ; "  although  in  so  doing  we  should  not  only  alter 
the  contract,  but  should  impose  upon  them  a  liability  which  appar- 
ently they  took  special  pains  to  avoid. 

It  is  to  be  borne  in  mind  that  this  was  not  a  case  of  agents  act- 
iiig  for  an  undisclosed  or  unknown  principal,  and  is,  therefore, 
readily  distinguishable  from  Winsor  v.  Crriggs,  5  Cush.  210,  and 
cases  of  that  class.  Neither  was  it  an  attempt  by  the  defendants  to 
bind  property  over  which  they  had  no  legal  control.  By  the  terms 
of  the  deed  they  had  power  to  mortgage,  lease  and  manage  the 
property  at  their  discretion,  but  for  the  benefit  and  on  the  account 
of  the  equitable  owners,  namely,  the  members  of  the  Brookline 
Avenue  Association.  In  this  respect  the  case  diffei*s  from  Thaicher 
y.  Dimmore,  5  Mass.  299,   Forster  v.  Fuller,  6  id.  58,  and  other 
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cases  of  that  class,  in  which  a  party  promising  ^^  as  guardian,"  etc., 
was  held  to  bare  made  himself  personally  liable. 

Neither  can  it  be  said  that  the  term  '^  trastees  "  was  used  as  '^a 
mere  description  of  the  general  relation  or  office  which  the  person 
signing  the  paper  holds  to  another  person  or  to  a  corporation,  with- 
oat  indicating  that  the  particular  signature  is  made  in  the  execn- 
tion  of  the  office  and  agency.''  In  this  respect  the  case  differs 
from  Tucker  Manuf.  Co.  y.  Fairbanks,  98  Mass.  101.  It  often 
has  happened  that  an  agent  for  another  person,  or  the  treasurer  of 
a  corporation,  has  made  himself  personally  responsible,  by  the 
form  of  words  in  which  he  has  expressed  himself  in  a  written  con- 
tract, when  he  may  have  intended  to  bind  his  principal  only.  Gases 
in  which  this  question  has  been  raised  have  often  been  before  this 
and  other  courts,  and  the  authorities  have  recently  been  collected 
and  reviewed  in  several  of  our  own  decisions.  See  Slawson  v.  Lor- 
inffy  5  Allen,  340 ;  Barlow  v.  Lee  Congregational  Society,  8  id. 
460  ;  Tucker  Manuf.  Co.  v.  Fairbanks,  ubi  supra.  But  we  believe 
no  case  can  be  found  in  which  a  promise  '^as  trustee,"  eta,  ac- 
companied with  an  express  disclaimer  of  personal  liability,  would 
fail  to  exempt  him. 

It  is  contended  that  if  these  defendants  are  not  liable  upon  the 
contract  as  a  note,  then  nobody  is  liable.  Even  if  such  were  the 
fact,  it  would  not  be  in  the  power  of  the  court,  as  we  have  already 
seen,  to  alter  the  contract  for  the  purpose  of  giving  it  validity.  In 
deciding  whether  the  defendants  have  or  have  not  bound  them- 
selves, we  need  not  decide  whether  they  have  or  have  not  bound 
their  principals.  Abbey  v.  Chase,  6  Cush.  54.  But,  even  if  the 
written  contract  should  fail  of  taking  effect  as  a  negotiable  note,  it 
might  still  be  operative  as  an  acknowledgment  of  unpaid  debt, 
which  the  mortgage  was  intended  to  secure.  It  may  be  that  this 
was  all  that  the  original  parties  intended,  or  supposed  to  bo  ma- 
terial. They  may  have  considered  the  mortgage  sufficient  security, 
without  the  personal  responsibility  of  the  trustees. 

Our  conclusion,  therefore,  is  that,  without  proof  that  the  defend- 
ants, as  trustees,  have  funds  of  the  association  in  their  hands  ap- 
plicable to  this  debt,  no  action  can  be  maintained  against  them. 
No  evidence  to  that  effect  having  been  offei*ed,  we  must  order 

Judgment  for  the  defendants. 
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(l»Mafl8.  165) 

AflfUraHan  —  Pcbrtnership  accounting  —  S^ect  of  award. 

An  agreement  tor  diseolation  of  a  partnership  between  A,  B,  and  C,  provided 
that  A  shoald  continne  the  basiness,  paying  B  and  C  for  their  respective 
interests,  for  the  arbitration  of  disputes  ,  and  for  an  account  of  stock. 
This  acoonnt  was  taken,  and  certain  goods,  supposed  to  belong  to  a  third 
party,  were  excluded.  Arbitrators  were  selected  and  decided  all  matters  of 
diflbrenoe,  but  the  question  about  those  goods  was  not  submitted  to  them. 
A  settled  with  B  and  C  on  the  basis  of  that  account.  In  a  subsequent  dis- 
pate  between  the  partners  and  the  third  party,  tlie  referee,  to  whom  It  was 
submitted,  dedded  that  a  large  portion  of  those  goods  belonged  to  the  late 
firm.  ITdd,  that  the  account  was  not  conclusive;  that  Band  C  might  show 
that  those  goods  were  the  property  of  the  firm ;  that  the  award  of  the 
arbitrators  was  no  bar ;  that  A  could  not  prove  his  readiness  and  willing- 
ness to  refer  this  claim  to  the  arbitrators ;  and  that  the  award  and  the 
personal  testimony  of  the  referee,  that  the  ownership  of  those  goods  was 
in  dispute  before  and  decided  by  him,  was  admissible. 

BILL  in  equity  filed  by  Robert  D.  Evans  and  Levi  Ladd  against 
Charles  M.  Clapp,  for  the  settlement  of  partnership  affairs. 
Case  reserved  for  the  full  court 
The  facts  are  stated  in  the  opinion. 

W,  A.  Fields  for  plaintiffs. 

•  A.  A.  Ranney,  for  defendant. 

Endicott,  J.  The  facts  and  questions  presented  upon  this 
record  are  numerous  and  complicated,  and  may  be  more  readily 
understood  by  reducing  them  to  order  and  indicating  those  we 
consider  material  and  important  to  the  decision. 

The  parties  to  this  bill  were  partners  dealing  in  rubber  goods, 
having  in  their  store  a  stock  of  goods  of  their  own,  and  also  goods 
consigned  to  them  for  sale  by  the  National  Rubber  Company.  The 
partnership  was  dissolved  by  articles  of  dissolution  on  October  1, 
1872.  The  defendant  was  to  continue  the  business  with  its  good 
will,  and  the  articles  provided,  among  other  things,  that  he  should 
take  the  stock  of  goods  on  hand  belonging  to  the  firm  and  allow 
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and  pay  the  plaintiflb  therefor  in  the  aettlement  aooording  to  their 
rMpeotiye  interests.  An  inventory  of  stock  on  hand  on  October 
1^  1973,  was  taken,  and  it  was  supposed  that  14,1S6  pairs  of  boots 
and  shoes  then  in  the  store  were  the  property  of  the  rubber  com- 
pany, and  they  were  not  included  in  the  inventory.  The  turticles 
also  provided  that  matters  in  dispute  between  the  partners 
should  be  determined  by  certain  arbitrators  named  therein.  There 
were  fleveral  matters  in  dispute  upon  which  the  arbitrators  passed, 
but  the  master  has  found  that  the  questions  arising  in  this  ease 
were  not  submitted  to  or  passed  upon  by  them. 

The  defendant,  after  October  1,  1872,  carried  on  the  business 
alone,  and  in  the  great  fire  of  November  9, 1872,  the  bulk  of  his 
goods,  including  such  of  the  14,136  pairs  of  boots  and  shoes  as 
then  remained  unsold,  were  destroyed.  A  controversy  then  aroso 
between  the  plaintiffs  and  the  defendant  on  the  one  side,  as  mem- 
bers of  the  dissolved  firm,  and  the  rubber  company  on  the  other, 
in  regard  to  the  settlement  of  their  accounts ;  in  which  an  im- 
portant question  in  dispute  was,  who  owned  the  14,136  pairs  of 
boots  and  shoes  on  October  1,  1872;  the  rubber  company  insisting 
that  they  belonged  to  the  firm,  and  the  members  of  the  firm,  that 
they  were  the  property  of  the  company.  Being  unable  to  agree, 
they  entered  into  a  submission  in  writing  of  all  demands  between 
them  to  a  referee.  At  the  hearing  before  him  the  firm  presented  a 
detailed  statement  of  their  account  with  a  balance  of  about  t4i,- 
000  due  them.  The  account  consisted  of  charges  for  advances 
made  on  goods  consigned  to  them  by  the  company,  with  credits  for 
goods  sold  or  assumed  and  taken  by  the  firm.  The  chief  matter  in 
dispute  was  the  ownership  of  the  14,136  pairs  of  boots  and  shoes, 
which  the  firm  did  not  credit  to  the  company  in  their  account,  as 
the  company  contended  should  be  done.  The  referee  admitted  the 
claim  of  the  rubber  company,  to  the  extent  of  9,977  pairs,  finding 
that  number  in  fact  to  belong  to  the  firm,  and  as  a  necessary  result 
credited  the  company  with  that  number  in  the  account.  He  also 
found  that  certain  goods  charged  to  the  rubber  company  as  **  re- 
consigned  *'  and  "  recharged  "  goods  should  also  be  credited  to  tlie 
company.  His  award  was  in  general  terms  in  favor  of  the  firm  in 
the  sum  of  $19,904  without  further  detail,  and  was  settled  by  (ha 
parties  on  that  basis. 

The  plaintiffs  therenpon  bring  this  bill,  which,  among  other 
things,  in  substance  alleges  that  the  defendant  refuses  to  account 
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for  a  large  quantity  of  goods  in  the  store  on  October  1, 1872,  of 
which  he  took  possession  under  the  articles  of  dissolution,  and 
which  were  considered  by  both  parties  at  that  time  to  belong  to 
the  rubber  company,  but  which  in  fact  belonged  to  the  firm,  and 
for  which  the  defendant  was  bound  to  account  and  to  pay  the 
plaintiffs  for  their  respective  interests  therein.  The  answer  admits 
that  the  defendant  took  all  the  goods  belonging  to  the  firm  on 
October  1,  1872,  but  denies  that  there  were  any  goods  taken  by 
him,  then  considered  to  be  the  property  of  the  rubber  company, 
which  in  fact  belonged  to  the  firm.  It  then  alleges  that,  at  the 
time  of  the  dissolution,  an  account  of  all  the  goods  belonging  to 
the  firm  was  taken  by  the  plaintiffs  and  assented  to  by  the  defend- 
ant, and  that  he  has  paid  them  according  to  the  account ;  and 
the  answer  also  alleges  that  all  the  matters  in  dispute  have  been 
submitted  to  arbitrators  under  the  articles  of  dissolution,  and  their 
report  is  conclusive. 

It  may  be  convenient  in  this  connection  to  dispose  of  some  of 
the  questions  raised  and  argued  by  the  defendant 

It  is  contended  that  it  was  not  competent  for  the  master  to  go 
behind  the  determination  of  the  parties*  when  they  made  the  inven- 
tory. But  the  master  has  found  that  it  was' then  supposed  that 
the  14,136  pairs  of  boots  and  shoes  belonged  to  tlie  rubber  com- 
pany, and  for  that  reason  they  were  not  included.  The  plaintiffs 
are  not  debarred,  therefore,  from  showing  that  they  were  the 
property  of  the  firm.  It  was  a  case  of  mutual  mistake,  and  there 
is  nothing  in  the  articles  of  dissolution  which  makes  an  inventory 
binding  or  conclusive. 

The  defendant  also  contends  that  the  plaintiffs  cannot  maintain 
this  suit,  by  reason  of  the  provision  for  a  reference  in  the  articles 
of  dissolution.  It  is  sufficient  to  say,  in  reply  to  this,  that  no 
such  question  is  open  on  the  answer.  The  allegation  of  the  answer 
is  in  substance  that  all  matters  in  dispute  were  referred  to  arbitra- 
tors. This  is  an  entirely  different  question,  and  the  master  has 
found  that  the  questions  here  raised  were  not  submitted  to  the 
arbitrators  or  pa8S3d  upon  by  them.  Tiieir  award,  therefore,  is  not 
a  bar  to  this  demand.  Edwards  v.  Stevens,  1  Allen,  315;  1  Dan. 
Oh.  Pract.  (4th  Am.  ed.)  670.  See  Wood  v.  Humphrey,  114  Mass. 
185.  Nor  was  it  competent  for  the  defendant  to  prove  that  he  was 
ready  and  willing  to  refer  this  claim  to  the  arbitrators  named  in 
fbe  articles.   The  issue  not  being  raised  in  the  answer,  that  the  agree- 
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meat  to  refer  precluded  the  plointifFs  from  maiutaiiiing  this  bill, 
whether  the  defendant  was  ready  and  willing  to  refer  was  immaterial- 
There  wore  other  matters  set  forth  in  the  bill  and  answer,  which 
were  settled  by  the  parties  pending  the  hearing  before  the  master ; 
and  the  only  question  left  for  the  master  to  decide  was  the  claim 
against  the  defendant  arising  out  of  the  adjustment  of  the  affairs 
of  the  firm  with  the  rubber  company. 

The  plaintiffs  offered  in  evidence  before  the  master,  on  the  ques- 
tion who  owned  the  14,136  pairs  of  boots  and  shoes,  and  as  to  the 
goods  described  as '' recharged "  and  ^^reconsigned"  to  the  com« 
pany,  the  award  of  the  referee,  and  also  his  testimony  to  prove 
that  the  ownership  of  these  boots  and  slices  was  in  dispute  before 
him,  and  that  he  admitted  the  claim  of  the  rubber  company  to  the 
extent  that  9,977  pairs  belonged  to  the  firm  on  October  1, 1872. 
Independent  evidence  was  also  offered  by  the  plaintiffs  on  these 
questions.  The  defendant  objected  to  the  evidence  of  the  sub- 
mission to  and  award  of  the  referee  in  the  controversy  with  the 
rubber  company,  and  to  his  testimony  respecting  the  14,136  pairs 
of  boots  and  shoes  on  hand  on  October  1, 1872.  The  master  makes 
two  findings  upon  this  part  of  the  case:  one  based  upon  the 
award  and  the  testimony  of  the  referee ;  and  the  second  upon  the 
other  evidence  before  him.  Assuming  the  award  and  the  evidence 
of  the  referee  to  be  competent  and  conclusive,  he  finds  that  9,977 
pairs,  and  the  reconsigned  and  recharged  goods,  belonged  to  the 
firm ;  and,  if  not  competent,  then  upon  other  evidence  he  finds 
that  a  portion  of  the  14,136  pairs  belonged  to  the  firm,  but  that 
^^it  is  not  possible  to  ascertain  at  this  time  the  exact  quantity," 
and  he  is  unable  to  do  so ;  but  as  the  best  approximation  to  accur- 
acy under  the  circumstances  he  finds  that  this  quantity,  would 
amount  to  3,600  pairs,  and  that  the  ''  recharged  and  reconsigned 
goods "  belonged  to  the  firm,  and  he  also  finds  the  value  to  bo 
tl.58  per  pair.  It  is  to  be  observed  that,  laying  aside  the  award, 
the  master  has  found  on  other  evidence  as  to  the  recharged  goods 
and  as  to  the  value  per  pair  of  the  goods  on  hand  on  October  1, 
1872,  belonging  to  the  firm.  The  only  question,  therefore,  is 
whether  the  award  and  tiie  testimony  of  the  referee,  that  the  own- 
ership of  the  goods  was  In  dispute  before  him,  and  that  he  admitted 
the  claim  of  the  rubber  company  to  the  extent  that  9,977  pairs 
belonged  to  the  firm,  was  competent,  and  the  testimony  of  the 
referee  as  to  other  matters  becomes  immaterial. 
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The  first  qaestion  that  anses  is,  woald  the  award  and  the  testi- 
mony of  the  referee  have  been  competent  in  a  subsequent  suit 
between  these  parties  and  the  rubber  company,  in  which  the  title 
to  these  goods  was  in  dispute. 

The  award  of  a  referee,  after  a  full  hearing,  and  acquiesced  in 
by  the  parties,  is  binding  and  conclusive  upon  all  matters  submit- 
ted to  him.  It  often  becomes  necessary,  in  deteiminin^  what 
questions  are  concluded  by  the  award,  or  whether  the  award  is  in 
itself  binding  upon  the  parties,  to  show  by  parol  evidence  what 
took  place  before  the  referee,  what  was  in  controversy  before  him, 
and  what  matters  entered  into  his  decision.  The  referee  is  a  com* 
potent  witness  himself  to  establish  these  facts.  Martin  v.  Thorn- 
tony  4  Esp.  180 ;  Strong  v.  Strong^  9  Gush.  560,  576,  and  cases 
cited;  Blakdyy,  Oraham,  111  Mass.  8;  Scott  v.  Perhy\  98  id. 
511 ;  Wood  V.  Wm%8, 110  id.  454  ;  In  re  Dare  Vaihy  Railway ,  L. 
R,  6  Eq.  4:^9,  435.  But  parol  evidence  is  not  admissible  to  vary 
or  control  a  written  award,  and  there  are  numerous  decisions  show- 
ing in  what  cuscs  such  evidence  is  incompetent,  and  in  which  a 
referee  is  precluded  from  testifying.  Wiswall  v.  Holly  Quincy, 
27 ;  Withington  v.  Warren^  10  Mete.  431,  433 ;  Clark  v.  Burty  4 
Gush.  396,  399  ;  Leavitt  v.  GotneTy  5  id.  129  ;  Ward  v.  Oould^  & 
Pick.  291.    See  2  Oreenl.  Ev.,  §  78. 

In  a  recent  ease  in  England,  heard  before  the  Gonrt  of  Exche- 
quer, the  Exchequer  Chamber  and  the  House  of  Lords,  this  ques- 
tion is  very  fully  and  elaborately  considered.  Buceleueh  v.  Metro^ 
politan  Board  of  Works,  L.  R.,  3  Ex.  306  ;  L.  R.,  5  id.  221 ;  L. 
B.,  5  H.  L.  418,  457,  462.  The  case  arose  upon  a  claim  made  by 
the  plaintiff  for  damages  to  his  property  by  reason  of  an  embank- 
ment oonstructed  by  public  authority  along  the  River  Thames,  and 
was  referred  to  an  arbitrator,  who  was  called  as  a  witnesf  by  the 
defendants  for  the  purpose  of  showing  that  he  exceeded  his  author- 
ity. All  the  judges  gave  opinions  in  the  course  of  the  proceedings. 
The  Lord  Ghancellor,  in  giving  the  final  judgment  in  the  House  of 
Lords,  remarked  :  "  The  umpire  being  a  competent  witness,  the 
only  question  is,  to  what  extent  the  defendants  were  entitled  to 
examine  him  as  to  the  particulars  of  his  award.  They  had  an 
undoubted  right  to  know  from  him  whether  in  his  estimate  of  the 
compensation  lie  took  into  consideration  any  matters  not  included 
in  the  reference,  and  therefore  not  within  his  jurisdiction.  To 
prevent  the  defendants  from  questioning  him  so  far  would  have 
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beeu  to  deprive  them  of  infonnatioii  to  which  they  were  entitled^ 
by  shutting  them  off  from  the  only  source  of  ifc,  in  the  breast  of 
the  umpire.  He  alone  could  tell  what  subjects  he  included  under 
the  general  terms  of  his  a^ward.  But  this  having  been  ascertained 
the  defendants  were  not  at  liberty  to  go  farther,  and  to  ask  the 
umpire  what  were  the  elements  which  entered  into  his  consider* 
ation  in  determining  the  quantum  of  compensation.  Within  the 
limits  of  the  reference,  the  amount  to  be  awarded  was  entirely 
within  the  discretion  and  judgment  of  the  umpire.''  And,  in  con-- 
cnrring  with  the  Lord  Chancellor  in  the  result.  Lord  Gaibns  said: 
'^It  appears  tome  that,  upon  every  point  which  maybe  consid* 
ered  to  be  a  matter  of  fact  with  reference  to  the  making  of  the 
award,  the  evidence  of  the  arbitrator  or  umpire  was  properly 
admissible.  He  was  properly  asked  what  had  been  the  course 
which  the  argument  before  him  had  taken  —  what  claims  were 
made  and  what  claims  were  admitted  ;  so  that  we  might  be  put  in 
possession  of  the  history  of  the  litigation  before  the  umpire  up  to 
the  time  when  he  proceeded  to  make  his  award.  But  there  it 
appears  to  me  the  right  of  asking  questions  of  the  umpire  ceased. 
The  award  is  a  document  which  must  speak  for  itself,  and  the  evi- 
dence of  the  umpire  is  not  admissible  to  explain  or  to  aid,  much 
less  to  attempt  to  contradict  (if  any  such  attempt  should  be  made) 
what  is  to  be  found  on  the  face  of  the  written  instrument." 

Two  cases  have  come  under  our  notice  which  bear  directly  on  the 
question  presented  in  this  case.  In  Zeigler  v.  ZeigUvy  2  S.  &  IL 
386,  the  plaintiff  brought  an  action  to  recover  compensation  for 
repairing  a  saw-mill  on  the  premises  of  the  defendant  The  de- 
fendant pleaded  an  award  of  arbitrators,  and  a  judgment  thereon 
in  a  former  suit  between  the  same  parties.  At  the  trial,  the  defend- 
ant offered  the  record  of  the  former  suit,  which  was  an  action  of 
covenant  founded  on  an  agreement  by  the  plaintiff  to  sell  the 
defendant  a  tract  of  land  on  which  the  saw-mill  was  erected.  It 
was  referred  to  arbitrators,  who  awarded  in  general  terms  that  the 
plaintiff  should  give  to  the  defendant  a  deed  of  the  premises.  The 
record  and  the  award  were  admitted  in  evidence,  and  the  arbitra- 
tors were  allowed  to  testify  that  the  dispute  relative  to  the  claim 
for  repairing  the  saw-mill  had  beeu  decided  by  them,  the  plaintiff 
having  brought  it  forward  and  demanded  compensation.  The 
plaintiff  had  acquiesced  in  the  award,  and  the  court  held  that  he 
vas  bound  by  it,  and  that  when  a  party  brings  forward  a  claim. 
Vol.  XXV  — 8 
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And^  in  the  nsual  course  of  proceedings,  such  claim  is  not  entered 
on  the  record,  it  becomes  necessary  to  prove  it  by  parol  evidence^ 
which  was  the  best  that  the  nature  of  the  case  admitted,  and  that 
the  law  of  evidence  adapts  itself  to  the  nature  of  the  case.  In 
Buck  v.  Spoffordy  35  Me.  526,  the  award  directed  the  convey- 
ance of  certain  land,  and  the  referees  were  allowed  to  testify  that, 
before  them,  the  plainti£F  claimed  a  right  to  three-sixteenths  of  a 
township,  and  that  they  decided  that  he  was  entitled  to  but  three- 
twentieths. 

Suppose,  in  the  case  at  bar,  after  the  rendition  of  the  award  and 
the  settlement  of  the  parties  according  to  its  terms,  the  rubber 
company  had  brought  trover,  or,  if  the  boots  and  shoes  had  been 
in  existence,  replevin  for  them  against  the  firm  or  this  defendant, 
in  whose  possession  they  were.  The  face  of  the  award  discloses  no 
decision  on  the  question  of  title,  which  had  been  already  decided. 
It  would  clearly  have  beeu  competent  for  the  referee  to  testify,  on 
the  production  of  the  award,  that  the  question  of  title  to  these 
boots  and  shoes  was  in  dispute  before  him,  that  he  had  decided 
that  the  boots  and  shoes  or  a  portion  of  them  belonged  to  the  firm, 
that  his  decision  on  that  question  entered  into  his  award,  and  that 
Jie  allowed  the  value  of  a  certain  portion  of  them  as  a  credit  to 
the  account  of  the  company.  In  other  words,  the  referee  may 
testify  to  the  proceedings  before  him,  and  that  the  question  sought 
to  be  tried  in  the  new  suit  was  settled  and  determined  by  arbitra- 
tion. 

Nor  can  there  be  any  doubt  that  the  result  of  the  award  is  also 
binding  on  the  plaintiffs  and  defendant  It  not  only  concluded 
the  rights  of  the  firm,  as  against  the  rubber  company,  but  as  be- 
tween themselves  and  in  view  of  the  contract  of  dissolution.  The 
award  did  not  change  the  title  to  the  property ;  it  merely  ascer- 
tained it.     Thorpe  v.  Eyrey  1  A.  &  E.  926. 

If  an  award  is  made  against  a  firm,  and  it  is  paid  by  one  part- 
ner, upon  the  question  of  contribution  by  the  others,  the  amount 
of  the  award  is  conclusive.  They  cannot  dispute  that  the  amount 
paid  was  not  really  due  from  the  firm.  The  question  before  the 
Tcferee  was,  to  whom  the  boots  and  shoes  belonged  ;  if  to  the  com- 
pany, his  award  would  have  been  larger  ;  as  he  found  they  belonged 
to  the  firm,  the  award  was  smaller  by  deducting  their  value.  As, 
by  the  articles  of  dissolution,  these  boots  and  shoes,  foiind  to  belong 
to  the  firm,  passed  to  the  defendant,  to  be  paid  for  by  him,  he  can- 
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not  be  permitted  to  try  the  question  of  title  again,  when,  by  a 
failure  of  evidence,  the  parties  may  not  be  able  to  establish  the 
fact  If  he  can  succeed  in  throwing  out  the  finding  of  the  referee, 
upon  which  the  rights  of  the  firm  against  the  rubber  company,  and 
the  title  in  these  particular  boots  and  shoes,  was  established,  he 
may  get  them  without  paying  for  them.  And,  while  the  plaintiffs 
have  suffered  in  the  award  by  having  to  credit  these  shoes  to  the 
account  of  the  firm  against  the  company,  they  may  suffer  in  this 
ease,  unless  they  can  show  by  the  award  that  they  did  in  fact  be- 
long to  the  company.  This  would  be  a  most  inequitable  result, 
and  would  prevent  the  plaintiffs  from  arriving  at  a  just  settlement 
of  their  respective  interests  under  the  articles  of  dissolution. 

This  conclusion  renders  it  unnecessary  to  consider  whether  the 
master  should  have  reported  the  evidence  in  regard  to  the  amount 
of  goods  on  hand  on  October  1, 1872.  And  no  reason  is  shown  why 
the  claim  for  reconsigned  and  recharged  goods  should  not  have 
been  allowed. 

We  therefore  decide  that  the  award  was  competent,  and  that  it 
was  also  competent  to  show  that  the  question  whether  the  firm  or 
the  company  owned  the  rubber  goods  was  in  controversy  before  the 
referee,  and  that  he  decided  that  a  certain  number  of  them 
belonged  to  the  firm.  How  far  the  further  evidence  given  by  the 
referee  vas  competent,  it  is  unnecessary  to  inquire,  as  the  master 
finds  by  other  evidence  the  value  per  pair  of  the  boots  and  shoes, 
and  as  to  the  recharged  and  reconsigned  goods. 

The  plaintifb  are  entitled  to  a  decree  that  the  defendant  shall 
pay  to  them,  in  their  respective  proportions  for  the  9,977  pairs  of 
boots  and  shoes,  at  tl.58  per  pair,  and  for  the  recharged  and  recon* 
signed  goods. 

Decree  accordingly. 
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Goodrich  V.  Hulbkrt. 

(108  Maas.  MO.) 
Arbitrator  —DUquaHficaiion, 

TbA  award  of  an  arbitrator  will  not  be  set  aside  beoanse  he  bad  tontKerlj  been 
oounsel  in  another  action  for  the  party  In  wkoee  fayor  he  makep  award, 
althoug^h  this  fact  was  not  known  to  the  nneucoeflsf ul  party  or  his  ooaasel, 
in  the  absence  of  evidence  of  intentional  concealment  of  the  fact.* 

ACTION  on  contract,  referred  by  agreement,  in  1876,  to  Henry 
W.  Paine,  who  made  an  awaixl  in  favor  of  plaintiff.  Defend- 
ants moved  to  set  aside  the  award,  because  the  referee  was  not  dis* 
interested.  It  appeared  that  some  ten  years  before,  an  action  of 
libel  had  been  brought  against  the  plaintiff  (Goodrich,  and  that  the 
referee,  Mr.  Paine,  had  been  associated  as  senior  counsel  with  Mr. 
Merwin,  Goodrich's  attorney  in  action.  The  trial  excited  much 
personal  feeling.  The  case  was  settled  by  agreement  in  1871,  and 
since  that  time  Mr.  Paine  had  never  acted  as  counsel  for  Goodrich 
nor  had  any  personal  relations  with  him.  The  defendants  in  this 
case  and  their  counsel  were  ignorant  of  those  facts  when  they 
assented  to  Mr.  Paine's  appointment  as  referee,  and  until  after  the 
award  was  made,  and  if  they  had  known  them,  would  not  have 
assented  to  his  appointment.  Before  making  the  agreement  for 
the  reference,  defendants' counsel  asked  Mr.  Merwin,  Goodrich's 
counsel  in  this  case,  whether  Mr.  Paine  was  connected  or  interested 
with  Goodrich  as  counsel  or  otherwise,  and  was  informed  that  he 
was  not,  from  which  he  inferred  that  Mr.  Paine  had  never  acted  as 
counsel  for  G^)odrich,  and  so  stated  to  defendants,  who  consented 
to  the  reference  on  that  understanding.  Goodrich  was  a  material 
witness  on  this  trial  on  his  own  behalf.  It  was  not  contended  that 
Mr.  Merwin  intended  to  mislead  or  conceal,  or  that  the  referee  was 
chargeable  with  improper  conduct,  or  was  conscious  of  any  bias  or 
prejudice  in  the  case.  The  court  below  refused  to  set  aside  the 
award,  and  defendants  alleged  exceptions. 

Jf.    Wilcox,  for  defendants. 

if.  L.  Dawes,  for  plaintiff,  was  not  called  upon. 

*  See  Ofite,  p.  40,  and  note,  p.  46. 
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Gbay,  C.  J.  The  only  ground  assigned  for  the  defendants' 
motion  to  set  aside  the  award  was  bias  and  interest  of  the  arbitra- 
tor,  by  reason  of  his  having  acted  as  counsel  for  the  plaintiff  in  a 
former  action,  which  was  not  disclosed  or  known  to  the  defendants 
or  their  counsel  until  after  the  award  was  made.  It  was  not  con- 
tended that  the  fact  was  intentionally  concealed,  it  did  not  appear 
that  the  plaintiff  or  his  counsel  knew  or  suspected  that  the  defend- 
ants were  ignorant  of  it,  and  their  actual  ignorance  of  the  fact  is 
immaterial.  The  decision  of  the  judge,  overruling  the  motion,  is 
not  subject  to  revision  by  the  full  court  as  to  matters  of  fact.  To 
hold^  as  matter  of  law,  that  a  member  of  the  bar  is  disqualified  to 
act  as  an  arbitrator,  merely  because  he  has  formerly  been  of  coun- 
sel for  one  of  the  parties,  would  be  an  imputation  upon  the 
uprightness  and  good  faith  of  the  profession.  The  twenty-ninth 
article  of  the  Declaration  of  Rights,  declaring  *'  the  right  of  every 
citizen  to  be  tried  by  judges  as  free,  impartial,  and  independent  as 
the  lot  of  humanity  will  admit,  if  interpreted  as  contended  by  the 
learned  counsel  for  the  defendants,  would  prevent  a  judge  from 
sitting  in  every  case  to  which  a  former  client  of  his  in  any  other  case 
was  a  party. 

Exceptions  overruled. 


Bakeb  v.  Willis. 

(123  Mass.  194.) 
SumpHofi  of  trade  tools  from  execution, 

A  debtor,  who  is  both  a  musician  and  a  tinner,  and  who  aapports  himself  hj 
plajing  the  comet  and  working  at  his  trade,  is  entitled  to  exemption  from 
attachment  on  his  comet,  if  the  valne  of  the  same  and  his  tinner's  tools  is 
lesa  thaa  $100.    (See  note,  p.  63.) 

TORT  for  the  conversion  of  a  cornet,  attached  by  defendant,  as 
deputy  sheriff.  Action  tried  in  the  District  Court  of  South- 
ern Berkshire.  The  plaintiff  was  a  tinner  by  trade  and  also  a 
musician,  had  followed  both  occupations  fifteen  years,  earned  $15  a 
week  at  his  trade,  and  t5  a  night  when  he  played  the  cornet,  and 
he  played  whenever  he  had  an  opportunity.     His  tinner's  tools 
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were  worth  not  over  $25,  the  value  of  the  cornet  was  the  same,  and 
he  had  no  other  tools  or  musical  instruments.  Verdict  for  the 
plaintiff,  exceptions  overruled  by  the  Superior  Court,  and  defend* 
ant  appealed. 

H.  J.  Dunham,  for  defendant. 
ff.  G.  Joyner,  for  plaintiff. 

Ames,  J.  The  obvious  design  and  effect  of  the  law  exempting 
from  attachment  a  debtor's  tools  and  implements  of  trade,  neces- 
sary for  carrying  on  his  trade  or  business,  and  not  exceeding  one 
hundred  dollars  in  value,  were  to  secure  to  handicraftsmen  the 
means  by  which  they  are  accustomed  to  earn  their  livelihood  in  their 
respective  employments.  Gen.  Stats.,  ch.  133,  g  32,  cl.  5  ;  Howard 
V.  WiUiamBy  2  Pick.  80.  It  has  been  decided  that  a  mechanic  does 
not  lose  the  benefit  of  this  exemption  by  a  temporary  suspension  of 
his  trade,  provided  it  is  with  the  intention  of  returning  to  it  when 
opportunity  should  offer.  CaaweU  v.  Keith,  12  Oray,  351.  It  has 
also  been  decided  that  the  occupation  of  a  musician  is  within  the 
meaning  of  the  statute,  and  that  a  portable  musical  instrument 
used  by  him  in  that  business  is  exempt  from  liability  to  attachment 
or  seizure  on  execution.     Qoddard  v.  Chaffee,  2  Allen,  395. 

It  is  true  that  in  Howard  v.  Williams  a  doubt  is  intimated  as  to 
the  mode  of  applying  this  statutory  exemption  in  the  case  of  a 
debtor  having  two  distinct  trades.  And  in  Goddardv,  Cliaffee  some 
im{)ortance  seems  to  be  attached  to  tlie  fact  that  the  debtor  had  no 
other  occupation  or  employment  than  thac  of  a  musician.  But  it 
is  well  remarked  by  Mr.  Justice  Merrk^k  in  the  latter  case,  that  the 
word  "business,"  as  used  in  the  statute,  is  "of  large  signification, 
and  denotes  the  employment  or  occupation  in  which  a  person  is 
engaged  to  procure  a  living."  There  are  some  kinds  of  business, 
such  as  ice-cutting  and  gardening,  which  can  only  be  earned  on 
during  part  of  the  year,  leaving  the  remainder  of  the  time  without 
regular  employment*  It  may  also  happen,  from  a  general  stagna- 
tion of  business,  or  from  accidental  causes,  that  an  artisan  may  find 
his  usual  business  insufficiently  remunerative  for  his  support  In 
siich  cases,  the  law  will  not  discourage  the  debtor  from  the  occa- 
sional exercise  of  any  other  trade  or  business  in  which  he  has  skill, 
to  supply  the  deficiency  in  his  earnings.    There  is  nothing  in  the 
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statute  restricting  the  term  "  business  "  inflexibly  to  a  single  busi- 
ness. In  Eager  y.  Taylor ,  9  Allen,  156,  it  was  held  that  cL  6  of  the 
Oen.  Stats.,  eh.  133,  §  32,  in  which  the  exemption  of  materials  and 
stock  necessary  for  carrying  on  the  debtor's  trade  or  business  is 
provided  for,  does  not  strictly  limit  the  exemption  to  what  is  com- 
monly pursued  as  a  single  trade.  See  Pierce  v.  Oray^  7  Gray,  67. 
It  is  diflBcult  to  see  why  a  different  rule  of  construction  should  be 
applied  to  the  exemption  of  tools  and  implements.  It  may  be 
necessary  to  the  subsistence  of  a  mechanic  in  a  country  town  that 
he  should  have  more  than  one  kind  of  business.  All  danger  of 
abase  arising  from  this  liberal  construction  of  the  statute  is  fully 
guarded  against  by  the  moderate  amount  in  money  to  which  the 
exemption  is  limited. 

Exceptions  overniletL 

NoTB  BT  THS  RxFOSTBB.— The  word  '*  tool8,"  a8ed  iii  the  statutes  of  exemp- . 
tiou.  Indicates,  in  its  primaiyaud  ordliiaxy  sense,  some  instrument  that  is  used 
by  liand  in  the  production  of  some  other  thing.  In  some  statutes  the  word  **  Im- 
plements **  has  been  added,  to  cover  manjr  things  that  would  not  come  under 
the  former  designation.  Both  words  have  reoeiTed  a  liberal  and  beneficial 
interpretation  in  the  cases. 

Who  may  daim  the  exempiton. — At  common  law  there  was  no  exemption. 
See  Thompson  on  Homesteads  and  Exemption,  S  756.  But  this  defect  has  been 
supfdied  by  statutes  in  our  States,  the  provisions  of  which  are  not  materially  dif- 
ferent. The  oases  seem  to  apply  the  right  of  exemption  to  one  who  habituaUy 
labors,  and  uses  the  articles  in  his  labor,  and  not  to  extend  it  to  contractors, 
superintendents,  capitalists,  or  mere  owners  of  tools,  implements,  or  machlneiy, 
used  by  employees  alone.  In  South  Carolina,  the  statute,  the  language  of  which 
is—'*  If  a  mechanic,  the  tools  of  his  trade,"  was  held  to  embrace  a  master  work- 
man, who  personally  worked  with  his  own  tools  and  his  own  hands,  but  who  wa8 
not  a  mere  journeyman.  The  court  say  the  personally  working  with  his  tools  is 
the  essential  characteristic  of  the  mechanic.  Purkeraoti  v  Wi^htmntif  4  Strobh. 
963.  In  Alabama,  under  a  statute  exempting  '*  all  tools  or  implements  of 
trade,"  similar  doctrine  was  held.  In  the  case  of  one  who  kept  a  tinner's  shop, 
and  employed  workmen  to  make  the  wares  which  he  sold,  although  he  himself 
"  sometimes  tinkered  "  about  the  shop.  The  court  held  that  the  exemption 
must  be  confined  to  the  case  of  a  debtor  who  uses  them  in  his  trade,  and  is  not 
extended  to  one  who  employs  others  to  work  for  him.  It  must  be  noted  that 
there  was  no  evidence  in  this  case  that  the  debtor  was  a  tinner  by  trade.  And 
under  the  Oregon  statute,  a  carpenter  who  contracts  for  building  houses  is  held 
not  to  be  in  the  pursuit  of  -**  a  trade,  occupation,  or  profession."  This  was  in 
Inference  to  a  horse  and  wagon,  which  the  court  thought  no  part  of  a  carpen- 
ter's tools  or  implements.  The  reason  of  the  court,  that — *'  if  the  law  were 
construed  otherwise,  a  merchant  or  shop-keeper  might  successfully  claim  his 
stock  in  trade,"  seems  rather  Irrelevant  and  Inconclusive.  In  re  Whetmore, 
Deady,  686.  But  In  Hotrard  v.  Williams,  2  Pick.  83,  It  is  said—''  The  exemp- 
tion Is  not  limited  merely  to  the  tools  used  by  the  tradesman  wlUi  hi$  owti  /latitb, 
but  comprises  such  in  character  and  amount  as  are  necessary  to  enable  him  to 
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proBeoute  his  appropriate  busineM  iu  a  coiiveiiieut  and  usual  mauuer;  aud  the 
oulj  rule  by  which  it  can  be  restricted  id  that  of  good  seuso  aud  disoretiou  iu 
reference  to  the  circumstances  of  each  particular  case.  It  would  be  too  narrow 
a  construction  of  n  humane  and  beneficial  statute,  to  douj  to  tradesmen  whose 
occupation  oau  hardly  be  prosecuted  at  all,  much  less  to  anj  profitable  end, 
without  the  aid  of  assistants,  as  journeymen  aud  apprentices,  the  necessary 
means  of  their  employment."  This  was  iu  the  case  of  a  watch-maker  and  jew- 
eler, who  worked  with  his  own  hands  as  a  watch-maker,  and  had  an  apprentice 
who  did  the  jeweler^s  work.  A  dentist  Is  regarded  as  a  mechaiiio  In  Michigan 
(Maxon  v.  Perrott,  17  Mich.  832) ;  but  not  so  in  Mississippi.  WhUconib  v.  RHd^ 
31  Miss.  6G7.  In  the  former  case  the  court  say:  **  A  dentist  in  one  sense  is  a 
professional  man,  but  iu  another  sense  his  calling  is  mainly  mechanical,  and  the 
tools  which  he  employs  are  used  in  mechanical  operations.  Indeed,  dentistiy 
was  formerly  purely  mechanical,  and  instruction  in  it  soareeiy  went  beyond 
manna]  dexterity  in  the  use  of  tools ;  and  a  knowledge  of  the  human  system 
generally,  and  of  the  diseases  which  might  affect  the  teeth  and  render  an  oper- 
ation important,  was  by  no  means  considered  necessary.  Of  late,  however,  as 
the  physiology  of  the  hamaii  system  has  become  better  understood,  and  the 
relations  of  its  various  parts  and  their  mutual  dependence  are  more  dearly 
recognized,  dentistry  has  made  great  progress  as  a  scienee,  and  its  praotittoners 
claim,  with  much  justice,  to  be  classed  among  the  learned  professions.  It  is, 
nevertheless,  true,  that  the  operations  of  the  dentist  are  for  the  most  part 
mechanical,  and  so  far  as  tools  are  employed,  they  are  purely  so,  and  we  oould 
not  exclude  these  tools  from  the  exemption  which  the  statute  makes,  without 
confining  the  construction  of  the  statute  within  limits  not  justified  by  the 
words  employed. 

In  the  iatter  case  the  court  say :  **  A  dentist  cannot  be  properly  denominated 
a  *  mechanic*  It  is  trae,  that  the  practice  of  his  art  requires  the  use  of 
instruments  for  manual  operation,  and  that  much  of  it  consists  in  manual 
operation ;  but  it  also  involves  a  knowledge  of  the  physiology  of  the  teeth, 
which  cannot  be  acquired  but  by  a  proper  course  of  study ;  and  this  is  taught 
by  learned  treatises  upon  the  subject,  and  as  a  distinct,  though  limited  depart- 
ment of  the  medical  art,  in  institutions  established  for  the  purpose.  It  requires 
both  science  aud  skill,  and  if  such  persons  could  l>e  included  in  the  denomi- 
nation of  *  mechanics,'  because  their  pursuit  required  the  use  of  mectianical 
instruments  and  skill  in  manual  operation,  the  same  reason  would  include 
general  sui^geons  under  the  same  denomination,  because  the  practice  of  their 
profession  depends,  in  a  great  degree,  upon  similar  instruments  and  operative 
skill.  Nor  could  such  a  pursuit  properly  be  said  to  be  a  trade."  But  a  lawyer*s 
professional  library  is  not  within  the  meaning  of  the  expression  ''common 
t4»ols"  of  trade.  Leiioir  v.  Weeks,  20  Ga.  600.  See,  also,  Duperroti  v.  Com^ 
muny,  6  La.  Ann.  789.  Whether  one  oau  claim  under  two  different  denomina- 
tions in  the  same  statute  has  l>een  mooted. 

In  BeviU  v.  CraiuJUdL  19  Wis.  583,  the  decision  was  that  where  the  statute 
iu  one  place  exempted  *'  farming  utensils,"  and  in  another  place  *'  the  tools 
and  implements  and  stock  in  trade  of  any  mechanic,  miner,  or  (»ther  person," 
a  farmer  could  not  have  an  exemption  under  the  former,  and  also  claim 
exemption  as  an  ''other  person"  under  the  latter.  But  under  the  Missouri 
statute,  which  allows  certain  specific  articles  to  tho  '*  head  of  a  family,"  and 
also  the  tools  and  implements  of  his  trade  to  a  mechanic,  a  mechanic  who  was 
the  head  of  a  family  might  claim  uuder  both  provisions.  Harrison  v.  Jfartin, 
7  Mo.  286.    The  latter  is  put  on  a  humane  grcmud :  *'  The  sparseness  of  our 
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p4}|>ulatioii  ill  matij  seotioiis  of  tlie  State  in  sucii  that  mecbaiiios  oaiinot  find 
coiiataiit  employment  at  tbeir  trade ;  this  compels  them  to  unite  the  oultivatiou 
of  the  earth  with  tbeir  mechanioal  pursuits,  in  order  to  support  their  families. 
And  if  uot  protected  in  the  possessiou  of  the  things  necessary  for  that  purpose, 
they  would  abandon  their  trades  altogether  to  the  great  injury  of  the  com- 
mutiity.** 

I»  spite  of  a  dictum  iu  BevittY,  Crandnll,  mipra,  and  the  doubt  referred  to 
In  the  principal  case,  as  expressed  in  Howard  v.  IR(//atns  (where  it  was  left  to 
the  juiy  to  say  whether  the  watch-maker's  and  the  jeweler's  trades  were  dis- 
tinctly exercised),  we  do  uot  find  any  decision  contrary  to  that  of  the  priuci« 
ftal  case.  In  the  case  of  kindred  and  simultaneous  employments,  it  is  held 
that  there  may  be  several  exemptions;  as  a  machinist,  bell-banger,  screw- 
cutter,  etc.  {Parkemon  v.  WightmaUj  sufira);  a  book- binder  and  a  printer 
{Patten  v.  Smithy  4  Conn.  450);  in  the  latter  case  the  court  say:  *'Tbe  pursuit 
of  two  trades  by  Marsh  did  not  deprive  him  of  the  legal  exemption  of  his 
tooU  in  either  trade  if  they  were  necessary,  and  the  latter  occupation  was 
requisite  for  the  procurement  of  subsistence."  So  of  blacksmi thing  and 
waf»on-makiug.    SUtoart  v.  WeUon^  BSi  Mich.  59. 

ill  cases  where  the  statute  gives  the  exemption  for  the  benefit  of  the  business 
or  occupation  in  which  the  debtor  is  '*  wholly  or  principally  engaged,"  and  the 
debtor  has  several  employments,  only  such  articles  as  a  jury  shall  find  are 
essential  to  the  pi'osecutiou  of  the  principal  business  are  exempt.  MorriU  v. 
Seymottr,  8  Mich.  64.  The  test  of  what  business  is  the  principal,  is  the  reli- 
ance of  the  debtor  and  the  time  spent,  and  not  the  possible  profit.  SmcUley  v. 
ilaslieu,  B  Mich.  SSSii,  The  several  occupations  need  uot  engross  the  time  of  the 
debtor;  the  articles  may  be  such  as  are  suitable  and  iu  use,  although  uot  abso- 
lutely necessary ;  and  they  may  be  used  in  all  the  employments.  So  where 
one  who  had  given  up  trade,  and  chiefly  drove  about  with  a  horse  and  wagon, 
settling  up  his  late  business,  using  them  also  iu  cultivating  laud,  these  were 
held  exempt.  Ktnyon  v.  BcLker,  16  Mich.  678.  See,  also,  Stewart  v.  Weltoih 
82  Id.  56. 

The  debtor  is  entitled  to  the  exemption,  although  he  may  have  temporarily 
ceased  the  prosecution  of  his  business.  This  was  held  iu  a  case  where  the 
debtor  had  lost  his  own  land  tb^t  he  might  **  get  his  bread  by  tilling  the  land 
of  others."  Pierce  v.  Gray,  7  Gray,  60.  So  where  one  had  failed  In  the  hard- 
ware and  tinning  business,  the  court  observing,  **  we  think  that  until,  from 
Uipse  of  time,  or  other  facts,  it  is  apparent  a  person  has  relinquished  his 
former  occupation,  after  he  has  retained  his  exempted  tools  the  presumptious 
must  be  In  his  favor."  Harris  v.  HaytiM,  80  Mich.  140.  See,  also,  Harrison 
V.  Mitchell,  18  La.  Ann.  'OO.  But  if  he  has  ceased  his  trade  with  the  idea  of 
absconding,  the  exemption  is  at  an  end.    Davia  v.  i¥ood,  7  Mo.  160. 

The  business  must  be  a  lawful  one,  to  warrant  the  claim  of  exemption,  and  so 
it  waauot  allowed  to  one  who,  with(»ut  a  license,  and  against  the  statute,  was 
carrying  on  the  business  of  selling  intoxicating  liquors  by  the  glass,  to  be  drank 
on  the  premises,  and  claimed  his  liquors  as  **  stock  in  trade,"  under  the  Wis- 
consin statute.     WaUch  v.  Call,  32  Wis.  159. 

Although  the  article  is  new,  and  the  debtor  has  not  yet  commenced  its  use,  it 
may  still  be  exempt.    Fields  v.  MoiU^  15  Abb.  6. 

The  statute  does  not  apply  to  property  owned  by  a  partnership.  Pond  v. 
KimbaU,  101  Mass.  105. 

What  m-ticleH  are  exempt. — In  Louisiana,  commercial  books,  furniture  of 
counting  i-oonis,    and  iron  safes,  of  a  merchant,  as  **  tools  and  instrumsnt9% 
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necessary  for  the  exercise  of  the  trade  or  profession  by  which  he  gains  a  living." 
Farmers  and  Merchants*  Dank  v.  Ft-ankliu,  1  La.  Ann.  883;  Harrison  v.  Milcfieltr 
18  id.  260.  A  music  teacher's  piano,  as — '*furnitare  and  tools,  or  imple- 
ments necessary  to  carry  on  his  orlier  trade  or  business.*'  A.mend  v.  3furp/i]/y 
60  III.  837.  A  fisherman's  net  and  boat,  as  **  tools"  {Sammisv,  Smithy  1  N.  Y. 
[T.  &  C.  ]  444) ;  1  he  court  holding  it  a  question  of  fact.  A  farmer's  plough,  cart- 
wheels and  rigf^ing,  harrows,  drags,  etc.,  as  **  tools  of  occupation.*'  Wilkinson 
V.  Alley t  45  N.  H.  651.  A  shovel,  pick-axe,  dung-fork,  and  hoe,  used  in  tilling 
land.  Pierce  y.  Gray,  7  Gray,  C7;  distinguishing  Daily  v.  May,  N»if>ra,  and 
the  kindred  Massachusetts  cases.  Printing  presses,  cases,  types,  eic,  «ui  neces- 
sary tools.  PatUn  v.  Smitliy  4  Conn.  450;  disapproving  Btickingfia»n  v.  Bil- 
lings^ supra.  The  court  say :  **  On  the  principle  assumed  by  the  Supreme  Court 
of  Massachusetts,  the  blacksmith  might  be  deprived  of  his  anvil,  the  weaver 
of  his  loom,  and  the  turner  of  his  wheel,  to  the  entire  destruction  of  their  re- 
spective occupations."  They  distinguish  the  Massachusetts  case  in  one  sense, 
however,  by  pointing  out  that  there  the  articles  in  question  were  not  necessary 
tts  $1,000  worth  of  similar  articles  were  left  unattached.  The  same  doctrine  ia 
held  in  Sallte  v.  Waters,  17  Ala.  482,  as  to  articles  worth  $500.  The  judge  deliv- 
ering the  opinion,  however,  thought  otherwise.  He  said :  ^  We  should  look  to 
the  character  or  nature  of  the  trade  in  determining  whether  the  articles  claimed 
to  be  exempt  can  be  considered  as  tools  or  implements.  If  the^-rade  or  oocu(m»- 
tion  is  usually  carried  on  with  machiueiy,  or  implements  of  great  value,  we 
may  reasonably  conclude  that  the  legislature  did  not  intend  to  exempt  auoli 
from  levy  and  sale.  If  this  be  not  the  proper  construction  of  those  terms,  we 
must  hold  that  the  legislature  intended  to  permit  a  particular  class  of  trades- 
men to  enjoy  the  use  of  property  that  may  yield  a  large  annual  Inoome,  although 
they  may  be  involved  in  debt."  **  We  may  leave  him  in  independent  circum- 
stances while  his  creditors  are  put  at  defiance."  Tools  of  a  watch-maker  or 
jeweler  are  exempt.  Howard  v.  TFi/Ztoms,  2  Pick.  82.  A  sewing  machine  and 
a  fiddler's  fiddle  and  bow.  Wilki^iwn  y.  Alley,  45  N.  H.  562.  A  miUiner'a 
clcKsk,  stove,  screen,  pitcher  and  table  cover,  as  necessary  tools,  implements 
and  fixtures.  Woods  v.  Keyes,  14  Allen,  288.  A  watch,  hung  up  for  use  in  the 
house  of  a  family  having  no  clock,  or  necessary  to  the  prosecution  of  the  deb- 
tor's business,  as  a  working  tool .  Ditliny  v.  Vandefihurgh,  17  How.  80.  A  oanal 
boatman's  tow  line.  Fields  v.  MotiL  15  Abb.  6.  Meohanios'  tools  used  by  a  far- 
mer In  repairing  his  farming  implements.  Oarrett  v.  Patchin,  20  Vt.  248.  A 
hunter's  gun.  In  the  absence  of  any  statute  exempting  arms.  Choate  v.  Redr 
ding,  18  Tex.  581.  The  court  say :  **  I  see  no  reason  why  the  gun  of  a  hunter 
or  frontiersman,  essential  to  his  defense,  and  necessary  in  procuring  subsist- 
ence for  himself  and  family,  sh«>uldnot  also  be  exempt  from  execution." 

What  not  exempt.  —  Expensive  and  cumbrous  machinery,  and  materials,  such 
as  a  printer's  type  and  cases.  Buckinglham  v.  BiUings,  18  Mass.  82;  Dat^orth 
Y.Woodvmrd,  10  Pick.  423;  Spoofter v.  FUtcher,  SVt.  183.  A  '*bllly" and  'Jeiniy'* 
for  spinning  cloth.  K{lbum  v.  Demming,  2  Vt.  404.  A  mill  saw.  Batchelder  v. 
Shapleigh,  10  Me.  185.  A  threshing  machine  requiring  eight  or  ten  horses  and 
men  to  work  it,  as  a  **  necessary  working  tool"  of  a  farmer  {Ford  v.  Johfisof^,  84 
Barb.  864),  or  the  **proper  tools  or  implements  of  a  farmer."  Meyer  v.  Meyer,  28 
Iowa,  875.  An  oil  cloih  painter's  painting  and  stamping  blocks,  costing  $1,000  to 
$1,500,  requiring  workmen,  capital,  and  buildings  for  their  use,  as  *^  necessary 
tools  of  a  tradesman."  Ricfiie  v.  McCauley,  4  Penn.  St.  471.  Paper  mill  tools^ 
Implements  and  fixtures,  as  **  tools,  implements  and  fixtures  necessary  for  car- 
rying on  his  trade  or  business.'*  Smithy.  Ofdbs,  6  Gray,  296.  Scales,  measures* 
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hone,  wagon  and  liarueas  of  a  country  shop-keeper.  Wi\»m^  v.  Elliot,  7  Qray* 
09.  The  court  said :  ''  lu  his  business  of  a  country  store-keeper,  the  plaintiff 
had  no  work  to  do,  which  required  to  be  wrought  by  the  aid  and  instrumen- 
tality of  tools  and  implements.  In  that  respect  his  business  bore  no  resem- 
tdance  to  the  occupation  or  the  necessities  of  the  artisan,  mechanic  or  actual 
cultivator  of  the  soil."  Cart-wheels,  ox-yoke  and  bows,  staplis  and  cops  and 
pin,  of  a  farmer,  as  tools.  Daily  v.  Afay,  5  Mass.  818.  PABSONa,  Ch.  J.,  said :  '*Tools 
u(  a  mau*s  trade  or  occupation  do  not  include  implements  of  husbandry  used 
by  the  husbandman  in  tilling  his  farm."  A  printer's  paper  and  ink,  as  tools 
or  implements  of  trade.  SaUeev.  Waters^  17  AIbl43SSL  A  book-binder's  machines, 
stove,  desk,  chairs,  and  other  furniture,  as  implements  of  trade.  SeeUy  y« 
OwfUimt  40  Conn.  106.  The  court  said  the  furniture  **  being  common  to  most 
kinds  of  business,  cannot  in  any  proper  sense  be  said  to  be  the  tools  of  any 
particular  trade."  A  cigar-maker's  watch,  used  to  time  his  workmen,  as  **aa 
instrument  used  and  kept  by  the  debtor  for  the  purpose  of  carrying  on  "  his 
trade.  Rothachild  v.  Boelter,  18  Minn.  881.  *'  It  is  not  kept  or  used  for  the  purpose 
of  carrying  on  his  trade,  i.  e.,  to  make  cigars  with,  but  for  his  own  convenience 
In  keeping  the  account  between  himself  and  those  by  whom  he  makes  cigars. 
His  workmen  could  make  as  many  and  as  good  cigars,  if  he  were  to  keep  their 
time,  and  'regulate  his  duties,'  whatever  that  may  mean,  by  the  sun."  A  single 
article,  exoecKling  in  value  the  amount  of  exemption,  although  all  the  debtor 
possesses.  Waldo  v.  Oray^  14  111.  184.  This  was  the  case  of  a  mare,  exempt 
under  another  subdivision,  but  It  Illustrates  the  principle. 

For  an  exhaustive  and  methodical  treatment  of  this  subject,  see  Thompson  ou 
Homesteads  and  Exemptions,  H  7&5-771. 


Obeekfield  Savikgs  Bakk  y.  Stowell. 

(1281CS8S.196) 
Promi$»ar^  naU —  UnatUh^nieed  ait&raUon  hy  one  of  i&o&ral  maken, 

Ab  alteration  of  a  promissory  note  by  one  of  several  makers,  not  aasented  te 
by  the  other  makers,  by  which  the  amount  is  increased  by  inserting  words 
or  HgnieB  in  a  blank  space  left  in  the  printed  form  on  which  it  is  written, 
aToldfl  the  note  as  to  other  makers,  even  In  the  hands  of  a  bona  fide 
liolder  for  value.* 

AGTION  of  contract  on  a  promissory  note.    The  faots  appear  in 
the  opinion. 

2>.  Aiken  £  0.  C.  ConarU,  for  plaintiff. 
C.  Delano  d  G.  M.  Stearns,  for  defendants. 

*See  Draper  v.  TFood,  17  Am.  Rep.  9S2,  and  note,  97,  wherein  the  authorities 
collated. 
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GuAYy  C.  J.  This  action  is  brought  upon  a  promissory  note^ 
signed  by  George  W.  Bardwell,  Cyrus  A.  Stowell,  Timothy  D. 
Kichiirdson  and  Charles  Stowell,  and  appearing  in  its  present  con- 
dition, and  alleged  in  the  declaration,  to  be  a  note  for  (467.  Cyrus 
A.  Stowell  and  Timothy  D.  Richai'dson  only  defend  the  action. 

It  is  agreed  that  the  note  is  upon  a  blank  printed  form  ;  that,  as 
originally  prepared  and  signed  by  Bardwell,  and  signed  by  the 
defendants  at  his  request,  it  was  a  note  for  $67  ;  and  that  Bard- 
well afterward,  without  the  authority  or  knowledge  or  expectation 
of  the  defendants,  fraudulently  prefixed  the  figure  "4**  to  the 
figures  "67"  and  the  words  *'four  hundred  and"  to  the  words 
*' sixty-seven,"  and  in  that  form,  and  with  no  mark  or  indication 
of  alteration,  negotiated  it  to  the  plaintiff,  who  lent  him  $467 
thereon. 

The  plaintiff  contends  that  the  defendants  were  negligent  in 
signing  the  note  with  such  blanks  as  enabled  the  fraudulent  alter- 
ations to  be  made  without  danger  of  detection,  and  are  therefore 
liable  to  an  innocent  holder  for  value  upon  the  note  as  so  altered* 
But  after  deliberate  advisement,  and  careful  examination  of  the 
authorities  cited  in  the  learned  arguments  at  the  bar,  we  are  of 
opinion  that  this  position  cannot  be  maintained. 

It  is  a  general  rule  of  our  law,  that  a*  fraudulent  and  material 
alteration  of  a  promissory  note,  without  the  consent  of  the  party 
sought  to  be  charged  thereon,  whether  made  before  or  after  the 
delivery  of  the  note,  renders  the  contract  wholly  void  as  against 
him,  even  in  the  hands  of  one  who  takes  it  in  good  faith  and  with- 
out knowledge  or  reasonable  notice  of  the  alteration.  ffalTv,  Puller, 
5  B.  &  C.  750  ;  s.  c,  8  D.  &  R.  464  ;  Warrington  v.  Early,  2  El.  & 
Bl.  763  ;  Weod  v.  Steele,  6  Wall.  80  ;  Angle  v.  Nortkweetern  Ins. 
Co,,  92  U-  8.  330  ;  Fay  v.  Smith,  1  Allen,  477  ;  Draper  r.  Wood, 
112  Mass.  315  ;  8.  r.,  17  Am.  Rep.  92  ;  Citizens'  Ntaional  Bemk  v. 
Richmond,  121   id.  110. 

If,  indeed,  a  man  indorses  a  blank  form  of  note,  and  delivers  it 
with  the  intention  that  the  blank  should  be  filled,  he  thereby 
makes  the  person  to  whom  ho  delivera  it  his  agent,  and  is  respon- 
sible for  whatever  date,  sum  or  time  of  payment  he  may  insert,  to  a 
hmia  fide  indorsee.  Russell  v.  Langstaffe,  2  Doug.  514  ;  Violett  v. 
Patton,  5  Cranch,  142.  So,  if  he  delivers  the  note  with  the  date 
or  sum  in  blank,  he  is  held  to  authorize  the  blank  to  be  filled  up 
with  any  date  or  sum.     Bank  of  Pittsburgh  v.  N^eal,  22  How.  96; 
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AndroBcoggui  Bank  \.  Kimball,  10  Cush.  373;    Abbott  y.  Bone,  62- 
Me.  194. 

In  au  early  case  in  this  court,  partners,  one  of  whom  had  left 
their  blank  indorsements  with  their  clerk  for  use  in  their  busi- 
ness, were  held  liable  to  a  bana  fide  holder  upon  one  of  such 
indorsements  which  had  been  obtained  from  the  clerk  by  fraud, 
and  Chief  Justice  Parsons  said  that  the  objection  that  the  note 
ought  to  be  considered  as  a  forgery  of  the  names  of  the  indorsers 
**  would  have  great  weight,  if,  when  the  indorsers  put  the  name 
of  the  firm  on  the  paper,  they  had  not  intended  that  something 
should  afterward  be  written,  to  which  the  name  should  apply  as  an 
indorsement ;  for  then  the  paper  would  have  been  delivered  over 
unaccompanied  by  any  trust  or  confidence  ; "  but  that  the  court 
'*  must  consider  a  delivery  by  the  clerk,  who  was  intrusted  with  a 
power  of  using  these  indorsements  (although  his  discretion  was 
confined)  as  a  delivery  by  one  of  the  house  ;  whether  he  was 
deceived,  as  in  the  present  case,  or  had  voluntarily  exceeded  bis 
discretion,  for  the  limitation  imposed  on  his  discretion  was  not 
known  to  any  but  to  himself  and  to  his  principals."  Putnam  v. 
SuUivan,  4  Mass.  45,  53,  54. 

The  principal  authorities  in  support  of  the  plaintiff's  position 
are  in  those  countries  whose  jurisprudence  is  immediately  derived 
from  the  civil  law.  Pothier  was  of  opinion  that  if  the  mistake  of 
a  banker,  in  paying  a  bill  for  too  large  a  sum,  was  induced  by  the 
fault  x>f  the  drawer,  in  not  taking  care  to  write  the  bill  in  such  a 
manner  as  to  prevent  fraudulent  alteration,  as,  for  instance,  if  he 
wrote  the  sum  in  figures  to  which  a  cipher  was  afterward  added, 
the  drawer  should  in  such  case  be  held  to  indemnify  the  banker  for 
what  he  had  lost  by  the  fraudulent  alteration  which  the  drawer  by 
his  own  fault  had  afforded  opportunity  to  make.  Pothier  Gontrat 
de  Change,  pt.  1,  chap.  4,  §  90.  Similar  views  have  been  taken 
by  courts  in  Scotland  and  in  Louisiana  in  cases  of  promissory  notes 
held  by  indorsees.  Pagan  v.  Wylie  and  Grahams  v.  OillespiSy 
reported  in  2  Morison's  Diet.  Dec.  1660,  1453,  and  more  briefly  in 
Boss  on  Bills  &  Notes,  194,  195 ;  Isnard  v.  Torres,  10  La. 
Ann.  103. 

In  Young  v.  Orote,  4  Bing.  253;  8.  c,  12  Moore,  484,  although 
Chief  Justice  Best  quoted  with  approval  the  opinion  of  Pothier, 
tha  point  adjudged  was  much  narrower,  for  in  that  case  the  drawer 
had  left  with  his  wife  checks  signed  by  himself  in  blank,  and  the 
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fraudulent  alteration  was  made  by  his  clerk,  who  was  directed  by 
the  wife  to  fill  out  the  check;  and,  it  having  been  found  by  an 
arbitrator  that  the  maker  had  been  guilty  of  grosa  negligence  by 
causing  his  check  to  be  delivered  to  his  clerk  in  such  a  st.ate  that  the 
latter  could  and  did  by  the  mere  insertion  of  additional  words  make 
it  appear  to  be  his  check  for  a  larger  sum,  it  was  held  by  the  court 
that  he  could  not  recover  that  sum  from  his  banker,  who  had  paid  it 

The  subsequent  comments  of  eminent  English  judges  upon 
Young  v.  Orote  have  limited  the  doctrine  there  laid  down  to  the 
peculiar  circumstances  of  that  case. 

In  Roberts  v.  Tucker,  16  Q.  B.  560;  s.  c,  15  Jur.  987;  20  L,  J. 
(N.  S. )  Q.  B.  270,  bankers  who  had  paid  a  bill  upon  a  forged 
indorsement  were  held  not  to  be  entitled  to  recover  the  amount 
from  their  customer,  the  drawer.  The  judgment  in  the  Exchequer 
Chamber  was  delivered  orally  by  Baron  Parkr,  and  his  comments 
upon  Voung  v.  Grote  are  variously  stated  in  the  different  reports. 
In  16  Q.  B.  580  he  is  reported  to  have  said:  "This  was  in  truth 
eousidering  that  the  customer  had  by  signing  a  blank  cheque  given 
authority  to  any  person  in  whose  hands  it  was  to  fill  up  the  cheque 
in  whatever  way  the  blank  permitted."  But  no  such  general  state- 
ment appears  in  either  of  the  other  reports.  In  15  Jur.  988,  the 
words  attributed  to  him  are:  "  But  in  that  case  there  was  negli- 
gence in  the  drawing  of  the  cheque  itself,  which  was  the  authority 
given  by  the  drawers  to  the  bank."  The  report  in  the  Law  Jour- 
nal is  fuller  and  appai'cntly  more  exact:  '*  There  the  court  held 
that  the  cheque  was  drawn  in  so  negligent  a  way  as  to  facilitate  the 
forgery  and  to  exonerate  the  banker  from  liability  to  his  customer 
for  paying  the  amount.  They,  in  truth,  consider  that  he,  as  it 
were,  gave  authority  to  the  party  to  fill  up  the  cheque  in  the  way 
it  was  filled  up."  20  L.  J.  (N.  S.)  Q.  B.  273.  This  substantially 
accords  with  the  latter  statements  of  the  same  eminent  judge,  and 
of  Lord  Granworth  and  of  Chief  Justice  Erle,  in  deliberately 
considered  judgments,  which  put  the  decision  in  Voung  v.  Orote 
npon  the  ground  that  the  customer's  negligence  in  the  transaction 
had  afforded  opportunity  for  the  fraud  of  his  clerk,  by  which  the 
bank  was  deceived.  Ba?ik  of  Ireland  v.  Evans  C7uirities,  5  H.  L. 
Cas.  389,  410,  413;  Orr  v.  Union  Bank  of  Scotland,  1  Macq.  513, 
523;  British  Linen  Co,  v.  Caledonian  Ins,  Co.,  4  id.  107,  114;  Ex 
parte  Swan,  7  C.  B.  (?^.  S.)  400,  431,  433.  See,  also,  Arnold  v. 
Cheque  Bank,  1  C.  P.  D.  578,  587,  588. 
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Ill  some  of  these  cases,  the  negligence  of  the  drawer  was  spoken 
of  as  creating  an  estoppel.  But  that  view  has  been  disposed  of  by 
Chief  Justice  Cockburn,  with  his  characteristic  clearness  and  vigor, 
saying  :  "The  case  of  Young \.  Groie,  on  which  so  much  reliance 
has  been  placed,  and  which  is  supposed  to  have  established  this 
doctrine  of  estoppel  by  reason  of  negligence,  when  it  comes  to  be 
more  closely  examined,  turns  out  to  have  been  decided  without 
reference  to  estoppel  at  all.  Neither  the  counsel  in  arguing  that 
case,  nor  the  judges  in  deciding  it,  refer  once  to  the  doctrine  of 
estoppel.  The  question  arose  on  a  disputed  item  in  an  account 
between  a  banker  and  his  customer,  which  had  been  referred  to 
arbitration,  and  the  question  raised  by  the  arbitrator  was  on  whom 
the  loss  which  had  arisen  from  payment  of  a  check,  in  which,  by 
the  carelessness  of  the  customer,  an  opportunity  had  been  afforded 
for  increasing  the  amount,  should  fall.  It  was  held,  not  that  the 
customer  was  estopped  from  denying  that  the  check  was  a  forgery, 
but  that  as  the  loss,  which  would  otherwise  fall  on  the  banker, 
who  had  paid  on  a  bad  check,  had  been  brought  about  by  the  neg- 
ligence of  the  customer,  the  latter  must  sustain  the  loss.  As  the 
question  arose  on  an  account  submitted  to  arbitration,  the  matter 
was  decided  without  reference  to  any  technicality,  but  I  am 
disposed  to  think  that  technically  looked  at,  the  matter  would 
stand  thus  :  The  customer  would  be  entitled  to  recover  from 
the  banker  the  amount  paid  on  such  a  check,  the  banker  hav- 
ing no  voucher  to  justify  the  payment ;  the  banker,  on  the 
other  hand,  would  be  entitled  to  recover  against  the  customer  for 
the  loss  sustained  through  the  negligence  of  the  latter.  Possibly, 
to  prevent  circuity  of  action,  the  right  of  the  banker  to  immunity 
in  respect  of  the  loss  so  brought  about  would  afford  him  a  defense 
in  an  action  by  the  customer  to  recover  the  amounts."  Swan  v. 
North  British  Avstralanan  Co.,  2  H.  &  C.  176,  189,190.  And  in 
Halifax  Union  v.  Wlieelwright,  L.  R.,  10  Ex.  183,  193,  which  was 
very  similar  in  its  facts  to  Young  v.  Orote,  and  in  which  the  alter- 
ation of  certain  drafts  was  made  by  a  clerk  intrusted  with  the 
duty  of  filling  them  up,  the  Court  of  Exchequer,  after  advisement, 
expressed  the  opinion  that  the  ground  assigned  by  Chief  Justice 
GocKBURK,  of  avoiding  circuity  of  action,  was  certainly  the  most 
exact  ground. 

The  maker  of  a  promissory  note  holds  no  such  relation  to  the 
indorsees  thereof  as  a  customer  does  to  his  banker.     The  relatioa 
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between  banker  and  customer  is  created  by  their  own  conti*act9  by 
which  the  banker  is  bound  to  honor  the  customer's  drafts  {Marzeiii 
V.  Williams,  1  B.  &  Ad.  416  ;  Bank  of  (he  Republic  v.  Millard,  10 
Wall.  162 ;  Carr  v.  National  Securily  Baiik,  107  Mass.  46;  8.  c,  ^ 
Am.  Sep.  6) ;  and  if  the  negligence  of  the  customer  affords  opportu- 
nity to  a  clerk  or  other  person  in  his  employ  to  add  to  the  terms  of  a 
draft  and  thereby  mislead  the  banker^  the  customer  may  well  be  held 
liable  to  the  banker.  But, even  as  between  customer  and  banker^  the 
former  has  not  been  held  liable  for  an  unauthorized  alteration  or  ad- 
dition by  a  stranger.  And  that  the  signer  of  a  note^  complete  upon 
its  face  and  not  intrusted  by  him  to  any  person  for  the  purpose  of 
being  filled  up  or  added  to,  but  afterward  altered,  without  his  au- 
thority or  assent,  by  the  insertion  of  additional  words  in  blank 
spaces  therein,,  should  be  held  to  have  contracted  with  every  subse- 
quent innocent  holder  who  may  be  thereby  defrauded,  and  to  be 
liable  to  him  in  an  action  on  the  note  in  its  altered  form,  is  unsup- 
ported by  any  English  decision  of  which  we  are  aware,  and  appears 
to  us  to  bo  inconsistent  with  the  weight  of  American  authority  and 
unfounded  in  principle. 

In  Angle  v.  Northwestern  Ins,  Co.,  92  U.  S.  830,  the  rule  was 
stated  to  be  that,  where  a  party  to  a  negotiable  instrument  intrusts 
it  to  another  for  use  as  such,  with  blanks  not  filled  up,  such  instru- 
ment, so  delivered,  carries  on  its  face  an  implied  authority  to  fill 
up  the  blanks  necessary  to  j)erfect  the  same,  and,  as  between  such 
party  and  innocent  third  persons,  the  person  to  whom  the  instru- 
ment is  so  intrusted  must  be  deemed  the  agent  of  the  party  who 
committed  the  instrument  to  his  custody,  in  filling  the  blanks 
necessary  to  perfect  the  instrument ;  but  that  the  custody  of  the 
paper,  under  such  circumstances,  does  not  confer  authority  to 
make  any  addition  to  the  terms  of  the  note,  or  to  make  a  new  in- 
strument, by  erasing  what  is  written  or  printed,  or  by  filling  the 
blanks  with  stipulations  repugnant  to  the  plainly  expressed  inten- 
tion of  the  instrument  as  shown  by  its  written  or  printed  terms  ; 
and,  if  any  such  addition  or  alteration  of  a  material  character  is 
made,  without  the  consent  of  the  party  from  whom  the  paper  was 
received,  it  will  avoid  the  note,  even  in  the  hands  of  an  innocent 
holder.     92  U.  S.  331,  338,  340. 

In  Fay  v.  Smith,  1  Allen,  477,  it  was  held  by  this  court  that  an 
alteration  by  the  payee,  though  without  fraudulent  intent,  of  a 
promissory  note,  by  adding  at  the  end  the  words  ''with  interest,''  did 
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not  bind  the  inaker,  because  he  never  made  nor  authorized  to  be  made 
the  note  which  the  payee  accepted;  and  that^  by  reajson  of  such 
alteration^  the  note  was  wholly  void  as  against  the  maker,  even  in  the 
hands  of  a  bona  fide  indorsee.  A  similar  decision  was  made  in 
Draper  v.  Wood,  112  Mass.  315  ;  s.  c,  17  Am.  Bep.  92,  in  which  a 
joint  promiBor,  before  the  delirery  of  the  note,  added  the  words 
''at  tweWe  per  cent/'  without  the  authority  of  bis  co-promisor. 
It  is  true  that,  in  the  last  case,  the  point  that  the  defendant  should 
be  held  liable  because  ho  had  carelessly  signed  the  note  in  such  a 
form  as  admitted  of  the  alteration  afterward  made,  was  not  taken 
at  the  trial,  and  therefore  was  not  considered  by  this  court 

But  in  Wade  v.  Withington,  1  Allen,  561,  a  similar  question,  upon 
facts  more  closely  resembling  those  now  before  us,  was  considered  ; 
tlie  defense  that  a  note  for  one  hundred  dollars  had  been  fraud- 
ulently altered  after  it  bad  been  signed,  by  inserting  the  words 
''and  forty,''  was  sustained  against  a  bona  fide  indorsee,  although 
the  alteration  could  not  be  detected  upon  the  moat  careful  scrutiny; 
and  Chief  Jtrstice  BiOBiiOW  distinguished  the  cases  of  Young  v. 
Chrote  and  Putnam  v.  Sullivan,  above  cited,  upon  the  ground  that 
in  tbMe  cases  the  instruments  were  filled  up  and  put  in  circulation 
by  agents,  to  'whom  the  parties  had  intrusted  them,  signed  in 
blank,  for  that  purpose.  The  same  distinction  was  again  taken  in 
/«e9  T.  Iktrmers*  Bank,  2  Allen,  236,  241,  in  SewaU  v.  Boston 
WaUr  Power  Co.,  4  Allen,  277,  282,  and  in  Belknap  v.  National  ' 
Ba$ik  of  NoHh  America,  100  Mass,  376,  381. 

The  fact  that,  in  the  present  case,  the  alteration  was  made  before 
the  note  was  delivered  to  the  payee,  and  by  one  of  the  makers,  at 
whose  request  and  for  whose  accommodation  the  others  had  signed 
it,  does  not  enlarge  their  liability.  He  had  no  authority  from  them, 
express  or  implied,  to  alter  or  add  to  the  terms  of  the  note.  Wood 
V.  Steeh,  6  Wall.  80  ;  Agawam  Bank  v.  Sears,  4  Gray,  95  ;  Draper 
V.  Wood,  112  Mass.  315 ;   Watmnan  v.  Vose,  43  Me.  504. 

The  case  of  Goodman  v.  Eastman,  4  N.  H.  455,  is  singularly  like 
the  case  at  bar.  A  note  for  twenty  dollars  was  altered  by  one  of 
two  makers,  after  it  had  been  signed  by  the  other  and  before  it 
was  delivered  to  the  payee,  by  inserting  the  words  '^  one  hundred 
and  "  before  "  twenty ; "  and  it  was  held  that  the  other  maker  was 
not  liable  upon  it,  because  the  payee  had  been  deceived  and 
defrauded,  not  by  any  abuse  of  the  confidence  which  the  de- 
fendant reposed  in  the  maker,  and  for  which  the  defendant 
Vol.  XXV.— 10 
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ought  to  be  responsible,  but  by  a  forgery,  for  which  he  was  not 
responsible. 

The  decision  of  the  Commission  of  Appeals  in  Redlich  v.  DoU^ 
54  N.  Y.  234,  cited  for  the  plaintiff,  was  that  the  delivery  of  a 
promissory  note,  containing  the  word  *'  at  *'  followed  by  a  blank  for 
the  place  of  payment,  carried  with  it  implied  authority  to  any 
bona  fide  holder  to  fill  the  blank.  But  it  was  said  in  the  opinion, 
that  '^if  the  word  ^at'  had  not  been  inserted  in  the  note,  it 
would  have  been  a  complete  note  without  the  insertion  of  the 
other  words  " —  clearly  implying  that,  if  the  form  of  the  note  had 
not  called  for  the  insertion  of  additional  words,  none  could  have 
been  inserted  so  as  to  bind  the  maker. 

It  had  been  previously  decided  by  the  Court  of  Errors  of  the 
State  of  New  York,  in  Woodworth  v.  Bank  of  America^  19  Johns. 
391,  that  the  addition,  by  the  maker  of  a  note,  of  words  designat- 
ing the  place  of  payment,  discharged  an  indorser ;  and  by  the 
Supreme  Court  of  that  State,  in  Nazro  v.  Fuller^  24  Wend.  874,  in 
accordance  with  the  English  decisions,  that  such  an  addition  by 
the  payee  discharged  the  maker. 

In  the  subsequent  case  of  McQrath  v.  Clark,  56  N.  Y.  34;  8.  o., 
15  Am.  Rep.  372,  it  was  held  by  the  Court  of  Appeals,  that  where 
a  note  in  this  form, ''  $175.     Whitehall,  N.  Y.,  Nov.  27, 1868. 

afterdate  I  promise  to  pay  Wm.  McGrath  or  bearer  $175  at," 
was  signed  by  the  maker  and  indorsed  by  the  payee,  and  the  maker 
afterward  and  before  its  delivery  to  the  indorsee,  filled  the  blanks  by 
inserting  ''  six  months  "  at  the  beginning,  and  by  adding  at  the  end 
'*  the  National  Bank  of  Poultney  with  interest;"  the  addition  of 
the  words  *'  with  interest^'  was  an  unauthorized  alteration  which 
invalidated  the  note  as  against  the  indorser ;  and  Chief  Justice 
Chase  said  :  '^  The  rule  that  ^  whenever  one  of  two  innocent  par- 
ties must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sustain  it,'  is  not  applicable, 
for  the  reason  that  the  indorser  did  not,  in  any  legal  sense,  enable 
the  maker  to  make  the  alteration.  He  indorsed  a  note  for  a  spe- 
cific sum,  which,  as  we  have  seen,  conferred  no  authority  upon  the 
maker  to  change  or  alter  it.  If  it  did,  indorsers  would  occupy  a 
perilous  position.  An  indorsement  of  a  note  for  $1,000  would 
authorize  the  maker  to  change  it  to  $10,000.  It  matters  not 
whether  the  amount  is  large  or  small,  the  principle  involved  is  the 
same." 
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In  Worrail  v.  Oheen,  39  Penn.  St.  388,  tlie  case  stated  for  the 
opinion  of  the  coart  was  as  follows:  A  printed  blank  note  was 
filled  up  by  the  maker,  by  inserting  "  50  "  at  a  little  distance  from 
the  mark  $,  and  by  writing  "fifty"  near  the  end  of  a  blank  line 
and  close  to  the  word  "  dollars,"  and  in  this  condition  was  signed 
by  the  maker  and  indorsed  by  the  payee.  The  maker  then  took 
the  note  away,  and  fraudulently  altered  its  amount  from  1^0  to 
♦150,  by  adding  the  figure  1  between  "$"  and  **50,"and  the 
words  "one  hundred  &  "  before  the  word  "  fifty."  The  fraud  was 
80  well  executed  that  the  appearance  of  the  note  was  not  such  as 
to  excite  the  suspicions  of  a  man  in  ordinary  business,  although  on 
inspection  a  difference  might  be  perceived  in  the  color  of  the  ink 
with  which  the  words  "one  hundred  &  "  were  written.  The  note 
as  thus  altered  was  discounted  by  the  plaintiff,  who  had  it  regu- 
larly protested  at  maturity,  and  sued  the  iudorser  thereon.  It  was 
held  that  he  could  not  be  charged  upon  the  note  in  its  altered 
form;  and  Chief  Justice  Ix)wrie,  after  saying  that  the  court  could 
not  follow  the  Scotch  cases  of  Pagan  v.  Wylie  and  Orahame  v.  Oil- 
lespie,  above  cited,  and  would  not  be  understood  as  denying,  but 
only  as  doubting,  the  case  of  Young  v.  Grote,  because  it  might  be 
that  a  check  on  a  banker,  so  written  as  to  be  easily  altered  by  the 
bearer  of  it,  ought  to  be  treated  in  the  same  manner  as  instructions 
sent  by  a  principal  to  his  agent,  in  which  the  latter  is  not  allowed 
to  suffer  for  the  carelessness  of  the  former,  proceeded  as  follows  : 
'^This  is  a  case  of  a  printed  form  of  a  promissory  note,  filled  up 
by  the  maker,  and  then  indorsed  for  his  accommodation  by  another, 
and  then  altered  by  the  maker  to  a  larger  sum  by  taking  advan- 
tage of  some  vacant  space  left  in  the  form.  If  the  sum  had  been 
left  entirely  blank,  the  inference  would  have  been  that  the  parties 
authorized  the  holder  to  act  as  their  agent  in  filling  it  in,  and  they 
would  have  been  bound  accordingly.  Bat  where  a  sum  is  actually 
written,  we  can  make  no  such  inference  from  the  fact  that  there 
is  room  .to  writp  more.  This  fact  shows  carelessness;  but  it  was 
not  the  carelessness  of  the  indorser,  but  the  forgery  of  the  maker, 
that  was  the  proximate  cause  that  misled  the  holder.  And  we 
know  not  how  we  can  say  that  a  man  can  be  chargeable  with  a  con- 
tract because  he  did  not  use  proper  precaution  in  guarding  against 
forgery  in  any  of  the  thousand  forms  it  may  take.  We  know  of 
no  way  of  saving  purchasers  of  negotiable  paper  from  the  necessity 
and  the  consequences  of  relying  on  the  character  of  the  man  they 
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buy  it  from,  if  they  do  not  take  the  trouble  of  inquiring  of  the 
original  parties.'' 

The  decision  in  Worrall  y.  Oheen,  that  the  plaintiff  might 
recover  upon  the  note  as  originally  executed,  is  treated  in  Neff  v. 
Horner y  63  Penn.  St.  327;  s.  c.  3  Am.  Rep.  555,  as  exceptional  and 
doubtful,  is  opposed  to  the  decisions  of  this  court  in  Wade  v.  With^ 
tngloUy  1  Allen,  561;  Draper  v.  Wood,  112  Mass.  315,  and  CUizens^ 
National  Bank  v.  liichmond,  121  id.  110;  and  appears  to  have  been 
founded  upon  a  misunderstanding  of  the  decision  in  the  Scotch  case 
otGraJiame  v.  QtUespie,  in  which,  as  to  the  bill  on  which  the  defend- 
ants were  held  not  to  be  liable  in  its  altered  form,  the  court,  revers- 
ing a  judgment  which  held  them  liable  for  the  original  amount,  *'  sus- 
pended the  letters  simpliciter,"  which  we  understand  to  bo  equiva- 
lent to  ordering  a  nonsuit  Morison's  Diet.  Dec.  1453,  1457  ; 
Boss  on  Bills  &  Notes,  195,  201. 

The  later  oases  in  Pennsylvania,  we  are  constrained  to  say^ 
appear  to  us  to  be  inconsistent  and  unsatisfactory,  both  in  their 
reasoning  and  in  their  results. 

In  Garrard  v.  Haddan,67  Penn.  St.  82 ;  s.  c,  5  Am.  Bep.  412,  the 
person  from  whom  the  consideration  of  the  note  moved  filled  up  a 
printed  blank  form  by  inserting  the  words  " one  hundred,"  and^  after 
it  had  been  signed  by  the  maker,  added  the  words  ^'and  fifty,"  so 
that  the  alteration  could  not  have  been  detected  upon  the  most  care- 
ful inspection.  The  lower  court,  upon  the  authority  of  Worrall  v. 
OJieen,  above  stated,  gave  judgment  for  a  botiafide  indorsee  against 
the  maker  for  the  original  amount  Upon  a  writ  of  error  sued 
out  by  the  defendant,  the  judgment  was  affirmed.  We.  cannot 
regard  as  authoritative  the  expression  of  opinion  that  the  maker 
was  liable  upon  the  note  as  altered,  for  several  reasons:  1st.  It  was 
purely  extrajudicial,  for  the  plaintiff  had  sued  out  no  writ  of  error. 
2d.  It  relies  upon  the  Scotch  decisions  which  the  same  court  in 
Worrall  v.  Gheen  had  declined  to  follow.  3d.  It  avowedly  rejects 
the  distinction  taken  bv  this  court  in  Wade  v.  Withington,  1  Allen, 
561,  above  cited,  restricting  such  liability  to  cases  in  which  the 
alteration  is  made  by  an  agent,  clerk  or  other  person  in  whom  the 
maker  has  reposed  confidence.  4th.  It  asserts  that  no  such  restric- 
tion was  made  in  Putnam  v.  Sullivan^  4  Mass.  45  —  in  direct  con- 
tradiction of  the  statement  of  Chief  Justice  Parsons  in  that  case, 
quoted  in  the  early  part  of  this  opinion.  5th.  It  inaccurately  states 
that  Worrall  v.  Oheen  *'  was  a  case  of  a  perceptible  alteration ; 
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wliereas  that  case,  as  already  mentioned,  expressly  foand  that  '^  the 
fraud  was  so  well  executed  tiiat  the  appearance  of  the  note  was 
not  such  as  to  excite  the  suspicions  of  a  man  in  ordinary  business  ;" 
and  according  to  the  opinion  in  Phelan  v.  Moss,  67  Penn.  St.  59; 
8.  c,  5  Am.  Bcp.  402,  delivered  on  the  same  day  as  that  in  Garrard 
V.  HaddaUy  the  only  material  question  was  whether  the  indorsee 
took  it  in  good  faith. 

In  Zimmerman  v.  Rote^  75  Penn.  St.  188,  in  which  there  was  a 
memorandum  on  the  margin  of  the  note,  making  the  time  of  pay- 
ment conditional  upon  the  amount  of  profits  received  by  the  maker 
from  the  patent  right  in  consideration  of  which  the  note  was  given, 
it  was  held  that,  although  that  memorandum  was  found  by  the 
jury  to  have  been  written  by  the  parties  when  the  note  was  made, 
and  intended  to  be  a  substantive  part  thereof,  yet  the  fraudulent 
cutting  or  tearing  off  of  that  part  did  not  destroy  the  note  or 
affect  its  validity  in  the  hands  of  an  indorsee.  In  Brown  v.  Reedy 
79  Penn.  St.  370  ;  8.  c,  21  Am.  Bep.  75,  where  a  similar  fraud  was 
perpetrated  by  combining  all  the  terms  in  one  writing,  so  cunningly 
framed  that  by  dividing  it  perpendicularly  one-half  would  be  left  a 
complete  promissory  note,  it  was  held  that  such  a  division  of  the 
wnting  was  a  forgery  which  destroyed  the  note,  unless  the  line  of 
demarkation  was  so  i^iparent  on  the  face  of  the  writing  that  the 
maker  was  negligent  in  not  observing  it.  As  in  each  of  these  two 
cases  the  instrument,  in  the  form-  in  which  it  was  signed  by  the 
defendant,  was  not  an  unconditional  promise  for  the  payment  of 
money,  and  therefore  was  not  a  negotiable  promissory  note,  it  is 
difficult  to  understand  how  the  defendant  could  be  bound  to  antici- 
)iate  that  it  might  be  negotiated  to  a  bona  fide  indorsee.  Benedict 
V.  Cowdeuy  49  N.  Y.  396;  8.  c,  10  Am.  Rep.  382  ;  Oerrish  v.  Glines, 
m  K  H.  9  ;  StuUa  v.  Silva,  119  Mass.  137. 

The  other  cases  cited  by  the  learned  counsel  for  the  plaintiff  do 
not,  upon  examination,  appear  to  support  their  position.  In 
Cochran  v.  Nebeker y4S  Ind.  459,  which  was  substantially  similar  in 
its  facts  to  Zimmerman  v.  Rote,  75  Penn.  St.  188,  above  cited,  the 
decision  was  that  an  answer  of  the  maker,  alleging  that  the  tear- 
ing off  of  the  condition,  after  the  delivery  of  the  note,  by  some 
one  to  the  defendant  unknown  and  without  his  knowledge  or  con- 
sent, set  forth  a  good  defense  to  an  action  by  an  indorsee.  In 
Vorvm  V.  Smitli^  63  111.  321;  s.  c,  14  Am.  Rep.  130,  the  maker,  who 
was  licld  liable  upon  a  note  in  which  the  words  "  and  twenty"  bad 
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been  inserted  between  the  words  "  three  hundred  "  and  "  dollars/' 
had  been  informed  by  letter  from  the  indorsee,  very  soon  after  the 
date  of  the  note,  that  he  had  bought  it  and  of  its  date  and  amount, 
and  made  no  objection  for  nearly  a  year  afterward,  so  that  he  might 
well  be  held  to  have  ratified  it  in  its  altered  form. 

In  Holmes  v.  Trumper,  22  Mich.  427;  s.  c,  7  Am.  Rep.  C61,  it 
was  held,  in  a  very  able  judgment,  delivered  by  Mr.  Justice  Chuis- 
TiANcy,  and  in  which  Chief  Justice  Campbell  and  Justices  Graves 
and  Coo  LEY  concurred,  that  a  promissory  note  which  consisted  of  a 
printed  blank,  with  the  amount  and  the  time  and  place  of  payment 
filled  in  with  writing,  and  was  altered,  without  the  knowledge  or 
consent  of  the  maker,  by  adding,  after  the  printed  words  ''  with  in- 
terest at,"  at  the  end  of  the  note,  the  words  ^^  ten  per  cent,"  was 
thereby  rendered  void,  even  against  an  indorsee  who  bought  it  in 
good  faith.  That  decision  goes  further  than  the  case  before  us 
requires  ;  but  some  of  the  reasons  are  so  forcibly  stated,  and  so 
applicable,  that  we  cannot  close  this  opinion  better  than  by  quoting 
a  few  passages. 

'^  The  argument  amounts  simply  to  this  :  That  by  the  maker's 
awkwardness  or  negligence  his  note  was  issued  by  him  in  a  shape 
which  rendered  it  somewhat  easier  for  another  person  to  commit  a 
crime  than  if  he  had  taken  the  precaution  to  erase  the  word  '  at  * 
and  to  draw  a  line  through  the  blank  which  followed  it ;  and  that 
a  forgery  committed  by  filling  this  blank  would  be  less  likely  to 
excite  suspicion  than  if  committed  in  some  other  way. 

''But  how  such  a  crime,  whether  committed  in  this  or  in  any 
other  way,  could  create  a  contract  on  the  part  of  the  maker,  we 
confess  ourselves  unable  to  comprehend ;  nor  are  we  satisfied  that 
a  forgery  committed  in  this  way  would  be  any  less  liable  to  detec- 
tion  than  if  committed  in  many  other  ways.  The  negligence,  if 
such  it  can  be  called,  is  of  the  same  kind  as  might  be  claimed  if 
any  man,  in  signing  a  contract,  were  to  place  his  name  far  enough 
below  the  instrument  to  permit  another  line  to  be  written  above 
his  name  in  apparent  harmony  with  the  rest  of  the  instrument;  or 
as  if  an  instrument  were  written  with  ink,  the  material  of  which 
would  admit  of  easy  and  complete  obliteration  or  fading  out  by 
some  chemical  application  which  would  not  affect  the  face  of  the 
paper  ;  or  by  failing  to  fill  any  blank  at  the  end  of  any  line  which 
might  happen  to  end  far  enough  from  the  side  of  the  page  to 
admit  the  insertion  of  a  word." 
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"  Whenever  a  party  in  good  faith  signs  a  complete  promissory 
note,  however  awkwardly  drawn,  he  should,  we  think,  he  equally 
protected  from  its  alteration  by  forgery,  in  whatever  mode  it  may 
be  accomplished  ;  and,  unless  perhaps  when  it  has  been  committed 
by  some  one  in  whom  he  has  authorized  others  to  place  confidence 
as  acting  for  him,  he  has  quite  as  good  a  right  to  rest  upon  the  pre- 
sumption that  it  will  not  be  criminally  altered,  as  any  person  haa 
to  take  the  paper  on  the  presumption  that  it  has  not  been  ;  and  tho 
parties  taking  such  paper  must  be  considered  as  taking  it  upon 
their  own  risk,  so  far  as  the  question  of  forgery  is  concerned,  and 
as  trusting  to  the  character  and  credit  of  those  from  whom  they 
receive  it,  and  of  the  intermediate  holders. 

*'  If  promissory  notes  were  only  given  by  first-class  business  men, 
who  are  skillful  in  drawing  them  up  in  the  best  possible  manner  to 
prevent  forgery,  it  might  be  well  to  adopt  the  high  standard  of 
accuracy  and  perfection  which  the  argument  in  behalf  of  theplain^ 
tiff  in  error  would  require.  But  for  the  great  mass  of  the  people, 
who  are  not  thus  skillful,  nor  in  the  habit  of  frequently  drawing 
or  executing  such  paper,  such  a  standard  would  be  altogether  too 
high,  and  would  place  the  great  majority  of  men,  of  even  fair  edu- 
cation and  competency  for  business,  at  the  mercy  of  knaves,  and 
tend  to  encourage  forgery  by  the  protection  it  would  give  to  forged 

paper."    22  Mich.  434-436. 

Judgment  for  the  defendants* 
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BeeeMnff  etoUn  goode —  JBoidence  af  ihiefi  reputoHon. 

On  the  trial  of  an  indletment  for  receiving  stolen  goods,  knowing  them  to 
have  been  stolen,  evidence  that  the  thief  was  reputed  in  the  oommonitj  to 
he  a  regular  and  honest  dealer  in  such  goods  is  admissible. 

INDICTMENT  for  receiving  stolen  goods.  On  the  trial  the 
defendant's  counsel  asked  a  witness  what  was  the  reputation 
and  standing  of  the  thief  in  the  community  and  among  those  by 
whom  he  was  known,  as  to  his  being  a  regular  and  honest  dealer  in 


MASSACHUSETTS, 


CommonwealtU  v.  Gazzolo. 


boots  and  shoes —  the  kind  of  goods  stolen.  This  was  excluded. 
Verdict  of  guiltj,  and  defendant  alleged  exceptions. 

(7.  H.  IhidsoUy  for  defendant. 

W.  C,  Lorinff,  Assistant  Attorney-General  (C.  R.  Train,  Attoraey- 
Oeneral,  with  him),  for  the  Commonwealth. 

Morton,  J.  One  of  the  issues  in  this  case  was,  whether  the 
defendant,  at  the  time  he  received  the  goods  from  the  thief,  knew 
that  they  were  stolen.  This  involved  an  inquiry  into  the  state  of 
his  mind,  or  his  belief.  Any  evidence  was  competent  which  would 
tend  to  prove  the  existence  of  facts  which  would  naturally  infln- 
once  the  minds  of  men,  under  the  same  circumstances,  in  forming 
jL  conclusion  upon  the  subject-matter  involved  in  the  issue. 

Thus  where  the  question  of  I'easonable  cause  to  believe  a  person 
insolvent  is  in  issue,  it  has  been  held  that  the  general  reputation  of 
fiuch  person  as  to  credit  and  solvency  was  competent.  Barlleti  v. 
Decreet,  4  Gray,  111 ;  Heywood  v.  Reedy  id.  574.  The  reason  is, 
that  the  belief  of  men  who  have  not  personal  knowledge  may  rea- 
sonably be  presumed  to  be  influenced  by  the  reputation  which  a 
l)arty,  with  whom  they  have  transactions,  has  acquired  and  main- 
tained among  those  who  know  him. 

In  the  case  at  bar,  the  government  proved  that  the  defendant 
received  boots  and  shoes  of  Salvini  under  oircumstanoes  which 
would  natumlly  excite  slispicion  in  the  mind  of  an  honest  man. 
The  fact,  if  it  existed,  that  the  reputation  of  Salvini  was  that  of 
"**  a  regular  and  honest  dealer  in  boots  and  shoes,*'  would  naturally 
tend  to  lull  suspicion  and  induce  the  belief  that  the  goods  were  not 
stolen.  The  weight  of  the  evidence  offered  was  for  the  jury  ;  but 
we  are  of  opinion  that  the  question  put  to  a  witness  for  the  defend- 
ant, ''  What  was  Salvini's  reputation  and  standing  in  the  commu- 
nity, and  among  those  by  whom  he  was  known,  as  to  his  being  a 
regular  and  honest  dealer  in  boots  and  shoes  ? "  was  Improperly 
excluded. 

£xc§ptions  sustainetL 
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on  Mam.  SB.) 
BMenoe  —  Criminal  eontpiraeif. 

AdofMiduil  on  the  trial  of  an  indictment,  not  nnder  oatli  as  a  witness,  cannot 
be  permitted  to  speak  in  presence  of  the  jary,  in  order  to  rebnt  evidence  of 
a  witness  for  the  government,  who  testified  that  he  identified  him  b/  his 
Toioe. 

On  an  indictment  for  bnrglarj  of  a  bank,  after  proof  of  a  conspiracy  between 
the  defendant  and  others,  in  pursaanoe  of  which  the  crime  was  com- 
mitted, evidence  tliat  a  director  of  the  bank  was  taken  by  one  of  the  con- 
spirators, not  the  defendant,  to  see  a  third  conspirator  with  wliom  he  had 
negOwiations  relative  to  the  ret  am  of  the  stolen  property,  is  admissible. 

After  proof  of  a  conspiracy  l)etween  defendant  and  others  to  rob  banks,  and  of 
a  meeting  of  snch  conspirators  after  a  robbery,  evidence  that  the  conspira- 
tors had  previously  arranged  for  calling  such  meetings  and  for  warning  each 
other  of  danger  by  "personals  "  in  a  newspaper,  the  advertisements  them- 
selves so  inserted,  and  the  newspaper  containing  them,  are  admissible 
whether  defendant  saw  one  of  the  "  personals  **  or  not. 

The  admission  under  objection  of  competent  evidence,  which  the  Jury  are 
afterward  instructed  to  disregard,  is  no  ground  of  exception. 

Where  the  testimony  of  an  accomplice  is  corroborated  by  other  evidence,  the 
judge  is  not  required  to  advise  the  jury  to  acquit;  and  an  instruction  advis- 
ing them  of  the  suspicious  character  of  his  testimony,  and  that  it  was  not 
safe  to  convict  unless  It  was  corrolx>rated  in  some  portion  material  to  the 
issue,  affords  no  ground  of  exception. 

INDICTMENT  against  Robert  Scott  and  John  Dunlap,  for  break- 
ing and  entering  the  banking-house  of  the  Northampton  Na- 
tional Bank  of  Northampton^  with  intent  to  commit  larceny 
therein.  The  defendants  alleged  exceptions^  among  others,  snb- 
stantially  as  follows: 

2.  Whittlesey,  the  cashier,  testified  that  he  was  compelled  to 
divulge  the  combination  of  the  lock  of  the  vanlt  to  two  men  ;  that 
he  believed  those  men  to  be  the  prisoners  ;  that  he  could  identify 
them  by  their  voices,  but  could  not  say  there  was  any  peculiarity  in 
their  voices.  The  defendant,  on  request,  then  stood  up  and  said 
something  alond,  and  the  witness  said  that  he  was  suppressing  his 
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voice.  Scott^s  counsel  then  told  him  to  "  speak  it  riglit  out,"  but 
the  judge  interfered,  saying  he  did  not  think  it  was  competent, 
and  so  ruled,  although  defendant's  counsel  claimed  that  the  voice 
was  competent  in  order  to  enable  the  witness  to  explain  how  he 
could  identify  the  prisoner  by  his  voice. 

5.  The  witness  Edson,  who  was  an  accomplice,  testified,  under 
objection,  that  he,  the  defendants,  and  Connor,  had  agreed  on  cer- 
tain words  and  expressions,  by  means  of  which  they  communicated 

with  each  other  in  prosecuting  their  enterprise,  through  "  personal "  ^' 

advertisements  in  the  New  York  Herdld  newspaper,  and  that  he 
and  Connor  inserted  such  ''  personals  "  in  that  newspaper,  and  the 
witness  explained  them  as  arranging  a  meeting  between  himself 
and  Connor,  by  a  pre-concerted  form  of  words.  A  copy  of  the 
newspaper  was  produced,  and  witness  read  and  identified  the  ^'  i^er- 
sonals^'  in  question.  The  witness  further  testified  that  the  meet- 
ing  took  place  accordingly,  and  that  Connor  then  took  him  to  the 
defendants,  and  that  he  then  received  $1,200  from  Connor  as  his 
share  of  the  robbery. 

6.  The  Commonwealth  addnced  evidence  to  show  that  Scott 
having  gone  with  two  horses  and  a  sleigh  to  bring  back  the  stolen 
securities  whicli  had  been  secreted  near  the  place  of  the  robbery, 
Connor  and  Edson,  on  consultation,  agreed  that  Scott  ought  to  be 
recalled,  and  so  inserted  a  ^'  personal "  in  the  Herald^  addressed  to 
^'  Knox,"the  name  of  a  horse  once  owned  by  Scott,  Connor  tellings 
Edson  that  Scott  would  thus  recognize  the  '' personal  f*  that  Scott 
returned  without  the  securities  before  reaching  Northampton,  not 
having  seen  this  '' personal,"  but  on  account  of  something  that  he 
read  in  a  Springfield  newspaper.  The  evidence  about  the  '^  per- 
sonal "  was  objected  to,  but  it  was  admitted  as  part  of  the  acts  of  the 
conspirators.  Certain  other  conversations  between  Edsor.  and  Con- 
nor on  the  subject  of  recalling  Scott  were  also  testified  to  by  Ed- 
son, part  of  which  the  government  insisted  on  retaining  in  evidence, 
but  the  judge  held  that  all  must  go  in  subject  to  exception,  or  all 
must  be  excluded,  whereupon  the  government  withdrew  them  all, 
and  the  judge  instructed  the  jury  to  disregard  them,  and  all  con- 
versations between  Connor  and  Edson  in  the  absence  of  defendants. 
To  the  admission  and  the  withdrawal  of  the  evidence,  the  defend- 
ants excepted. 

7.  Edson  having  testified,  under  objection,  that  Connor's  part 
in  the  conspiracy  was  to  receive  and  divide  the  money,  and  negoti- 
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ate  the  securities,  wiis  allowed  under  objection  to  testify,  that  after 
the  robbery,  he  took  Williams,  one  of  the  directors  of  the  bank,  to 
Connor,  to  negotiate  for  a  return  of  the  stolen  property;  and 
WiUiaiiiB,  nnder  objei  tion,  was  allowed  to  testify  in  corroboration 
of  this. 

11.  The  judge  ha?iug  instructed  the  jury  as  to  what  it  was  neces- 
sary for  the  government  to  pn>ye  to  ask  a  conviction,  was  requested 
by  the  defendants^  counsel  to  instruct  the  jury  as  follows  :  **  That 
the  oorroboration  required  of  the  witness  Edson  is  not  the  corrob-^ 
oration  of  that  part  of  the  witness's  story  which  relates  to  his  owa 
acts  and  declarations,  but  corroboration  of  that  part  of  his  storj 
which  connects  the  defendants  with  the  robbery/'    The  judge  de-^ 
clined  so  to  chaige,  but  charged  as  follows  :  '^  That  Edson,  being  ai 
confessed  accomplice,  it  was  not  safe  for  a  jury  to  convict  the  de- 
fendants  on   his  uncorroborated  testimony,   although,   if  they- 
befieved  his  testimony,  they  could  do  so.     The  testimony  of  aui 
accomplice  should  be  scrutinized  with  extreme  caution  by  the* 
jury,  and  it  is  not  safe  or  prudent  for  the  jury  to  convict  in  this  - 
case  upon  the  evidence  of  Edson  alone,  unless  he  is  corrobonited  in 
important  and  material  respects  in  matters  vital  to  the  issue  in  this  j 
case." 

H.  H.  Bond,  for  defendants. 

0.  R,  Train,  Attorney-Oeneral,  and  W.  O.  Loring,  Assistant  At« 
tomey-Oeneral,  for  the  Commonwealth. 
Several  exceptions  of  minor  interest  are  omitted. 

Morton,  J.  The  questions  raised  in  this  case  are  numerous,  and 
it  will  be  convenient  to  consider  them  in  the  order  in  which  they 
are  stated  in  the  bill  of  exceptions.     [Omitting  Ist  exception.] 

2.  The  court  properly  iniled  that  it  was  not  competent  for  the 
defendant  Scott  to  prove  what  was  his  usual  and  natural  voice,  by 
using  his  voice  in  the  court-room  "  to  repeat  something,"  when  not 
under  oath  as  a  witness.  His  manner  of  speaking  being  in  ques- 
tion, there  was  no  way  of  determining  whether  he  would  use  his 
voice  in  the  court-room  in  his  natural  or  in  a  constrained  and  simu* 
lated  manner,  the  genuineness  of  the  voice  used  not  being  sap- 
ported  by  his  oath.    ITing  v.  Donahue,  110  Mass.  156. 

[2d,  8d  and  4th  exceptions  omitted.] 
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6.  There  being  evidence  sufBcient  to  be  laid  before  the  jury  to 
proTe  the  oonspiracj,  as  to  which  the  presiding  justice  was  in  the 
•first  instance  to  determine,  it  was  competent  for  the  government  to 
[pat  in  evidence  any  acts  of  the  several  conspirators  in  furtherance 
iot  the  common  purpose  of  the  conspiracy,  cither  before  or  after  the 
JTcbbery  was  committed.     Commonwealth  v.  Brown,  14  Oray,  419. 
^coordingly,  Edson  testified,  without  objection,  that  a.  few  d^iys 
^ter  the  robbery  he  met  the  defendants  and  Connor,  who  with 
2£dson  were  the  conspirators,  in  New  York,  on  business  connected 
"^th  the  robbery,  and  that  the  others  then  paid  Edson  $1,200  as  his 
?ig>ortion  of  the  money  stolen  from  the  bank.     But  Edson  was  allowed 
-Ho  testify,  against  the  defendants'  objection,  that  the  conspirators 
>^iiad  previously  ari'auged  for  calling  of  such  meetings  by  means  of  ad- 
vertisements in  the  New  York  /f^^ra/J,  called  '^personals,"  and  that 
this  sneeting  was  called  by  a  ''  personal "  inserted  by  him  as  follows: 
'  ^'Idaiia,  F.  N.,  meet  me  on  the  avenue  Monday  evening,"  and  that 
'  Connor  replied  by  a  *'  personal "  as  follows :  "  Idalia^  F.  N.,  8  sharp.'* 
'  .To  the  testimony  of  Edson  as  to  the  ''  personals  "  and  to  the  intro- 
^  duction  of  the  paper  containing  them,  the  defendants  excepted. 
]  But  the  insertion  of  these  ^'personals  "  were  acts  of  two  of  the  con- 
Ufpira^tors  in  carrying  out  the  purposes  of  the  conspiracy  and  were 
thus  competent  against  the  defendants.    The  newspaper  was  the 
best  evidence  of  their  insertion,  and  was  important  to  fix  the  date 
of  the  meeting. 

6.  For  the  same  reasons  the  "  personal  "  "  Knox,  come  home," 
inserted  in  the  New  York  Herald  to  warn  Scott  of  danger  in  his 
Tisit  to  Northampton  for  the  purpose  of  bringing  to  New  York  tho 
securities  stolen  from  the  bank,  was  competent  It  was  an  act  of 
two  of  the  conspirators,  tending  to  show  that  the  robbery  had  been 
committed  in  pursuance  of  the  conspiracy,  and  it  is  immaterial 
whether  Scott  saw  it  or  not.  So,  also,  any  declarations  or  admis- 
sions of  Connor,  having  this  tendency,  were  competent,  he  having 
been  shown  to  be  one  of  the  conspirators.  This  being  so,  the  de- 
fendants cannot  complain  of  the  order  of  the  court  that  all  such 
declarations  of  Connor  which  Edson  had  testified  to  should  be  con- 
sidered as  in  the  case  subject  to  the  defendants'  exception,  or  that 
all  should  be  withdrawn,  or  of  the  subsequent  ruling  and  instruc- 
tion that  all  such  conversations  should  be  disregarded  by  the  jury. 
All  the  conversations  being  competent,  the  ruling  was  too  fayorable 
to  the  defendants,  and  they  were  not  aggrieved  thereby.    It  does 
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not  present  the  case,  as  argued  by  the  defendants,  where  the  pre- 
siding justice  has  admitted  incompetent  evidence,  and  afterward 
directed  it  to  be  stricken  out  and  disregarded ;  and  we  need  not 
consider  whether,  if  such  had  been  the  aspect  of  the  case,  justice 
would  require  that  a  new  trial  should  be  ordered. 

7.  For  the  reasons  stated  above,  the  fact  that  Williams,  one  of 
the  directors  of  the  bank,  met  Connor,  and  had  negotiations  with 
him  relative  to  the  return  of  the  stolen  property,  was  competent, 
and  the  fact  that  Edson  took  him  to  see  Connor  was  admissible  us 
a  part  of  the  transaction,  and  as  tending  to  corroborate  Edson's 
testimony  that  he  and  Connor  were  members  of  the  conspiracy. 

[8th,  9th  and  10th  exceptions  omitted.] 

11.  The  only  remaining  exception  is  that  taken  to  the  instruc- 
tions of  the  court  in  regard  to  the  corroboration  of  the  witness 
Edson,  and  to  the  refusal  to  give  the  instruction  requested,  on  this 
subject. 

The  government  contended,  and  the  bill  of  exceptions,  though 
it  does  not  purport  to  give  all  the  evidence,  shows,  that  there  was 
evidence  corroborating  the  part  of  the  narration  of  Edson,  which 
connected  the  defendants  with  the  robbery,  as  well  as  the  other 
parts. 

We  are  of  opinion  that  the  court  was  not  required,  as  matter  of 
law,  to  give  the  instruction  requested,  and  that  the  instructions 
given  are  not  open  to  exception  by  the  defendants. 

It  is  well  settled  that  a  jury  may  convict  upon  the  uncorrobora- 
ted testimony  of  an  accomplice,  if  it  satisfies  them  beyond  reason- 
able doubt  of  the  guilt  of  the  defendant  But  it  is  the  usual  prac- 
tice  for  the  judge  to  advise  the  jury  to  acquit  where  there  is  no 
evidence  other  than  the  uncorroborated  testimony  of  an  accom- 
plice. 

If  it  can  be  held  that  this  rule  of  practice,  because  of  its  uni- 
formity, has  acquired  the  force  of  a  rule  of  law,  still  there  is  not 
the  same  uniformity  in  the  practice  as  to  the  kind  of  corroboration 
required.  The  office  of  corroborative  evidence  is,  by  confirming 
the  testimony  of  the  accomplice  in  regard  to  matters  which  are  not 
within  the  general  knowledge,  but  likely  to  be  known  only  to  those 
engaged  in  the  crime,  to  induce  the  belief  that  he  is  to  be  gener- 
ally credited  in  his  statements.  Its  weight  is  for  the  jury,  and 
there  is  no  established  rule  of  law  which  requires  the  judge,  in  » 
ease  where  there  is  corroborative  evidence  of  this  character  upon 
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matters  material  to  the  issue,  to  advise  the  jury  to  acqnit  unless 
there  is  also  corroboration  of  the  statements  connecting  the  defend- 
ant with  the  crime. 

In  CommonweaUh  r.  Boswarth,  22  Pick.  397,  the  court  say,  as  to 
the  kind  of  corroboration  required:  *^  It  is  perfectly  clear  that  it 
need  not  extend  to  the  whole  testimony ;  but,  it  being  shown  that 
the  accomplice  has  testified  truly  in  some  particulars,  the  jury  may 
infer  that  he  has  in  others.  But  what  amounts  to  corroboration  ? 
We  think  the  rule  is,  that  the  corroborative  evidence  must  relate 
to  some  portion  of  the  testimony  which  is'  material  to  the  issue.** 
In  that  case  the  evidence,  held  to  be  competent  as  corroborative, 
confirmed  the  accomplice  as  to  a  fact  which  did  not  tend  to  connect 
the  defendant  with  the  crime.  Since  this  decision  it  has  been 
usual  to  instruct  the  jury  in  substantial  compliance  with  the  rule 
atatea  therem,  though  the  practice. of  diflierent  judges  in  the  exer- 
cise of  their  discretion  has  varied.  Cammontaealth  t.  Brooks,  9 
Gray,  299;  CommontoeaUh  v.  Price,  10  id.  472 ;  CommonweaUh  y. 
(y Briefly  12  Allen,  183 ;  CommonweaUh  v.  Larrabee,  99  Mass.  413 ; 
CommonweaUh  v.  Ettiot,  110  id.  104  ;  CommonweaUh  v.  Sfww,  111 
Id.  411.  See,  also,  Begina  v.  Stubbe^  Dearsly,  555  ;  8.  c,  7  Cox's  G.  G. 
48 ;  State  v.  Wotcoity  21  Conn.  272. 

In  the  case  at  bar,  there  being  corroborative  evidence,  the  pre- 
siding justice  was  not  called  upon  to  advise  the  jury  to  acquit,  but 
was  required  to  submit  the  case  to  them  ;  and  we  are  of  opinion 
that  the  instruction  given,  which  called  the  attention  of  the  jury 
to  the  suspicious  character  of  the  testimony  of  the  accomplice,  and 
advised  them,  in  substance,  that  it  was  not  safe  to  convict  unless 
bis  testimony  was  corroborated  in  sonU)  portion  which  was  material 
to  the  issue,  is  not  open  to  exception  by  the  defendants. 

Exceptions  overruled. 
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ComcoinrEALTH  v.  Scotx. 
(iaMMt,aM 

Omimion  of  pruoner  to  tutffy  on  hUomm  Ukmff, 

ihk  Ibe  trial  of  an  indfctment,  if  the  priwrner  does  not  teetifjr,  thtt] 
afttomey  will  not  be  pennilted  to  comment  on  the  reMons  givmi  Ygf  iStm 
piiaoner^B  ooanael  for  saeh  omiMion  to  teetif  jr»  nor  to  state  tne  xeaaona  wblok 
he  believes  led  to  such  omission.* 

INDICTMENT  against  Bobert  Soott  and  James  Dnnlap,  for 
breaking  and  entering  the  house  of  Laara  B.  Whittelsey,  in 
the  night-time,  with  intent  to  commit  larceny  therein. 

Neither  of  the  defendants  testified  at  the  trial.  Their  counsel 
in  his  closing  argument  alluded  to  this  fact  as  follows:  **  What 
good  would  the  testimony  of  these  people  be  in  proving  their 
innocence  P  If  guilty  would  they  confess  it  P  If  innocent^  they 
are  to  be  proved  so  by  other  lips  than  theirs.  I  have  been  en* 
deavoring  to  discover  the  real  facts  in  this  case,  and  haye  never 
asked  Scott,  or  Dunlap,  or  Mrs.  Scott  about  it,  and  have  never 
spoken  to  these  men,  nor  heard  their  voices  except  as  they  were 
challenging  the  jury.  They  could  add  by  their  word  nothing  for 
me,  either  for  or  against  them.  I  tell  you,  gentlemen,  I  never  yet 
called  a  prisoner  to  the  stand.  I  never  have  been  through  the 
farce,  and  I  could  not  be  here  to  ask  that  these  men  might  have 
their  shackles  taken  off  and  go  upon  the  stand  and  declare  their 
innocence  to  you.  Their  testimony  would  be  utterly  worthless. 
When  Professor  Webster  was  tried  for  the  murder  of  Dr.  Parkman, 
his  two  daughters  went  upon  the  stand  and  delivered  important 
testimony.  The  lawyers  for  the  government  asked  no  questions, 
but  bowed  them  gracefully  from  the  stand,  because  they  knew 
that  from  the  lips  of  those  daughters,  pleading  for  the  life  of  their 
father,  no  testimony  could  come  that  would  weigh  with  the  jurors* 
And  so,  gentlemen,  as  I  said  before,  I  could  not  have  these  men 
unshackled  to  protest  their  innocence  to  you.    If  they  wont  on  the 

*8ee  note  to  Commonwtoith  v.  NiehoU,  19  Am.  Rep.  84S;  StaU  v.  Claaefs 
(59  Me.  29S),  8  Ajn.  Rep.  42S. 
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stand,  what  could  they  do  but  deny  the  testimony  of  Edsoii,  that 
he  met  tliem  on  Lexington  avenue  and  50th  street,  or  Madison 
avenue,  at  Ued  Leary's,  and  Fort  Hamilton,  or  that  they  came 
here^'P 

The  prosecuting  attorney,  in  his  closing  argument,  was  proceed- 
ing to  discuss  these  reasons  and  to  argue  that  they  were  not  the 
real  reasons  for  not  calling  the  defendants  and  Mrs.  ^cott  ns  wit- 
nesses, when  the  counsel  for  the  defendants  asked  the  judge  to  rule 
that  the  omission  of  the  defendants  to  testify  could  not  be  com- 
mented on  by  the  government  But  the  judge,  '^  having  first  stated 
the  law  that  the  fact  that  the  defendants  did  not  testify  did  not 
create  any  presumption  against  them,  ruled  that,  inasmuch  as  the 
matter  had  been  referred  to  by  the  defendants'  counsel,  the  prose- 
cuting attorney  had  a  right  to  comment  on  the  reasons  which  the 
defendants'  attorney  gave  for  their  not  going  upon  the  stand  and 
testifying  in  their  behalf^  and  also  to  give  the  reasons  which  the 
government  contended  really  existed  for  their  not  testifying,  and 
permitted  the  prosecuting  attorney  to  proceed  in  his  comments. ** 

The  jury  returned  a  verdict  of  guilty ;  and  the  defendants 
excepted. 

if.  iT.  Boml,  for  defendants. 

C.  R.  Train,  Attorney-General,  <£  W.  C.  Loring,  Assistant 
Attomey-Oeneral,  for  the  Commonwealth. 

Obat,  C.  J.  By  our  system  of  jurisprudence,  the  government 
has  no  right  to  interrogate  a  person  accused  of  crime,  or  to  compel 
him  to  testify,  but  must  sustain  its  charge  by  independent  evidence. 
The  accused  has  the  right  to  simply  deny  his  guilt,  and  to  rely 
upon  the  legal  presumption  of  ^his  innocence,  until  he  is  proved  to 
be  guilty.  In  accordance  with  this  ancient  rule  oF  the  common  law, 
the  Constitution  of  the  Commonwealth  declares  that  no  subject 
shall  be  compelled  to  accuse  or  furnish  evidence  against  himself. 
Declaration  of  Rights,  art  12.  The  statutes  allowing  persons 
charged  with  the  commission  of  crimes  or  offenses  to  testify  in 
their  own  behalf  were  passed  for  their  benefit  and.  protection,  and 
clearly  recognize  their  constitutional  privilege,  by  providing  that 
their  neglect  or  refusal  to  testify  shall  not  create  any  presumption 
against  them.     Stats.  1866,  ch.  260;  1870,  ch.  393,  §  I,  cl.  3.    And 
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this  court  has  decided  that  such  silence  cannot  be  taken  into  consid- 
eration by  the  jury  in  determining  whether  a  defendant  is  or  is  not 
guilty,  and  that  an  equivocal  instruction  upon  this  matter  entitles 
the  defendant  to  a  new  trial;  Chief  Justice  Chapman  saying,  **  It  is 
important  that  courts  should  carefully  guard  his  constitutional 
right"     ComtiionioeaUh  y.  Harhto^  110  Mass.  411. 

As  there  is  danger  that  the  jury,  knowing  that  the  law  now  per- 
mits a  defendant  to  testify,  may  draw  inferences  against  him  from 
his  omission  so  to  do,  his  counsel  may  properly,  in  addressing  the 
jury,  insist  and  enlarge  upon  his  constitutional  and  legal  right  in 
this  respect.  When  the  counsel  for  the  defendants  in  the  present 
case  went  further,  and  referred  to  his  own  opinion  and  practice 
upon  the  subject,  and  to  what  he  supposed  to  have  taken  place  in 
other  cases,  he  might  well  have  been  checked  by  the  court  But 
the  absolute  exemption,  secured  to  the  defendants  by  the  Consti- 
tution and  laws,  from  being  compelled  to  testify,  and  from  having 
their  omission  to  do  so  used  in  any  way  to  their  detriment,  could 
not  be  affected  by  superfluous  or  irregular  suggestions  of  their 
counsel  in  the  heat  of  argument  That  exemption  could  only  be 
waived  by  each  defendant's  own  election  to  avail  himself  of  the 
statute,  and  to  go  upon  the  stand  as  a  witness.  Commonwealih  v. 
Nichols,  114  Mass.  285 ;  s.  c,  19  Am.  Bep.  34C. 

The  course  of  the  closing  argument  for  the  prosecution  tended 
to  persuade  the  jury  that  the  omission  of  the  defendants  to  testify 
implied  an  admission  or  a  consciousness  of  the  crime  charged;  and 
the  presiding  judge,  in  permitting  such  a  course  of  argument, 
against  the  objection  of  the  defendants,  and  in  ruling  that  the 
prosecuting  attorney  had  a  right  to  comment  on  the  reasons  which 
the  defendants' counsel  gave  for  their  not  going  upon  the  stmd 
and  testifying  in  their  behalf,  and  also  to  give  the  reasons  which 
the  government  contended  really  existed  for  their  not  testifying, 
committed  an  error  which  was  manifestly  prejudicial  to  the 
defendants,  and  which  obliges  this  court  to  set  aside  the  verdict 
and*  order  a  new  trial. 

[The  remainder  of  the  opinion  is  immaterial  to  this  question.] 

Excqptions  sustained. 

Vol.  XXV.  — 12 
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Taikter  v.  Worcbstbr. 

(1»  Mass.  811.)  ^ 

Muftidpal  eorpoTiUion  —  ObUgation  to  supply,  and  liabUity  far  euUing  of^  water, 

A  citjr  accepted  a  statate  authorising  it  to  make  and  maintain  retenrolrB  and 
public  lijdrants  "  in  suck  place  as  it  may  deem  proper/'  and  erected  works 
by  virtue  thereof.  The  owner  of  a  building  haTing  failed  to  pay  his  water- 
rates  for  water  supplied  to  the  building  from  such  workf«,  the  city  cut  off 
the  water  from  the  building,  and  also  from  a  hydrant  in  a  neighboring 
street,  although  the  water  might  have  been  cut  off  from  the  building  alone. 
The  building  was  destroyed  by  a  fire  which  might  have  been  extinguished 
if  there  had  been  water  in  the  hydrant.  BeUt^  that  the  owner  coald  not 
recover  from  the  city  for  the  losa* 

Authority  from  a  city  council  to  a  committee,  on  a  petition  for  a  hydrant  to  lie 
attached  to  a  certain  line  of  pipes^  to  purciiase  tlie  pipes,  does  not  authorise 
the  committee  to  bind  the  city  to  maintain  the  hydrant. 

CONTRACT,  with  oonnts  in  tort,  for  injnries  aastained  by  the 
destruction  of  the  plaintiff's  mill  by  fire.     The  bill  of  exoep- 
tions  WHS  in  substance  as  follows  : 

The  plaintiff*s  evidence  tended  to  show  that  she  owned  a  mill  in 
the  city  of  Worcester  ;  that  it  was  destroyed  by  fire  ;  that  the  fire 
could  have  been  extinguished  without  material  injury  to  the  mill, 
if  a  hydrant  in  a  neighboring  street  had  contained  water ;  and 
that  the  loss  was  owing  to  the  lack  of  that  water.  The  evidence 
also  showed  that  the  defendant  had  accepted  the  Statute  of  1864, 
oh*  104,  authorizing  the  city  to  introduce  water,  and  had  accord- 
ingly laid  pipes  through  the  streets,  and  adopted  certain  ordinances 
in  regard  to  cutting  off  water  from  private  premises ;  that  the 
plaintiff  had  petitioned  the  city  council  to  put  in  the  hydrant  in 
question ;  that  the  petition  was  referred  to  a  committee,  who 
reported  that  the  pipe  was  laid  in  the  street,  by  the  Adriatic  Mill 
Company,  and  recommended  the  purchase  of  the  pipe  from  that 
company  ;  that  thereupon  the  council  authorized  the  committee  to 
purchase  the  pi{)e.  which  was  the  pipe  to  which  the  hydrant  in 
question  was  attached  :  that  the  committee  purchased  the  pipe, 

*8ee  Smith  v.  Philadelphia,  22  Am.  Rep.  7S1. 
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and  orally  agreed  with  the  plaintiff  to  put  in  the  hydrant  and  keep 
it  sapplied  with  water  for  extinguishing  fires,  under  the  control  of 
the  city,  upon  the  plaintiff's  paying  for  the  hydrant,  which  was 
done  accordingly ;  that  the  plaintiff  at  her  own  expense  pnt  water 
pipes  in  the  mill  and  connected  them,  by  the  consent  of  the  com- 
mittee, with  the  hydrant ;  that  the  plaintiff  having  failed  to  pay 
her  water  rates,  the  water  was  cut  off  from  the  hydrant  and  from 
the  mill,  by  the  city,  in  pursuance  of  the  ordinances  ;  that  the  fire 
occurred  while  the  water  was  so  cut  off  and  while  the  plaintiff  was 
so  in  de&nlt ;  but  that  the  water  might  have  been  cut  off  from  the 
building  without  cutting  it  off  from  the  hydrant;  that  there  was 
always  plenty  of  water  in  the  pipe  supplying  the  hydrant ;  and  that 
the  water  rates  in  default  were  due  for  the  mill  and  not  for  the 
hydrant  The  plaintiff  asked  for  an  instruction  that  the  jury 
would  be' authorized  to  find  an  agreement  to  keep  the  hydrant  sup- 
plied, and  also  that  she  coiiid  recover  without  such  agreement. 
The  jnSge  declined  bo  to  instruct,  and  the  defendant  had  a  verdict 

O.  F.  Hoar  £  O.  F.  Verry,  for  plaintiff. 

T.  L,  Nehan  £  F.  T.  Blackn^r,  for  defendant 

O&AT,  C.  J.  This  action  is  brought  against  the  city  of  Woroes* 
ter  to  recover  damages  suffered  by  the  destruction  of  the  plaintiff's 
mill  by  an  accidental  fire  in  consequence  of  the  neglect  of  the  city  to 
maintain  a  hydrant  by  which  the  fire  might  have  been  extinguished. 
The  declaration  is  in  several  counts,  and  no  objection  is  made  to  its 
form,  provided  the  plaintiff  is  entitled  to  maintain  any  action 
against  the'city  upon  the' evidence  statediu' the  bill  of  "exoeptions. 

The  protection  of  all  the  buildings  in  a  city  or  town  from  de- 
straction  or  injnry  by  fire  is  for  the  benefit  of  all  the  inhabitants 
and  for  their  relief  from  a  common  danger;  and  cities  and  towns 
are  therefore  authorized  by  general  laws  to  provide  and  maintain 
fire  engines,  reservoirs  and  hydrants  to  supply  water  for  the  extin- 
gnishment  of  fires.  AUen  v.  Taunton^  19  Pick.  485;  Hardy  v. 
Waliham,  8  Mete.  163;  Fisher  v.  Bosio^ij  104  Mass.  87,  93 ;  s.  c,  6 
Am.  Rep.  196.  The  Worcester  Water  Act,  Stat  1864,  ch.  104,  §3, 
authorizes  the  city  to  make  and  maintain  reservoirs  and  publio 
hydrants 'Mn  such  places  as  maybe  deemed  proper."  Thisevi* 
dently  means  ^  as  may  be  deemed  proper  by  the  city  or  itB  oflScers 
or  agents" — ^just  as  the  Stat.  1867,  ch.  158,  authorizes  the  selectmen 
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of  towns,  for  the  protection  of  persons  and  property  therein 
against  fire,  to  order  conductors  to  be  put  into  the  pipes  of  aque- 
duct corporations,  for  the  purpose  of  attaching  hydrants  or  con- 
ducting water  into  reservoirs,  and  in  such  places  as  the  engineers 
cif  the  fire  department  shall  think  necessary.  The  works  to  be 
constructed  by  the  city  of  Worcester,  under  the  Stat,  of  1864,  were, 
so  far  as  related  to  safeguards  against  fire,  to  be  erected  and  main- 
tained by  the  city  for  the  benefit  of  the  public  and  without  pecuniary 
compensation  or  emolument  The  questions  whether  and  where 
public  hydlnnts  should  be  erected  were  within  the  exclusive  discre- 
tion and  control  of  the  municipal  authorities,  as  the  public  inter- 
est might  seem  to  them  from  time  to  time  to  require.  The  city 
did  not,  by  accepting  the  statute  and  building  its  works  under  it, 
enter  into  any  contract  with,  or  assume  any  liability  to,  the  owners 
of  property  to  furnish  means  or  water  for  the  extinguishment  of 
fires,  upon  which  an  action  can  be  maintained.  Orant  v.  £rie,  69 
Penn.  St  420 ;  s.  c,  8  Am.  Rep.  272 ;  Wheeler  v.  Cincinnati^  19 
Ohio  St.  19  ;  8.  c,  2  Am.  Rep.  368 ;  Brinhmeyer  v.  EvansviUe,  29 
Ind.  187;  Fisher  v.  Bostouy  uhi  supra  ;  Hili  v.  Boston,  122  Mass.  344; 
6.  c,  23  Am.  Rep.  332. 

The  judgment  of  the  Court  of  Exchequer  in  Atkinson  v.  Neto- 
castle  Waterworks,  L.  R.,  6  Ex.  404,  much  relied  on  by  the  plain- 
tiff, in  which  an  action  was  maintained  against  a  water  company 
for  not  keeping  pipes,  in  which  fireplugs  were  fixed,  charged  with 
water  at  a  certain  pressure,  as  required  by  its  act  of  incorporation^ 
whereby  the  plaintiff's  property  was  destroyed,  has  been  reversed 
in  the  Court  of  Appeal,  by  Lord  Chancellor  Cairns,  Chief  Jus- 
tice CocKBURN  and  Lord  Justice  Brbtt,  2  £x.  D.  441.  In  MeialUc 
Compression  Co.  v.  Fitchburg  Railroad,  109  Mass.  277;  8.  c,  12  Am. 
Rep.  689,  the  action  was  not  against  the  city  for  neglect  to  furnish 
proper  means  to  extinguish  fires,  but  against  a  third  party  for 
unlawfully  cutting  a  hose  while  actually  being  used  to  put  out  a 
fire;  and  the  decision  of  the  Court  of  Exchequer,  in  Atkinson  v. 
Newcastle  Waterworks,  was  cited  only  to  the  point  that  the  act  of 
the  defendant  was  the  direct  and  eflScient  cause  of  the  injury. 

For  the  reasons  already  stated,  the  plaintiff  has  no  right  of 
action  against  the  city,  by  reason  of  any  duty  imposed  or  liability 
assumed  under  the  Stat  of  1864,  for  neglecting  to  maintain  the 
hydrant,  or  for  cutting  off  its  supply  of  water.  And  she  cannot 
sue  the  city  upon  the  alleged  agreement  of  the  committee,  because 
the  authority  to  purchase  the  plaintiff's  pipe  did  not  authorize  them 
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to  agree  in  behalf  of  the  city  to  maintain  a  hydrant,  or  to  supply 
it  with  water,  and  there  is  no  oth^r  evidence  of  any  authority  from 
the  city  to  make  such  an  agreement,  or  of  any  knowledge  on  the 
part  of  tihe  city  that  such  an  agreement  had  been  made.  Palmer 
T.  HmmrhiU,  98  Mass.  487. 

Exceptiojis  overruled. 


Putnam  y.  Home  Insurakcb  Go. 

(l»lCa8a.S84.) 

Oral  inaurance  —  Authority  of  agent. 

The  plaintiff  made  an  application  for  fire  inaarance  to  defendant's  local  agent 
The  agent  oralljr  agreed  to  place  a  certain  amount  at  a  certain  rate  apon  the 
risk  at  once,  and  to  bind  it,  and  immediatelj  made  a  memorandam  to  that 
effect  in  the  '*  binding  book.'*  Tbe  poiicj  was  not  to  issue  until  a  special 
agent  had  inspected  and  approved  the  risk,  which  was  specially  hazardous. 
The  local  agent  had  written  authority  "  to  receive  proposals  for  insurance," 
and  was  intrusted  with  blank  policies  signed  by  defendant's  officers,  which 
he  was  accustomed  to  fill  up  and  deliver  without  consulting  the  defendant. 
He  had  frequently,  without  its  knowledge  and  assent, issued  policies  upon 
the  same  class  of  risks  without  previous  consultation  with  defendant ;  and 
insurance  agents  were  accustomed  to  bind  their  principals  by  preliminary 
oral  agreements  until  policies  could  conveniently  be  issued.  Held,  in  an 
action  upon  an  oral  contract  of  insurance,  that  a  jury  was  warranted  in  find- 
ing that  the  agent  made  an  oral  agreement  for  insurance  within  the  appar- 
ent scope  of  his  authority.* 

ACTION  on  contract  for  insurance.  Answer,  a  general  denial. 
At  the  trial  it  appeared  in  evidence  that  one  Winward,  a 
clerk  of  a  firm  of  insurance  brokers,  acting  in  behalf  of  the  plain- 
tiff, on  August  n,  1874,  made  an  application  for  insurance  on  the 
plaintiff's  building  to  the  local  agents  of  the  defendant  in  Boston, 
who  were  duly  authorized  by  the  defendant,  in  writing  under  seal, 
''to  receive  proposals  for  insurance  against  loss  and  damage  by 

*8ee,  as  to  oral  iiisuraiioe.  Security  Fire  Ins,  Co.  v.  Kentucky  Marine  his.  Co, 
<7Bu8h.81),  8  Am.Rep.a01:  Hennirtg  y.U.S,Im.Co.  (42  Mo.425)»  4  Am.Rep.332; 
EUiM  V.  Albany  hift.  Co.  (SON.  T.  402),  10  Am.  Rep.  405.  and  note;  Fisk  v.  Tot- 
Unet  (44  K.Y  688).  4  Am.  Rep.  716;  AriifeU  r.  Hariford  Im,  Co,  (60  N.Y.  117), 
17  Am.  Rep.  822;  Strohn  v.  Hartford  Ine.  Co.  (87  Wia  826),  10  Am.  Rep.  777. 
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fire  and  lightuiug,  to  receive  moueyBfor  the  same,  and  countersign, 
issue,  renew  and  consent  to  transfers  of  policies  of  insurance  signed 
by  the  president  and  secretary  of  the  said  Home  Insurance  Com- 
pany, and  to  make  indorsements  thereon,  subject  to  the  rules  and 
reguhitions  of  said  company  and  to  such  instructions  as  may  from 
time  to  time  be  given  by  its  officers." 

It  alsa-oppeared  from  Win  ward's  testimony  that  the  local  agents, 
who  were  acquainted  with  the  property,  and  hsid  examined  it  and  in- 
sured it  in  another  company,  orally  agreed  to  place  $1,000  insurance 
in  the  defendant's  company,  and  made  a  memorandum  to  that  effect 
in  what  was  called  the  *^  binding-book  ; "  that  the  form  of  the 
policy  to  be  issued  was  agreed  upon,  to  be  like  that  previously 
issued,  subject  to  the  approval  of  the  risk  by  Balloch,  the  defend- 
ant's special  agent ;  this  testimony  was  corroborated  by  defendant's 
agents,  and  there  was  testimony  that  by  the  usage  of  insurers  such 
a  transaction  made  a  binding  insurance.  It  also  appeared  that  these 
agents  were  intrusted  with  policies  in  blank  signed  by  defendant's 
officers,  and  were  accustomed  to  fill  up  and  deliver  them  without 
consulting  the  company,  but  that  in  this  case,  as  the  risk  was 
specially  hazardous,  they  desired  the  approval  of  Balloch  before 
writing  the  policy  ;  that  they  had  frequently  issued  such  policies^ 
for  the  like  class  of  risks,  without  consulting  the  company,  and 
were  accustomed  to  bind  the  company  by  oral  agreement  for  an 
indefinite  time,  until  a  policy  could  issue,  but  had  not  previously 
made  such  an  agreement,  for  I  his  company,  subject  to  approval. 
The  ownership,  value,  and  destruction  of  the  property  were  proved. 
The  defendant  offei*ed  no  evidence,  but  asked  for  instructions  that 
the  action  was  not  maintainable  on  the  evidence,  that  there  was  no 
evidence  of  a  valid  contract  of  insurance,  or  of  authority  to  make 
such  a  contract  as  was  made.  This  was  refused,  and  the  questions 
of  the  authority  of  the  agents  and  of  the  execution  of  the  con- 
tract were  submitted  to  the  jury.  Plaintiff  had  a  verdict,  and 
defendant  alleged  exceptions. 

A.  Russ,  for  defendant 

R  W.  Hurd  dk  E.  P.  NettUton,  for  plaintiff, 

Ames,  J.  No  attempt  has  been  made,  in  the  argument  for  the 
defendant,  to  maintain  the  position  that  its  local  agents  did  not 
make  substantially  the  contract  which  the  plaintiff  alleges  that  they 
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did  make.  The  evideace  reported  certainly  tends  to  show  that  there 
was  an  agreement  to  insure  the  building,  which  was  intended  to 
be  binding  upon  the  company  from  the  moment  of  the  entry  upon 
''the  binding-book;  '^  and  to  continue  in  force  at  all  events  until 
the  premises  should  be  inspected  by  the  special  agent,  Balloch. 

The  only  question  remaining  to  be  considered  is  whether  there 
was  any  evidence  of  authority  on  tlio  part  of  the  local  agen  ts  to 
make  the  contract.  It  was  conceded  that  they  had  authority  to 
receive  applications  for  insurance,  and  that  they  were  intrusted 
with  blank  policies  signed  by  the  president  and  secretary  of  the 
company  which  they  were  accustomed  to  fill  out  and  deliver  with- 
out consultation  with  the  officers. 

There  was  evidence  to  the  effect  that,  with  the  knowledge  and 
consent  of  the  defendant's  officers,  they  had  frequently  issued  pol- 
icies upon  property  of  the  same  class  as  this  risk,  without  submit- 
ting the  same  for  the  previous  approval  of  any  of  those  officers. 
The  tendency  of  this  evidence  was  to  show  that  they  acted  and 
made  contracts  of  insurance,  as  general  agents  of  the  defendants, 
and  were  allowed  so  to  do.  The  fact  that  the  delivery  of  the  policy 
was  delayed  until  the  special  agent  should  have  an  opportunity  to 
inspect  the  building  is  explained  by  the  fact  that  the  risk  was  con- 
sidered specially  hazardous;  and  that  the  local  agents  left  to  the 
corporation  the  right  of  terminating  the  risk  if  the  special  agent 
should  decide  not  to  accept  it.  It  would  not  follow  that  in  the 
mean  time  the  plaintiff  was  to  stand  uninsured.  There  is  evidence 
that  he  considered  himself,  and  was  understood  by  the  local  agents, 
to  be  so  insured;  that  the  amount  and  the  rate  of  premium  were 
agreed  upon;  and  that  there  was  a  usage  among  insurance  compa- 
nies and  their  agents  to  bind  the  company  by  preliminary  oral 
agreements  until  policies  could  conveniently  be  issued.  See  Baxter 
V.  Massasoit  Ins.  Co.,  13  Allen,  320.  It  is  well  settled  that  an  oral 
contract  of  insurance  is  binding,  and  that  there  is  no  rule  of  law 
requiring  it  to  be  in  writing.  Sanborn  v.  Fireman's  Ins.  Co.,  16 
Gray,  448.  Under  such  circumstances,  the  plaintiff  might  have  a 
right  to  rely  upon  the  oral  agreement,  and  for  that  reason  might 
have  failed  to  seek  insurance  elsewhere.  The  case  finds  that  the 
instructions  to  the  jury  upon  the  general  rules  of  law  as  to  agency 
were  not  excepted  to,  and  the  jury  may  have  found  that  the  con« 
tract  yaa  within  the  apparent  scope  of  the  agent's  employment 

Exceptions  overruled. 
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CiaMaM.8eOL) 
Imurable  intermit — MitrepreteAtaium — Wai9&r  ofUmiiaiion  ^mbtlkm. 

A  sold  household  farnitnre  to  B  bj  a  receipted  bill  of  parcels ;  B,  while  the 
fomitare  was  in  the  possession  of  A,  in  a  house  belonging  to  C,  sold  the 
furniture  to  C  in  writing,  and  delivered  the  writing  to  C,  who  went  to  the 
house  and  saw  the  property,  and  it  was  orally  agreed  that  the  property 
should  remain  in  the  custody  of  A,  but  that  possession  of  it  was  given  to 
and  received  by  C,  and  that  the  legal  title  was  to  be  in  him.  C  took  out  a 
policy  of  insurance  on  the  property,  against  loss  by  fire,  in  which  it  was 
described  as  **  his  household  furniture/'  in  a  house,  the  location  of  which 
was  described.  During  the  term  of  the  policy,  and  while  the  furniture 
remained  in  the  house,  a  loss  occurred.  HM^  tliat  C  had  an  insurable  in- 
terest in  the  furniture;  that  it  was  properly  described;  and  that 
there  was  no  material  concealment  or  misrepresentation  in  failing  to  state 
that  the  property  was  in  a  house  occupied  by  A. 

UMt  f^M%  that  statements  made  by  C  under  oath,  in  proofs  of  loss,  **  that  the 
property  belonged  exclusively  to  the  assured,  and  that  no  other  person  had 
any  interest  therein,"  and  that "  the  articles  named  belonged  to  and  were  in 
the  possession  of  the  assured  at  the  time  of  the  fire,"  did  not  amount  to 
fraud  or  false  swearing,  within  a  clause  in  the  policy  requiring  proofs  of 
loss,  and  providing  that  any  fraud  or  false  swearing  should  forfeit  all  claim 
under  the  policy. 

Where  a  policy  provides  that  no  action  shall  be  brought  on  it  unless  beg^n 
within  twelve  months  from  the  loss,  the  condition  is  waived  by  such  de- 
signed conduct  on  the  part  of  the  general  agents  of  the  company  as  encour- 
ages and  authorizes  the  insured  to  believe  that  his  claim  will  be  adjusted 
and  paid,  until  after  the  limited  time  has  elapsed.    (See  not$,  p.  lOi.) 

CONTRACT  upon  a  policy  of  insurance,  loss,  or  damage  by  fire, 
on  household  furniture,  etc.,  situate  in  frame  dwelling-house 
on  North  Beacon  street,  corner  of  Chester  street,  Brighton.  The 
policy  contained  the  following  provisions: 

'^And  the  assured  hereby  covenants  and  engages  that  the  repre- 
sentation given  in  the  application  for  this  insurance  contains  a 
just,  full  and  true  exposition  of  all  the  facts  and  circumstances  in 
regard  to  the  condition,  situation,  value  and  risk  of  the  property 
insured,  so  far  as  the  same  are  known  to  the  assured,  and  material 
to  the  risk ;  and  that,  if  any  material  fact  or  circumstance  shaO. 
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not  have  been  fairly  represented^  or  if  the  assured  shall  make  any 
attempt  to  defraud  the  said  company,  that  in  every  such  case  the 
risk  hereupon  shall  cease  and  determine,  and  the  policy  be  null 
and  void,  —  unless  confirmed  by  a  new  agreement  thereupon,  writ- 
ten after  a  full  knowledge  of  such  facts  and  circumstances." 

''This  policy  is  made  and  accepted  upon  the  above  express  condi* 
tions,  but  shall  not  be  valid  until  countersigned  by  the  duly  author- 
ized a^nts  of  the  Phoenix  Insurance  Company,  at  Boston,  Mass/' 

Also  a  provision  giving  the  company  the  option,  in  case  of  loss, 
of  replacing  the  property,  or  paying  for  the  same  in  sixty  days 
after  proof  of  the  loss  or  damage  ;  also  a  requirement  that  the 
insured,  in  case  of  loss,  should  forthwith  give  notice  to  the  com- 
pany, and  as  soon  after  as  possible  deliver  in  a  particular  account 
of  the  loss  or  damage,  signed  with  their  own  hands,  and  verified 
by  their  oath  or  affirmation,  such  account  to  contain  the  usual  par- 
ticulars as  to  other  insurance,  value  of  the  property  insured,  their 
interest  therein,  manner  of  occupancy  of  the  building,  names  of 
the  occupants,  time  and  manner  of  the  origin  of  the  fire,  and  a 
atatement  that  until  such  proofs  were  furnished  the  loss  should 
not  be  payable.  Also  a  covenant  that  no  suit  on  the  policy  should 
be  sustained  unless  commenced  within  twelve  months  from  the 
time  of  the  loss* 

The  declaratioa  alleged  the  making  of  the  policy  on  the  plaintiffs 
honaeliold  fnmiture,  a  loss  by  fire  on  January  26,  1874»  the  giving 
of  immediate  notice  of  said  loss  by  the  plaintiff  to  the  defendant, 
and  the  famishing  the  proof  of  loss  required  by  the  policy  in  No- 
yember  following ;  that  the  delay  in  furnishing  the  proof  of  loes 
and  in  bringing  suit  upon  the  policy  was  caused  by  the  negligence 
and  improper  action  of  the  defendant ;  and  that  the  defendant 
waived  the  conditions  of  the  policy  thereunto  appertaining. 

The  answer  conWned  a  general  denial ;  alleged  that  the  proof 
of  loss  was  not  furnished  nor  the  action  begun  within  the  time  re- 
quired by  the  policy  ;  and  that,  if  the  plaintiff  had  any  cause  of 
action  on  March  30,  1875,  the  same  was  forfeited  by  the  plaintiff's 
false  swearing,  in  the  proof  of  loss  of  that  date,  in  regard  to  the 
amount  and  value  of  the  property  on  the  premises  described,  and  in 
regard  to  the  plaintiff's  interest  therein. 

At  the  trial,  the  jury  returned  a  verdict  for  the  plaintiff,  and  the 
defendant  alleged  exceptions,  the  material  parts  of  which  appear 
in  the  opinioUi^ 
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B.  D.  Sohier  Ji  J.  D.  Bryant,  for  defendant 
R.  M.  Morse,  Jr.,  for  plaintiff. 

G0LT5  J.  The  plaintiff's  title  to  the  famitnre  insured  was  ac- 
quired by  bill  of  sale  from  Gharles  Oreen,  absolute  in  form,  but  in- 
tended by  the  parties  only  as  security  for  money  lent^r  The  property 
at  the  time  of  the  sale  was  in  a  dwelling-house  oi^ed  by  tiie  plain* 
tiff,  but  occupied  up  to  the  time  of  the  fire  by  Oreen.  The  parties 
to  the  sale  went  to  the  house,  saw  the  property,  and  declared  that 
possession  of  it  was  given  to  and  received  by  the  plaintiff.  It  re- 
mained in  the  custody  of  Green,  but  it  was  understood  that  while 
the  latter  was  to  have  the  use  of  it,  the  legal  title  was  to  be  in  the 
plaintiff.  The  furniture  belonged  originally  to  one  Charles  Green, 
who  sold  it  to  Paul  B.  Green,  and  gave  him  a  receipted  bill  of  par- 
cels, at  the  bottom  of  which,  at  the  time  of  the  sale  to  the  plaintiff, 
was  written  the  words,  ^^  I  hereby  transfer  and  sell  all  of  the  above 
furniture  to  Charles  J.  Little,  of  Boston,  Mass.''  This  addition 
was  duly  dated,  signed  by  Paul  B.  Green,  and  delivered  to  the 
plaintiff. 

1.  The  defendant  contends  that  on  this  evidence  the  plaintiff 
had  no  insurable  interest  in  the  goods,  because  there  was  only  a 
pledge  of  the  property  to  secure  the  payment  of  money,  the  lien  on 
which  was  lost  by  allowing  the  goods  to  remain  in  the  possession 
of  the  pledgor.  But  the  written  instrument  produced  is  something 
more  than  an  informal  bill  of  parcels.  It  is  sufficient  to  transfer 
the  legal  title,  and  it  is  evident  that  both  intended  that  the  legal 
title  should  be  held  by  the  plaintiff  as  security.  Such  an  intention 
is  inconsistent  with  a  pledge  by  which  the  title  remains  unchanged 
in  the  pledgor,  subject  only  to  the  lien. 

The  question  is  not  as  to  the  validity  of  the  transfer  as  against 
creditors  or  subsequen  t  purchasers.  It  is  sufficient  that  th  e  plain  tiff 
acquired  a  title  to  the  specific  property  insured  which  had  not  been 
defeated  by  creditors  or  otherwise  at  the  time  of  the  fire,  and  by 
the  destruction  of  which  he  has  suffered  direct  loss  to  the  value  of 
the  property  destroyed.  Haley  v.  Manufacturer^  Ine.  C^.,  120 
Mass.  292,  296 ;  Eastern  Railroad  v.  Relie/  Ins.  Co.,  98  id.  420; 
428 ;  ]Fillianis  v.  Soyer  Williams  Ins.  Co.,  107  id.  377,  379 ; 
8.C.,  9  Am.  Rep.  41;  Clark  v.  Washington  Ins.  Co.,  100  id.  509;  8. 
0.,  1  Am.  Bep.  135. 
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We  do  not  see  that  the  defendant  has  any  just  cause  to  complain 
of  the  instmction  given  upon  this  point*  For  the  reason  above 
stated,  it  cannot  be  fairly  said  that  it  was  inapplicable  to  the  facts, 
or  tended  to  mislead  the  jury.  The  instmction  requested  was  prop- 
erly refased«f  The  transaction,  as  we  have  seen,  could  not  beoon- 
strned  as  a  pledge,  and,  in  the  absence  of  any  written  condition, 
it  could  not  in  law,  at  least,  be  treated  as  a  mortgage*  Pennack  v. 
McCormiek,  120  Mass.  275.  In  legal  effect  it  was  a  sale,  with  a 
right  on  the  part  of  the  seller  by  verbal  agreement  to  repurchase. 

2.  The  property  was  described  in  the  policy,  and  is  alleged  in 
the  plaintiff's  declaration,  to  be  the  plaintiff's  household  furniture. 
But  the  considerations  above  stated  dispose  of  the  objection  that 
the  plaintiff  had  no  such  property  as  he  caused  to  be  insured  and 
as  he  alleged  in  his  writ  The  jury  were  justified  in  finding  that 
the  legal  ownership  of  it  was  in  the  plaintiff. 

3.  There  was  no  material  concealment  or  misrepresentation,  in 
the  absence  of  any  inquiry  or  express  stipulation  on  the  subject,  in 
fidling  to  state  that  the  property  was  in  the  custody  of  a  lessee  of 
the  plaintiff.  It  was  truthfully  described  as  his  household  furni- 
ture, although  it  was  not  in  his  actual  custody  or  in  a  house  occu- 
pied by  him.  The  written  part  of  the  policy  gives  accurately  the 
location  of  the  building  in  which  it  was  placed. 

4.  The  statements  in  the  printed  part  of  the  proofs  of  loss  **  thai 
the  property  belonged  exclusively  to  the  assured,  and  that  no  other 
person  had  any  interest  therein,"  and  that  ^*  the  articles  named 
belonged  to  and  were  in  the  possession  of  the  insured  at  the  time% 
of  the  fire,"  do  not,  in  law,  amount  to  fraud  or  false  swearing, 
within  the  terms  of  the  policy.    The  jury  may  well  have  foundi 
that  the  plaintiff  had  the  absolute  and  exclusive  legal  title ;  and, 

*  This  instrnolion  was  m  f oUowi :  *'  If  the  plaintiff  had  paid  to  Qreen  the  foaa . 
of  92,O0e,  and  had  received  from  him  a  blU  of  tale  aiid  deliveiy  of  the  proper^^ 
tiM  plaintiff  had  an  insurable  Intereet  therein,  to  the  extent  at  least  of  the- 
money  paid  therefor,  though  there  maj  have  been  an  understanding  between 
tiM  plaintiff  and  Green  that*  on  repayment  of  the  money,  he  would  rtwmvtf 
the  property  to  him." 

f  This  request  was  as  follows:  "The  delivery  to  the  plaintiff;  as  security,  for- 
a  loan  made  by  him  to  Oreen,  of  a  blU  of  paroels  or  a  bill  of  sale  of  the  furniture* 
In  the  house  oeeopled  by  Oreen,  if  the  furniture  thereafter  remained,  as  bo- 
fore,  in  the  possession  of  Green,  and  If  the  instrument  was  not  reoorded,  would* 
not  In  law  make  the  plaintiff  the  owner  of  such  property,  as  against  third  par- 
ties, and  would  not  make  the  property  *  his  *  in  such  sense  as  to  support  tba- 
poliey  in  this  case." 
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as  to  the  poBsession  of  the  assured  at  the  time  of  the  fire,  it  is 
stated,  in  the  clause  immediately  preceding  the  statement  relied  on 
as  false  and  fraudulent,  that  the  building  containing  the  property 
destroyed  was  occupied  in  its  several  parts  by  Oreen  and  his  family 
as  a  dwelling-house. 

5.  The  instructions  given  as  to  the  effect  of  misstatements  in  the 
proofs  of  loss  were  correct.*  The  condition  in  the  policy  is  that 
the  insured  shall  forfeit  all  claim  under  it,  if  there  appears  any 
fraud  or  false  swearing.  This  implies  something  more  than  some 
mistake  of  fact  or  honest  misstatements  on  the  part  of  the  assured; 
unless,  indeed,  the  mistake  be  in  the  misstatement  of  a  fact  which 
avoids  the  policy  by  its  express  terms,  as  in  Campbell  v.  GharUr 
Oak  Ins.  Co.,  10  Allen,  213.  The  instruction  requested  on  this 
point  was  properly  refused.f  Daniels  v.  Hudson  River  Ins,  Co., 
12  Cush.  416  ;  Curry  v.  Pofntnonwealih  Ins.  Co,y  10  Pick.  535. 

6.  The  jury  must  have  found,  under  instructions  not  open  to 
objection,  that  the  defendant,  through  agents,  by  whose  acts  and 
declarations  it  was  legally  bound,  had  waived  the  formal  proof  of 
loss  required  by  the  policy,  and  had  waived  or  was  estopped  from 
setting  up  the  express  stipulation  that  no  suit  for  the  recovery  of 
any  claim  under  the  policy  should  be  sustained  unless  commenced 
within  twelve  months  next  after  the  loss  should  have  oocuned. 
The  fire  occurred  on  January  26, 1874  It  was  conceded  that  no 
proof  of  loss,  such  as  the  policy  required,  was  made  out  until 
March,  1875,  and  that  no  action  was  commenced  until  September 

*  These  instruotloiia  were  m  foUowa :  **  If,  la  any  proof  of  the  loti,  the  plain* 
tiff  wlUf  aUj  or  reoklessly  swore  to  tbafc  as  tme  of  which  he  waa  Igiioraat  and 
which  waa  not  aa  awom  to,  or  if  he  awore  to  a  atatement  aa  tme  which  he 
knew  to  be  otherwiae  than  tme,  he  would  In  either  oaae  by  aaoh  ftdae  awearing 
forfeit  aU  claim  under  the  puUcj,  and  thia  action  could  not  be  maintained. 
Thla  doea  not  mp^y  if  a  party  by  mlatake  ahonid  make  a  mlaatatooient  acci* 
dentally,  not  Intentionally  or  willfully:  the  word  '  wlUful '  la  not  used  In  the 
•enae  that  he  did  not  Intend  to  write  those  worda,  but  that  there  waa  wUlful 
intention  In  him  to  mlarepreaent.  Kvery  man  la  bound  to  ezerelae  good  Judg* 
ment;  If  he  reokleaaly — In  other  worda,  oareleaaneaa  or  almple  miatake  on  hia 
part  would  not  be  anflloient,  but  if  there  waa  reokleasneaa  In  making  the  atate« 
ment,  or  It  waa  wlUfuUy  made  wrong— then  that  would  forfeit  thecUlm  under 
the  policy.** 

♦  ThIa  rpqneat  waa  aa  foUoWa ;  •  If  the  plaintiff,  In  any  paper  olllored  by  him 
aM  a  proof  of  loaa,  atated  that  the  property  deacribed  In  the  policy  in  ault 
belonged  exoluaively  to  himaelf,  and  that  no  other  pereon  had  any  intereat 
therein,  when  in  fact  he  waa  only  a  pledgee  or  mortgagee  thereof,  and  not  in 
|K>aaeaalou,  auoh  falae  swearing  would  avoid  the  policy.*' 
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following.  AH  the  evidence  upon  these  points  is  reported.  At  the 
oonclusiou  of  the  plaintiff's  case,  and  again  when  all  the  evidence 
was  in,  the  defendant  asked  the  court  to  rule  that  there  was  no 
evidence  to  warrant  a  verdict  for  the  plaintiff.  Upon  a  careful 
examination  of  the  report,  we  are  of  opinion  that  this  request  was 
rightly  refused.  It  is  a  question  of  the  sufficiency  and  not  of  the 
weight  of  the  evidence. 

The  defendant  is  a  foreign  stock  company,  and  its  business  ii\ 
the  Commonwealth  must  be  mainly  transacted   through  agents- 
appointed  by  the  managers  of  the  home  office.     The  plaintiff  ob-^ 
tained  this  policy  from  Hovey  &  Fenno,  of  Boston,  who  were "^ 
anthorized  to  take  risks,  fill  out  policies  and  sign  indorsements  a?  • 
agents  for  the  defendant    At  the  same  time  the  plaintiff  took 
from  them  a  separate  policy  for  a  much  larger  amount  on  the- 
dwelling-house  which  conUijped  th^fiirnita/e-ia  j|i€^tion..  .Im|pe-~ 
diately  after  the  fire,  he  notified  these  agents  ^f;  «he  iosa  tiNTA^l^Iv^ 
policies  and  was  referred  to  one  Pierson,  as  the  adjuster  for  the 
company.    He  gave  to  Pierson,  at  his  request,  a  memorandum  or 
list  of  the  furniture  claimed  to  have  been  destroyed,  and  proceeded 
first  to  settle  with  him  by  arbitration  the  loss  upon  the  house,  and 
received  through  him,  from  the  company,  at  the  office  of  the  agents 
in  Boston,  in  May  or  June  following,  by  a  draft  filled  out  by  him^ 
substantially  the  full  amount  of  the  insurance  on  the  house.    Pier- 
son took  the  memorandum  of  the  furniture  without  any  objection 
to  its  form,  and  there  was  evidence  that  both  parties  acted  on  it 
as  sufficient  proof,  the  only  matter  of  difference  being  as  to  the  value 
of  the  furniture  and  the  loss  of  some  of  the  items  in  the  list.  While 
the  negotiations  for  the  settlement  of  the  loss  on  the  house  were 
pending,  and  until  July,  1874,  frequent  interviews  were  had  with 
Pierson  in  reference  to  the  loss  on  the  furniture,  without  any 
objection  made  that  no  formal  proof  of  loss  had  been  presented. 
In  July,  Hovey  &  Fenno  and  Pierson  ceased  to  act  for  the  defend- 
ant, and  the  negotiations  were  continued  with  Tainter,  as  general 
agent  for  the  company,  who  was  a  witness  for  the  defendant,  and 
who   testified   that  he   succeeded   Pierson   in  the   business.    He 
received  from  Pierson  in  September  the  memorandum  of  furniture 
lost,  satisfied  himself  as  to  what  articles  named  in  it  had  been 
saved,  but,  as  the  plaintiff  testified,  made  no  objection  that  it  was 
not  sufficient  as  proof  of  loss  within  the  requirements  of  the  policy. 

The  plaintiff  having  called  several  times  at  the  office  in  Boston 
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without  finding  Tainter,  went  to  Hartford  in  October,  and  there 
met  the  vice-president,  who  committed  the  matter  to  Tainter  for 
settlement.  He  was  encouraged  by  the  latter  to  believe  the  case 
won)d  be  settled.  He  exhibited  his  bill  of  sale  of  the  furniture  to 
Tainter,  famished  him  with  a  copy,  and  the  latter  promised  to 
notify  the  plaintiff  when  he  was  in  Boston,  so  that  he  could  meet 
him,  but  failed  to  give  any  such  notice. 

On  November  25,  the  plaintiff  wrote  to  the  company  at  Hart- 
ford, asking  to  be  informed  of  its  decision,  and  stating  that  Tain- 
ter had  promised  to  see  him  in  Boston  in  regard  to  this  insurance, 
^^  where  he  should  be  in  a  few  days  and  quite  often  thereafter." 
"^To  this  the  assistant  secretary  replied  that  Tainter  had  been  kept 
busy  in  the  office,  and  was  unable  to  visit  Boston,  and  added  that 
'  the  company  was  not  aware  that  an^  proof  of  loss  had  as  yet  been 
«.  snlKnilrtcd. :  l^hJ^Mrgs  th^dti^  Mtimad^n,  as  the  plaintiff  testified, 
/..UoM;  j(^j:  QjQPepttohCwaS  takeir  to  fhb  proofs  of  loss. 

In  December  he  wrote  to  Tainter,  expressing  a  hope  to  see  him 
*.  BOODy  to  which  no  answer  was  made,  and  no  further  communication 
rwas  had  between  them  until  March,  when  the  plaintiff,  as  he  testi- 
^fied,  from  extra  caution,  sent  on  formal  proofs  of  loss,  and  expressed 
hfs  wish  to  meet  Tainter  at  Boston;    to  which  he  received  a  reply 
signed  by  Tainter,  with  the  words  "general  agent"  added,  in 
which  he  stated  that  an  interview  would  be  useless,  **  as  we  can- 
not admit  any  liability."    This  was  the  first  time  that  there  was  a 
distinct  denial  of  all  liability. 

In  all  this,  there  was  some  evidence  that  both  Pierson  and  Tain- 
ter acted  as  general  agents,  with  the  knowledge  and  approval  of 
the  company,  having  authority  to  settle  the  loss  in  question.  The 
•testimony  of  Tainter,  that  he  succeeded  Pierson,  implies  that  the 
latter  acted  in  the  same  relation  and  performed  the  same  work  for 
the  company.  There  was  evidence  that  they  were  charged  with 
ibe  whole  duty  of  settling  the  loss,  and  in  this  respect  represented 
the  company.  As  a  necessary  incident,  they  had  power  to  dispense 
with  those  stipulations  for  the  benefit  of  the  company,  which  had 
reference  to  the  mode  of  ascertaining  the  liability  and  limiting  the 
right  of  action.  Eastern  liailroad  v.  Relief  Ins.  Co.,  105  Mass. 
570 ;  Kennebec  Co.  v.  Augusta  Ins,  Co.,  6  Gray,  204 ;  Oloucester 
Manuf.  Co.  v.  Howard  Ins.  Co.,  5  id.  497. 

As  to  the  proof  of  loss,  it  is  held  that  a  general  refusal  to  pay, 
followed  by  negotiations  with  the  insured  for  a  settlement,  without 
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objection  to  the  form  of  the  pi'oof,  will  be  a  waiver  of  such  objec- 
tion. Graves  v.  Wtishhigton  his.  Co.,  12  Allen,  391.  Good  faith 
reqaires  in  such  case  notice  of  the  objection.  Heath  v.  Franklin 
Lis,  Co^  1  Cnsh.  257;  Eastern  Railroad  v.  Relief  Lis,  Co.,  above 
cited.  And  this  rule  is  equally  applicable  to  mutual  insurance 
companies,  however  they  may  differ  in  respect  to  the  power  of 
their  officers  and  agents  to  vary  other  essential  stipulations  of  the 
contract  Uhderhill  v.  Agawam  Lis,  Co,^  6  Cush.  440  ;  Brewer  v. 
Chelsea  Ins.  Co,^  14  Oray,  203;  Priests,  Citizens^  Ins,  Co.,  3  Allen, 
602;  605;  Blake  v.  Exchange  Lis,  Co,,  12  Gray,  265.  There  was 
sufficient  evidence  in  the  declarations  and  conduct  of  the  defend- 
ant's agents  to  warrant  the  jury  in  finding  a  waiver  in  the  formal 
preliminary  proofs  required  by  the  policy. 

In  respect  to  the  effect  to  be  given  to  the  limitation  clause  con- 
tained in  the  policy,  the  jury  must  have  found,  under  the  instruc- 
tions given,  that  the  agents  of  the  company  delayed  a  settlement 
upon  the  pretense  that  they  were  seeking  to  adjust  the  amount  of 
the  loss,  and,  while  admitting  the  liability  of  the  company, 
intended  to  prolong  the  negotiation  and  induce  the  plaintiff  to 
forego  his  suit  for  twelve  months,  by  leading  him  to  believe  that 
they  did  not  intend  to  rely  on  the  clause  in  question;  that  they 
willfully  and  in  bad  faith  misled  him  in  this  respect  and  prevented 
him  from  bringing  his  action  within  the  time  named. 

Such  a  question  is  peculiarly  proper  for  the  consideration  of  the 
jory.  It  involves  the  existence  of  bad  faith  on  the  part  of  the 
defendant,  and  that  fact  is  more  commonly  inferred  from  the  sur- 
rounding circumstances,  which  are  sufficiently  significant  in  char- 
acter, than  proved  by  direct  and  positive  evidence.  It  depends 
largely  upon  the  appearance  of  the  several  witnesses  upon  the 
stand.  In  deciding  whether  there  is  evidence  in  the  case  to  sup- 
port this  finding,  we  give  no  consideration  to  the  fact  that  much 
of  it  is  contradicted.  It  is  enough  that  the  conduct,  declarations 
and  delay  of  the  defendant's  officers  and  agents,  according  to  the 
plaintiff's  testimony,  would  justify  the  inference  that  they  were 
acting  in  bad  faith  for  the  purpose  alleged,  and  that  the  first  notice 
of  the  insufficiency  of  the  proof  was  given  so  late,  that,  allowing 
sixty  days  after  proof  of  loss  for  the  time  which  the  company  has 
to  pay  in,  there  would  be  left  no  time  to  commence  an  action 
within  the  twelve  months  required.  But  without  going  into  a 
detailed  review  of  all  the  evidence,  it  is  sufficient  that  we  cannot 
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say,  as  matter  of  law,  that  there  was  not  enough  to  sustain  the  ver- 
dict. Fullam  V.  New  York  Ins,  Co.,  7  Gray,  61,  63;  Ames  v.  New 
York  Lis.  Co.,  4  Kern.  253;  Ooodeii  v.  Amoskeag  Ins.  Co.,  20 
N.  H.  73. 

Exceptions  overruled. 

Note  bt  thb  Rbportbr.  —  Fcilici%  of  limitation  clatMe.  — It  is  now  weU 
settled  that  parties  may  lawfully  agree  to  limit  the  time  within  which  an 
action  may  be  brought  on  a  contract.  This  doctrine  was  recently  held,  in 
regard  to  insurance  contracts,  by  the  Supreme  Court  of  the  United  States,  in 
JUddUiibaroer  v.  Hartford  Insurance  Company^  7  Wall.  888.  (Mr.  Wood,. in  his 
recent  excellent  work  on  Fire  Insurance,  In  a  ncite  on  page  757,  incorrectly 
cites  this  case  to  another  principle,  namely,  the  premature  bringing  of  an 
action.)  In  this  case,  the  objection  that  such  an  agreement  is  contrary  to  the 
policy  of  the  statutes  of  limitation  is  elaborately  considered  and  disapproved. 
The  court  say  that  this  objection  arises  from  a  misconception  of  the  object  of 
the  statutes  of  limitations  which  do  not  confer  any  right  of  action,  but  from 
motives  of  safety,  convenience  and  reasonableness,  restrict  the  time  within 
which  the  right  of  action  may  be  asserted.  The  court  say:  *'It  is  clearly  for 
the  Interest  of  insurance  companies  that  the  extent  of  losses  sustained  by  them 
should  be  speedily  ascertained,  and  it  Is  equally  for  the  interest  of  the  assured 
that  the  loss  should  be  speedily  adjusted  and  paid.  *  *  *  The  contract  of 
insurance  is  a  voluntary  one,  and  the  Insurers  have  a  right  to  designate  the 
terms  upon  which  they  will  be  responsible  for  losses.  And  it  is  m>t  an  unrea- 
sonable term,  that  In  case  of  a  controversy  upon  a  loss,  resort  shall  be  had  by 
the  Insured  to  the  proper  tribunal,  whilst  the  transaction  is  recent  and  the 
proofs  respecting  it  are  accessible.*'  The  same  doctrine  has  been  held  in  most 
of  the  States.  Ames  v.  N,  Y.  Jm.  Co.^  U  K.  Y.  25;);  Wilson  y.  JEtna  Ins,  Co.y 
27  Vt.  90;  Edwards  v.  Lycoming  Ins,  Co,,  75  Penn.  St.  878;  Peoria  Ins.  Co,  v. 
WhiUhiUy  25  in .  406 ;  Carter  v.  Humboldt  Ins,  Co,,  12  Iowa,  287 ;  Broirti  v.  Savan- 
nah Ins,  Co,,  24  Ga.  101 ;  Browfi  v.  Hartford  Ins,  Co,,  5  R.  I.  894 ;  Patrick  v.  Far- 
mers' Ins,  Co.,  48  N.  H.  621 ;  Portage  Co,  Ins,  Co,y,  Stukey,  18  Ohio,455;  AmeS' 
}fury  v.  DotPditch  I  tut.  Co,,  6  Gray,  603;  Woodbury  Savings  Bank  v.  CJuirter  Onk 
Ins,  Co,,  81  Conn.  518.  The  contrary  has  never  been  held  except  In  Indiana. 
Eagle  Itisuraiice  Co,  v.  Lafayette  hisurance  Co.,  9Ind.  448;  Fretich  v.  Lafayette 
InMuratice  Company,  5  McLean,  461.  The  former  decision  was  based  upon  the 
latter,  the  judge  delivering  the  opinion  inclining,  however,  to  the  opinion 
that  the  limitation  clause  was  valid,  but  a  majority  of  the  court  thinking 
otherwise.  In  ttie  latter  case.  In  the  United  States  Circuit  Court,  the  opinion 
is  pronounced  by  McLean,  J.,  who  says:  "  A  contract  is  void  if  made  against 
the  policy  of  the  law.  But  this  limitation  in  the  policy  is  not  only  opposed  lo 
the  policy  of  the  law,  but  in  fixing  a  different  time  from  the  statute  is  in  con- 
flict with  it.  Can  parties  In  all  contracts  make  a  statute  of  limitations  for 
themselves,  which  shaU  bind  tlie  courts?  There  is  no  more  reason  why  this 
should  be  done  In  a  policy  of  insurance  than  in  any  other  contract.'*  There  is 
also  an  obiter  expression  of  douLt  as  to  the  validity  of  the  clause,  in  P*'orin 
M,  A  F,  Ins.  Co,  v.  Hall,  12  Mich.  202.  "  But  this  prevaUing  doctrine  extends 
only  to  the  time  for,  and  not  to  the  manner  or  place  of  enforcement.  It  does 
not  extend  to  agreements  In  the  policy  which  limit  the  jurisdiction  of  the 
courts;  such  as  agreements  to  submit  aU  disputes  to  arbitrators  {Ins,  Co.y, 
Horse,  20  Wan.  445;   i7oire  v.  Williams,  97  Msss.  163);  and  that  an  action 
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shall  be  brought  ouly  iii  a  certain  locality  or  court.  Amet^ury  v.  BouidUch 
Jim.  Co.^  6  Gray,  686. 

The  foregoing  remarks  must  be  understood  as  limited  to  the  agreement  of 
the  parties  in  the  policy.  It  is  undoubtedly  competent  for  the  legislature, 
unless  prohibited  by  constitutional  provisions,  to  provide  in  the  charter  of  a 
company  for  the  tribunal  and  locality.  Portage  Co.  Itis.  Co.  ▼.  Wett,  6  Ohio 
St.  609. 

The  limitation  is  not  to  be  applied  to  an  oral  insurance,  for  the  action  is 
founded  not  on  the  policy,  but  ou  the  contract  to  insure.    7  Grant*s  Ch.  [Out.] 

laa. 

The  limitation  is  valid,  although  neither  the  contract  is  made  nor  the  suit  is 
brought  in  the  State  where  the  company  is  established.  FuUam  v.  N.Y.  Jnt. 
Co.,,  7  Gray,  111. 

Whai  ia  a  comylianct  xeith  tht  agreeme^iL'-A.w  action  was  deemed  commenced 
within  the  meaning  of  the  limitation  clause,  by  the  issuing  of  a  writ  within 
the  time,  although  returnable  after,  and  not  served  because  of  the  defendant's 
absence;  an  action  commenced  by  the  issuing  of  a  new  writ  after  the  time  was 
therefore  held  valid.  Peoria  M.  A  F.  Itm.  Co.  v.  HaU^  12  Mich.  'ML  The 
language  of  the  clause  here  that  "  tiueh  suit  or  action  '*  must  be  commenced,  etc. 
This  holding  Is  based  on  the  Idea  of  a  tacit  condition  that  the  defendant  shall 
be  aooesslble  to  the  service  of  process  immediately  preceding  the  expiration 
of  the  limited  time.  In  this  case,  the  defendant  was  a  foreign  corporation, 
having  no  agent  within  the  State  to  receive  process  according  to  the  provlsiona 
of  the  State  law,  and  it  was  held  that  the  Insured  was  not  bound  to  seek  the 
Insurer  In  his  own  State  to  sue  him.  So,  In  MadUon  insurance  Co.  v.  FtUowet^ 
1  Disney,  217,  Sup*r  Ct.  of  Cincinnati,  it  was  held  that  where  suit  was 
brought  within  the  limited  time,  and  for  good  cause  abandoned  by  the  Insured, 
and  another  was  brought  after  the  time,  the  latter  was  well  brought.  The 
language  of  the  clause  was,  that  all  claims  are  barred  unless  prosecuted,  etc. 

On  the  other  hand,  in  WUaon  v.  JEtna  Ifi».  Co.<,  27  V t.  90,  it  was  held  that  where 
an  action  is  commenced  witliln  the  time  limited,  but  the  plaintiff  is  nonsuited 
or  the  action  falls  without  the  plaintiff's  fault,  a  new  action  commenced  after 
the  prescribed  period  Is  barred.  The  court  say:  **This  stipulation  is  too 
explicit  to  allow  of  any  escape  from  its  Import  by  construction.  It  is  nut  that 
an  action  shall  be  commenced  within  twelve  months,  but  that  no  recovery 
shall  be  had  unless  such  action  Is  commenced  within  twelve  months  after  the 
loss.  Such  action  can  only  signify  the  action  in  which  the  recovery  Is  sought. 
That  must  be  this  action,  and  all  actions  In  which  a  recovery  is  claimed,  and 
there  is  no  provision  for  any  exception  on  account  of  the  failure  of  any  of  such 
actions,  and  without  such  provision  in  the  contract,  the  court  cannot  Import 
one  without  subjecting  the  contract  to  virtual  disregard,  at  the  mere 
will  or  caprice  of  the  parties."  Mr.  Wood,  in  his  recent  work  on  Fire  Insur- 
ance, f  441,  strongly  commends  the  Michigan  case,  and  disapproves  the  Vermont 
case.  He  seems  not  to  note  the  fact,  however,  that  the  Vermont  doctrine  is  also 
declared  in  the  United  States  Supreme  Court  RiddXesharger  v.  Haiiford  his. 
Co.^7  Wall.  801.  The  court  there  say:  *' The  action  mentioned,  which  must 
be  commenced  within  twelve  months,  Is  the  one  which  Is  prosecuted  to  judg- 
ment. The  failure  of  a  previous  action  from  any  cause  cannot  alter  the  case. 
The  contract  declares  that  an  action  shall  not  be  sustained,  unless  suc/&  action, 
not  some  previous  action,  shall  be  commenced  within  the  period  designated. 
It  makes  no  proTlsion  for  any  exception  In  the  event  of  the  failure  of  an  action 
oommaneed,  and  the  court  cannot  Insert  one  without  changing  the  contract.'* 
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It  is  quite  possible  that  the  Michigan  case,  however,  may  be  sustained  as  tui 
ffeneriSy  and  not  necessarily  inconsistent  with  the  case  last  cited. 

It  is  essential,  however,  that  there  should  be  an  oc^ioti.  So  where  the  policy 
provided  that  all  claims  were  **  barred  unless  prosecuted,**  etc.,  it  was  that 
presentation  of  the  claim  and  demand  of  payment  were  not  such  a  prosecution 
as  to  satisfy  the  condition,  but  there  must  be  an  action.  Merchanta*  Mutual 
i»w.  Co.  V.  iMcroix,  85  Tex.  249;  14  Am.  Rep.  870. 

The  time  limited  does  not  commence  to  run,  however,  until  the  cause  of 
action  accrues.  So,  where  the  time  limited  was  a  year  from  the  occurrence  of 
the  loss  or  damage,  and  the  company  had  sixty  days  from  the  furnishing  the 
proofs  of  loss  in  which  to  pay,  it  was  held  that  the  limitation  did  not  tiegiu  to 
run  until  the  expiration  of  the  sixty  days  {Chandler  v.  St.  Paul,  etc,,  ln$.  Co.,  21 
Minn.  85 ;  18  Am.  Rep.  885) ;  and  the  same  was  held  under  a  policy  providing  that 
the  action  must  be  commenced  **  within  six  months  after  loss  or  damage  shall 
accrue,"  and  containing  a  similar  allowance  of  sixty  days  after  adjustment  for 
payment  (Mayor  of  N.  Y.  v.  HamiUon  F.  Ins.  Co.,  88  N.  Y.  45) ;  and  where  the 
insurer  objects  to  the  proofs  of  loss,  the  sixty  days  are  not  deemed  to  commence 
until  the  insured  has  liad  a  reasonable  period  in  which  to  examine  the  objec- 
tions. (Id.)  Time  consumed  by  the  Insurer  in  considering  the  proofs  of  loss 
will  not  be  reclconed  as  part  of  the  limited  time,  and  the  limited  time  begins 
to  run  only  when  the  insured  is  informed  that  his  proofs  or  his  claim  are 
rejected.  Black  v.  WinnethUk  Inu.  Co.,  81  Wis.  74;  KiXLipg  v.  iHUfkim  Itis. 
Co.,  28  Wis.  4?^;  0  Am.  Rep.  606. 

Nor  will  the  time  l>egiu  to  run  until  the  amount  of  the  loss  is  ascertained  or 
ascertainable.  So  held,  where  the  interest  insured  was  a  mechanics*  lien, 
the  value  of  which  it  was  impossible  to  fix  within  the  prescribed  time.  Long' 
hurst  V.  Star  fns.  Co.,  19  Iowa,  864.  But  the  contraiy  is  held  in  Eojttem  R.  R.  Co. 
V.  Relief  /tis.  Co.,  98  Mass.  420,  which  was  a  case  of  insurance  against  losses 
caused  by  the  engines  of  the  insured  to  the  property  of  others,  and  where  the 
claims  for  loss  could  not  be  ascertained  within  the  specified  time. 

What  excuses  cofnpliance.  1.  Legal  obstacles.  —  The  dissolution  of  the 
company,  and  the  placing  of  Its  effects  in  the  hands  of  a  receiver,  dispenses 
with  compliant.    Pemiell  v.  Chandler,  7  Chicago  Leg.  News.  227. 

An  attachment  execution  against  the  insured  and  served  on  the  company 
does  not  excuse  the  failure  to  sue.  Schroeder  v.  Keystotie  Ins.  Co.,  2  Phila.  286. 
The  court  say  :  '*  Had  the  plaintiff  sued,  the  forfeiture  now  caused  by  this 
delay  would  not  have  arisen ;  had  the  defendant  pleaded  the  attachment,  his 
suit  would  have  been  barred  by  postponing  him  to  his  creditors,  which  the  law 
esteems  no  prejudice ;  had  the  attaching  creditors  then  gone  on,  they  would 
have  reaped  the  benefit  of  the  contract,  which  would  then  have  been  freed 
from  the  law  which  now  precludes  the  right  to  enforce  It.**  But  the  contrary 
was  held  In  Horn's  v.  Phcenix  Ins.  Co.,  85  Conn.  810.  There  it  is  held  that  an 
attachment  by  a  creditor  of  the  insured  upon  his  claim  against  the  insurer 
within  twelve  months,  followed  by  suit  of  scire  facias  afterward,  Is  a  suit  **  for 
the  recovery  of  any  claim  by  virtue  of  this  policy,**  within  the  meaning  of  that 
provision. 

In  Wilkifison  v.  Find  National  Fire  Inmtrunce  Company  of  Worcester,  decided 
in  the  New  York  Court  of  Appeals,  at  February  term,  1878,  not  yet  reported, 
the  insured  had  been  enjoined,  at  the  suit  of  his  creditor,  from  receiving^  and 
the  insurer  from  paying,  the  amount  of  a  loss.  The  court  held,  first,  that 
assuming  that  this  operated  to  prohibit  the  bringing  of  an  action,  still  It  did  not 
do  away  with  the  effect  of  the  unrestricted  limitation  clause  in  the  policy;  but 
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■eooiid,  that  the  insured  wii«  guilty  of  laches  in  ]i<»t  moving  for  a  modiflcatiou  of 
the  iiijuuotiou,  to  euable  hiui  to  bring  suit  :  and  third,  that  the  Injunction  by 
its  terms  did  not  prohibit  the  bringing  of  the  snit.  It  would  seem  that  the 
last  reason  is  coudusiTe,  and  that  the  rest  may  bo  considered  obiter.  It  is  said, 
in  this  case,  that  the  action  of  a  stranger  cannot  modify  the  effect  of  a  c<mtraot 
between  the  parties,  but  it  is  conceded  that,  if  the  insurer  had  procured  the 
injanction,  he  would  have  l>een  estopped  from  pleading  the  limitation. 

2.  Sttde  cf  War, — War  between  the  countries  or  states  in  which  the  parties 
respectively  live,  rendering  compliance  impossible,  excuses  any  attempt  to  com- 
ply.   Semtnea  v.  Ilatiford  Ltatwanee  Co.,  18  WaiL  158. 

3.  Coiuluct  of  the  inanrer. —  Any  action,  promises,  or  representations  by 
the  insurer,  reastnutbly  calculated  to  induce  the  insured  to  believe  that  his 
claim  will  be  settled,  or  that  the  conditions  will  not  be  insisted  on,  will  warrant 
his  delay.  Kdlips  v.  Ptityusm  Fire  /n«.  Co,,  28  Wis.  472 ;  9  Am.  Rep.  606 ;  Mayor  v. 
UamOtofi  ffis.  Co.,  99  N.  Y.  45.  But  they  must  be  such  as  to  amount  to  an 
agreement,  express  or  implied,  or  to  work  a  fraud  on  the  Insured.  Oooden  v. 
Amotkeag  Ifuu  Co.,  20  N.  H.  78.  Compliance  is  waived  by  the  insurer's  promise 
to  pay.  ArM9  v.  N.  Y.  Union  Im.  Co.,  14  N.  T.  253;  Black  v.  Wiuneafieik  Im. 
Co.,  Si  Wis.  74.  But  the  mere  pendency  of  negotiations  and  the  occurrence 
of  occasional  interviews  do  not  amount  to  a  waiver.  Ooodeti  v.  Amotke<ig  F.  In». 
Co.,  20  N.  H.  78.  And  where  the  insurers  said  that  actions  commenced  by 
others  were  pending*  and  they  could  do  nothing  until  those  actions  were  deter- 
mined,  held,  not  a  waiver.  Btpley  v.  jEtna  /»is.  Co.,  80  N.  T.  186.  If  the 
insurer  promises  to  consider  the  proofs  and  notify  the  insured  of  his  conclusion, 
this  waives  the  condition.  Mickey  v.  Buri/tHj^toti  Ins.  Co.,  85  Iowa,  174.  So  where 
the  company  asks  for  further  proofs,  the  insured  is  justified  in  supp<ising  that 
it  is  unnecessary  to  sue.  Curti9v.  Home  hut.  Co.,  1  BIssell,  485.  If  tbe  insurar 
h«)ldsoot  hopes  of  an  amicable  adjustment,  this  may  waive  strict  compliance. 
OrantT.  Lexington,  etc.,  Ins.  Co.,  5  Ind.  28.  Conduct  on  tbe  part  of  the  insurer 
even  after  the  action  is  legally  barred,  tending  to  induce  the  belief  that  the  con- 
dition will  not  be  insisted  on,  and  to  put  the  insured  to  trouble,  expense  and 
anxiety  in  regard  to  his  claim,  will  warrant  a  jury  in  finding  a  waiver. 
Coursin  v.  Penn  Ins.  Co.,  46  Penu.  St.  881.  Fraudulent  conduct  on  the  part  of 
the  insured,  designed  to  induce  delay  until  the  limited  time  has  run,  will  excuse 
the  delay.  ITtidertrr/ters'  Agency  v.  Sutherlin,  55  6a.  266.  Slight  evidence,  as 
ill  other  cases  of  forfeiture,  will  suffice  to  warrant  a  finding  of  waiver.  Rip- 
ley V.  Aalor  Ins.  Co.,  17  How.  444.  In  this  case  the  cr>urt  say:  '* A  positive 
act  of  the  defendant,  intended  to  induce  postponement,  is  not  necessary. 
Silence  on  the  subject,  in  the  midst  of  negotiations  for  settlement  during  the 
year.however  intended,wiis  held  by  the  General  Term  to  be  competent  evidence 
to  go  to  the  jury,  and  if  competent,  its  weight  was  to  be  determined  on  by  them. 
The  court,  especially  to  aid  a  forfeiture,  and  a  very  harsh  one,  too,  will  not  soru' 
tinize  very  closely  their  verdict  on  8uch  a  point.'*  And  in  Cournin  v.  Penn. 
Ins.  Co.,  46  Penn.  St.  831,  the  court  say :  '*  If  the  company  did  not  intend  t<» 
rely  on  the  condition,  why  did  it  not  say  so,  and  relieve  the  party  from  further 
anxiety  and  trouble  about  it  ?  If  it  acted  and  promised  after  the  action  was 
legally  barred,  as  if  it  did  not  intend  to  insist  on  the  limitation,  and  put  the 
party  to  tnmbte,  expense  and  anxiety  in  regard  to  his  claim,  they  need  not  com* 
plain  of  a  Jury  finding  that  they  did  waive  It." 
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(U8  Mass.  890.) 
Bifeet  of  bankruptep  on  lease. 

Whero  ia  a  lease  rent  is  pajable  at  stated  times  daring  the  tenn,  and  the 
lessee  beciJines  a  bankrupt,  the  rent  is  considered,  under  U,  S.  Rey.  Stats., 
g  G071,  as  accruing  from  daj  to  day,  and  an  action  will  lie  onlj  for  the  part 
accruing  after  the  bankruptcy. 

ACTION  on  contract  for  rent  alleged  to  be  payable  June  7, 1876. 
The  court  below  allowed  a  bill  of  exceptions  substantially  as 
follows:  The  plaintiffs  leased  to  defendants  an  estate  for  one  year 
from  November  7,  1875,  at  an  annual  rent,  payable  in  installments 
of  1167.67  on  the  seventh  day  of  every  month.  On  the  26th  of 
May,  1876,  defendants  duly  filed  their  petition  in  bankruptcy,  and 
on  the  1st  of  June,  1876,  were  duly  adjudicated  bankrupts. 
Defendants  pleaded  their  bankruptcy  in  bar,  and  it  was  agreed  that 
this  should  have  the  same  effect  as  a  plea  of  a  discharge  in  bank- 
ruptcy. The  defendants  asked  a  ruling  that  the  bankruptcy  was 
a  bar  to  the  action,  and  a  release  of  all  liability  accruing  after  the 
adjudication  of  banki-nptcy.  The  court  declined  this,  but  held  that, 
as  the  right  of  action  arose  subsequently  to  the  adjudication  of  bank- 
ruptcy, the  bankruptcy  was  no  bar  to  the  plaintiffs'  right  to 
recover,  and  found  for  the  plaintiffs  for  1166.67.  Defendants 
alleged  exceptions. 

C.  H.  CheJliSy  for  defendants. 

/.  P.  Treadwell,  for  plaintiffs. 

Morton',  J.  The  bankrupt  law  provides  that  a  discharge  duly 
granted  shall,  with  certain  exceptions,  which  do  not  apply  in  this 
case,  ^'release  the  bankrupt  from  all  debts,  claims,  liabilities  and 
demands  which  were  or  might  have  been  proved  against  his  estate 
in  bankruptcy.''  XT.  S.  Rev.  Stats.,  §  5119.  It  also  provides  that 
^*  where  the  bankrupt  is  liable  to  pay  rent  or  other  debt  falling  due 
at  fixed  and  stated  periods,  the  creditor  may  prove  for  a  proper- 
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tionate  part  thereof  up  to  the  time  of  the  bankruptcy,  as  if  the 
same  grew  due  from  day  to  day,  and  not  at  such  fixed  and  stated 
periods."    §5071. 

This  action  is  brought  to  recover  a  mouth's  rent  under  a  lease^  a 
part  of  which^  if  the  rent  is  to  be  regarded  as  growing  due  from 
day  to  day,  accrued  before  the  bankruptcy  of  the  defendants,  and 
a  part  afterward.  For  the  proportionate  part  up  to  the  time  of  the 
bankruptcy,  the  plaintiffs  are  entitled  to  prove  against  the  estate  in 
bankruptcy,  and  the  discharge  is  a  release  of  that  part.  For  the 
part  growing  due  after  the  time  of  the  bankruptcy  the  plaintifliB 
are  entitled  to  recover,  as  the  discharge  does  not  release  it  Ex 
parte  Houghton,  1  Lowell,  554. 

It  follows  that  the  ruling  of  the  Superior  Court  was  erroneous. 
But  as  the  plaintiffs,  upon  the  admitted  facts,  are  entitled  to  judg- 
ment for  an  ascertained  part  of  their  claim,  there  is  no  occasion  for 
a  new  trial.  If  the  plaintiffs  will  remit  the  proportionate  part  of 
their  claim  which  grew  due  before  the  bankruptcy  of  the  defend- 
ants, the  exceptions  will  be  overruled,  otherwise  the  exceptions 
must  be  sostained. 

(Mhr  accordingly. 


OomCOHlfBALTH  T.   MiKK. 

B9mfM$  whiie  attempting  to  eommiU  itUM&, 

One  who,  in  an  uiiavoeessf al  attempt  to  commit  svidde,  aoddentaUy  kilLi  aa- 
oihoT  who  is  trying  to  prevent  it,  ia  guiltj  of  criminal  homicide.* 

INDICTMENT  of  Lucy  Ann  Mink  for  the  murder  of  Charles  Bick- 
er, at  Lowell*  August  31, 1876.  The  trial  court  allowed  a  bill  of 
exceptions  substantially  as  follows :  It  was  proved  that  Charles 
fficker  came  to  his  death  by  a  shot  from  a  pistol  in  the  hand  of  the 

*  Saioide  and  homicide  are  alilce  orimiual  lu  law,  and,  therefore,  the  same 
rale  {»  applied  In  this  case  as  is  applied  where  one  in  tending  to  Jcill  another 
aeciden tally  kilts  a  third  person.  For  instances  of  the  applioatiou  of  the  rale 
in  the  latter  case*  see  AtigeU  v.  State  (96  Tex.  542),  14  Am.  Rep.  .%0;  BarcftH 
V.  State  (49  Miss.  17),  19  Am.  Rep.  1,  aud  note,  wherein  the  oases  are  ooUeoted. 
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defendant.  The  defendant  introduced  evidence  tending  to  show 
that  she  had  been  engaged  to  be  married  to  Bicker ;  that  an  inter- 
view was  had  between  them  at  her  room,  in  the  coarse  of  which  he 
expressed  his  intention  to  break  off  the  engagement  and  abandon 
her  entirely ;  that  she  jtherenpon  went  to  her  tmnk,  took  a  pistol 
from  it,  and  attempted  to  nse  it  upon  herself,  with  the  intention 
of  taking  her  own  life  ;  that  Bicker  then  seized  her  to  prevent  her 
from  accomplishing  that  purpose,  and  a  struggle  ensued  between 
them ;  and  that  in  the  straggle  the  pistol  was  accidentally  dis- 
charged, and  in  that  way  the  fatal  wound  inflicted  upon  him. 

The  jury  were  instructed  on  this  point  as  follows :  '^  If  you 
believe  the  defendant's  story,  and  that  she  did  put  the  pistol  to  her 
head  with  the  intention  of  committing  suicide,  she  was  about  to 
do  a  criminal  and  unlawful  act,  and  that  which  she  had  no  right 
to  do.  It  is  true,  undoubtedly,  that  suicide  cannot  be  punished 
by  any  proceeding  of  the  courts,  for  the  reason  that  the  person 
who  kills  himself  has.  placed  himself  beyond  the  reach  of  justice, 
and  nothing  can  be  done.  But  the  law,  nevertheless,  recognizee 
suicide  as  a  criminal  act,  and  the  attempt  at  suicide  is  also  crimi- 
nal. It  would  be  the  duty  of  any  bystander  who  saw  such  an 
attempt  about  to  be  made,  as  a  matter  of  mere  humanity,  to  inter- 
fere and  try  to  prevent  it.  And  the  rule  is,  that  if  a  homicide  is 
produced  by  the  doing  of  an  unlawful  act,  although  the  killing 
was  the  last  thing  that  the  person  about  to  do  it  had  in  his  mind, 
it  would  be  an  unlawful  killing,  and  the  person  would  incur  the 
responsibility  which  attaches  to  the  crime  of  manslaughter. 

'^  Then  you  are  to  inquire,  among  other  things,  and  if  you  reach 
that  part  of  the  case.  Did  this  woman  attempt  to  commit  suicide 
in  the  presence  of  Bicker  ?  and,  if  she  did,  I  shall  have  to  instruct 
you  that  he  would  have  a  right  to  interfere  and  try  to  prevent  it 
by  force.  He  would  have  a  perfect  right,  and  I  think  I  might  go 
further  and  say  that  it  would  be  his  duty,  to  take  the  pistol  away 
from  her  if  he  possibly  could,  and  to  use  force  for  that  purpose. 
If,  then,  in  the  course  of  the  struggle  on  his  part  to  get  possession 
of  the  pistol  to  prevent  the  person  from  committing  suicide,  the 
pistol  went  off  accidentally,  and  he  lost  his  life  in  that  way,  it 
would  be  a  case  of  manslaughter,  and  it  would  not  be  one  of  those 
accidents  which  would  excuse  the  defendant  from  being  held  crim« 
inally  accountable. 

^'  Did  she  get  into  such  a  condition  of  despondency  and  disap- 
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pointment  that  she  was  trying  to  commit  suicide,  and  was  abont 
to  do  8o  ?  If  that  was  her  condition,  if  she  was  making  that 
attempt, and  he  interfered  to  prevent  it  and  got  injnred  by  an  acci- 
dental discharge  of  the  pistol,  it  wonld  be  manslaughter."  The 
jury  returned  a  verdict  of  guilty  of  manslaughter ;  and  the  defend- 
ant alleged  exceptions. 

W.  B.  Oaky  for  defendant. 

W.  C.  Laritig,  Assistant  Attorney-General  ((7.  iZ.  TVain^  Attor* 
ney-€teneral  with  him),  for  the  Commonwealth. 

Gray,  0.  J.  The  life  of  every  human  being  is  under  the  protec- 
tion of  the  law,  and  cannot  be  lawfully  taken  by  himself,  or  by 
another  with  his  consent,  except  by  legal  authority.  By  the  com* 
men  law  of  England,  suicide  was  considered  a  crime  against  the 
laws  of  God  and  man,  the  lands  and  chattels  of  the  criminal  were 
forfeited  to  the  king,  his  body  had  an  ignominious  burial  in  the 
highway,  and  he  was  deemed  a  murderer  of  himself,  and  a  felon, 
fdodegs.  Hales  v.  Peiit,  Plowd.  253,  261  ;  3  Inst  54 ;  1  Hale's 
P.  0.  411-417 ;  2  id.  62 ;  1  Hawk,  ch.  27 ;  4  BL  Com.  95» 
189,  190.  ''  He  who  kills  another  upon  liis  desire  or  command  is, 
in  the  judgment  of  the  law,  as  much  a  murderer  as  if  he  had  done 
it  merely  of  his  own  head."  1  Hawk,  ch.  27,  §  6.  One  who  per- 
suades another  to  kill  himself,  and  is  present  when  he  does  8o» 
is  guilty  of  murder  as  a  principal  in  the  second  degree ;  and  if 
two  mutually  agree  to  kill  themselves  together,  and  the  means 
employed  to  pi^nce  death  take  efFect  upon  one  only,  the  survivor 
is  guilty  of  the  murder  of  the  one  who  dies.  Bac  Max.  reg,  15  ;  Rex 
V.  Djfsan,  Buss,  ft  Ry.  523 ;  Regina  v.  Alietmy  8  Car.  ft  P.  418.  One 
who  encourages  another  to  commit  suicide,  but  is  not  present  at 
the  act  which  causes  the  death,  is  an  accessory  before  the  fact,  and 
at  common  laif  escaped  punishment  only  because  his  principal 
could  not  be  first  tried  and  convicted.  RuesePe  case,  1  Moody, 
356  ;  Regina  v.  LeddingtoUy  9  Car.  ft  P.  79.  And  an  attempt  to 
commit  suicide  is  held  in  England  to  be  punishable  as  a  misde- 
meanor. Reguta  v.  Doody^  6  Cox's  C.  C.  463  ;  Regina  v.  Burgees, 
Leigh  ft  Cave,  258  ;  8.  o.,  9  Cox's  C.  C.  247. 

In  the  Colony  of  Massachusetts,  by  the  Body  of  Liberties  of 
1641,  all  lands  and  heritages  were  declared  to  be  tree,  not  only  from 
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all  feudal  burdens,  bufc  from  all  '^  escheats  and  forfeitures  upon  the 
death  of  parents  or  ancestors,  be  they  natural,  casual  or  judicial,'' 
to  which  later  codes,  besides  inserting  the  word  '^  unnatural," 
added  ^'and  that  forever."  Body  of  Liberties,  art.  10  ;  28  Mass. 
Hist.  Coll.  218 ;  Mass.  Col.  Laws  (ed.  1660)  48 ;  (ed.  1672)  88 ; 
Anc.  Chart.  147.  The  principle  thus  declared  has  always  been  fol- 
lowed in  practice ;  and  there  has  accordingly  never  been  in  Massa- 
chusetts any  forfeiture  upon  one's  death  on  conviction  or  suicide, 
nuless  under  some  particular  statute  creating  the  crime,  of  which 
no  instance  is  remembered.  5  Dane's  Ab.  4,  251,  252;  7  id. 
318.  But  suicide  continued  to  be  considered  malum  in  s$,  and  a 
felony. 

In  1660,  the  legislature  ^'  judgeth  that  God  calls  them  to  bear 
testimony  against  such  wicked  and  unnatural  practices,  that  others 
may  be  deterred  therefrom,"  and  therefore  enacted  that  every  self- 
murderer  '^shall  be  denied  the  privilege  of  being  buried  in  the  com- 
mon burying-place  of  Christians,  but  shall  be  buried  in  some  com- 
mon highway  where  the  selectmen  of  the  town  where  such  person 
did  inhabit  shall  appoint,  and  a  cartload  of  stones  ]ai<^  upon  the 
grave,  as  a  brand  of  infamy,  and  as  a  warning  to  others  to  beware 
of  the  like  damnable  practices."  4  Mass.  Col.  Bee.,  pt.  I,  432 ;  Mass* 
Col.  Laws  (ed.  1672)  137 ;  Anc.  Chart  187.  That  statute,  though 
fallen  into  disuse,  continued  iu  force  until  many  years  after  the 
adoption  of  the  Constitution  of  the  Commonwealth.  7  Dane's  Ab. 
208,  298. 

An  early  statute  of  the  Province  directed  that  the  form  of  ver- 
dict upon  a  coroner's  inquest  should  state  **  where,  at  what  time, 
by  what  means,  with  what  instrument  and  in  what  manner  the 
party  was  killed  or  came  by  his  death,"  and  that  **  if  it  appear  to 
be  self-murder,  the  inquisition  must  conclude  after  this  manner, 
viz. :  And  so  the  jurors  aforesaid  say  upon  their  oaths,  that  the 
said  A  B  in  manner  and  form  aforesaid,  then  and  there  volunta- 
rily and  feloniously,  as  a  felon  of  himself,  did  kill  and  murder 
himself  against  the  peace  of  our  sovereign  lord  the  king,  his 
crown  and  dignity."  Prov.  Stat  1700-1701  (12  W.  Ill),  ch.  3,  §  7  ; 
1  Prov.  Laws  (State  ed.),  429  ;  Anc.  Chart  350.  This  accorded 
with  the  usual,  though  perhaps  not  necessary,  form  at  common 
law.  1  Saund.  356,  note.  A  statute  passed  at  the  close  of  the 
American  Bevolution,  upon  the  same  subject,  re-enacted  these 
directions,  except  in  snbstituting  for  the  last  clause,  '^  against  the 
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peace  and  dignity  of  the  Commonwealth  and  the  laws  of  the 
same."    Stat  1783,  eh.  43,  §  2. 

In  CommonweaUh  y.  BatoeUy  13  Mass.  356,  it  was  held  that  where 
one  counseled  another  to  commit  suicide,  who  by  reason  of  his 
advice  and  in  his  presence  did  so,  the  adviser  was  guilty  of  mur- 
der. The  grounds  of  the  decision  of  that  case  appear  more  clearly 
in  the  full  report  of  the  trial  in  a  pamphlet  published  at  North- 
ampton, in  1816,  from  which  the  statement  of  the  case  in  13 
Mass.  is  taken. 

The  indictment,  drawn  by  Perez  Morton,  attorney-general, 
contained  two  counts.  The  first  count  alleged  that  Jonathan 
Jewett,  with  a  cord,  of  which  he  had  tied  and  fastened  one  end 
around  his  neck,  and  the  other  end  around  the  iron  grate  of  a 
window,  **  feloniously,  willfully  and  of  his  malice  aforethought,  did 
hang  and  strangle  himself,"  and  by  reason  thereof  died,  and  so, 
''  as  a  felon  of  himself,  in  manner  and  form  aforesaid,  feloniously, 
willfully  and  of  his  malice  aforethought,  did  kill  and  murder  him- 
self.''  This  count  then  wont  on  to  allege  that  the  defendant,  '' be- 
fore the  felony  and  self-murder  aforesaid,"  ^%loniously,  willfully 
and  of  his  malice  aforethought,  did  counsel,  hire,  persuade  and 
procure  the  said  Jonathan  Jewett  the  felony  and  murder  of  him- 
self as  aforesaid,  in  manner  and  by  the  means  aforesaid,  to  do  and 
commit,"  and  so  the  defendant  the  said  Jewett,  ''  in  manner  and 
form  aforesaid,  feloniously,  willfully  and  of  his  malice  aforethought, 
did  kill  and  murder."  The  second  count  was  an  ordinary  count 
for  murder,  alleging  that  the  defendant  murdered  Jewett  by  tying 
and  fastening  and  procuring  to  be  tied  and  fastened  a  cord  around 
bis  neck  and  around  the  iron  grate  of  a  window,  and  thus  hanging, 
strangling  and  suffocating  him,  and  causing  and  procuring  him  to 
be  hung,  strangled  and  suffocated.    Bowen's  Trial,  3-6. 

At  the  trial,  before  Chief  Justice  Pabker  and  Justices  Jaokson 
and  Putnam,  the  attorney-general  put  in  evidence,  without  objec- 
tion, the  verdict  of  the  coroner's  jury,  finding  in  substance  that 
Jewett  was  found  dead  in  prison,  with  a  cord  around  his  neck  and 
around  the  iron  grate,  and  concluding,  in  the  form  prescribed  by 
the  Stat,  of  1783,  that  he  ^^  feloniously  and  as  a  felon  of  himself 
killed  and  murdered  himself."  Bowen's  Trial,  12.  The  defend- 
ant's counsel, in  argument,  having  stated  that  the  first  count  charged 
the  defendant  as  an  accessory  before  the  fact  by  aiding  and  abet- 
ting the  murder,  and  the  second  count  as  the  actor  or  principal  in 
Vol.  XXV.  — 15 
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the  murder,  the  chief  justice  suggested  that  he  coDceived  both 
counts  to  charge  the  defendant  as  principal,  and  to  this  the  attor- 
ney-general assented.     Id.  22. 

The  chief  justice,  in  charging  the  jury,  said:  **  You  have  heard 
it  said,  gentlemen,  that  admitting  the  facts  alleged  in  the  indict- 
ment, still  they  do  not  amount  to  murder;  for  Jewett  himself  was 
the  immediate  cause  and  perpetrator  of  the  act  which  terminated 
in  his  own  destruction.  That  the  act  of  Bowen  was  innocent  no  one 
will  pretend,  but  is  his  offense  embraced  by  the  technical  definition 
of  a  principal  in  murder  ?  Self-destruction  is  doubtless  a  crime 
of  awful  turpitude;  it  is  considered  in  the  eye  of  the  law  of  equal 
heinousness  with  the  murder  of  one  by  another.  In  this  offense, 
it  is  true  the  actual  murderer  escapes  punishment ;  for  the  very 
commission  of  the  crime,  which  the  law  would  otherwise  punish 
with  its  utmost  rigor,  puts  the  offender  beyond  the  reach  of  its 
infliction,  ^nd  in  this  he  is  distinguished  from  other  murderers. 
Bat  his  punishment  is  as  severe  as  the  nature  of  the  case  will 
admit ;  his  body  is  buried  in  infamy,  and  in  England  his  property 
3s  forfeited  to  the  king.  Now,  if  the  murder  of  one's  self  is  felony, 
the  accessory  is  equally  guilty  as  if  he  had  aided  and  abetted  in 
the  murder  of  A  by  B;  and  I  apprehend  that  if  a  man  murders 
himself,  and  one  stands  by,  aiding  in  and  abetting  the  death,  he 
is  as  guilty  as  if  he  had  conducted  himself  in  the  same  manner 
where  A  murders  B.  And  if  one  becomes  the  procuring  cause  of 
death,  though  absent,  he  is  accessory. ''  Bowen's  Trial,  51,  52.  It  is 
evident  that  this  Dart  of  the  charge  related  solely  to  the  first  count; 
for  the  introductory  words  ^'admitting  the  facts  alleged  in  the  indicts 
ment"  could  have  no  application  to  the  second  count ;  and  what 
was  said  about  an  accessory  was  comparatively  immaterial,  because 
the  defendant,  as  we  have  already  seen,  was  charged  as  a  principal 
only. 

Suicide  has  not  ceased  t/O  be  unlawful  and  criminal  in  this  Com- 
monwealth by  the  simple  repeal  of  the  Colony  Act  of  1660  by  the 
Stat,  of  182.3,  ch.  143,  which  (like  the  corresponding  Stat,  of  4  Geo. 
IV,  ch.  52,  enacted  by  the  British  Parliament  within  a  year  before) 
may  well  have  had  its  origin  in  consideration  for  the  feel- 
ings of  innocent  surviving  relatives  ;  nor  by  the  briefer  directions 
as  to  the  form  of  coroner's  inquests  in  the  Be  v.  Stata.,  ch.  140, 
§  8,  and  the  Oen.  Stats.,  ch.  175,  §  9,  which  in  this,  as  in  most 
other  matters,  have  not  repeated  at  length  the  forms  of  legal  pro- 
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ceedings  set  fortli  in  tlie  statutes  codified;  nor  by  the  fact  that  the* 
legi8latai*e,  having  in  the  general  revisions  of  the  statutes  meas- 
ured the  degree  of  punishment  for  attempts  to  commit  offenses  bj 
the  punishment  prescribed  for  each  offense  if  actually  committed^ 
has,  intentionally  or  inadvertently,  left  the  attempt  to  commit  sui- 
cide without  punishment  because  the. completed  act  would  not  be 
punished  in  any  manner.    Rev.  Stats.,  ch.  133,  §  12  ;   Oen.  8tats.> 
eh.  168,  §  8 ;  Commonwealth  v.  Dennis,  105  Mass.  162.    After  alt. 
these  changes  in  the  statutes,  the  point  decided  in  Bowen^s  case^. 
was  ruled  in  the  same  way  by  Chief  Justice  Bioelow  and  Justices  ^ 
Dbwey,  Metcalf  and  Chapman,  in  a  case  which  has  not  been  u 
reported.     CommonweaUh  v.  Pratty  Berkshire,  1862. 

Since  it  has  been  provided  by  statute  that  '^  any  crime  punish-  - 
able  by  death  or  imprisonment  in  the  State  prison  is  a  felony,  and  ne  zi 
other  crime  shall  be  so  considered,^'  it  may  well  be  that  suicide  is  ; 
not  technically  a  felony  in  this  Commonwealth.     Gen.  Stats.,  ch.^ 
168,  §  1 ;  Stat.  1852,  ch.  37,  §  1.    But  being;  unlawful  and  crim- 
inal as  malum  in  ««,  any  attempt  to  commit  it  is  likewise  unlawful 
and  criminal.     Every  one  has  the  same  right  and  duty  to  interpose 
to  save  a  life  from  being  so  unlawfully  and  criminally  taken,  that . 
he  would  have  to  defeat  an  attempt  unlawfully  to  take  the  life  of  a^ 
third  person.    Fairfax,  J.,  in  22  Edw.  IV,  45,  pi.  10  ;  Marler  y^ 
Ayliffe,  Cro.  Jac.  134 ;  2  Rol.  Ab.  559 ;    1  Hawk,   ch.  60,  §  23: 
And  it  is  not  disputed  that  any  person  who,  in  doing  or  attempt* 
ing  to  do  an  act  which  is  unlawful  and  criminal,  kills  another^ 
though  not  intending  his  death,  is  guilty  of  criminal  homicide,^ 
and,  at  the  least,  of  manslaughter. 

The  only  doubt  that  we  have  entertained  in  this  case  is,  whether 
the  act  of  the  defendant,  in  attempting  to  kill  herself,  was  not  so 
malicious,  in  the  legal  sense,  as  to  make  the  killing  of  another  per- 
son, in  the  attempt  to  carry  out  her  purpose,  murder,  and  whether 
the  instructions  given  to  the  jury  were  not  therefore  too  favorable 
to  the  defendant. 

Exceptions  overruled. 
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OoxxoirwEALTH  v.  Whitb. 

qjES  Mms.  410.) 
Laruny  out  of  the  State  —  AUoralion  of  tul(feet  of  larceny. 

One  who  Bteala  goods  in  another  State,  and  sends  them  Into  this  Commonwealth 
bj  an  innocent  ngent,  may  be  indicted  for  larceny  here.* 

On  the  trial  of  an  indictment  for  receiving  *'  three  bonds  of  the  United  StatM, 
each  of  the  Talne  of  ten  thousand  dollars,  the  property  of  S.,  knowing  them 
to  have  been  stolen/'  it  appeared  that  after  the  larceny  and  before  defendant 
received  the  bondn,  they  had  been  frandnlently  altered  by  erasing  the  name 
of  S.  and  inserting  that  of  C.  Tlie  verdict  was  "  guilty  of  receiving 
two  bonds."  Held,  that  the  alteration  did  not  destroy  the  character  of  the 
bonds,  nor  the  ownership  of  S. 

INDICTMENT  for  receiving  three  boncU  of  the  United  States, 
knowing  them  to  have  been  stolen.  There  was  a  verdict  of 
guilty  of  receiving  two  of  the  bonds.  The  defendant  alleged  ezoep- 
tions,  which  materially  appear  in  the  opinion. 

H.  W.  Paine  ( T.  L.  Wakefield  Jk  D.  C.  Linscoti  with  him),  for 
defendant. 

W.  C.  Loring,  Assistant  Attorney-General  (C.  R.  Train,  At- 
torn ey-General,  with  him),  for  the  Commonwealth. 

Morton,  J.  The  second  connt  of  the  indictment,  npon  which 
alone  the  defendant  was  convicted,  charges  that  the  defendant  at 
Boston  'Hhrce  bonds  of  the  United  States,  each  of  the  value  of  ten 
thousand  dollars ;  three  pieces  of  paper,  each  of  the  value  of  ten 
thousand  dollars,  of  the  property,  goods  and  chattels  of  one  Amasa 
Stone,  then  lately  before  within  said  Commonwealth  stolen,  taken 
and  carried  away  by  a  certain  evil  disposed  person,  feloniously  did 
buy,  have,  receive  and  aid  in  the  concealment  of,  he  the  said  White 
then  and  there  well  knowing  the  said  property,  goods  and  chattels 
to  have  been  feloniously  stolen  as  aforesaid." 

It  appeared  at  the  trial  that  the  bonds  were  stolen  from  Stone  in 

*  See  Pfople  t.  Williame  (34  Mich.  156),  9  Am.  Rep.  UO;  StatOey  y.  State  (24 
Ohio  St.  106),  15  Am.  Rep.  ODi;  SttUe  ▼.  Newman  (9  Nev.  48),  16  Am    Rep.  3. 
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the  State  of  New  York  by  some  peron  unknown^  and  were  after- 
ward brought  into  this  Commonwealth  by  one  Ohapman,  from 
whom  the  defendant  received  them  in  Boston.  The  defendant xe- 
qnested  the  court  to  instruct  the  jury  **  that  in  order  to  conTict 
under  the  second  and  fourth  counts,  the  jury  must  be  satisfied  that 
the  defendant  received  the  bonds  in  this  State  from  the  person  who 
actually  stole  them  from  said  Stone.''  The  court  refused  this 
request^  and  instructed  the  jury  that  **  it  is  not  necessary  that  the 
person  who  actually  committed  the  theft  should  bring  the  bonds 
into  this  Commonwealth;  but  if  any  one  acting  for  and  in  behalf 
of  the  thief,  or  aiding  such  thief  by  receiving,  having  or  holding 
the  same  after  the  actual  theft,  and  knowing  that  they  were  stolen, 
brings  them  into  this  Commonwealth,  and  the  defendant  received 
the  bonds  in  the  county  of  Suffolk  from  any  such  person,  knowing 
that  they  were  stolen,  and  this  is  proved  beyond  a  reasonable  doubt, 
the  jury  must  convict" 

(Some  discussion  as  to  the  construction  of  these  instructions  is 
omitted.) 

Assuming,  for  the  purposes  of  the  caite,  that  it  was  necessary  for. 
the  government  to  prove,  as  alleged  in  the  indictment,  that  the 
goods  received  by  the  defendant  were  stolen  in  this  Commonwealth, 
the  question  is  presented  whether,  under  the  circumstances  stated 
in  the  instruction,  the  original  thief  is  guilty  of  a  larceny  in  this 
Commonwealth. 

To  put  the  case  in  the  light  most  favorable  to  the  defendant,  the 
question  is  whether,  if  a  man,  who  was  never  in  this  State,  steals 
property  in  another  State,  and  sends  it  here  by  the  hand  of  an  agent 
to  be  sold,  he  is  guilty  of  larceny  of  the  property  here. 

It  has  been  held  from  the  earliest  times  that  if  a  person  steal 
goods  in  one  county  and  bring  them  into  another,  he  may  be  in* 
dieted  for  larceny  in  either  county.  His  unlawful  possession  in  the 
second  county  is  deemed  to  be  a  continuance  of  the  original  taking 
and  asportation.  And  it  has  been  settled  in  this  Commonwealth^ 
BO  as  not  now  to  be  an  open  question,  that  if  the  thief  bring  into 
this  State  property  stolen  in  another  State,  it  is  a  new  taking  and 
asportation  in  this  State,  and  he  may  be  here  indicted  for  larceny 
of  the  property.  Cbmmonwealth  v.  OtiUins,  1  Mass.  116 ;  (7(9mmo»- 
weaUk  V.  Andrews,  2  id.  14 ;  CamfnonweaUh  v.  Uprichardy  3  Gray, 
434 ;  CommonweaUh  v.  Holder^  9  id.  7 ;  OommonweaUh  v.  Macloon^ 
101  Mass.  1.    If,  therefore,  the  thief  himself  had  brought  these 
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bonds  into  this  State  and  disposed  of  them,  he  might  have  been  in- 
dicted and  punished  here  for  larceny. 

The  case  finds  that  he  did  not  personally  come  into  this  State, 
bat  sent  the  stolen  bonds  here  by  the  hand  of  an  agent  The  agent 
who  brought  them  here,  not  being  a  participant  or  accomplice  in 
the  original  thef t^  could  not  be  indicted  for  larceny,  though  he 
knew  that  they  were  stolen.  The  original  taking,  of  which  the 
possession  and  control  of  the  goods  here  is  a  renewal  or  continu- 
ance, was  not  done  by  him,  and  therefore  all  the  elements  of  the 
<crime  could  not  be  proved  against  him.  But  it  is  not  uncommon 
oinder  the  criminal  law  that  a  man  may  commit  a  crime  without 
being  personally  present  Thus  a  man  who  erects  a  nuisance  in  a 
river  or  stream  in  one  county  or  State^  is  liable  criminally  as  well 
as  civilly  in  every  county  or  State  in  which  it  injures  the  land  of 
another.  One  who  publishes  a  libel  in  another  State  in  a  newspa- 
per which  circulates  also  in  this  Commonwealth,  is  liable  to  indict- 
ment here.  If  a  man  incites  an  insane  person  or  a  child  or  an 
innocent  agent  to  commit  a  larceny  in  his  absence,  he  is  liable  to 
ithe  same  extent  as  if  personally  present  at  the  commission  of  the 
<€rime ;  and  this  is  so,  even  if  he  was  all  the  time  in  another  juris- 
diction. Commonwealth  v.  Madoonj  101  Mass.  1,  and  cases  cited ; 
People  V.  Adamsy  3  Denio,  190 ;  Tfie  King  v.  Brisac,  4  East,  164 
Jiex  V.  Cooper^  5  Car.  &  P.  535  ;  Regina  v.  Bantien,  2  Moody,  309 
Regina  v.  Michael,  id.  120 ;  The  Queen  v.  Vallery  1  Cox's  C.  C.  84 
Tl^  Queen  v.  Manley,  id.  104  ;  The  Queen  v.  Bull,  id.  281. 

The  personal  presence  of  the  thief  is  not  always  necessary  to 
make  him  guilty  of  a  larceny.  If  he  does  in  thisState^  either  per- 
sonally or  by  the  hand  of  another,  who  is  not  a  principal  in  the 
larceny,  all  the  acts  which  constitute  the  essential  elements  of  the 
crime,  he  may  be  indicted  and  punished  in  this  State  if  he  can  be 
apprehended  within  its  jurisdiction.  It  is  true  that  it  has  been 
held  that  when  the  agent  is  a  guilty  actor  in  the  commission  of  the 
felony,  he  is  the  principal  offender,  and  the  procurer  is  an  access- 
ory before  the  fact ;  but  when  the  agent  is  not  guilty  of-  the  prin- 
cipal crime,  the  procurer  is  regarded  as  the  principal,  though 
absent 

In  the  case  at  bar,  a  person  unknown  to  the  jury  stole  the 
Ibonds  in  New  York.  He  intrusted  them  to  the  hands  of  an  agent, 
mot  an  accomplice  in  the  theft,  and  sent  them  into  this  Common- 
vealth  to  be  disposed  of.     While  they  were  here,  in  the  hands  of 
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his  agent,  he  had  the  same  control  and  power  over  them  as  if  he 
held  them  here  in  his  own  hands.  His  mind  directed  the  disposi- 
tion ol  them ;  he  sold  them  to  the  defendant.  We  think  the 
maxim,  qui  facitper  alium  facit  per  ie,  applies,  and  that  he  was 
liable,  criminally  as  well  as  civilly,  for  the  acts  of  his  agent  to  the 
same  extent  as  if  done  by  him  in  person.  The  agent  is  not  guilty 
of  a  larceny,  for  the  reason  we  have  before  stated.  Bat  the  prin- 
cipal thief,  having,  through  his  agent,  been  in  possession  and  hay- 
ing disposed  of  the  bonds  here,  has  here  committed  all  the  essential 
acts  necessary  to  make  the  crime  of  larceny.  He  has  here  wrong«» 
fally  and  fraudnlently  taken  and  carried  away  the  goods  of  another, 
with  the  felonious  intent  to  convert  them  to  his  own  use  and  make 
them  his  own  property,  without  the  consent  of  the  owner.  We 
are,  therefore,  of  opinion  that  the  instruction  we  are  considering 
was  correct 

The  defendant  contends  that  as  the  bonds  stolen  in  New  York 
were,  after  they  were  stolen,  and  before  they  were  receiyed  by  him, 
fraudulently  altered  by  erasing  the  name  of  the  payee,  "  Amasa 
Stone,  Jr.,  Cleveland,  Ohio,''  and  inserting  *^  B.  F.  Oaldwell,  New 
York,"  the  conviction  against  him  cannot  stand.  The  second  count 
charged  him  with  reoeiying  ''  throe  bonds  of  the  United  States, 
each  of  the  value  of  ten  thousand  dollars."  The^  yerdiot  was 
'*  guilty  of  receiving  two  bonds." 

The  fraudulent  alteration  by  the  thief  or  an  accomplice  or  eon- 
federate  of  the  bonds  did  not  take  away  from  them  the  character 
of  bonds  of  the  United  States,  and  did  not  deprive  Stone  of  his 
ownership.  They  still  were  bonds  which,  if  Stone  could  regain 
possession  of  them,  he  might  recover  of  the  obligors  at  their  full 
yalne.  The  fact  that  the  character  of  stolen  property  is  changed 
before  it  reaches  the  receiver  is  not  material,  if  he  knows  that  it 
was  stolen  property.  Rex  y.  Cotcett,  2  Easf  s  P.  C,  ch.  16,  g  48.  The 
bonds  received,  though  altered,  were  the  same  bonds  which  were 
stolen,  and  were  sufficiently  and  properly  described  in  the  indict- 
ment as  '^  bonds  of  the  United  States." 

The  defendant  now  contends  that  the  instructions  were  errone* 
ous,  because  under  them  the  jury  would  be  authorized  to  convict 
the  defendant  if  he  received  the  stolen  bonds  innocently  and  with- 
out any  unlawful  intent.  No  such  question  was  raised  at  the  trial 
or  is  fairly  open  under  the  bill  of  exceptions.  The  bill  purports  to 
recite  only  the  instructions  so  far  as  they  relate  to  the  subjects  of 
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the  defendant's  special  reqnests,  and  states  that  '^npon  other 
branches  of  the  case  instructions  were  given  to  which  no  excep- 
tions were  taken.''  It  is  to  be  presumed  that  the  court  correctly 
instructed  the  jury  upon  the  elementary  principle  that  the  words  of 
the  statute,  **  knowing  the  same  to  have  been  stolen/'  import  a 
guilty  knowledge* 

JBxceptians  overruled. 


CoxxoinnBALTH  T.  McDbbmoit. 

(198  If  aM.  410.) 
Evidence  —  TaeU  admienon  of  deeUvnUiane  of  aeeompUee, 

One  of  two  persons  in  custody  on  a  Joint  criminal  charge  is  not  bound  to 
tndiet  statements,  prejndidal  to  him,  made  hy  the  other  in  his  presence,  la 
answer  to  inquiries  hy  an  oAcei;  and  such  statements  ai«  not  admissible  la 
enridenoe  against  him. 

INDICTMENT  against  Dennis  McDermott  and  Michael  Malone 
for  larceny  of  a  watch  from  the  person.  On  the  trial  it  was 
proved  that  the  defendants  were  searched  after  their  arrest,  and 
the  watch  was  found  on  McDermott;  that  the  officer,  in  presence 
and  hearing  of  Malone,  asked  McDermott  how  he  came  by  it,  and 
be  said  McDermott  gave  it  to  him;  that  Malone  said  nothing. 
Malone  asked  for  a  ruling  that  this  evidence  should  have  no  bear* 
ing  against  him,  but  this  was  refused,  the  judge  leaving  it  to  the  jury 
to  determine  whether  Malone's  conduct  and  silence  was  an  admis- 
sion  of  the  truth  of  McDermott's  declaration,  and  if  so,  to  give  it 
such  weight  as  they  thought  it  deserved,  but  if  not,  to  reject  it  in 
considering  Malone's  case.  Verdict  of  guilty  against  both  defend* 
ants.    Malone  alleged  exceptions. 

0.  J.  BrookSf  for  defendant  Malone. 

W.  C.  Loring,  Assistant  Attorney-General  {C.  R.  Trains  Attor- 
ney-General, with  him),  for  the  Oommonwealth. 

SouLB,  J.    The  defendant  Malone,  while  held  in  custody,  had  a 
right  to  keep  silence  as  to  the  crime  with  which  he  was  charged^ 
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and  all  ciFcumstanoes  connected  with  it,  and  was  not  called  upon 
to  reply  to  or  contradict  any  statements  made  in  his  hearing.  No 
inference  against  him  was  warranted  by  his  failure  to  deny  the 
tmth  of  what  McDermott  said  to  the  officer.  OommontaeaUh  y. 
Kmney,  12  Mete  235;  CwnmonweaUh  y.  Walker^  13  Allen,  670. 
The  conyersation  between  the  officer  and  McDermott  was  therefore 
inadmissible  against  Malone,  and  he  was  entitled  to  the  ruling 
asked. for.  ,Xb& learned  judge  who  tried  the  case  erred  in  submit- 
ting to  the  jbry  the  question  whether  the  silence  of  Malone  waft 
an  admission  of  the  truth  of  the  answer  of  McDermott,  and  the 
entry  must  be 

Bxcepiiom 
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Matiffoge  —  WaiU  of  eonMtmHan. 

As  between  the  parties,  in  an  action  to  forecloae  a  mortgage  of  lands,  want  of 
oonaideration  is  a  good  dofenae,  and  may  lie  shown  by  parol. 

WRIT  of  entry  against  the  heirs  of  James  Hannan  to  foreclose 
a  mortgage  of  land.  Plea  of  nul  disseisin,  with  specification 
that  the  mortgage  was  without  consideration,  and  neyer  intended 
or  considered  by  the  parties  as  a  yalid  transaction.  At  the  trial  it 
appeared  that  James  Hannan  executed  the  mortgage  and  delivered 
it  to  the  demandant  The  consideration  stated  was  ll>200.  The 
mortgage  recited  a  note  of  even  date,  which  the  mortgagor  coye* 
nanted  to  pay.  No  note  was  produced,  and  it  was  contended  that 
none  was  given.  Nothing  had  ever  been  paid  on  the  mortgage. 
The  tenants  offered  to  show  by  parol  that  no  indebtedness  ever 
existed  between  the  parties  as  a  consideration  for  the  mortgage; 
that  the  mortgage  was  without  consideration,  and  intended  to  put 
the  property  out  of  the  hands  of  the  mortgagor  to  protect  it  against 
possible  creditors. 

It  was  thereupon  agreed  that,  if  such  proof  was  competent,  and 
a  good  defense,  judgment  should  be  entered  for  the  tenants;  other- 
wiae^  judgment  for  the  demandant,  and  conditional  judgment  for 
$800,  and  interest  from  the  date  of  the  mortgage. 
Vol-  XXV.  — 16 
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By  agreement,  of  both  parties  the  case  was  taken  from  the  jury 
before  verdict,  and  reported  to  this  court 

0,  M.  Stearns  and  M.  P.  KnowUan,  for  demandant 

TF.  S.  B.  Hopkins^  for  tenants. 

Axes,  J.  The  question  raised  by  the  bill  of  exceptions  has 
been  fully  disposed  of  by  the  decision  of  this  court  in  the  case  of 
Wearse  v.  Peirce,  24  Pick.  141.  It  was  there  held  that  in  an 
action  between  the  original  parties,  bronght  for  the  foreclosure  of 
a  mortgage  given  as  security  for  a  promissory  note,  the  fact  that 
the  note  was  given  without  consideration  was  a  good  bar  to  the 
action,  by  showing  nothing  due.  The  question  in  such  a  case, 
whether  any  thing  is  due  upon  the  note,  must  be  conducted  in 
nearly  the  same  way,  and  depend  mainly  upon  the  same  evidence 
as  if  the  note  were  in  suit  In  such  an  action  the  defendant  may 
show  the  same  matters  in  defense  against  the  mortgage,  except 
only  the  statute  of  limitations,  that  he  could  against  the  note. 
Vinton  v.  King,  4  Allen,  562;  Freeldnd  v.  Freeland^  102  Mass. 
475;  Holbrook  v.  Bliss y  9  Allen,  69.  It  was  also  ruled  in  Wearse 
T.  Peirce  that  this  defense  is  not  rebutted  by  showing  that  the  note 
was  given  in  fraud  of  the  rights  of  creditors,  for  the  reason  that,  if 
there  had  been  such  an  intent,  it  was  common  to  both  parties,  and 
the  demandant  is  not  in  a  position  to  avail  himself  of  that  fact  In 
«uch  a  state  of  facts  the  maxim  potior  est  conditio  defendentis 
would  be  applicable.  It  is  true  that  if  the  deed,  instead  of  being 
a  mortgage,  had  been  a  conveyance  of  an  absolute  estate,  the  law 
irould  not  aid  the  grantor  to  recover  it  back.  And  for  a  like 
xeason  it  will  not  aid  the  mortgagee,  who  is  the  actor,  to  enforce 
the  payment  of  a  fraudulent  note  to  which  he  is  a  party. 

As  we  see  no  reason  for  overruling  Wearse  v.  Peirce  which  seems 
to  us  to  be  entirely  within  the  spirit  and  letter  of  the  statute  in 
relation  to  the  conditional  judgment  in  such  an  action  (Qen.  Stats., 
ch.  140,  §  5),  we  must  order,  according  to  the  terms  of  the  res- 
ervation,  that 

Judgment  be  entered  for  the  tenants. 
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MOOUIKKESS  y.  BOTLE. 

(IS  Maaa.  no.) 
Meehanu^M  Uen^  Where  huHding  not  tehoUy  en  ewMft^e  28imK. 

Where,  on  a  petition  to  enforce  a  mechanic's  lien,  it  appeared  that  the  hulld* 
ing  was  erected  on  a  foandation  on  the  land  of  the  owner  of  the  hnilding* 
hot  leaned  about  an  inch  over  the  land  of  an  adjoining  owner,  Md,  that 
the  lien  ooald  not  be  maintained  in  the  alMence  of  any  excuse  or  explana- 
tion for  so  erecting  it. 

PETITION  to  enforce  a  mechanic's  lien  for  labor  and  materials 
in  the  constraction  of  a  building.     Trial  without  a  jury,  and 
the  following  bill  of  exceptions  allowed  : 

'^  There  was  evidence  that  the  building  was  erected  on  an  old 
foundation  which  was  exactly  on  the  line ;  that^  when  the  building 
was  complete^  the  upper  edge,  being  the  outside  edge  of  the  weather 
or  top  board,  which  was  nailed  on  the  outside  of  the  thin  edge  of 
the  clapboard,  was  one  inch  oyer  the  foundation  line,  being  the 
boundary  line  between  the  respondents  and  the  adjoining  owner ; 
that  this  weather  board  was  seyen-eighths  of  an  inch  thick ;  and 
the  surveyor  testified  that  there  was  a  gradual  slope  from  the 
boundary  and  foundation  line  to  the  top  of  the  building.  Two 
other  witnesses  testified  that,  judging  by  the  appearance  of  the 
upper  part  of  the  building,  it  leaned  over  the  foundation  line  one 
inch.  The  division  fence  between  the  land  described,  on  which 
the  building  stood,  and  the  lot  in  the  rear,  was  a  bank  wall  of 
stone,  on  which  a  brick  wall  was  built,  which  was  the  old  foundation 
walL  The  level  of  the  land  in  the  rear  of  the  respondents'  land 
was  about  four  feet  below  the  respondents'  land,  and  was  the  back 
yard  of  the  adjoining  owner.  The  building  was  nine  feet  wide,  by 
ten  feet  long  and  twelve  feet  high.  The  respondents  introduced 
evidence  tending  to  show  that  it  would  cost  very  nearly  or  quite  as 
much  to  repair  the  slope  over  the  adjoining  land  as  to  tear  down 
the  building  and  rebuild  it.  The  petitioner  introduced  evidence 
tending  to  show  that  the  sloping  over  could  be  repaired  for  $25. 

^  The  judge  found  as  matter  of  fact  that  the  building  projected 
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over  the  line  aboat;  an  inch  on  the  average,  and  that  the  slope  was 
gradnal  from  the  division  line ;  and  rnled  that,  by  reason  of  the 
fact  so  found  and  the  farther  fact  found  that  there  was  no  evi- 
dence as  to  how  much  labor  or  material  was  furnished  for  that  part 
of  the  building  which  projected  over  the  line,  the  lien  could  not 
be  enforced ;  and  found  for  the  respondents.'*  The  petitioner 
alleged  exceptions. 

T.  E.  Barry,  for  petitioner. 

C»  H.  Hudson  (C.  Abbott  with  him),  for  respondent!. 

SouLE,  J.  It  being  found  as  a  fact  by  the  court  below  that  the 
building  erected  by  the  petitioner  projected  over  the  line  of  the 
respondents'  land  and  npon  land  of  an  adjoining  proprietor,  al* 
though  the  foundation  furnished  by  the  respondents  was  wholly 
on  their  land,  and  no  excuse  or  explanation  being  shown  by  the 
petitioner  for  so  erecting  the  structure  that  the  respondents  are 
apparently  made  continuous  trespassers  on  their  neighbor's  close, 
we  are  of  opinion  that  no  lien  for  the  labor  and  materials  fur- 
nished in  erecting  the  building  can  be  maintained.  The  building 
is  not  wholly  on  the  land  described  in  the  petition,  which  brings 
the  case  within  the  doctrine  stated  in  Stevens  v.  Idneoln,  114  Mass. 
476,  and  in  Ibeter  v.  Oox,  128  id.  46. 

Exceptions  overruled. 
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e»N.T.16.) 

Dwertion  of  water  —  CovenarU, 

Where  one  by  anneceosary  ezcaTations  upon  liis  own  land,  without  interfer- 
ing with  any  known  water-courses,  withdraws  water  from  his  neighbor's 
spring  or  well  by  percolation,  he  is  liable  for  the  injury,  if  his  acts  are  in 
derogation  of  a  grant  l)etween  the  parties,  or  in  violation  of  a  covenant 
contained  thereia 

ACTION  to  restrain  defendant  from  diverting  water  from  plain- 
tiff's factory,  and  to  recover  damages  for  such  diversion. 
Judgment  for  plaintiff  upon  tiie  report  of  a  referee,  affirmed  by  the 
General  Term  of  the  Supreme  Court,  and  the  defendant  appeals. 
The  opinion  states  the  facts. 

JcmM  E,  Dewey,  for  flefendant. 

Horace  E.  Smith,  for  plaintiff. 

Bapallo,  J.  The  defendant,  in  his  deed  of  conveyance  to 
the  plaintiff  of  the  cheese  factory  situated  on  his  farm,  granted  to 
it  the  use  of  the  water  which  was  then  conducted  to  the  factory  from 
the  springs  on  defendant's  lands  not  included  in  the  conveyance. 
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and  of  the  pipes,  etc.,  used  in  conducting  such  water,  and  he  cov- 
enanted to  warrant  and  defend  the  granted  premises  against  him- 
self and  all  other  persons. 

This  deed  shows  upon  its  face  that  the  factory  was  conreyed  for 
the  purpose  of  enabling  the  plaintiff  to  manufacture  cheese  therein, 
and  that  the  use  of  the  water  was  essential  for  that  purpose,  and 
that  it  was  the  intent  of  the  grant  to  secure  to  the  plaintiff  the 
necessary  supply  of  water,  and  to  render  the  whole  of  the  land 
i*etained  by  the  defendant  servient  to  that  end  ;  for  it  confers  upon 
the  plaintiff  the  right  to  enter  upon  such  lands  of  the  defendant, 
and  construct  and  keep  in  repair  all  proper  pipes,  water-courses  and 
apparatus  for  conducting  the  water  from  the  springs  to  the  fac- 
tory ;  it  limits  the  use  of  the  water  by  the  defendant,  and  provides 
that  he  shall  not  use  it  so  as  to  unnecessarily  interfere  with  the  use 
of  the  water  for  the  factory,  and  further  provides  that  if  said 
springs  and  streams  shall  at  any  time  prove  insufficient  for  the 
manufacture  of  cheese  at  the  factory,  the  plaintiff  may  go  upon  the 
lands  of  the  defendant  and  dig  other  springs  and  construct  other 
water-courses  on  paying  the  damages  done  to  the  lands  and  crops. 

The  intent  of  the  grant,  therefore,  was  to  secure  to  the  plaintiff 
all  the  water  then  conducted  from  the  existing  springs,  '^ith  the 
right  in  case  those  should  prove  insufficient  to  construct  others  on 
payment  of  damages,  etc. 

This  grant  in  our  judgment  precluded  the  defendant  from  doing 
any  act  on  his  own  land  which  should  either  divert  or  diminish 
the  supply  of  water  which  at  the  time  of  the  grant  flowed  from 
the  springs  in  question  to  the  factory ;  and  we  think  it  immaterial 
whether  this  diminution  of  supply  was  occasioned  by  interference 
with  known  water-courses,  or  by  excavations  which  withdrew  the 
water  from  the  springs  by  percolation,  or  prevented  its  reaching 
them.  When  there  is  no  grant  or  covenant^  the  law  is  well  settled 
that  one  who  by  excavations  on  his  own  land,  not  interfering  with 
any  known  water-course,  withdraws  water  from  his  neighbor's  well 
or  spring  by  percolation,  is  not  liable  for  the  injury.  Trustees  of 
Delhi  V.  Yotivians,  45  N.  Y.  362 ;  s.  c,  6  Am.  Rep.  100;  Bliss  v. 
Oreeletf,  45  N.Y.  671;  s.  c,  6  Am.  Rep.  157.  But  where  the  question 
arises  between  grantor  and  grantee,  or  covenantor  and  covenantee, 
it  depends  upon  the  intent  of  the  grant,  and  is  whether  the  acts 
complained  of  are  in  derogation  of  the  grant  or  in  violation  of  the 
covenant  Whitehead  v.  Parks,  2  Hnrlst.  &  Norm.  870. 
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It  was  proved  in  the  present  case  that,  after  the  conveyance  to 
the  plaintiffs,  the  defendant  made  excavations  and  constructions 
from  time  to  time  on  his  remaining  lands,  which  had  the  effect 
of  materially  diminishing  the  supply  of  water  from  the  springs 
and  of  depriving  the  cheese  factory  of  the  quantity  of  water  which 
was  conducted  to  it  from  the  springs  at  the  time  of  the  grant,  and 
that  these  acts  were  persisted  in  by  the  defendant  after  their  effect 
had  become  apparent.  It  is  found  by  the  referee  that  these  acts  of  the 
defendant  were  unnecessarily  done  by  him,  and  were  of  no  use  to  him 
for  any  purpose.  That  the  effect  of  such  acts  was  to  draw  the  water 
from  the  main  spring  from  which  the  factory  derived  its  supply, 
to  such  an  extent  that,  at  times,  the  plaintiffs  had  not  sufficient 
water  to  operate  the  factory,  and  the  plaintiff  was  thereby  deprived 
of  the  use  of  such  water  and  had  sustained  damages  in  consequence 
thereol 

We  are  of  opinion  that  these  acts  of  the  defendant  were  in  dero- 
gation of  his  grant  and  in  violation  of  his  covenant,  and  that  the 
judgment  of  the  court  below  was  justified  by  the  facts.  The  case 
of  Bliss  V.  Oredeyy  45  N.  Y.  671;  s.  c,  6  Am.  Sep.  157,  is  cited  on 
the  part  of  the  defendant  as  in  conflict  with  this  judgment ;  but  the 
facts  of  that  case  were  very  different  In  that  case  there  was  sim- 
ply a  grant  of  a  right  to  dig  and  stone  up  a  certain  spring  and  to 
conduct  the  water  therefrom  through  the  grantor's  land,  with  a 
oovenant  of  warranty;  and  the  court  held  that  this  did  not  preclude 
the  grantor  from  sinking  another  spring  on  his  land  at  some  distance 
from  the  one  granted,  although  the  effect  of  it  was  tx>  render  the 
latter  useless,  provided  such  act  was  not  done  unnecessarily  or 
maliciously.  In  that  case  the  parties  were  regarded  in  the  same 
light  as  adjacent  owners,  and  the  rule  was  applied  that  the  defend- 
ant might  lawfully  dig  on  her  own  land^  though  the  effect  was  to 
cut  off  the  water  from  the  plaintiff's  spring  by  percolation.  But 
there  was  no  grant  in  that  case  of  any  particular  supply  of  water 
from  the  spring,  or  from  the  defendant's  lands.  The  grant  was 
merely  of  the  right  to  the  spring,  and  secured  the  plaintiff  no 
greater  rights  than  such  as  he  would  have  had  if  he  had  owned 
the  land  on  which  it  was  situated. 

In  this  case  the  grant  was  of  the  use  of  the  water  which,  at  the 
time  of  the  grant,  was  being  conducted  from  the  spring,  and  the 
intent  was  to  secure  the  continuance  of  that  supply  of  water,  it 
being  essential  to  the  operation  of  the  cheese  factory  conveyed. 
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We  have  examined  the  other  points  made  by  the  appellant^  bat 
do  not  find  in  them  any  sufficient  ground  for  reversing  the  jadg* 
ment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judjfmsni  afirm$i. 


King  v.  Sabria. 

(69  N.  T.  M.) 

Special  parinerMp  in  foreign  dkUe. 

A  oontraet,  made  In  a  foieign  State.  Talid  under  its  laws  and  not  lepogaant  to 
the  law  and  poliej  of  this  State,  is  enforceable  in  the  oourts  in  this  State. 

The  defendant  S.  resided  in  Gaba,  and  was  a  special  partner  of  a  firm  organ* 
ized  and  doing  business  there.  The  provisions  of  the  Spanish  law  relative 
to  limited  partnerships  had  been  so  far  complied  with  as  to  limit  his  liabiUty 
to  the  amount  of  capital  which  he  had  contributed.  The  firm  became  indebted 
to  the  plaintiffb,  dtixens  of  this  State.  S.  had  no.personal  oonneetion  with 
the  transactions.  In  an  action  upon  such  indebtedness,  hM  that  the  con- 
tract of  partnership  was  to  be  interpreted  and  regulated  by  the  laws  of 
Spain ;  that  the  liability  of  S.  and  the  authority  of  the  acting  partner  to  bind 
him  were  to  be  determined  by  those  laws ;  and  that  he  was  entitled  to  set  up 
his  limited  liability  as  a  defense. 

ACTION  against  defendants  as  members  of  a  firm  in  Cuba,  to 
recover  a  balance  for  advances.  Defendant  Sarria  alone 
answered,  alleging  that  he  was  a  limited  partner,  and  therefore  not 
liable.  Judgment  by  a  referee  in  favor  of  defendant  affirmed  by 
the  Supreme  Court  at  (General  Term,  and  plaintiffs  appeaL  The 
facts  appear  in  the  opinion. 

S.  P.  Nashy  for  plamtiflEs. 

F.  R.  Coudert  and  A.  P.  Whitehead,  for  defendant 

FoLGER,  J.  The  plaintiffs  seek  to  recover  a  sum  of  money  from 
the  defendant  Sarria,  upon  contract.  They  do  not  show  that  he  in 
person  made  with  them  the  contract  which  they  allege.  It  is, 
indeed,  one  of  the  conceded  facts  in  the  case,  that  the  contract  was 
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made,  as  matter  of  fact,  by  persons  other  than  Sarria.  To  snc- 
ceed,  then,  in  their  action,  they  most  show  that  those  persons  in 
some  way  represented  Sarria,  and  had  authority  to  bind  him  thereto, 
to  the  fall  extent  to  which  the  plaintiffs  seek  to  hold  him.  To 
show  such  authority,  proof  is  made  that  Sarria  was  a  partner  with 
Orau  and  Lopez,  and  that  the  latter  two,  under  the  firm  name  of 
Orau,  Lopez  &  Co.,  made  the  contract.  If  nothing  more  appeared 
in  the  case,  this  would  suffice  for  the  plaintifb;  for,  by  virtue  of 
the  relation  of  partnership,  one  partner  becomes  the  general  agent 
for  the  other,  as  to  all  matters  within  the  scope  of  the  partnership 
dealings,  and  has  thereby  given  to  him  all  authority  needful  for 
carrying  on  the  partnership,  and  which  is  usually  exercised  by 
partners  in  that  business.  Hawken  v.  Bourne,  8  M.  &  W.  703. 
Indeed,  it  is  as  agent  that  the  power  of  one  partner  to  bind  his 
copartner  is  obtained  and  exercised.  The  law  of  partnership  is  a 
branch  of  the  law  of  principal  and  agent  Cox  v.  Hickman,  8  H. 
of  L.  Cas.  268;  Baring  v.  Lyman,  1  Story,  396;  Worratt  v.  Munn, 
6  N.  Y.  229.  In  the  case  first  above  cited  (8  M.  &  W.,  supra),  it 
is  added:  that  any  restriction  which  by  agreement  amongst  the 
partners  is  attempted  to  be  imposed  upon  the  authority  which  one 
partner  possesses  as  the  general  agent  of  the  other,  is  operative 
only  between  the  partners  themselves,  and  does  not  limit  the 
authority  as  to  third  persons,  who  acquire  rights  by  its  exercise, 
unless  they  know  that  such  restriction  has  been  made.  It  is  mani* 
festy  however,  that  this  remark  is  to  be  qualified,  when  taken  in  con- 
nection with  any  statute  law,  which  has  provided  for  the  formation 
of  limited  partnerships,  where  that  statute  law  is  operative.  A  due 
observance  of  such  statutory  provisions  limits  the  liability  of  the 
apecial  partner.  It  limits,  too,  the  authority  of  the  general  partner, 
AS  the  agent  of  the  special  partner,  and  fixes  beforehand  the  extent  to 
which,  as  agent, he  may  bind  the  special  partner.  It  is  hardly  necessary 
to  say  that  when  a  limited  partnership  is  duly  formed  and  carried 
on  under  our  statute,  though  the  general  partner  is  the  agent  for 
all  the  partners,  with  powers  full  enough  to  transact  all  the  busi- 
ness of  the  firm,  and  to  bind  it  to  all  contracts  within  the  scope  of 
that  business,  he  gets  no  authority  from  his  relation  as  partner  and 
agent  of  the  special  member  of  the  firm,  to  fix  upon  him  any 
^rreater  liability  than  that  which  has  been  stipulated  for.  These 
principles  are  stated  here,  not  as  new  or  forgotten  by  any  one,  but 
as  the  basis  upon  which  the  determin8>tion  of  this  case  will  rest 
Vol.  XXV.— 17 
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It  tnraed  out  that  the  partnei-ship  of  Oraa,  Lopez  &  Co.  was 
created  by  a  formal  instrument  in  writing,  and  that,  by  its  terms, 
the  liability  of  Sarria  was  special  and  limited  in  extent  to  a  fixed 
amount.  That  instrument  (it  is  found  as  fact  by  the  learned 
referee),  and  all  the  doings  of  the  three  partners  under  it,  have 
been  in  due  accord  with  the  commercial  code  of  Spain,  of  which 
nation  they  were  citizens,  and  under  whose  goyemment  and  laws 
they  were  living  and  acting  when  they  executed  the  instrument, 
and  formed  and  carried  on  the  partnership.  And  it  is  proven  and 
found  as  fact  in  the  case,  that  when,  in  due  pursuance  of  the 
Spanish  law,  a  person  has,  as  did  Sarria,  entered  into  such  a 
partnership  with  others,  and  has,  as  did  Sarria  and  his  partners, 
duly  observed  and  carried  out  the  provisions  of  the  law  and  the 
terms  of  their  agreement,  the  liability  of  the  special  partner,  as 
was  Sarria^  is  limited  to  the  amount  of  funds  which  he  has  con- 
tributed according  to  his  agreement  It  is  well  to  observe  here,  that 
the  learned  referee  has  found  that  Sarria  never  had  any  partner- 
ship connection  with  Qrau  and  Lopez,  other  than  that  of  a  limiiied 
partner ;  that  he  did  not  use,  nor  permit  to  be  used,  his  name  in 
the  firm  name;  that  he  did  not,  by  any  representation,  act  or 
omission,  hold  himself  out,  or  render  himself  liable,  as  a  general 
partner.  We  have  then,  Sarria  himself  making,  in  person,  no  con- 
tract with  the  plaintiffs,  and  giving  a  special  and  express  authority 
only  to  Orau  and  Lopez  to  make  on,  which  authority  was  in  exact 
pursuance  of  law.  Those  who  deal  with  one  as  agent  do  so  at 
their  peril,  if  it  turns  out  that  he  had  no  authority  from  a 
principal ;  and  where  they  rely  upon  his  delegated  authority  as 
that  of  a  partner,  and  know  that  the  partnership  was  created  in 
another  country,  must  they  not  look  to  it,  to  see  how  far  that  law, 
and  the  partnership  under  it,  give  power  to  the  acting  partner  ? 
As  then  the  power  of  Orau  and  Lopez  to  bind  Sarria  by  contract 
was  that  of  partners,  that  is,  of  agents ;  and  as  their  authority 
was  lawfully  restricted,  so  that  they  could  not  bind  him  in  a 
liability  greater  than  that  named  in  the  contract  of  partner- 
ship, it  seems  to  follow  that  the  plaintiffs  have  no  contract 
which  can  be  enforced  against  Sarria,  otherwise  or  further  than 
is  provided  for  by  the  terms  of  that  .::.uthority.  Nor  did  Grau  and 
Lopez  make  the  contract  with  the  plaintiffs  in  the  name  of  Sar- 
ria, nor  with  any  special  claim  of  right  to  represent  him.  They 
made  it  in  the  name  of  Gran,  Lopez  ft  Go.,  and  claiming  only  to 
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repreaent  that  partnerehip.  As  to  Sarria,  the  unnamed  partner, 
they  were  agents,  acting  under  an  authority  special,  express,  limi- 
ted, and  could  give  to  the  plaintiffs  no  more  claim  upon  Sarria 
than  such  an  authority  empowered  them.  The  plaintiffs  were  sub- 
ject, in  these  dealings  with  Sarria,  to  the  limitations  which  he  had 
lawfully  put  upon  the  powers  of  his  agents.  Again,  to  state  a 
familiar  doctrine,  no  one,  in  dealing  with  an  agent,  may  hold  the 
principal  to  a  contract  which  was  not  within  the  authority  of  the 
agent  to  make ;  nor  where  there  is  an  express  written  authority,  is 
it  to  be  enlarged  by  pai*ol,  or  added  to  by  implication.  It  is  to  be 
construed,  as  to  its  nature  and  extent,  according  to  the  force  of  the 
terms  used,  and  the  objects  to  be  accomplished. 

But  it  is  claimed  by  the  learned  counsel  for  the  plaintiffs  that 
the  Commercial  Code  of  Spain  cannot  have  an  extra-territorial 
effect ;  and  that  one  dealing  in  this  State,  in  which  that  law  does 
not  rule,  cannot  avail  himself  of  its  effect  If  this  be  so,  it  must 
be  because  the  law  of  this  State  forbids  a  foreigner,  in  soch  a 
case  as  this,  from  invoking  the  aid  of  any  law  of  his  domicile.  But 
one  country  recognizes  and  admits  the  operation  within  its  own 
jurisdiction  of  the  laws  of  another,  when  not  contrary  to  its  own 
public^policy,  nor  to  abstract  justice,  nor  pure  morals.  It  does 
this  on  the  principle  of  comity.  It  has  been  so  long  practiced 
that  it  is  stated  as  a  principle  of  private  international  jurispru- 
dence ;  that  rights  which  have  once  well  accrued  by  the  law  of  the 
appropriate  sovereign  are  treated  as  valid  everywhere.  Westlake 
on  Priv.  Int  Law,  art  58. 

The  principle  from  which  originates  the  influence  exercised  by 
the  law  of  a  foreign  State,  in  determining  the  status  or  rights  of 
its  subjects  in  another  country,  is  thus  well  stated.  It  is  the  nec- 
essary intercourse  of  the  subjects  of  independent  govemmentSy 
which  gives  rise  to  a  sort  of  compact,  that  their  municipal  institu- 
iiona  shall  receive  a  degree  of  reciprocal  efficacy  and  sanction 
within  their  respective  dominions.  It  is  not  the  statutes  of  one 
community  which  extend  their  controlling  power  into  the  territo- 
ries of  another ;  it  is  the  sovereign  of  each  who  adopts  the  foreign 
rule,  and  applies  it  to  those  particular  cases  in  which  it  is  found 
necessary  to  protect  and  cherish  the  mutual  intercourse  of  his  sub- 
jects, with  those  of  the  country  whose  laws  he  adopts.  Per  Sir 
Sam L.  RoMiLLT,  arguendo,  Sheddm  v.  Patrick,  1  Macqueen's  H.  of 
L.  Cas.  564. 
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It  cannot  be  said  that  there  is  a  rule  of  cxcluBion,  on  account  of 
this  particalar  law  being  contrary  to  our  public  policy.  It  much 
resembles  our  own  statute  for  the  formation  of  limited  partner- 
ships,  and,  with  some  difference  in  detail,  it  aims  at  the  same  ben- 
eficial result  which  ours  has  in  view ;  nor  may  we  say,  with  our 
statute  before  us,  that  the  law  is  opposed  to  good  morals  or 
abstract  justice.  There  cannot  be  that  exclusion,  because  it  is  a 
rule  of  our  law  not  to  give,  in  any  case,  to  a  foreigner  the  benefit 
of  the  law  of  his  domicile. 

Mr.  Nash  was  correct,  in  opening  his  argument,  in  saying  that 
this  is  a  case  of  first  impression  in  this  State.  Hence  it  is,  that 
in  looking  for  the  reasons  upon  which  it  is  to  be  decided,  we  have 
to  be  governed  by  the  analogies  of  the  law,  rather  than  cases  in 
point.  Let  us  see  where  those  analogies  tend.  If  one  marry, 
where  marriage  is  only  a  civil  contract,  his  marital  relation  will 
be  held  valid  in  a  country  where  a  religious  ceremony  is»  by  its 
law,  deemed  vital.  The  same  principle  prevails  with  us,  though 
not  called  into  application  by  such  a  state  of  facts.  It  is  an  estab- 
lished principle  that  the  law  of  the  place  where  contracts  purely  per- 
sonal are  made,  must  govern  as  to  their  construction  and  validity, 
unless  they  are  made  to  be  performed  in  another  State  or  country. 
Curtis  V.  Leavitty  15  N.  Y.  227 ;  Chapman  v.  Robertson,  6  Paige, 
627.  This  contract  of  partnership  was  made  to  be  performed  in 
Cuba.  The  contract  made  by  the  partnership  with  the  plaintiffs, 
it  may  be  conceded,  was  made  in  New  York  to  be  performed  here. 
The  conti-act  with  the  plaintiffs  will  be  construed  and  enforced  by 
the  laws  of  this  State,  and  they  will  determine  the  nature  and 
extent  of  the  liability  upon  it,  of  the  partnership,  the  maker  of  it. 
The  former,  the  contract  of  partnership,  between  the  members  of 
the  firm,  will  be  construed  and  weighed  by  the  laws  of  Spain,  and 
they  will  determine  the  liability  of  Sarria,  and  the  extent  of  the 
authority  given  by  him  to  Orau  and  Lopez.  In  Comm.  of  Ky.  v. 
Bassfordy  6  Hill,  526,  the  Supreme  Court  of  this  State  maintained 
an  action  on  a  bond  given  to  secure  the  payment  of  money,  to  be 
i*aised  and  distributed  by  a  lottery,  on  the  ground  that  it  was  a 
valid  and  legal  obligation  in  Kentucky,  where  it  was  assumed  that 
it  was  made,  and  where  it  was  to  be  executed,  though  opposed  to 
the  statutory  policy  of  this  State.  And  the  rule  has  been  so  far 
carried,  in  one  jurisdiction,  in  recognizing  the  law  of  the  domicile 
as  to  enforce  a  claim  of  property  in  slaves  {Madrazo  v.  Willes,  3 
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Bam.  &  Aid.  353.  See,  also,  Oreemoood  v.  Curtis,  6  Mass.  358 ; 
Cani.  V.  Aves,  18  Pick.  215 ;  The  Antelope,  10  Wheat.  66),  and  so 
far  in  another  jarisdiction  as  to  hold  good  a  sale  of  lottery  tickets^ 
in  this  State.     Mclntyre  v.  Parke,  3  Mete.  207. 

There  is  a  close  analogy  between  this  case  and  questions  arising  : 
as  to  the  anthoriry  of  the  master  of  a  vessel  to  bind  his  owners  in  a 
foreign  port  Though  the  solution  of  the  latter  depends  upon  the 
rules  of  the  maritime  law  more  particularly,  yet  the  relation  of 
the  master  and  the  owners  is  but  a  bmnch  of  the  general  law  of 
principal  and  agent,  and  so  the  ultimate  reason  of  each  starts  fronn 
the  same  root.  It  is  not  a  new  doctrine,  that  a  master  of  a  vesseC 
cannot  bind  her  owners,  in  a  foreign  port,  to  any  greater  liability 
than  will  be  recognized  by  the  law  of  their  domicile.  Pope  v.  Nick-^ 
ereon,  3  Story,  465.  And  the  rule  there  laid  down  has  beeir^ 
recognized  and  applied  in  the  Court  of  Queen's  Bench,  on  the  prin- 
ciple that  the  power  of  the  master  to  bind  the  owners  personally 
is  but  a  branch  of  the  general  law  of  agency.  Lloyd  v.  Ouibert,  & 
Best  &  Smith,  100 ;  8.  c,  in  Exch.  Ch.,  id.  That  case,  also^  in 
its  reasoning,  recognizes  the  distinction,  which  we  have  stated,  be* 
tween  the  law  which  is  to  affect  the  question  of  the  authority  to 
make  a  contract,  and  that  which  is  to  determine  the  validity  and 
effect  of  the  contract  when  made.  It  was  urged  there,  too,  by 
counsel,  but  without  effect,  that  the  law  of  the  place  where  the 
contract  was  made,  and  of  the  place  where  it  was  to  be  performed, 
was  different  from  the  law  of  the  domicile  of  the  defendants.  It 
was  also  urged  that  the  contract  entered  into  was  bona  fide,  in  the 
ordinary  course  of  business  by  the  master,  and  within  the  scope  of 
his  ostensible  authority  to  contract ;  and  that  his  power  could  not 
be  narrowed  by  provisions  of  foreign  law,  unknown  to  the  party 
dealing  with  him,  more  than  by  secret  instructions ;  but  urged 
without  avail.  So,  also,  in  the  case  of  I7ie  Moxham,  in  the  Eng- 
lish Court  of  Appeal  (Law  Rep.  1876,  part  6,  June  1,  p.  107),  it  is  per- 
tinently said :  ^'  One  can  understand  that  a  contract  between  master 
and  servant,  or  the  relations  between  principal  and  agent,  may  affect 
a  contract  made  by  the  agent,  qua  agent,  with  foreigners ;  that  is 
to  say,  it  may  affect  the  nature  and  extent  of  his  agency." 

So,  too,  in  actions  of  tort,  it  has  been  held  that  an  extra-tern- 
torial  law  will  furnish  a  defense  in  the  courts  of  England.  PhiU 
lips  V.  Byre,  Law  Bep.,  6  Q>  B.  1.  It  is  said  that  an  act  com- 
mitted abroad,  if  valid  and  unquestionable  by  the  law  of  the  places 
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cannot,  bo  far  as  civil  liability  is  concerned,  be  drawn  in  question 
elsewhere,  unless  by  force  of  some  distinct,  exceptional  legislation. 
See,  also,  Dobree  v.  Napier,  2  Bing.  N.  C.  781. 

The  effect  of  the  judgments  in  these  cases  is  this  :  That  where 
the  essentials  of  a  contract  made  under  foreign  law  are  not  hostile 
to  the  law  and  policy  of  this  State,  the  conti*act  may  be  relied  upon 
and  availed  of  in  the  courts  of  this  State.  If  the  substance  of  the 
contract  is  against  that  law  and  policy,  our  judicatories  will  refuse 
to  entertain  it  and  give  it  effect.  Hence,  the  contract  of  partner- 
ship made  by  Sarria,  in  Cuba,  may  be  availed  of  by  him  here. 

It  is  contended  by  the  plaintiffs  that  Sarria  did  not  comply  with 
the  Spanish  law,  inasmuch  as  he  acted  under  a  private  writing 
which  was  not  registered. 

The  fact  as  found,  is,  that  the  instrument  was  escriturn  publica, 
or  a  public  writing,  and  such  is  the  proof.  It  was  found  that  it 
was  not  registei*ed,  yet  it  is  also  found  that  the  omission  to  register 
did  not  make  him  liable  as  a  general  partner.  There  is  some  con- 
flict or  confusion  in  the  testimony  of  the  experts  in  Spanish  law 
upon  this  head,  yet  the  preponderance,  both  in  volume  and  clear- 
ness, is  on  the  side  of  the  finding. 

A  point  is  made  that  Sarria  did  not  comply  with  the  Spanish 
law,  in  that  he  failed  to  pay  in  cash  the  1 110,000  which  was  the 
stipulated  capital  to  be  furnished  by  him.  Tlie  referee's  finding  is 
explicit  on  the  subject.  The  testimony  is  to  the  effect  that  it  was 
paid  in,  in  cash,  property,  effects  and  good  credits.  The  provis- 
ions of  the  Spanish  law  do  not  require  that  it  shall  be  contributed 
in  cash  alone.  I  feel  constrained  to  say,  that  an  examination  of 
the  testimony  and  book  accounts  of  the  defendants  on  this  head  is 
not  very  satisfactory  of  the  contribution  of  a  real  available  capital ; 
and  serves  to  convince  that  the  requirement  of  our  statute  is  the 
wisest,  of  cash  alone  as  a  payment  from  the  limited  partner.  Yet 
there  is  testimony  to  uphold  the  finding.  I  am  not  able  to  agree 
with  the  position  of  the  plaintiffs,  that  the  exemption  claimed  by 
Sarria  is  contrary  to  the  policy  of  our  law,  and  that  by  reason 
thereof,  and  by  the  fact  that  the  capital  was  not  put  in  in  cash,  he 
should  be  precluded  from  it  in  this  forum.  As  said  before,  the  two 
laws  aim  at  the  same  end,  though  differing  in  details,  wherein  I 
think  that  our  statute  is  the  wisest.  The  general  policy  is  the 
same. 

Our  conclusion  is,  that  Sarria  may  have  thebeifefit  in  our  courts 
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of  the  provisions  of  the  law  of  his  domicile ;  and  may  set  up  his 
limited  liabilitj  as  a  special  partner  against  the  claim  of  the  plain- 
tiffs. 

It  is  suggested  that  these  views  are  in  conflict  with  the  role 
declared  in  Leggett  v.  Hyde^  58  N.  Y.  272  ;  s.  c,  17  Am.  Rep.  244. 
We  are  not  of  that  mind.  In  that  case  the  sole  question  was, 
whether  Hyde  was  a  partner  or  a  creditor  of  the  firm  which  was 
sued.  And  after  a  review  of  the  old  cases  in  England,  and  of  the 
cases  in  this  State,  it  was  announced,  as  the  law  of  this  State,  that 
a  participation  in  the  profits  of  the  business,  as  such,  with  certain 
exceptions,  made  the  participator  a  partner  as  to  third  persons, 
creuitors  of  the  firm.  It  was  conceded  that  the  rule  had  been  devi- 
ated from  in  England;  and  Cox  v.  Hichnan,  supra,  was  cited  to  show 
that  the  English  courts  were  now  more  disposed  to  rest,  for  the  fact 
of  partnership  upon  the  answer  to  the  inquiry  :  Did  there  exist  the 
relation  of  principal  and  agent  between  the  alleged  partner  and  the 
conceded  members  of  the  firm,  and  were  they,  in  their  conduct  of  the 
business,  acting  for  his  benefit  therein  ?  It  is  plain,  that  when  once 
the  existence  of  a  partnership  is  established,  whether  in  accordance 
with  the  rule  in  this  State  or  with  the  modern  English  rule,  then 
the  relation  of  principal  and  agent  comes  in  between  the  members 
of  the  firm,  so  that  it  is  not  inconsistent  with  the  doctrine  of 
Leggeit  v.  Hyde  to  cite  here  and  rely  upon  so  much  of  the  doctrine 
of  Coz  V.  Hichnan  as  declares  that  the  relations  of  the  members 
of  the  firm  are  as  those  of  principal  and  agent  Leggett  v.  Hyd$ 
does  not  admit  that  those  relations  must  be  shown  to  exist  before  a 
partnership  is  established,  and  it  does  not,  by  any  implication,  deny 
that  they  exist,  when  other  facts  and  relations  have  established  the 
fact  of  a  partnership.  And  Cox  v.  Hickman  may  be  cited  to  show 
that  the  relation  of  partners  is  materially  that  of  principals  and 
agents,  without  yielding  to  its  doctrine  that  the  proof  of  the  exist- 
ence of  the  partnership  is  in  fact  of  that  relation,  and  the  benefit 
from  it  So  that  we  may  cite  Cox  v.  Hickman,  for  the  purpose  for 
which  we  have  used  it,  without  in  the  least  impugning  Leggett  v» 
Hyde. 

This  case  is  novel  in  our  courts.  Some  decisions  are  cited  by 
the  defendant  which  go  to  sastain  our  conclusion,  and  the  judg- 
ment of  respectable  text  writers  thus  inclines.  Barrotoe  y.  Downs, 
9  R.  L  446;  B.  o.,  11  Am.  Rep.  283;  Cutler  v.  ITiomas,  25  Vt  73  ; 
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Hastings  v.  Hopkinsony  28  Vt.  108  ;  Story's  Confl.  of  Law,  §  320  [a], 
Kedf.  add. ;  Wharton's  Confl.  of  Law,  §§  468,  469, 470  ;  Weetlake's 
Priv.  Int  Law,  arts.  211,  220,  222. 

The  judgment  should  be  affirmed. 

All  concur. 

JudgtMnt  affirmed. 


Van  Wyck  v.  Allbk. 

(«BN.  T.6L) 

Implied  warrantif  —  Measure  qf  damoffes. 

If  a  vendor  of  seeds  represents  them  at  the  time  of  the  sale  to  be  a  kind  of 
seed  known  in  the  market  hj  a  given  name,  and  the  vendee  pnrchiBOs,  relj. 
ing  upon  snch  representation,  and  without  any  opportunity  for  inspeetiona 
or  when  an  inspection  would  not  have  diseloeed  any  thing,  a  warranty  is 
implied  that  the  seeds  accord  with  the  representation.* 

The  measure  of  damages  in  such  a  case,  where  the  seed  proved  totally  unpro- 
ductive, is  the  value  of  a  crop  of  the  kind  represented.  The  rule  in  Pas- 
sengsr  v.  ThoHmm,  84  N.  Y.  684,  which  deducted  also  the  expense  of  pro* 
dudng  the  crop  raised,  modified. 

ACTION  by  a  market  gardener  against  a  seedsman,  for  breach  of 
warranty  on  sale  of  cabbage  seed.  Verdict  for  plaintiff 
affirmed  by  General  Term  of  New  York  City  Court  of  Common 
Pleas,  and  defendant  appeala  The  facts  are  sufficiently  stated  in 
the  opinion. 

D.  B.  EatoUf  for  defendant. 
N.  A.  Haiberty  for  plaintiff. 

FoLOEB,  J.  This  case  turns  upon  the  question  whether  the 
defendant  so  represented  to  the  pMintiff  that  he  had,  and  would 
sell  to  him,  a  kind  of  cabbage  seed  known  as  the  early  flat  Dutch 
Van  Wycklin  cabbage  seed,  as  that  the  defendant  selling  and  the 
plaintiff  buying,  the  law  will  charge  the  defendant  with  a  warranty 
that  the  seed  sold  and  delivered  were  of  that  kind. 

It  is  substantially  conceded  that  the  article  sold,  though  seed, 

*  See  note,  24  Am.  Rep.  104, 113. 
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and  in  likeness  of  that  kind  of  cabbage  seed,  were  in  fact  totally 
unproductive  of  cabbage. 

The  jury  gave  their  verdict  for  the  plaintiff.  There  was  suffi- 
cient in  the  testimony  to  warn&nt  it.  They  could  say  that  Oleason> 
the  agent  of  the  defendant,  affirmed  to  the  plaintiff  that  the 
defendant  sold  only  Van  Wycklin's  fiat  Dutch,  raised  at  New  Lots, 
on  Long  Island,  and  that  the  plaintiff  relied  upon  that  affirmation 
and  was  induced  by  it  to  make  his  purchase  ;  they  could  say,  also, 
that  the  plaintiff,  in  his  written  order  for  the  seed,  designated 
what  he  offered  to  buy  as  Van  Zicklin's  (L  e..  Van  Wycklin's),  flat 
Dutch,  or  early  flat  Dutch  ;  and  that  the  defendant,  in  selling  and 
shipping  it  to  him,  designated  it  in  writing  as  Long  Island  early 
flat  Dutch  Van  Wycklin  cabbage.  They  could  also  find  that  the 
plaintiff  had  no  previous  knowledge  of  the  seed,  and  that  inspec- 
tion of  it,  when  it  was  received,  would  not  enable  him  to  ascertain 
whether  it  agreed  with  what  he  had  tried  to  buy,  and  that  he  needs 
must  rely  upon  the  knowledge  and  experience  of  the  defendant  in 
that  respect 

If  no  error  was  made  upon  the  trial,  the  verdict  and  the  judg- 
ment entered  upon  it  should  stand. 

After  a  careful  examination  of  the  case,  and  consideration  of  the 
points  made  in  this  court  by  the  appellant,  we  are  of  the  opinion 
that  the  verdict  and  the  judgment  should  stand. 

We  have  already  indicated  that  there  was  sufficient  in  the  testi- 
mony to  warrant  a  verdict  for  the  plaintiff.  It  follows,  that  it  was 
correct  for  the  court  to  refuse  to  direct  a  verdict  for  the  defend- 
ant, and  to  decline  to  charge  the  requests  made  by  him  to  the  same 
import 

The  most  important  questions  to  be  given  to  the  jury  were,  what 
was  in  fact  the  warranty  made  by  the  defendant,  and  from  what 
facts  the  law  would  charge  a  warranty  upon  the  defendant 

The  court,  in  the  first  instance,  told  the  jury  that  the  question, 
of  what  was  in  fact  the  warranty,  involved  the  inquii7  whether  it 
was  asserted  by  the  defendant  that  the  seed  was  raised  by  Van 
Wycklin  on  Long  Island.  But  further  on  in  the  charge,  after 
noticing  certain  positions  taken  by  counsel,  the  court  said  to  the 
jury  that  it  did  not  regard  the  question  one  of  any  great  import- 
ance whether  this  seed  was  raised  on  Long  Island  or  not,  and  that 
they  must  find  the  warranty  made  to  have  been  that  it  was  of  the 
Van  Wycklin  variety,  and  early  flat  Dutch  cabbage  seed  ;  that  th% 
Vol.  XX  v.— 18 
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material  qaestion  was  whether  the  seed  supplied  agreed  with  the 
demand  which  was  made  ;  and  farther,  if  it  was  actually  good  seed 
which  had  been  raised  by  him  on  Long  Island,  or  had  been  the 
product  of  his  crop  raised  elsewhere^  and  turned  out  to  have  been 
such  seedy  the  plaintiff  had  no  cause  of  complaint ;  that  the  chief 
consideration  was^  was  it  the  kind  of  cabbage  seed  that  was  sold  to 
him,  or  represented  to  have  been  sold  to  him? 

It  is  manifest  that  the  question  on  this  branch  of  the  case, 
finally  and  fully  left  to  the  jury,  was  :  Did  the  defendant,  in  fact, 
warrant  to  the  plaintiff  that  the  seed  sold  and  delivered  to  him  was 
seed  of  the  Van'Wycklin  variety,  and  of  early  flat  Dutch  cabbage? 

In  instructing  the  jury  what  facts  they  need  to  find  before  they 
would  be  authorized,  by  the  law,  to  find  that  the  defendant  made 
the  warranty,  they  were  told  that,  if  this  was  sold  as  a  particular 
article,  known  in  the  market  by  a  particular  name,  the  law  implies 
that  in  such  case  the  article  is  of  that  kind,  chai'acter  and  descrip- 
tion ;  and  so,  too,  if  one  goes  to  another  and  says  to  him,  that  he 
desires  an  article  for  a  certain  purpose,  and,  that  other,  knowing 
that  the  first  one  relies  upon  his  complying  with  his  desire,  fur- 
nishes an  article,  the  law  implies  that  that  article  is  delivered  with 
a  warranty  that  it  accords  with  the  desire.  When  the  court  in  the 
first  part  of  this  instruction  said,  ^'  If  this  was  sold  as  a  particular 
article,  etc.,  etc.,"  it  meant,  and  it  was  understood  by  the  jury  to 
mean,  **  If  this  seed  was,  on  this  occasion,  sold  as  a  particular  arti- 
cle, etc.,  etc."  The  jury  had,  as  facts,  to  which  to  apply  this  rule, 
the  3onver8ation  of  the  plaintiff  with  Gleason,  the  letters  of  theplain- 
tiff  to  the  defendant  with  the  specific  designation  of  the  seed  which 
he  wanted,  and  the  bags  from  the  defendant  to  the  plaintiff,  with 
the  specific  label  upon  them.  Such  facts  were  enough  to  bring 
into  play  the  rule  stated  by  the  court.  Without  other  cita- 
tions, it  is  enough  to  name  WJdtney  v.  Sutton^  10  Wend.  412,  and 
Hawkins  v.  Pemberton,  51  N.  Y.  198,  where  many  cases  are  synop- 
sized  by  Earl,  G.  The  second  part  of  this  instruction  is  sustained 
by  the  decision  in  Jones  v.  Bright,  5  Bing.  533.  It  is  to  be  borne 
in  mind  that  neither  did  the  plaintiff  have  opportunity  for  inspec- 
tion, nor  would  inspection  have  disclosed  any  thing  to  him. 

The  plaintiff  made  some  requests  to  charge  which  were  disposed 
of  by  the  court,  and  to  which  the  defendant  took  exception.  If 
they  be  taken  entirely  isolated  from  the  case,  as  abstract  proposi- 
tions, we  would  not  accede  to  them.     Thus  it  would  not  be  correct 
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to  tell  a  jury  to  base  a  verdict  upon  the  sole  fact  that  the  cabbage 
seeds  were  not  in  good  condition,  and  reasonably  suited  for  the 
planting  and  growth  of  cabbage.  But  it  is  idle  to  assume  that  a 
jury  would  understand  that  all  that  had  passed  before  them  in  the 
trial,  and  the  charge  from  tlie  court,  were  to  go  as  naught,  and, 
that  upon  that  fact  alone,  if  found,  whether  there  were  warranty 
or  not,  the  plaintiff  must  recoTer.  The  jury  must  have  under- 
stood that  these  other  questions  as  to  warranty  and  the  like  being 
found  as  directed  by  the  court,  then,  if  this  other  fact  was  found, 
the  plaintiff  ought  to  recover. 

The  rule  of  damages  given  to  the  jury  was,  the  fair  value  of  the 
crop  that  could  have  been  raised  had  the  seed  been  as  asserted,  lim- 
ited by  certain  inquiries,  which,  however,  do  not  enter  into  the 
defendant's  exceptions.  Wo  do  not  understand  from  the  excep- 
tions taken  by  the  defendant,  nor  from  the  points  presented  by  him 
in  this  court,  that  the  rule  of  damages  laid  down  in  Fassinger  v. 
Iliarbum,  34  N.  Y.  C34,  is  questioned  by  him;  so  that  we  are  not 
called  upon  to  consider  that  case,  and  to  express  either  concurrence 
with  it  or  dissent  from  it  It  seems  to  have  been  taken  at  the  trial 
by  the  defendant  as  the  law  of  the  case,  and  is  so  cited  here.  The 
trial  court  was  not  asked,  to  depart  from  it.  And  it  is  urged  here 
as  error  that  the  trial  court  departed  from  the  rule  in  that  case 
laid  down,  in  not  directing  a  deduction  from  the  value  of  the  crop, 
of  the  cost  of  producing  it;  so  that  we  are  to  assume  for  the  pur- 
poses of  this  case  that  the  decision  in  Fassinger  v.  Tlwrburn  is  not 
erroneous.  But  it  is  to  be  observed  of  that  case  that  it  did  not 
undertake  to  fix  the  limits  of  the  rule  on  all  sides.  There  came 
to  this  court  therein,  for  review,  a  rule  of  damages  laid  down  at 
circuit,  to  wit:  that  the  plaintiff  was  entitled  to  recover  the  value 
of  a  crop  which  could  have  been  raised  from  good  seed,  less  the 
cost  of  producing  the  crop,  and  the  value  of  what  was  in  faet 
raised.  To  this  holding  at  circuit  the  defendant  excepted,  but  the 
plaintiff  did  not;  so  that  there  was  raised  in  this  court  only  the 
question  whether  the  rule  was  unjust  to  the  defendant;  not  any 
question  whether  the  plaintiff  could  have  found  fault  with  its  lim- 
its. The  appellate  court  could  not  review  it,  save  to  say  that  it  was 
or  was  not  too  large.  Whether  it  might  not  have  been  larger  was 
not  before  the  court,  so  that  case  is  not  an  authority  against  the 
holding  now  before  us.  It  is  a  decision  which  we  may  not  in  this 
case  question,  that  where  seed  are  sold  as,  or  warranted  to  be. 
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those  of  a  certain  vegetable,  and  to  produce  that  vegetable,  then 
the  vendee,  the  warranty  failing,  may  recover  the  value  of  the  rea- 
sonably anticipated  crop,  less  the  cost  of  tillage,  and  the  value  of 
what  was  in  fact  raised.  But,  if  he  may  recover  the  value  of  the 
crop  which  should  be,  why,  when  naught  is  the  product,  should  the 
vendee  be  held  to  ci'edit  the  vendor  with  the  lost  labor  and  expenses  ? 
That  he  has  expended,  in  this  case,  and  should  be  remunerated,  if 
he  is  to  have  full  compensation.  He  would  have  been  repaid  it  out 
of  the  profits  of  the  crop,  had  a  crop  been  raised.  He  will  repay 
it  now  out  of  the  damages  which  stand  in  place  of  the  profits  of 
the  crop,  if  his  judgment  for  them  remains  unimpaired.  If  he, 
having  paid  it  out  in  futile  tillage,  is  not  to  have  recompense  for 
it,  he  has  lost  it  once.  And  if  now  he  is  to  deduct  it  from  the 
value  of  the  crop,  which  that  tillage  should  have  produced,  he  loses 
it  twice.  The  crop,  if  raised,  would  have  represented  to  him  all 
that  went  into  it  of  time,  labor,  money,  use  of  land  and  materials. 
The  avails  of  the  crop  would  have  gone  to  re-imburse  each  of  those 
He  gets,  in  his  damages,  what  the  avails  of  the  crop  would  have 
been,  and  those  damages  should  go  to  re-imburse  each  of  those* 
items.  But,  if  from  the  damages  he  deducts  them,  or  either  of 
them,  there  are  no  damages  to  re-imburse  them,  and  he  loses  them 
entii*ely.  If  there  had  been  any  part  of  a  crop  raised,  the  value  of 
that,  clearly,  should  have  been  deducted. 

Treating  Passinger  v.  T/iorbtirn,  supra,  as  the  law  of  this  case, 
as  far  as  it  goes,  we  are  brought  to  the  conclusion  that  there  was 
no  error  in  the  holding  of  the  trial  court  upon  the  question  of  the 
damages.  Milburn  v.  Bdloni,  39  N.  Y.  54,  does  not  conflict  with 
this  conclusion. 

We  have  examined  the  other  points  made  by  the  appellant,  but, 
without  speaking  of  them  in  detail,  it  suffices  to  say  that  none  of 
them  is  demonstrative  of  error  in  the  courts  below. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgmeni  affirmed* 
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GtoSMAK  Y.  ORUGBR. 

(09  N.  Y.87.) 

Married  wmum  -^Sureip. 

A  BMiried  wonuui  !■  not  liable  m  sufetj  upon  a  guudUa's  bond,  in  wbicb 
ibere  is  no  expression  of  intention  to  eharge  ber  sepnrmte  estate,  altbougb  it 
is  exeeated  in  oomplianoe  witb  an  order  of  court,  and  accompanied  hj  ber 
affldaTit  tbat  sbe  possessed  the  requisite  amount  of  estate.* 

ACTION  on  a  guardian's  bond  executed  by  defendants  as  sure- 
ties. The  complaint  alleged  that  the  defendant  Eliza  L.  C. 
Cruger  was  a  married  woman.  Judgment  dismissing  the  com- 
plaint as  to  her  affirmed  by  the  (General  Term  of  the  Supreme 
Courts  and  plaintiffs  appeal. 

Slihu  Rooif  for  plaintiffs. 

C.  Fra»t,  for  defendant. 

FoLOVB,  J.  A  married  woman  is  bound  by  her  oontraets  made 
in  her  separate  buriness,  or  relating  to  her  separate  estate,  as  pro- 
Tided  in  the  married  woman's  acts  of  1848, 1849, 1860  and  1862; 
and  they  may  be  enforced  against  her  at  law  or  in  equity. 

If  her  contracts  are  not  thus  made,  or  do  not  thus  relate,  they 
are  void  at  law,  and  may  not  be  enforced  in  equity  against  her  sep- 
arate estate,  unless  the  intention  of  charging  that  estate  is  expressed 
in  the  contract  or  implied  from  its  terms.  Vak  v.  Dederer,  22  N. 
Y.450. 

The  bond  sued  upon  in  this  action  is  not  a  contract  made  by 
Mrs.  Omger  in  her  separate  business,  nor  does  it  relate  to  her  sep- 
arate estate*  nor  is  there  expressed  in  it  an  intention  of  charging 
that  estate.  It  seems,  therefore,  that  the  plaintiffs  cannot  recover 
against  her. 

The  appellants  seek  to  go  outside  the  bond,  and  to  find  the 
requisite  expression  of  intention  in  the  other  circumstances,  acts 

*  A  married  woman  is  not  bound  as  surety  on  a  sberilTs  official  bond.  KeltQ 
T.  Tabor,  62  Barb.  12S. 
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and  papers  in  the  proceeding.  Authorities  are  cited  to  the  effect 
that  a  bond  given  in  pursuance  of  a  decree  is  to  bo  construed  with 
the  decree,  and  that  the  terms  of  the  latter  enter  into  and  form  a 
part  of  the  contract.  But  there  is  nothing  to  be  found  in  the  pro- 
ceedings which  led  to  the  execution  of  this  bond  which  shows  a 
pnri)ose  on  the  part  of  the  court  to  compel  Mrs.  Crnger  to  bind 
her  separate  estate,  even  if  there  was  the  power  to  compel  a  mar- 
ried woman  so  to  execute  a  bond.  It  does  not  appear,  indeed,  that 
it  was  known  that  she  was  a  married  woman.  The  reference  made 
to  the  rules  of  the  Supreme  Court  (rule  65),  of  chancery  (rule  148), 
and  to  the  statute  which  authorized  those  rules  (2  R.  S.  175,  §  46), 
is  no  more  than  to  say  that  the  law  required  two  suflScient  sureties* 
If  one  of  the  sureties  had  been  an  infant,  be  would  not,  because  of 
the  rules  and  the  statute,  have  been  held  to  have  made  a  valid  con- 
tract And  though  Mrs.  Crnger  might  have  made  a  valid  contract 
had  she  put  it  in  the  requisite  form,  she  is  not  to  be  held  to  have 
done  so  merely  for  the  reason  that  the  law  was  not  complied  with 
when  she  did  otherwise.  Nor  does  the  fact  that  she  made  an  affi- 
davit that  she  possessed  enough  estate  to  make  her  a  sufficient 
surety  incorporate  into  the  contract  of  suretyship  the  expression  of 
an  intention  to  bind  that  estate  if  it  was  separate.  Th^t  it  was  a 
statement  in  writing  makes  it  no  more  efficient  than  if  by  parol 
{MoTDon  V.  Sooiiy  55  N.  Y.  247),  so  far  as  the  expression  of  an  inten- 
tion is  conoemed.  It  might  be  demanded  in  writing  to  meet  the 
statute  of  frauds.  But  it  was,  though  in  writing,  ontside  of  the 
written  contract,  as  much  as  such  a  statement  in  parol  aliunde 
would  be  outside  of  a  contract  valid  by  paroL  Parties  may  strug- 
gle  against  the  rule,  but  it  is  the  rule  that  the  intention  to  charge 
the  separate  estate  mast  be  expressed  in  tiie  contract,  or  implied  in 
the  terms  of  it  The  affidavit  is  no  part  of  the  contiBctor  of  its 
terms.  It  is  but  a  statement  in  legal  form  that  the  person  named 
in  the  contract  is  of  sufficient  estate  to  be  a  proper  party  to  it 

It  is  claimed  that  the  reason  of  the  rule  declared  in  Tale  v.  Ded- 
erer  does  not  apply  to  this  case,  and  that,  therefore,  the  rule 
ceases.  That  reason  is  said  to  be  thist  That  a  contract  made  by  a 
married  woman  is  void  at  law;  that  it  may  be  enforced  in  equity 
under  some  circumstances,  but  not  when  it  is  a  contract  of  surety- 
ship, for  there  is  no  equity  springing  out  of  the  consideration.  It 
IS  then  claimed  that  suretyship  for  a  guardian  is  an  exception  to 
this  rule,  as  equity  will  enforce  against  persons,  sui  juris,  who 
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become  snreties,  their  obligations,  the  same  as  if  they  made  them 
as  principals.  The  authorities  in  this  State  cited  by  the  appellanta 
do  not  sustain  the  proposition.  What  was  substantially  held  in 
Wuier  y.  BlacJily,  1  Johns.  Gh.  607,  was  that  one  signing  a  bond 
as  surety  was,  as  well  as  one  signing  as  principal,  liable  to  a  suit 
to  reform  the  contract  so  as  to  conform  it  to  the  intention  of  the 
parties,  and  as  the  defendant's  answer  admitted  that  the  surety 
intended  to  bind  himself  for  the  guardian,  a  mistake  in  the  form 
of  the  bond  was  corrected  or  treated  as  so.  So  it  was  in  Prior  y* 
Williams,  2  Keyes,  530,  which  was  not  the  case  of  guardianship. 

The  case  from  Jones'  Reports  {Sikes  y.  Truitt,  4  Jones'  Eq.  [N. 
C]  360)  18  professedly  based  on  that  from  Iredell,  and  with  some 
distrust  of  the  correctness  of  the  precedent  That  from  Iredell 
(Armittead  y.  Boanan,  1  Ired.  Eq.  117)  is  to  the  same  effect  as 
Wi^er  y.  Blachly,  supra  ;  that  the  instrument  may  be  corrected  in 
form  to  agree  with  the  intention  of  the  surety  as  admitted  or 
proyen. 

It  is  then  claimed  that  Mrs.  Omger,  by  not  making  known  to 
the  oourt  that  she  was  a  married  woman,  was  guilty  of  a  fraud  on 
it  It  is  claimed  that»  either  as  a  mistake  or  as  a  fraud,  the  court 
will  take  hold  of  it,  and  enforce  the  bond  against  her.  It  need 
only  be  said,  as  to  this,  that  the  intention  to  charge  the  separate 
estate  is  made  an  issue  by  the  pleadings  and  found  against  the 
plaintifb,  and  that  fraud  is  not  found  nor  alleged. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed^ 


FiLKiKS  v.  Peopul 

(«B  N.  7.  IQL) 

OrlmtiMi  oMavH—  **  Sharp,  dangerous  «0Mpoii^ — JMImml 

A  blow  with  the  handle  of  a  pitchfork,  used  like  a  elab,  Is  not  an  aiMult  with 
a  **  sharp,  dangerone  weapon,'*  within  the  statute  againot  SMMolts  with 
dangeroos  weapons. 

Eyldenoe  that  the  assaolt  waa  oonmiitted  in  defense  of  the  defendant's  prop- 
erty, or  that  of  otheis  intmsted  to  his  care,  againat  a  foidhle  treepaaser,  is 
competent  both'  on  the  question  of  the  lawful  degiee  of  force,  and  the 
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question  whether  the  assault  was  "  intended  to  do  bodilj  harm."  If  the 
intent  was  merely  to  defend  a  lawful  posseaaion,  the  oae  of  unjoatifiabl^ 
means  does  not  constitute  an  offense  within  the  statute. 

ERROR  to  the  General  Term  of  the  Superior  Court  of  Buffalo 
to  review  judgment  affirming  judgment  upon  a  yerdict  con- 
victing plaintiff  in  error  of  a  felonious  assault,  under  the  act 
chapter  74^  Laws  of  1854. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Albert  P,  Lanning,  for  plaintiff  in  error. 

Z>.  N.  Lochwoody  district  attorney,  for  defendants  in  error. 

Allen,  J.  The  plaintiff  in  error  was  convicted  in  the  Saperior 
Court,  of  the  city  of  Buffalo,  of  a  felonious  assault  upon  one 
Taylor  with  *'a  pitchfork,  a  sharp,  dangerous  weapon, ''  without 
justifiable  or  excusable  cause,  and  with  intent  to  do  bodily  harm 
to  said  Taylor.  The  offense  for  which  he  was  indicted  was  created 
by  chapter  74  of  the  Laws  of  1854,  and  a  conviction  can  only  be 
had  upon  proof  of  the  concurrence  of  the  several  facts  of  which 
the  crime  is  made  to  consist;  (1)  An  assault;  {%)  The  absence  of 
any  justifiable  or  excusable  cause  for  the  assault ;  (S)  That  the 
assault  was  with  a  *'  knife,  dirk,  dagger  or  other  sharp,  dangerous 
weapon  "  ;  and,  (4)  that  it  was  made  ^  with  intent  to  do  bodily 
harm."  Any  evidence  that  goes  to  disprove  any  one  of  the  facts 
which  enter  into  and  make  a  part  of  the  statutory  crimOy  is  compe- 
tent and  should  be  admitted.  Under  an  indictment  for  the  aggra- 
vated assault  and  battery,  which  is  made  a  felony  by  the  statute, 
the  party  indicted  may,  upon  proof  of  ^'  justifiable  or  ezoosable 
cause,"  be  acquitted  altogether,  or  if  a  legal  justification  for  the 
use  of  moderate  and  reasonable  force  is  shown,  but  excessive  violence 
has  been  done,  he  may  be  convicted  of  an  assault  and  battery  by 
reason  of  the  excessive  force;  or  if  the  assault  be  proved  and  there 
be  no  justification,  but  the  intent  to  do  bodily  harm  is  negatived, 
or  the  weapon  is  not  one  of  those  named  in  the  statute,  the  offense 
will  be  reduced  to  a  misdemeanor  —  a  simple  assault  and  battery. 
Any  evidence  legitimately  tending  to  justify  or  excuse  the  assault, 
or  to  show  that  it  was  not  made  with  the  particular  malicious 
intent  ciiarged,  was  competent,  as  the  question  of  fact  upon  either 
defense  would  have  been  for  the  jury. 


i^ 
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It  appeared  upon  the  trial  that  a  controversy  existed  between 
the  accused  and  one  Carpenter  in  respect  to  some  fifty  mules,  the 
latter  claiming  a  lien  upon  them  for  their  keeping,  and  the  former 
claiming  them  in  right  of,  and  as  the  agent  or  bailee  of  his  wife, 
the  general  owner. 

At  the  time  of  the  alleged  assault  they  were  in  a  bam  owned 
by  one  Rodgers,  and  in  that  half  of  it  which  there  was  eyidence 
to  prove  had  been  rented  by  Filkins,  and  although  Carpenter  tes- 
tified lliat  he  liad,  in  his  own  name,  rented  one-half  of  the  bam 
from  the  owner,  there  can  be  but  little  doubt  that  Filkins  was  the 
tenant  in  possession  of  the  premises,  and  thus  in  actual  possession 
of  the  mules. 

There  was  also  evidence  that  the  mules  had  been  kept  by  Carpen- 
ter, under  some  agreement  with  Filkins,  and  that  there  were  sev- 
eral hundred  dollars  due  and  in  arrears  for  their  keeping.  Upon 
the  occasion  of  the  affray,  during  which  the  alleged  assault  was 
made  upon  Taylor,  Carpenter  had,  in  the  absence  of  Filkins,  gone 
to  the  barn  with  a  number  of  men  and  boys,  including  Taylor, 
prepared  and  intending  to  take  possession  of  and  remove  the  mules 
by  force  and  with  a  strong  hand.  He  was  accompanied  by  several 
members  of  the  police  force  of  the  city  of  Buffalo,  in  and  out  of 
uniform,  who,  it  would  seem  from  their  actions,  were  present,  not 
as  conservators  of  the  peace,  but  in  the  interest  of  Carpenter,  and 
to  arrest  any  that  might  interfere  with  or  hinder  him  in  getting 
possession  of  the  mules. 

The  attempt  of  Carpenter^  and  those  aiding  and  assisting  him, 
tended  to  a  breach  of  the  peace,  and  led  naturally  and  directly 
to  the  affray  which  ensued,  and  in  which,  if  Filkins  had  the  legal 
right  to  the  possession  of  the  mules,  they  were  the  aggressors. 

On  the  coming  of  Filkins  upon  the  ground,  and  discovering 
what  was  being  done  by  a  multitude,  and  with  force,  he  opposed 
force  to  force  to  retain  the  property,  and  the  assault  upon  Taylor 
was  the  result 

He  (Filkins)  saw  that  several  of  the  mules  had  been  taken  out 
of  the  barn  and  were  being  led  away,  and  sought  to  prevent  the 
removal  of  the  residue,  but  with  the  aid  of  a  single  man,  and 
against  the  force  opposed  to  him,  was  unable  to  close  the  barn.  He 
found  Taylor  in  the  act  of  taking  one  of  the  mules  from  the  stall, 
and  with  a  pitchfork  which  he  had  in  his  hand  struck  him  twice 
on  or  oyer  the  head. 

YoL.  XXV.  — 19 
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The  assault  was  by  a  blow,  as  with  a  stick  or  club,  and  not  by 
pushing  or  thrusting  with  the  tines. 

As  used,  the  weapon  was  no  more  dangerous  than  it  would  have 
been  if  there  had  been  buttons  on  the  tines  to  prevent  their  punct- 
uring the  flesh,  or  than  would  have  been  a  knife  held  by  the  blade, 
the  holder  striking  with  the  handle. 

A  blow  thus  given  with  the  handle  of  a  knife  would  not  be  an 
assault  with  a  knife  or  sharp  instrument,  within  the  statute,  any 
more  than  would  an  attempt  to  discharge  a  loaded  gun,  the  touch* 
hole  of  which  was  plugged,  bo  an  offense  under  the  English  statute 
making  it  criminal  to  attempt  to  discharge  a  loaded  gun  at  another. 
Rex  v.  Harria^  5  C.  &  P.,  159;  1  Russ.  on  Cr.  979;  marg.  725. 

In  the  progress  of  the  trial  the  accused  proposed  to  prove  the 
ownership  and  possession  of  the  mules,  and  that  he  was  justified 
in  using  force  to  retain  them.  The  evidence  was  excluded,  the 
judge  ruUng  that  it  was  not  material  whether  the  accused  had 
possession  of  the  animals,  or  whether  reasonably  or  unreasonably, 
justifiably  or  unjustifiably.  Carpenter  obtained  possession  of  them. 
Again,  when  it  was  proposed  to  prove  that  Carpenter  and  his  men 
were  trespassing,  and  that  the  accused  was  only  endeavoring  to 
protect  his  property,  the  court  declined  to  go  into  the  question  of 
the  right  between  Carpenter  and  Filkins.  At  a  still  later  stage  of 
the  trial,  the  judge  was  asked  if  he  still  persisted  in  his  ruling  out 
evidence  of  the  ownership  of  the  property,  to  show  aright  to  resist, 
and  a  justification  in  the  use  of  force,  he  replied  that  he  did  persist 
in  so  ruling. 

To  each  of  these  rulings  and  decisions  there  was  a  distinct  and 
several  exception. 

In  the  exclusion  of  this  evidence  by  the  learned  court,  we  think 
there  was  manifest  error.  The  right  of  property  and  to  the  pos- 
session of  the  mules  was  at  the  foundation  of  a  justification  or  ex- 
cuse for  any  assault,  or  the  resort  to  any  violence  or  force  to 
pi-event  their  removal.  The  jury  might,  had  the  proof  been  ad- 
mitted, and  the  facts  oifered  to  be  proved  been  conclusively  estab- 
lished, have  convicted  the  prisoner  of  an  assault  and  battery  in  the 
u»e  of  excessive  force,  or  of  the  felonious  assault  charged  as  having 
been  made  with  the  specific  intent  to  do  bodily  harm,  but  the  weight 
and  cflfect  of  the  evidence  would  have  been  for  the  jury. 

The  evidence  having  been  excluded,  the  accused  wsvs  without  ex- 
cuse for  resistance,  and  the  jury  were  permitted  to  infer  such  intent 
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as  the  character  of  the  assault  without  proof  of  any  justifiable  or 
excusable  cause  authorized.  If  the  possession  of  the  mules  by 
Filkiiis  was  rightful,  either  as  owner  or  as  the  bailee  of  the  owner, 
and  Carpenter  was  not  entitled  to  the  possession  in  virtue  of  any 
lien,  then  Taylor  as  a  volunteer  in  aid  of  Carpenter,  and  others 
acting  with  him,  was  a  trespasser,  »nd  Filkins  could  have  justified 
an  assault  and  battery  in  defense  of  his  possession.  Carpenter  and 
his  abettors,  if  without  right  to  the  mules,  having  come  forcibly 
upon  tiie  premises  to  remove  the  goods  of  Filkins,  the  latter  could 
have  opposed  them  with  force  at  once  and  without  a  previous  re- 
quest to  desist  There  was  no  time  to  make  a  request.  Oreen  v. 
Goddirdy  2  Salk.,  641 ;  Tullay  v.  Reed,  1  C.  &  P.  6 ;  Weaver  v. 
Bush,  8  T.  R.  78. 

It  is  not  disputed  that  a  man  may  justify  an  assault  and  battery 
in  d(>fense  of  his  lands  or  goods,  or  the  goods  of  another  delivered 
to  him  to  be  kept,  and  whether  he  resist  with  greater. force  than  is 
necessary  or  than  is  proportioned  to  the  violence  of  the  trespasser, 
will  be  for  the  jury  under  proper  instructions  from  the  court. 
Hawk.  P.  &  C.  b,  1,  ch.  CO,  §  23 ;  1  Russ.  on  Cr.,  609  [«].  The 
assault  upon  Taylor  by  the  plaintiff  in  error  was  professedly  in  de- 
fense of  property  to  which  he  asserted  title,  and  the  affray  grew  out 
of  the  rival  claims  of  the  contestants,  and  the  proof  offered  was 
competent  to  enable  the  jury  to  determine  who  was  the  aggressor, 
and  whether,  to  the  extent  that  force  might  lawfully  be  used  in 
defense  of  one's  goods,  the  assault  was  justified. 

The  evidence  was  also  competent  upon  the  question  of  the  intent 
with  which  the  assault  was  made.  The  qii^  aniino  of  the  attack 
was  material  as  fixing  the  grade  of  the  offense.  To  convict  the 
accused  of  the  aggravated  offense  created  by  the  statutes  of  1854, 
the  act  must  have  been  committed  by  him  with  the  specific,  malic- 
ious intention,  which,  under  the  statute,  givos  character  to  the 
act  and  aggravates  the  assault.  The  intent  in  such  cases  is  a  ques- 
tion of  fact  for  the  jury,  and  the  malicious  intention  is  to  be  in- 
ferred from  the  situation  of  the  parties  ;  their  acts  and  declarations  ; 
the  nature  and  extent  of  the  violence  and  the  object  to  be  accom- 
plished. If  the  intention  was  merely  to  defend  the  possession  of 
the  goods,  and  there  was  no  malicious  intent,  although  unjustifiable 
means  may  have  been  resorted  to,  the  offense  was  not  within  the 
statute  of  1854.  Whenever  the  degree  of  the  offense  depends  upon 
the  particular  intent  with  which  an  act  is  done,  the  intent  to  be  in- 
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f erred  from  the  circumstances  is  for  the  jury,  and  every  fact  which 
will  throw  light  upon  that  question  may  be  given  in  evidence. 

It  is  only  a  presumption  that  a  party  intends  the  ordinary  and 
probable  consequences  of  his  act,  and  such  presumption  may  be 
rebutted  by  competent  evidence.  2  Stark.  Cr.  691  ;  Sinclair's  Case^ 
2  Lew.  49  ;  Oriffin  v.  ParsonSy  1  Russ.  on  Cr.  755  [gJ\ ;  Williams' 
Case,  1  Leach,  533  ;  1  East's  P.  C.  424.  With  full  proof  of  legal 
right  in  Filkins,  as  offered,  with  proof  also  offered  in  the  same  con- 
nection and  rejected,  that  the  accused  was  only  endeavoring  to  pro* 
tect'  his  property,  the  jury  might  have  negatived  the  felonious 
intent  charged,' or  either  acquitted  him  or  convicted  him  of  a 
simple  assault  and  battery,  finding  that,  although  bodily  harm 
might  have  resulted  from  the  assault,  it  was  not  made  with  that 
intent  or  to  accomplish  that  object,  but  with  the  lawful  intent 
merely  of  defending  his  property.  Direct  proof  of  the  actual  in- 
tent was  substantially  included  in  the  offer,  and  was  admissible. 
Kerraim.Y.  People,  60  K  Y.  221. 

The  judgment  must  be  reversed,  and  proceedings  remitted  for  a 

new  tnal  in  the  Superior  Court  of  Buffalo. 

All  concur* 

Jiidgm»fU  reversed. 


Blaufus  v.  People. 

(08  N.  Y.  107.) 
WUnMS  —  DisqualijuxUion  of  far  perjury. 

Under  the  statute  disqualifying  as  a  witness  any  person  who  "  shall,  npon  oon- 
viction,be  adjadged  guilty  of  perjurj/'  a  person  is  not  rendered  incompetent 
by  a  verdict  of  guilty  alone ;  sentence  must  have  been  pronounced. 

ERROR  to  the  General  Term  of  the  Superior  Court  of  Buffalo,  to 
review  judgment  affirming  judgment  upon  verdict  finding 
plaintiff  in  error  guilty  of  subornation  of  perjury.  The  facts  are 
stated  in  the  opinion 

Mr.  Kinney,  for  plaintiff  in  error. 

D.  i£.  Locktoood,  District  Attorney,  for  defendants  in  error* 
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FoLOEBy  J.  The  plaintiff  in  error  was  tried  at  a  criminal  term 
of  the  Superior  Court,  of  the  city  of  Buffalo,  for  a  violation  of  the 
statute  against  the  subornation  of  perjury.    2  R  8.  681,  §  3. 

The  people,  to  maintain  the  issue  on  their  behalf,  called  as  a  wit- 
ness one  Frederick  Vorst.  The  plaintiff  in  error  objected  to  any 
testimony  being  given  by  that  person,  on  the  ground  that  he  had 
been  tried  and  convicted  of  the  crime  of  perjury,  and  that  Avaa 
incompetent  by  statute.  The  statute  relied  upon  is  in  these  words: 
"  Every  person  who  shall  willfully  and  corruptly  swear,  testify  or 
affirm,  falsely  *  *  *  shall,  upon  conviction,  be  adjudged  guilty 
of  perjury,  and  shall  not  thereafter  be  received  as  a  witness,  to  be 
sworn  in  any  matter  or  cause  whatever,  until  the  judgment  against 
him  be  reversed."  2  E.  S.,  681,  §  1.  To  sustain  this  objection 
it  was  shown  by  record  evidence  that  Vorst  had  been  indicted  and 
put  on  trial  for  perjury;  that  a  jury  had  found  a  verdict  of  guilty 
against  him,  and  that  he  was  then  in  custody  awaiting  sentence 
upon  the  verdict  Vorst  was  however  permitted  by  the  court  to 
testify,  on  the  ground  that  the  rendition  of  a  verdict  of  guilty  by 
the  jury  did  not  bring  the  case  within  the  statute,  and  that  he  was 
not  incompetent  as  a  witness  until  the  judgment  of  the  court  had 
pronounced  sentence  upon  him. 

We  have  lately,  in  civil  cases,  been  called  upon  to  construe  stat- 
utes of  similar  import.  We  have  held  in  them  that  there  was  no 
conviction  merely  upon  the  finding  of  the  question  of  fact,  and 
that  there  must  also  be  a  judgment  of  the  court. 

These  cases  arose  under  the  acts  relating  to  dower,  and  the  for- 
feiture of  it  by  adultery.  1  R.  S.  741,  §  8 ;  2  id.  146,  §  38  ; 
Pitts  V.  Pitts,  52  N.  Y.  693  ;  Schiffer  v.  Pruden,  64  id.  47.  We 
do  not  think  that  it  is  different  under  the  criminal  statutes  involved 
in  this  case.  In  ordinary  phrase,  the  meaning  of  the  word  convic- 
iion  is,  the  finding  by  the  jury  of  a  verdict  that  the  accused  is 
guilty.  But  in  legal  parlance,  it  often  denotes  the  final  judgment 
of  the  court.  2Dwarris  on  Stats.  (2d  Lon.  ed.)  683  ;  Foster^s  Casey 
11  Rep.  107 ;  KeithUr  v.  State,  10  Sm.  &  M.  (18  Miss.)  192 ;  Reg. 
V.  Hicks,  1  Den.  Cr.  Cas,  84.  It  has  long  been  held,  though,  that 
whether  or  not  the  word  means  the-  finding  of  fact  by  verdict  or 
otherwise,  or  the  judgment  of  the  court,  that  to  shut  a  person  from 
the  witness-box,  by  reason  of  his  conviction  of  treason,  felony,  or 
crimen  falsi,  his  guilt  must  be  shown  by  a  judgment.  In  Lee  v. 
Oansei,  Cowp.  3,  Lord  Mansfield  lays  it  down  that  ^'a  con  vie- 
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tion  upon  a  charge  of  perjury  is  not  sufficient,  unless  followed  by  a 
judgment  I  know  of  no  Ciise,"  lie  says,  "  where  a  conviction  alone 
lias  been  an  objection,  because,  upon  motion  on  arrest  of  judgment, 
it  may  have  been,  or  may  be,  quashed."  And  before  that,  in  Fitz 
V.  Stnalbrook,  1  Keble,  131 ;  s.  c,  T.  Raymond,  32  ;  and  mb 
num.,  Wicks  v.  Smalbrooke,  Sidf,  51,  a  witness  was  proffered 
against  whom  a  jury  had  found  a  verdict  of  guilty  of  perjuiy, which 
by  the  death  of  Oliver,  the  protector,  was  kept  from  judgment.  It 
was  held,  that  ho  was  not  thereby  rendered  incompetent.  It  is  tu 
be  queried,  however,  whether  there  did  not  enter  into  this  decision 
somewhat  of  the  idea  that  the  trial  and  the  verdict  being  in  the 
timcof  Oliver,  all  things  judicial  done  then  were  coram  nonjudice; 
'^  discontinued  by  the  alteration  of  the  government,"  as  it  is  put  in 
Siderfin.  But  on  the  other  hand,  (he  case  from  Eeble  {supra)  is 
cited  as  authority,  in  Lofft's  edition  of  an  old  text-book  of  repute, 
Lord  Chancellor  Baron  Gilbert's  Law  of  Evidence,  vol.  l,p.  261. 
He  thus  states  the  rule  :  '^An  indictment  for  perjury,  and  verdict 
thereon,  and  no  judgment  entered,  cannot  Ije  admitted  to  weaken 
the  credit  of  any  witness ;  for  if  there  be  no  judgment  entered,  the 
iillegnta  must  be  supposed  defective,  and  a  man  cannot  be  intended 
to  make  competent  proof  upon  insufficient  allegala." 

A  kindred  rule  is,  that  a  plea  of  autrefois  convict  can  be  proven 
only  by  the  record  ;  and  the  indictment,  with  the  finding  of  the 
jury,  etc.,  indorsed  by  the  proper  officer,  is  not  sufficient,  ^though 
it  appear  that  no  record  has  been  made  up.  Bez  v.  Bowmarty  0  Car. 
ft  P.  99.  This  is  not  a  nisiprliis  decision,  but  has  the  authority  of 
the  Court  of  King's  Bench.  But  there  is  authority  of  a  later  date 
than  some  of  those  cited,  and  nearer  at  home.  In  Skinner  v.  Perot,  1 
Ashm.  57,  the  rule  is  recognized  that  a  conviction  without  an  at- 
tainder does  not  destroy  the  competency  of  a  witness.  See,  also, 
Cusliman  v.  Loker,  2  Mass.  108;  77ie  People  v.  Herricky  13  Johns. 
82,  is  rtlways  considered  an  authority  to  this  point.  The  People  v. 
Whipple,  9  Cowen,  707,  is  express;  so  is  Datoley  v.  The  State,  i 
Ind.  128. 

If  the  question  was  new  with  this  case,  we  should  not  have 
doubted  but  that  the  witness  was  competent.  The  statute,  above 
quoted,  itself  declares  the  disability  of  the  witness,  and  fixes  it  as 
a  consequence.  He  '*  shall  not  thereafter  be  received  as  a  witness," 
says  the  statute.  Thereafter  what?  After  that  he  shall  ''be 
adjudged  guilty  of  perjury ; "  and  he  shall  ''  be  adjudged  guilty 
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of  i)erjury,"  upon  conviction  of  willfully  and  corruptly  swearing 
falsely.  So  that  firsts  according  to  the  statute^  comes  the  convic- 
tion; whereupon  follows  the  judgment  of  sentence  upon  the  guilty, 
and  thereaiter  he  shall  not  be  received  as  a  witness. 

The  learned  counsel  for  the  plaintiff  in  error  contends  that  there 
is  no  difference  in  meaning  between  the  words  ** deemed**  and 
**  adjudgedy**  used  m  the  penal  enactments  of  the  Bevised  Statutes, 
and  urges  that  the  word  ''  adjudged,*^  in  the  section  under  consid- 
eration, should  be  read  as  if  written  '^deemed."  It  is,  perhaps, 
enough  to  say  that  it,  in  fact,  reads  ^'adjudged,"  and  that  what- 
ever difference  there  is  between  the  two  terms,  is  in  favor  of  our 
interpi'etation  of  the  statute.  Moreover,  the  phrase  'deemed,"  is 
not  in  its  meaning,  when  used  in  legislative  expression,  so  much 
more  favorable  to  the  plaintiff  in  error,  as  to  turn  us  from  our 
view  of  the  question.  To  "  damn  *'  or  "  condemn,"  is  ^*  to  deem, 
think  or  judge  any  one,  to  be  guilty,  to  be  criminal  —  to  give  jutlg- 
ment,  or  sentence,  or  doom  of  guilt ;  to  adjudge,  or  declare  the 
penalty  or  punishment "  (Rich.  Diet,  in  voce,  damn);  and  ** judge 
not,  that  ye  be  not  judged,^*  of  our  New  Testament,  is  "  Nyle  ye 
dcine,  that  ye  benot^fetw^d,*'  of  Wicliffe. 

There  is  another  peculiarity  of  the  statute  against  perjury  which 
requires  notice  and  strengthens  our  view  of  it.*  It,  unlike  many 
other  statutes  defining  crimes  and  fixing  the  punishment,  does  not 
lean  upon  still  another  statute  for  the  incompetency  to  testify  of 
those  who  are  adjudged  guilty  of  a  violation.  2  B.  S.  701, 
§  23.  It,  by  its  own  declaration,  fixes  it  that  any  one  '^  adjudged 
guilty  of  perjury,  ♦  *  shall  not  thereafter  be  received  as  a  wit- 
ness, to  be  sworn  in  any  matter  or  cause  whatever,  until  judgment 
against  him  be  reversed."  2  R.  S.  681,  §  1.  The  person  adjudged 
guilty  may  not  be  restored  to  competency  by  pardon,  as  inability  is 
not  a  consequence,  but  a  part  of  the  judgment  {Rex  v.  Crosby,  2 
Salk.  689;  Holdridge  v.  Oillespie,  2  Johns.  Gh.  30),  though  it  matters 
not  that  it  be  not  in  fact  made  a  formal  part  of  the  judgment 
1  Greenl.  Ev.,  §  378,  n.  1.  But  to  restore  to  competency,  the  judg- 
meHt  must  be  reversed,  not  the  conviction,  if  the  conviction  be  no 
more  than  the  verdict  If  the  plaintiff  in  error  be  correct,  there 
might  be  the  painful  position  of  a  verdict  of  guilty  (a  conviction, 
as  ho  would  claim,  which  would  render  incompetent  to  testify), 
and  no  judgment  entered,  to  reverse  which  writ  of  error  could  be 
brought  so  that  competency  could  be  restored.    We  are  aware  that 
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the  Bevised  Statutes  are  provident  for  the  accused  person,  that  the 
district  attorney  and  the  clerk  shall  make  up  a  record  of  judgment 
and  enter  the  same  upon  the  minutes.  2  B.  S.  738,  §§  4  ei  »eq. 
Yet  it  seems  that  that  which  is  to  be  reversed  to  restore  competency, 
is  that  which  unreversed  alone  creates  incompetency. 

Again,  when  the  statute  law  undertakes,  by  general  provision, 
to  affix  incompetency  to  testify  to  persons  guilty  of  certain  offenses, 
it  says:  '*  No  person  sentenced  upon  a  conviction  for  felony  shall 
be  competent  to  testify,  etc."  2  B.  S.  701,  §  23.  We  see  no 
reason  why  one  guilty  of  perjury  should  be  made  incapable  before 
sentence  rather  than  one  guilty  of  other  felony  ;  more  especially  as 
we  find  in  the  perjury  statute  the  phrase,  "  shall,  upon  conviction, 
be  adjudged  guilty  of  perjury,"  which  is  tantamount  to  the  other 
one  of  **  sentenced  upon  a  conviction  for  felony." 

We  are  brought  to  the  conclusion  that,  although  the  word  "  con- 
viction "  is  not  always  used  in  the  books  to  express  the  same  idea  or 
judicial  act,  yet  that  its  use  in  the  enactment  under  consideration 
is  not  enough  to  overcome  the  authorities  which  we  have  cited, 
and  that  the  considerations  urged  for  the  plaintiff  in  error  from 
other  acts  are  not  enough  to  convince  us  of  error  in  the  courts 
below. 

We  are  of  the  opinion  that  until  a  person,  found  guilty  of  perjury 
by  the  verdict  of  a  jury,  has  received  judgment  and  sentence  from 
the  court,  he  is  not  incompetent  to  speak  as  a  witness. 

The  judgment  must,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Netwton  v.  Porteb. 

(68  N.  Y.  138.) 

BMen  negotiable  eeewitiee — rigJU  of  owner  tofoUow  proeeede. 

The  owner  of  negotiable  securitieB,  stolen  and  sold  by  the  thief,  may  panne 
the  proceeds  of  the  sale,  in  the  hands  of  the  thief  or  his  assignee  with 
notice,  through  whatever  changes  the  proceeds  may  have  gone,  so  long  as 
the  proceeds  or  the  sabstitate  therefor  can  be  distingaished  or  identi8ed, 
and  may  have  the  same  sabjected,  by  a  ooart  of  equity,  to  a  lien  and  troat  la 
his  favor. 
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A  CTION  to  establish  the  plaintiff's  right  to  certain  securities,  the 
fx  proceeds  of  stolen  bonds,  and  to  compel  defendants  to  account 
therefor.  The  facts  are  in  the  opinion.  Judgment  of  special  term 
of  the  Supreme  Court  in  favor  of  plaintiff  was  affirmed  at  general 
term,  and  defendants  appealed. 

Jf.  Ooodrich,  for  defendants. 

M.  M.  Waters,  for  plaintiff. 

Andrews,  J.  This  is  an  equitable  action  brought  to  establish 
the  right  of  the  plaintiff  to  certain  securities,  the  proceeds  of  stolen 
bonds,  and  to  compel  the  defendants  to  account  therefor. 

In  March,  1869,  the  plaintiff  was  the  owner  of  $13,000  of  gov- 
ernment bonds,  and  of  a  railroad  bond  for  $1,000,  negotiable  by 
delivery,  which,  on  the  12th  of  March,  1869,  were  stolen  from  her, 
and  soon  afterward  $11,600  of  the  bonds  were  sold  by  the  thief 
and  his  confederates,  and  the  proceeds  divided  between  them.  Wil- 
liam Warner  loaned  a  part  of  his  share  in  separate  loans  and  took 
the  promissory  notes  of  the  borrower  therefor.  George  Warner 
invested  $2,000  of  his  share  in  the  purchase  of  a  bond  and  mort- 
gage, which  was  assigned  to  his  wife  Cordelia  without  consideration. 

In  January,  1870,  William  Warner,  George  Warner,  Cornelia 
Warner  and  one  Lusk  were  arrested  upon  the  charge  of  stealing  the 
bonds,  or  as  accessories  to  the  larceny,  and  were  severally  indicted 
in  the  county  of  Cortland.  The  Warners  employed  the  defendants, 
who  are  attorneys,  to  defend  them  in  the  criminal  proceedings,  and 
in  any  civil  suits  which  might  be  instituted  against  them  in  respect 
to  the  bonds,  and  to  secure  them  for  their  services  and  expenses, 
and  for  any  liabilities  they  might  incur  in  their  behalf,  William 
Warner  transferred  to  the  defendants  Miner  and  Warren  promissory 
notes  taken  on  loans  made  by  him  out  of  the  proceeds  of  the  stolen 
bonds,  amounting  to  $2,250  or  thereabouts,  and  Cordelia  Warner, 
for  the  same  purpose,  assigned  to  the  defendant  Porter  the  bond 
and  mortgage  above  mentioned. 

The  learned  judge  at  special  term  found  that  the  defendants 
had  notice  at  the  time  they  received  the  transfer  of  the  securities, 
that  tliey  were  the  avails  and  proceeds  of  the  stolen  bonds,  and 
directed  judgment  against  them  for  the  value  of  the  securities,  it 
appearing  on  the  trial  that  they  had  collected  or  disposed  of  them 
and  received  the  proceeds. 
Vol.  XXV.  —  20 
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The  doctrine  upon  which  the  judgment  in  this  case  proceeded, 
Tiz. :  that  the  owner  of  negotiable  securities  stolen  and  afterward 
sold  by  the  thief  may  pursue  the  proceeds  of  the  sale  in  the  hands 
of  the  felonious  taker  or  his  assignee  with  notice,  through  what- 
ever changes  the  proceeds  may  have  gone,  so  long  as  the  proceeds 
or  the  substitute  therefor  can  be  distinguished  and  identified,  and 
have  the  proceeds  or  the  property  in  which  they  were  invested  sub- 
jected, by  the  aid  of  a  court  of  equity,  to  a  lien  and  trust  in  his 
favor  for  the  purposes  of  recompense  and  restitution,  is  founded 
upon  the  plainest  principles  of  justice  and  morality,  and  is  consist- 
ent with  the  rule  in  analogous  cases  acted  upon  in  courts  of  luw 
and  equity.  It  is  a  general  principle  of  the  law  of  personal  prop- 
erty that  the  title  of  the  owner  cannot  be  divested  without  his  con- 
43ent  The  purchase  from  a  thief,  however  honest  and  bona  fide  the 
purchase  may  have  been,  cannot  hold  the  stolen  chattel  against  the 
true  proprietor,  but  the  latter  may  follow  and  reclaim  it  wherever 
or  in  whosoever  hands  it  may  be  found.  The  right  of  pursuit  and 
reclamation  only  ceases  when  its  identity  is  lost  and  further  pur- 
suit is  hoijeless;  but  the  law  still  protects  the  interest  of  the  true 
owner  by  giving  him  an  action  as  for  the  conversion  of  the  chattel 
jigainst^ny one  whohasinterferedwith  his  dominion  over  it,although 
such  interference  may  have  been  innocent  in  intention  and  under 
<a  claim  of  right,  and  in  reliance  upon  the  title  of  the  felonious 
taker.  The  extent  to  which  the  common  law  goes  to  protect  the 
title  of  the  true  owner  has  a  striking  illustration  in  those  cases  in 
which  it  is  held  that  where  a  willful  trespasser  converts  a  chattel 
into  a  different  species,  as  for  example,  timber  into  shingles,  wood 
into  coal,  or  corn  into  whisky,  the  product  in  its  improved  and 
-changed  condition  belongs  to  the  owner  of  the  original  material. 
SiUbury  y«  McCoon,  3  N.  Y.  380,  and  cases  cited.  The  rule  that 
A  thief  cannot  convey  a  good  title  to  stolen  property  has  an  excep- 
tion in  case  of  money  or  negotiable  securities  transferable  by  deliv- 
ery, which  have  been  put  into  circulation  and  have  come  to  the 
hands  of  bona  fide  holders.  The  right  of  the  owner  to  pursue  and 
reclaim  the  money  and  securities  there  ends,  and  the  holder  is  pro- 
tected in  his  title.  The  plaintiff  was  in  this  position.  The  bonds, 
with  the  exception  stated,  had,  as  the  evidence  tends  to  show,  been 
sold  to  bona  fide  purchasers,  and  she  was  precluded  from  following 
And  reclaiming  them. 

The  right  of  the  plaintiff  in  equity  to  haye  the  notes  and  mort- 
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^age  while  they  remained  in  the  possession  of  the  felons,  or  of  their 
assignees  with  notice,  subjected  to  u  lien  and  trust  in  her  favor, 
and  to  compel  their  transfer  to  her  as  the  equitable  owner,  does 
not,  we  think,  admit  of  serious  doubt  The  plaintiff,  by  the  sale 
of  the  bonds  to  bona  fide  purchasei's,  lost  her  title  to  the  securi- 
ties. She  could  not  further  follow  them.  She  could  maintain  an 
action  as  for  a  conyersion  of  the  property  against  the  felons.  But 
this  remedy  in  this  case  would  be  fruitless,  as  they  are  wholly  insolv- 
ent Unless  she  can  elect  to  regard  the  securities  in  which  the 
bonds  were  invested  as  a  substitute,  pro  tanto,  for  the  bonds,  she 
has  no  effectual  remedy.  The  thieves  certainly  have  no  claim  to 
the  securities  in  which  the  proceeds  of  the  bonds  were  invested  as 
against  the  plaintiff.  They,  without  her  consent,  have  disposed  of 
her  property,  and  put  it  beyond  her  reach.  If  the  avails  remained 
in  their  hands,  in  money,  the  direct  proceeds  of  the  sale,  can  it  be 
^doubted  that  she  could  reach  it  ?  It  is  not  necessary  to  decide 
that,  in  the  case  supposed,  she  would  have  the  legal  title  to  the 
money,  but  if  that  question  was  involved  in  the  case  I  should  have 
great  hesitation  in  denying  the  proposition.  That  she  could  assert 
an  equitable  claim  to  the  money,  I  have«no  doubt  And  this  equit- 
able right  to  follow  the  proceeds  would  continue  and  attach  to  any 
securities  or  property  in  which  the  proceeds  were  invested,  so  long 
as  they  could  be  traced  and  identified,  and  the  rights  of  bona  fide 
purchasers  had  not  intervened. 

In  Taylor  v.  Plumer,  3  M.  &  Sel.  562,  an  agent,  intrusted  with 
a  draft  for  money  to  buy  exchequer  bills  for  his  principal,  received 
the  money  and  misapplied  it  by  purchasing  American  stocks  and 
bullion,  intending  to  abscond  and  go  to  America,  and  absconded, 
but  was  arrested  before  he  quitted  England,  and  surrendered  the 
securities  and  bullion  to  his  principal,  who  sold  them  and  received 
the  proceeds.  It  was  held  that  the  principal  was  entitled  to  with- 
hold the  proceeds  from  the  assignee  in  bankruptcy  of  the  agent, 
who  became  bankrupt  on  the  day  he  received  and  misapplied  the 
money.  Lord  Ellenborough,  in  pronouncing  the  opinion  in  that 
aaae,  said  :  **  It  makes  no  difference,  in  reason  or  law,  into  what 
other  form  different  from  the  original  the  change  may  have  been 
made,  whether  it  be  into  that  of  promissory  notes  for  the  security 
of  money  produced  on  the  sale  of  the  goods  of  the  principal,  as  in 
Scott  V.  Surmatiy  Willes,  400,  or  into  other  merchandise,  as  in 
Whitecomb  v.  Jacob,  1  Salk.  160,  for  the  product,  or  substitute  for  the 
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original  thing,  still  follows  the  nature  of  the  thing  itself,  so  long 
as  it  can  bo  ascertained  to  be  such,  and  the  right  only  ceases  when 
the  means  of  ascertainment  fail." 

If,  in  the  case  now  under  consideration,  the  plaintiff  had  in- 
trusted the  Warners  with  the  possession  of  the  bonds,  and  they 
had  sold  them  in  violation  of  their  duty,  for  the  purpose  of  embez- 
zling the  proceeds,  and  invested  them  in  the  notes  and  mortgage 
in  question,  the  plaintiff  could,  within  the  authority  of  Taylor  v. 
Plnnier,  have  claimed  them  while  in  their  hands,  or  in  the  hands 
of  their  assignees  with  notice,  and  would  be  adjudged  to  have  the 
legal  title. 

In  courts  of  equity  the  doctrine  is  well  settled  and  is  unifonnly 
applied  that  when  a  person,  standing  in  a  fiduciary  relation,  mis- 
applies or  converts  a  trust  fund  into  another  species  of  property, 
the  beneficiary  will  be  entitled  to  the  property  thus  acquired.  The 
jurisdiction  exercised  for  the  protection  of  a  party  defrauded  by 
the  misappropriation  of  property,  in  violation  of  a  duty,  owing  by 
the  party  making  the  misappropriation,  is  exceedingly  broad  and 
comprehensive.  The  doctrine  is  illustrated  and  applied  most  fre- 
quently in  cases  of  trusts,  where  trust-moneys  have  been,  by  the 
fraud  or  violation  of  duty  of  the  trustee,  diverted  from  the  pur- 
poses of  the  trust  and  converted  into  other  property.  In  such 
case  a  court  of  equity  will  follow  the  trust  fund  into  the  property 
into  which  it  has  been  converted,  and  appropriate  it  for  the  indem- 
nity of  the  beneficiary.  It  is  immaterial  in  what  way  the  change 
has  been  made,  whether  money  has  been  laid  out  in  land,  or  land 
has  been  turned  into  money,  or  how  the  legal  title  to  the  converted 
property  may  be  placed.  Equity  only  stops  the  pursuit  when  the 
means  of  ascertainment  fail,  or  the  rights  of  bona  fide  purchasers 
for  value,  without  notice  of  the  trust,  have  intervened.  The  relief 
will  be  moulded  and  adapted  to  the  circumstances  of  the  case,  so 
as  to  protect  the  interests  and  rights  of  the  true  owner.  Lane  v. 
Dighton,  Ambler,  409  ;  Mamell  v.  Manaell,  2  P.  Wms.  679  ;  Lench 
V.  Lench,  10  Ves.  511  ;  Lewis  v.  Madocks,  17  Ves.  66  ;  Perry  on 
Trusts,  §  839  ;  Story's  Eq.,  §  1258. 

It  is  insisted  by  the  counsel  for  the  defendants  that  the  doctrine 
which  subjects  property  acquired  by  the  fraudulent  misuse  of  trust 
moneys  by  a  trustee  to  the  influence  of  the  trust,  and  converts  it 
into  trust  property  and  the  wrong-doer  into  a  trustee  at  the  elec- 
tion of  the  beneficiary,  has  no  application  to  a  case  wliere  money 
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or  property  acquired  by  felony  has  been  converted  into  other  prop- 
erty. There  is,  it  is  said,  in  such  cases,  no  trust  relation  between 
the  owner  of  the  stolen  property  and  the  thief,  and  the  law  will 
not  imply  one  for  the  purpose  of  subjecting  the  avails  of  the  stolen 
property  to  the  claim  of  the  owner.  It  would  seem  to  be  an  anom- 
aly in  the  law,  if  the  owner  who  has  been  deprived  of  his  prop- 
erty by  a  larceny  should  be  less  favorably  situated  in  a  court  of 
equity,  in  respect  to  his  remedy  to  recover  it,  or  the  property  into 
which  it  had  been  converted,  than  one  who,  by  an  abuse  of  trust, 
has  been  injured  by  the  wrongful  act  of  a  trustee  to  whom  the  pos- 
session of  trust  property  has  been  confided.  The  law  in  such  a 
case  will  raise  a  trust  in  invilum  out  of  the  transaction,  for  the 
very  purpose  of  subjecting  the  substituted  property  to  the  pur- 
poses of  indemnity  and  recompense.  "  One  of  the  most  common 
cases,"  remarks  Judge  Stoby,  "  in  which  a  court  of  equity  acts 
upon  the  ground  of  implied  trusts  in  invituiUy  is  when  a  party 
receives  money  which  he  cannot  conscientiously  withhold  from 
another  party."  Story's  Eq.  Jur.,  §  1255.  And  ho  states  it  to  bo 
a  general  principle  that  *'  whenever  the  property  of  a  party  has 
been  wrongfully  misapplied,  or  a  trust  fund  has  been  wrongfully 
converted  into  another  species  of  property,  if  its  identity  can  be 
traced,  it  will  be  held  in  its  new  form  liable  to  the  rights  of  the 
original  owner,  or  the  cesUd  que  trtisi.^^  §  1258.  See,  also.  Hill 
on  Trustees,  p.  222. 

We  are  of  opinion  that  the  absence  of  the  conventional  relation 
of  trustee  and  cestui  que  trust  between  the  plaintiff  and  the  War- 
ners, is  no  obstacle  to  giving  the  plaintiff  the  benefit  of  the  notes 
and  mortgage,  or  the  proceeds  in  part  of  the  stolen  bonds.  See 
Bank  of  America  v.  Pollock^  4  Ed.  Oh.  215. 

It  is,  however,  strenuously  insisted  that  the  defendants  had  no 
notice  when  they  received  the  securities  that  they  were  the  avails 
or  proceeds  of  the  bonds.  That  if  they  had  notice  they  would 
stand  in  the  position  of  their  assignors,  and  that  the  property  in 
their  hands  would  be  affected  by  the  same  equities  as  if  no  transfer 
had  been  made,  is  not  denied.  Murray  y>  BalloUylJohns,  Oh.  566; 
Hill  on  Trustees,  259.  The  learned  judge,  at  Special  Term,  found, 
as  has  been  stated,  that  the  defendants  had  notice  of  the  larceny 
of  the  bonds,  and  the  use  made  of  the  money  arising  from  their 
sale,  at  the  time  they  received  the  notes  and  mortgage.  The  duty 
of  this  court,  upon  the  question  of  notice,  is  limited  to  the  exami* 
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nation  of  the  case,  witli  a  view  of  ascertaining  whether  there  was 
evidence  to  support  the  finding  of  fact  If  sach  evidence  exists^ 
the  finding  of  the  trial  jndgo  is  conclasive. 

We  have  examined,  with  mnch  care,  the  volnminons  record 
before  us,  and  are  of  opinion  that  the  finding  is  sustained  by  the 
evidence.  The  testimony  was  conflicting.  The  circamstances 
nndcr  which  the  defendants  took  the  transfer  of  the  securities 
were  certainly  nnusaal,  and  the  facts  then  known  by  the  defend- 
ants were  calculated  to  create  a  strong  presumption  that  the  notes 
and  mortgage  came  from  investments  of  the  stolen  property.  It 
was  for  the  trial  court  to  weigh  the  testimony,  and,  in  the  light  of 
all  the  facts  developed  on  the  trial,  to  determine  the  question  of 
notice.  It  would  be  a  useless  labor  to  collate  the  testimony  on 
this  subject,  and  we  content  ourselves  with  stating  our  conclusion, 
that  the  finding  was  warranted  by  the  evidence.  (Bemarks  on  a 
question  of  practice  are  here  omitted.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


DURANT  V.  AbENDEOTH. 
(eo  X.  Y.  148.) 

LimiUed  partMrahip  —  Pay}nent  of  eapiioL 

Under  the  Btatute  for  the  formation  of  Hmlted  partnerships,  which  K^x.i/b^ 
the  capital  of  the  special  partner  to  be  paid  in  actual  cash  on  the  foriLiation, 
and  provides  that  if  there  is  any  false  statement  in  the  certificate  f^nd  affi. 
davits  of  formation,  the  special  partner  shall  be  liable  as  a  general  \  Artner» 
a  partnership  was  formed,  by  a  certificate  and  affidavits  dated  a  id  filed 
December  23,  1870,  to  commence  January  1, 1871 ;  the  affidavits  xnd  cer. 
tificate  stated  that  the  special  partner's  capital  had  been  actual  ./and  ia 
good  faith  paid  in  cash  ;  in  fact,  the  special  partner  gave  hid  checks  for  the 
amount,  dated  December  8t,  1870,  which  were  paid  January  2,  1^71.  Held, 
that  the  statements  were  false  within  the  meaning  of  the  statute,  and  the 
special  partner  was  liable  as  a  general  partner  for  the  debts  v«f  the  firm. 
{See  note,  p.  161.) 

ACTION  against  three  defendants,  as  alleged  partner «,  on  two 
promissory  notes.  The  defendant  Abendroth  alone  iefended, 
claiming  that  he  was  liable  only  as  a  special  partnei  under  the 
statute  of  limited  partnerships. 
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The  certificate  for  the  formation  of  a  limited  partnership  waa 
filed  in  the  county  clerk's  ofiice  on  the  23d  day  of  December,  1870, 
and  dated  that  day,  and  signed  and  acknowledged  by  all  the 
defendants.  It  stated  that  the  partnership  was  to  commence  on 
the  1st  day  of  January,  1871,  and  that  the  special  partner,  Aben- 
drotli,  *'  has  contributed  the  sum  of  ten  thousand  dollars  in  cash, 
as  the  capital  to  be  used  in  said  business."  An  affidavit  wa» 
annexed,  sworn  to  by  the  two  general  partners,  stating  that  the- 
sum  specified  in  the  certificate,  as  contributed  by  the  special  part- 
ner, had  been  actually  and  in  good  faith  paid  in  cash.  Abendroth 
testified  that  the  papers  were  signed  on  the  23d  of  December,  1870^ 
and  that  ho  on  that  day  gave  his  check  for  the  $10,000,  dated 
December  31,  1870,  which  was  paid  on  presentation,  January  2, 
1871.  The  court  directed  a  verdict  for  plaintiff,  subject  to  tho 
opinion  of  the  General  Term,  which  gave  judgment  for  the  plain- 
tiff, and  the  defendant  Abendroth  appealed. 

Satnuel  Hand,  for  defendant. 

Carlisle  Norwood,  Jr.,  for  plaintiff. 

Rapallo,  J.  (Omitting  a  portion  pertaining  to  a  matter  of 
practice.)  The  main  questions  in  the  case  are  whether  the  state- 
ment in  the  certificate  of  the  formation  of  the  limited  partnership 
of  Griffith  and  Wundram,  dated  and  filed  on  the  23d  of  December, 
1870,  that  William  P.  Abendroth,  the  special  partner,  had  con- 
tributed the  sum  of  ten  thousand  dollars  in  cash  as  the  capital  to 
be  used  in  the  business  of  the  firm,  was  true,  and  whether  the  affi- 
davit of  the  general  partners,  sworn  to  on  the  same  day,  that  the 
sum  specified  in  said  certificate  to  have  been  contributed  by  the 
special  partner  as  the  capital  stock  of  said  firm,  had  been  actually 
and  in  good  faith  paid  in  cash,  is  borne  out  by  the  facts  proved  on 
the  trial.  A  negative  answer  to  either  of  these  questions  neces- 
sarily leads  to  an  affirmance  of  the  judgment.     1  B.  S.  763,  §  8. 

The  certificate  and  affidavit  speak  as  of  the  day  of  their  date. 
They  are  not  promissory,  but  state  what  had  then  been  done.  Un- 
less, therefore,  the  capital  had  on  that  day  been  actually  paid  in 
cash,  the  statements  cannot  be  said  to  be  true.  Neither  the  honest 
intention  of  the  parties  that  it  should  be  paid  at  or  before  the  time 
appointed  for  the  commencement  of  the  partnership,  nor  their 
good  faith,  manifested  by  the  actual  payment  in  cash  at  that  time^ 
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can  remedy  the  defect,  if  the  payment  had  not  been  actually  made 
in  cash  when  the  certificate  and  affidavit  were  made  and  filed.  The 
statute  peremptorily  requires  an  affidavit  that  the  capital  has  been 
actually  paid  in  cash,  and- withholds  its  protection  from  the  special 
partner  if  the  affidavit  be  not  true,  llie  object  of  this  provision 
is  to  secure  certainty,  and  to  prevent  equivocal  transactions  in  the 
formation  of  these  partnerships.  Nothing  but  cash  satisfies  its 
requirement.  No  engagement  or  security,  however  good,  can  be 
substituted  even  temporarily,  and  the  affidavit  of  the  actual  pay- 
ment must  be  filed  with  the  certificate.  However  honest  the  in- 
tentions of  the  parties  may  be,  if  this  affidavit  is  not  absolutely 
true,  the  consequences  prescribed  by  the  statute  must  follow,  and 
they  cannot  be  averted  by  a  subsequent  payment,  nor  by  the  con- 
sideration that  no  injury  resulted  to  any  creditor  from  the  affidavit 
not  being  true  when  made. 

The  payment  in  this  case  was  made  by  a  check  of  the  special 
partner,  dated,  and  therefore  payable,  on  the  31st  of  December, 
1870.  This  clearly  was  not  cash  on  the  23d,  when  it  was  delivered 
to  the  general  partners  and  the  affidavit  was  made.  It  was  a  mere 
obligation  or  order  payable  in  future.  It  was  in  fact  paid  on  pre- 
sentation on  the  2d  of  January,  1871.  This  shows  that  the  parties 
intended  no  fraud,  and  the  reason  for  resorting  to  this  form  of 
proceeding  is  explained  by  the  fact  that  the  partnership  was  not  to 
commence  until  the  first  of  January,  1871,  which  fell  on  Sunday. 
Nevertheless  it  was  not  the  fact  that  the  special  partner  had 
actually  paid  the  sum  specified  in  the  certificate,  in  cash  on  the 
23d,  when  the  affidavit  was  made.  He  had  merely  given  an  order 
for  its  payment  on  the  31st.  Although  doubtless  it  was  the  bona 
fide  intention  that  the  check  should  be  paid  on  the  31st,  yet 
many  contingencies  might  have  occurred  to  prevent  its  ever  being 
paid. 

It  is  strenuously  contended  on  the  part  of  the  appellants  that  the 
statute  does  not  require  that  the  capital  contributed  by  the  special 
partner  be  paid  to  the  general  partners  before  the  day  fixed  for  the 
commencement  of  the  partnership;  that  where,  as  in  this  case,  the 
papers  are  filed  before  that  day,  it  is  sufficient  that  the  money  be 
deposited  in  the  hands  of  any  third  party  ;  that  the  presumption 
is  that  the  special  partner  had  the  money  in  bank  on  the  23d  of 
December,  when  he  drew  the  check,  and  that  he  had  placed  it  there 
for  the  purpose  of  being  paid  on  the  31st  to  the  general  partners  as 
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li[;s  coDtributioa  of  capital^  aad,  therefore^  the  statement  thatit  had 
bcori  actually  paid  was  true. 

If  tiie  special  partner  bad  paid  the  money  to  the  bank  to  the 
credit  of  the  general  partners,  or  deposited  it  with  any  third  party 
for  the  express  purpose  of  being  paid  to  the  firm  at  the  commence- 
ment of  the  partnership,  and  had  appropriated  it  to  that  purpose 
in  such  manner  as  to  part  with  all  control  over  it  himself,  there 
would  be  much  force  in  the  argument  that  this  was  a  payment  of 
his  contribution  of  capital.  But  assuming  that  he  had  the  money 
in  bank  on  the  23d,  and  that  he  intended  that  it  should  be  applied 
to  the  payment  of  the  check  (facts  of  which  there  was  no  evidence), 
still  it  was  there  to  the  credit  of  the  special  {)artner.  It  remained 
his  property  and  subject  to  his  draft  and  control,  notwithstanding 
the  check  which  he  had  given.  The  check  was  put  in  evidence, 
and  was  not  certified,  nor  could  it  have  been  certified  until  the  31st. 
He  could  have  drawn  out  the  money  at  any  time  in  the  interim,  or 
countermanded  the  check.  The  money  might  as  well  have  been  in 
his  own  pocket,  and  was  so  in  contemplation  of  law.  A  person  cannot 
be  said  to  have  paid  money  thus  situated.  All  that  can  be  said  is 
that  he  had  provided  it,  and  intended  that  it  should  be  paid  when 
the  time  came  ;  but  he  had  done  no  act  placing  it  irrevocably  be- 
yond his  own  control. 

The  capital  was  in  fact  paid  on  the  2d  of  January ;  but  no  affi- 
davit of  that  payment  was  filed  as  required  by  the  statute.  The 
affidavit  prematurely  made  on  the  23d  could  not  be  made  true  by 
that  subsequent  payment. 

The  parties  have  made  a  careless,  though  no  doubt  innocent, 
mistake  ;  but  they  have  failed  to  comply  with  the  statute,  and  the 
special  partner  is  therefore  deprived  of  its  protection.  If  the 
court  had  the  power  to  rectify  such  a  mistake,  it  would  gladly  do 
80  in  this  case ;  but  it  does  not  possess  the  power. 

The  judgment  must  be  affirmed. 

All  concur,  except  Church,  Ch.  J.,  and  Eabl,  J.,  dissenting, 

Allen,  J.,  not  sitting. 

Judgment  affirmed. 

NoTB  BT  THS  Reportbr.— A  inUprliit  111  the  notice  of  $5,000  for  $2,000,  aft  the 
anioQut  of  capital  paid  In  by  the  special  partner,  renders  him  liable  as  (general 
partner.  Aruall  v.  SmWi,  3  Den.  436;  6  Hill,  479.  Sunvnder  of  a  note  held  by 
the  special  partner  aj^in.<4t  th»  KeiiBr.il  partner  id  not  a  compliance  with  the 
statute  requiring  actual  oanh  payment.  HnvUnnd  v.  Chacey  89  Barb  288.  So 
the  payment  oaniioc  be  made  by  note  though  received  and  treated  as  such. 
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Pierce  ▼.  Bryahty  5  Allen,  91.  Authorizing  a  firm  to  apply  as  part  of  its  capital 
U.  S.  bonds  payable  to  bearer,  and  specially  deposited  hi  a  lianic  which  has  no 
oolice  of  this  authority,  id  nut ''  actual  cash,'*  although  after  the  makluK  <*'  the 
certifloate  the  iMinds  are  so  applied.  Uagfferty  v.  AlbiuoUu  108  Mass .  17.  Where 
the  certificate  stated  that  the  special  partner  had  contributed  $1,000  In  cash, 
aud  about  18,000  in  effects  and  property,  the  exact  amount  yet  to  be  asoer- 
Uined,  held  not  **  actual  cash.**  Re  MerriUy  VZ  Blatchf.  221.  Bee  same  priucipie, 
Vcuilugeii  v.  Whiinunif  02  N.  Y.  513.  Payment  partly  iu  Roods  aud  partly  in 
cash  is  not  a  compliance.    VandOce  v,  RoMskam,  07  Penn.  St.  830. 

Where  a  portion  of  the  sum  paid  iu  by  the  special  partner  is.  In  fact,  ooutrl- 
bnted  by  auother  person  with  the  design  of  securing  a  p<»rtlon  of  the  profits  of 
the  special  partuer  without  becoming  one,  all  the  parties,  as  well  the  one  con- 
tributing as  the  others,  are  liable  as  general  partners.  Btdkley  v.  Mofk**,  15 
Abb.  Pr.  45i 

In  People  v.  Stovkton^  etc.,  R,  R.  Co,^  13  Am.  Hep.  178;  B.  c,  45  iJal.  800,  a 
statute  required  as  a  condition  precedent  to  the  incorporation  of  a  company 
that  ten  per  cent  in  cash  of  the  stock  suliscribod  should  have  been  actually 
and  in  good  faith  paid  iu.  It  was  held  that  payment  of  the  ten  per  cent  by 
checks  drawu  against  a  sufficient  fund  aud  which  would  have  been  paid  ou 
presentation,  was  sofllcieut. 


TwoiCLBY  y.  Thb  Gbntbal  Pabk>  bto.,  Bailboad  Oompaity. 

(00  N.  Y.  16B.) 
Chntributory  negUgenee — Sudden  peril. 

Plaintiff  was  a  pasranger  oo  one  of  defendant's  bonie  cars ;  at  a  crofleing  of  a 
steam  railway,  the  driver  carelessly  drove  upon  the  latter  track,  dirtfctly  in 
front  of  an  approaching  train  :  the  plaintiff^  and  all  the  other  passengers, 
but  one,  seeing  the  danger,  rushed  and  jumped,  and  the  plaintiff  in  so  doing 
fell  and  received  injury  ;  the  driver  got  his  car  across  the  track  in  time  to 
escape  the  train.  Ueld,  that  the  question  of  contributory  negligence  was  for 
the  jury  ;  that  the  plaintiff  was  only  bound  to  exercise  ordinary  prudence, 
and  nn  error  of  judgment  does  not  constitute  negligence  ;  and  that  evidence 
of  the  conduct  of  the  other  passengers  was  proper  as  part  of  the  transaction 
and  as  showing  what  ordinary  prudence  was  under  the  circumstances.  {See 
note,  p.  164.) 

ACTION  for  damages  from  defendant's  negligence.  Tbe  plaiu- 
ti£F  took  passage  on  one  of  tlie  defendant's  horse  cars  in  the  city 
of  New  York.  At  a  crossing  of  the  defendant's  road  and  the 
track  of  the  New  York  Central  and  Hudson  River  Railroad,  ii[x>n 
which  a  train  was  approaching,  the  driver  of  the  horse  car  stopped 
to  let  a  passenger  off,  and  without  waiting  for  the  train  to  pat^s, 
whipped  up  his  horses,  and  the  car  was  on  the  track  in  front  of  the 
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tniin.  Tlie  passengers  in  the  car,  seeing  the  clanger,  with  one 
exception,  rushed  out,  and  the  plaintiff  in  so  doing  fell  and  was 
hurt.  The  car  passed  the  track  in  season  to  avoid  a  collision.  Tlio 
evidence  of  the  conduct  of  tlio  other  passengers  was  received 
under  objection.  The  plaintiff  had  a  verdict,  which  was  affirmed 
at  General  Term,  and  the  defendant  appeals. 

Rcbert  &  Oreen,  for  defendant. 

Dexter  A.  HawkinSy  for  plaintiff. 

Allen,  J.  The  question  in  this  case  was  one  of  fact,  depending 
apon  conflicting  evidence,  and  deductions  to  be  drawn  from  tlie 
facts  as  they  should  bo  determined  from  the  evidence.  That  ques- 
tion was  determined  adversely  to  the  defendant.  The  jury  havo 
found  that  the  plaintiff  was  placed  by  the  reckless  or  careless  act 
of  the  servants  and  agents  of  the  defendant,  in  such  a  positiori  us 
compelled  her  to  choose  upon  the  instant,  and  in  the  face  of  an 
apparently  great  and  impending  peril,  between  two  hazards^  a 
dangerous  leap  from  the  moving  car,  or  to  remain  in  the  car  at 
certain  peril.  They  have  also  found  that  her  action  was  sucli  as 
might  have  been  taken  by  any  one  of  ordinary  prudence  placed  in 
the  same  situation,  and  was  not  the  result  of  an  unreasonable 
alarm,  and  that  the  injury  was  the  result  of  such  enforced  action. 
The  verdict  was  that  the  misconduct  of  the  persons  in  charge  of 
the  car  was  the  proximate  cause  of  the  injury,  without  concurrent 
negligence  on  the  part  of  the  plaintiff.  The  peril  of  remaining 
in  the  car  was  properly  judged  by  the  circumstances  as  they  then 
appeared  to  the  passengers,  and  not  by  the  result.  The  fact  tliab 
the  car  did  pass  over  safely  cannot  reflect  wy^on  the  action  of  the 
plaintiff,  and  does  not  prove  that  she  was  imprudent  or  negligent 
in  jumping  from  the  car ;  she  was  compelled  to  act,  and  chose  the 
hazard  which  appeared  to  be  the  least,  that  is,  to  act  upon  the 
probabilities  as  they  appeared  at  the  time. 

The  liability  of  the  defendant,  upon  the  facts,  is  well  establishei 
by  authority.  Jones  v.  Boyce,  1  Stark.  402  ;  Stokes  v.  Salfonstall, 
13  Peters,  181  ;  Buel  v.  Tlie  N.  V.  0.  R.  R.  Oo.,  31  N.  Y.  314  ; 
Filer  v.  Same  deff.,49  id.  4T;  s.  o ,  10  Am.  Rep.  327.  The  evidence 
in  the  case  is  fully  reviewed  by  Chief  Justice  Daly,  in  his  opinion, 
and  it  is  made  very  plain  that  a  case  was  made  for  the  jury  and  that  a 
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nonsuit  wouM  have  brcn  improper.  The  question  was  very  fairly 
submitted  to  the  jury  in  a  charge  tliat  could  not  have  been  mistaken, 
and  the  whole  case  was  given  to  the  jury  with  proper  instructions 
as  to  the  law.  The  charge  is  not  subject  to  criticism  as  taking 
any  question  of  fact  from  the  jury,  and  the  requests  to  charge  so 
far  as  was  proper  were  complied  with.  The  evidence  objected  to 
was  admissible.  The  evidence  of  the  aunt  of  the  plaintiff  of  the 
condition  of  tlie  plaintiff  was  not  objected  to  on  the  ground  that 
the  witness  was  incompetent,  which  was  the  position  tsiken  in  this 
court;  the  fact  proved  was  material,  and  the  witness  was  abundantly 
corroborated,  and  the  same  fact  i)roved  by  the  testimony  of  the  sur- 
geons, to  which  no  objection  was  taken. 

Evidence  of  the  action  of  the  other  passengers  was  competent 
as  a  part  of  the  7'B8  r/estcB,  and  also  as  evidence  of  what  was  deemed 
prudent  by  those  in  the  same  situation,  having  an  interest  to  take 
the  least  and  avoid  the  greater  hazard. 

The  only  question  was  one  of  fact,  and  the  judgment  must  be 
affirmed. 

All  concur. 

Judgment  affirmed. 

Note  by  the  Reporter.— In  Buel  v.  New  York  Central  li.  U.  Co.,  31  N.  Y. 
314,  the  phiiiitiflP',  a  paBseiio^er  on  defendatits*  oar,  which  w:is  Btaiidiiiu:  still, 
sei'iiifr  n  tniiii  approaching  on  the  same  track,  and  men  jumpinj^  from  the  cara 
to  avoid  the  impending  danger,  left  his  seat  and  rushed  to  the  door  to  escape. 
Just  a4  he  reached  the  platform,  the  collision  occurred  and  threw  him  oflf  and 
injured  him.  Other  passengers  who  did  not  see  the  danger,  and  remained 
seated,  woi*e  not  hurt.  A  verdict  for  the  phiintiff  was  sustained.  The  court 
remark:  ''Seeing  the  approaching  train,  and  that  a oolHaion  with  f ts  conse- 
quen'^.e^  was  inevitable,  it  was  not  the  part  of  prudence  to  have  deliberately- 
kept  liis  seat  without  an  effort  at  self-preservation.  There  is  no  man,  under  the 
circumstances,  retaining  his  senses,  and  acting  with  ordinary  prudenCi),  who 
would  not  have  exerted  himself  in  some  way  to  escape  the  great  peril."  *'  At 
all  events,  it  was  for  the  jury,  and  n.)t  the  court,  to  say  whether  the  plaintiff's 
conduct,  in  view  of  the  circumstances,  was  rash  or  imprudent,  or  amounted  to 
negligence.'*  Sea  Stokes  v.  SaltonntaU,  13  Pet.  181 ;  Mo  Kinney  v.  NeiU  1  McLean, 
640;  SonthuoeHtern  R,  Co.  v.  Panlls,  24  Ga.  356. 

In  Eckerty.  L.  T.  RaiWoad  Co.,  43  N.  Y.  602;  s.  c,  3  Am.  Rep.  721,  the 
deceased  wiis  standing  about  fifty  feet  from  defendants*  track,  as  a  train  of 
cars  was  coming  in  at  considerable  speed.  The  engine  was  ruiniing  backward, 
without  any  cowcatcher  to  remove  obstacles  from  the  tnick.  A  child,  three 
or  four  years  old,  was  sitting  on  the  track,  and  liable  to  l>e  run  over.  The 
deceased,  seeing  the  danger  of  the  child,  nin  to  it,  seized  it,  threw  it  clearof 
the  track  on  the  opposite  side,  but  continuing  across  the  track  himself,  wa.H 
struck  by  the  locomotive  and  killed.  Held,  that  his  conduct  was  not  negligent 
per  He.    Two  Judges  dissetited. 
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)  The  ooart  said : ."  The  law  has  so  high  a  regard  for  huinau  life  that  it  will  not 

impute  negligence  to  an  effort  to  preserve  it,  auless  made  under  such  oiroum- 
staiices  as  to  constitute  rashness  ill  the  judt^meiit  of  prudent  persoud.  For  a 
person  engaged  in  his  ordinary  affairs,  or  in  the  mere  protection  of  property, 
knowingly  and  voluntarily  to  ptaoe  himself  in  a  position  where  he  is  liable  to 
receive  a  serious  injury,  is  negligence,  which  will  preclude  a  recovery  for  an 
injury  so  received;  but  when  the  exposure  is  for  the  purpose  of  saving  life,  it 
is  not  wrongful,  and  therefore  not  negligent,  unless  such  as  to  l>e  regarded  either 
rash  or  reckless." 

In  CoiUUr  V.  Atnericath  etc^  Exp,  Co.,  5G  N.  Y.  585,  plaintiff  was  walking  on  a 
sidewalk  In  Sjmcuse,  when  defendants*  express  wagon,  driven  rapidly,  came  up 
behind  hor.  Without  looking  around,  she  sprang  sideways  to  avoid  the  dan- 
ger, and  struck  her  head  agaiust  a  wall  and  was  injured.  Held,  that  it  was  a 
case  for  the  jury. 

The  court  say :  "  An  Instinctive  effort  to  escape  a  sudden  Impeadlng  danger 
resulting  from  the  negligence  of  another  does  not  relieve  the  latter  from  lia- 
bility. The  law  does  not  require  a  delay  In  the  efforts  to  escape  until  the  exact 
nature  and  measure  of  the  danger  Is  asoertained.** 

Where  one  stepped  upon  a  railway  track  to  recover  his  hat  which,  had  blown 
off,  and  was  injured  [by  a  train,  it  was  properly  left  to  the  jury  to  decide  the 
question  of  his  negligence,  and  a  verdict  in  his  favor  was  sustained.  Bemhard 
V.  Rensfieiaer  AS.  R,  R.  Co,^  1  Abb.  Ct.  of  App.  Dec.  131.  Where  one  was  on  a 
boat  adjoining  his  own,  and  seeing  another  boat  approaching,  and  fearing  a  col- 
lision, ran  upon  his  own  boat  to  secure  it,  and  was  there  Injured  by  the  colli- 
sion, lu'ld,  that  he  was  not  by  his  conduct  prevented  from  recovering.  Rexter 
V.  :starin  (N.  T.  Ct.  App.),  17  Alb.  Law  Jour.  454. 

One  who  to  escape  an  accident  leaps  from  a  stage-ooaoh,  and  thereby  suataius 
an  injury,  which  he  might  have  escaped  by  remaining  in  his  place,  may  recover 
if  he  used  reasonable  caution.  Frink  v.  Potter,  17  111.  406;  IfigaUa  v.  Bliss,  9 
Mctc.  1 ;  Joneg  v.  Boyce,  1  Stark.  493.  Where  plaintiff  was  compelled  to  act  at 
once  In  the  presence  of  pressing  danger,  he  cannot  be  held  guilty  of  coutri- 
butory  negligence,  as  matter  of  law,  merely  because  he  did  not  ohoose  the  beat 
means  of  escape.    SchiUU  v.  C.  A  N.  W.  Raihoay  Co.,  44  Wis, 


Evans  v.  City  of  Utica. 

(»  N.  r.  186.) 

OantrHnUory  nsgligenee  —  Icy  MewaUc. 

One  having  knowledge  that  there  is  ice  on  a  city  sidewalk  is  not  neoeaaaxily 
negligent  in  attempting  to  walk  over  it  in  the  night  time ;  he  is  bound  only 
to  use  ordinary  care  and  prudence. 

ACTION  for  damages  sustained  by  falling  on  a  sidewalk  on  which, 
it  was  alleged,  the  defendant  had  negligently  suffered  snow 
and  ice  to  accumulate.    The  evidence  showed  that  the  snow  had  not 
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been  removed  from  the  sidewalk  at  the  poiut  in  question  for  more 
than  a  montli,  but  had  accumulated,  and  thawed  and  frozen,  until 
ice  was  formed  from  four  to  six  inches  thick,  with  an  uneven  surface. 
The  accident  occurred  in  the  evening ;  the  night  was  dark,  and 
there  were  no  street  lights.  Plaintiff  had  passed  over  a  portion  of 
this  ice,  when  he  slipped,  fell,  and  broke  his  leg.  Being  asked  if 
he  paid  any  attention  as  to  where  he  stepped,  he  testified  that  lie 
walked  right  along  in  the  usual  way.  One  who  was  with  him  testi- 
fied that  they  walked  carefully,  and  that  he  remarked  to  theplai!i- 
tiff  that  it  was  slippery.  Counsel  requested  the  court  to  charge 
*^  (liat,  if  previous  to  the  accident  the  plaintiff  knew  that  there 
was  ice  ahead  of  him,  and  then  took  the  risk  of  passing  over  it 
safely,  he  cannot  recover."  The  court  so  charged,  with  this  addition: 
"  Unless  he  used  that  care  and  caution  which  a  person  of  ordinary 
prudence  would  exercise  with  a  knowledge  that  there  was  some  ice 
there.  If  he  had  knowledge  there  were  obstructions  and  inter- 
ference with  the  passage,  so  as  to  render  it  perilous,  dangerous  and 
insecure  for  a  person  of  ordinary  care  and  prudence  to  pass,  he 
took  his  chance  and  would  not  be  entitled  to  recover."  De- 
fendant's counsel  excepted  to  this  modification.  The  plaintiff  had 
judgment,  which  was  affirmed  at  General  Term,  and  defendant 
api)ealed. 

John  D,  Kenian,  for  defendant 

S,  M.  Lindsley^  for  plaintiff. 

Miller,  J.  No  error  was  committed  by  the  judge  in  refusing 
the  motion  made  by  the  defendant's  counsel  to  nonsuit  the  plain- 
tiff. The  question  whether  the  plaintiff  was  chargeable  with  con- 
tributory negligence,  was  a  question  of  fact  which  was  properly 
submitted  to  the  consideration  of  the  jury.  Unless  it  is  apparent 
that  the  finding  of  the  jury  was  entirely  unauthorized,  there  is  no 
valid  reason  for  holding  that  there  was  any  error  in  this  respect. 
It  is  not  the  province  of  this  court  to  review  questions  of  fact,  and 
if  there  was  any  evidence  to  warrant  the  conclusion  that  the 
plaintiff  was  not  negligent,  the  judgment  cannot  be  disturbed  upon 
the  ground  that  the  plaintiff  was  guilty  of  negligence.  The  claim 
that  the  plaintiff  paid  no  attention  whatever  while  passing  along 
the  sidewalk,  and  that   he  was  careless,  is   not  warranted  by  the 
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evidence.  It  is  true  that  he  did  not  in  response  to  the  question 
pat  to  him  on  the  trial  whether  he  paid  attention  when  he  passed 
over  the  ice,  say  directly  whether  ho  did  or  did  not.  He  did 
answer,  however,  that  he  stepped  on  the  ice  right  along  ;  but  this 
response  does  not  warrant  the  inference  that  he  thereby  admit- 
ted that  he  was  not  sufficiently  careful  in  his  movements, 
or  that  he  failed  to  exercise  a  due  degree  of  caution.  That  he  did 
not  notice  or  think  of  there  being  any  danger  of  slipping,  is  by  no 
means  remarkable,  under  the  circumstances,  as  accidents  of  tliis 
kind  usually  happen  with  great  suddenness,  and  without  any  pre- 
vious indication  to  warn  the  traveler.  The  law  does  not  demand 
that  ho  should  exercise  extraordinary  vigilance,  when  there  are  no 
manifestations  of  difficulty,  or  apparent  danger.  It  is  said  that 
one  of  the  witnesses  testifier!  that  the  plaintiff  was  noticed  that  it 
was  slippery,  and  he  assented  to  it,  and  that  this  not  being  denied, 
it  must  be  assumed  that  he  knew  of  the  danger  and  failed  to  exer- 
cise proper  care  to  avoid  it.  Assuming  that  he  was  notified,  the 
inference  by  no  means  follows  that  the  plaintiff  wjis  negligent. 
But  tlierc  was  a  contradiction  in  this  respect,  the  witness  and  tlio 
plaintiff  giving  different  versions  of  the  matter.  There  being  such 
a  conflict  in  the  testimony,  and  the  conduct  of  the  plaintiff  being 
susceptible  of  a  different  construction  from  that  claimed,  it  was  a 
fair  question  for  the  jury  to  decide  how  tlie  fact  was.  As  the  case 
stimds,  it  cannot  be  properly  urged  that  as  a  matter  of  lawcontrib- 
ntory  negligence  was  manifest  so  as  to  justify  a  nonsuit.  Nor  is 
there  any  ground  for  claiming  tliat  the  danger  of  passing  over  the 
ice  was  so  apparent  that  the  plaintiff  had  no  right  to  proceed  after 
he  discovered  the  condition  of  the  walk.  The  request  to  charge, 
that  if  previous  to  the  accident  the  plaintiff  knew  that  there  was 
ice  ahead,  and  took  the  risk  of  passing  over  it  safely,  he  could  not 
recover,  was  properly  modified  by  the  qualification  that  he  must  use 
that  care  and  caution  which  a  person  of  ordinary  prudence  would 
exercise  with  a  knowledge  that  there  was  some  ice  there,  and  tluit 
if  he  had  knowledge  that  there  was  any  obstruction  and  interfer- 
ence with  the  passage,  so  as  to  render  it  perilous,  dangerous  an*! 
insecure  for  a  person  to  pass,  he  took  his  chance,  and  would  not 
be  entitled  to  recover.  This  was  virtually  saying,  that  if  there 
were  no  indications  of  danger  he  was  justified  in  passing,  and  not 
otherwise.  The  mere  fact  that  ice  was  then  on  the  sidewalk 
did  not  necessarily  establish  that  it  was  dangerous  and  negligent 
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to  pas8  over,  and  the  answer  to  the  request  prcsontecL  the  real  ques- 
tion. The  judge  responded  to  the  proposition  made  immediately 
afterward  in  the  affirmative,  and  there  was  no  error  in  the  modifi- 
cation referred  to.  The  responses  made  to  the  subsequen  t  I'cquests 
were  not  excepted  to,  and  no  question  arises  in  regard  to  them. 

No  other  point  is  urged  which  requires  consideration,  and  the 
judgment  should  be  affirmed* 

All  concur. 

Judgment  affirmed. 


Aekell  v.  Commerce  Insubance  Compan^y. 

(69  N.  Y.  19L) 
**  Contiguous^"  in  fire  policy —  "gas"  and  ^gasoline." 

The  word  "  oontigaous  "  in  a  policy  of  fire  insarance  means  in  actual  close 
contact ;  a  distance  of  fifty  feet  destroys  the  contiguity. 

A  clause  in  a  policy  of  fire  insurance  prohibiting  the  generating  or  evaporat-  ' 
ing  within  the  building,  or  contiguous  thereto,  of  any  substance  for  burn- 
ing gas,  or  the  use  of  gasoline  for  lighting,  is  not  infringed  by  the  manu- 
facture of  gas  from  ga^^oline,  fifty  feet  from  the  building,  and  the  use  of  it 
for  lighting  the  building,  it  not  appearing  that  gas  and  gasoline  are  substan- 
tially the  same. 

ACTION  on  a  policy  of  fire  insurance.     Judgment  for  plaintifif 
on  tlie  report  of  a  referee  was  affirmed  at  General  Term,  and 
defendant  appeals.    The  facts  appear  in  the  opinion. 

Geo.  W.  Miller,  for  defendant. 

Daniel  S.  Morrel,  for  plaintiff. 

MiLLEB,  J.  After  the  policy  was  issued  to  the  plaintiffs  works 
were  constructed  by  them  for  the  purpose  of  manufacturing  gas, 
from  gasoline,  for  lighting  the  buildings  in  which  the  insured 
property  was.  The  gas  was  evaponited  in  a  tank  which  was  located 
at  least  fifty  feet  from  the  building,  and  was  conducted  to  the 
same  by  means  of  pipes  and  other  apparatus.  It  is  insisted  that 
the  express  provisions  of  the  policy  were  violated  by  the  construe- 
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tion  of  the  gas  works  and  the  uso  of  the  gas  Tnanufacturod  in  said 
works  in  the  building  of  tlie  plaintiffs.  One  of  the  conditions  of 
the  policy  is  that  '*  the  generating  or  evaporating  within  the  build- 
ing or  contiguous  thereto  of  any  substance  for  a  burning  gas,  or 
the  use  of  gasoline  for  lighting,  is  prohibited,  unless  by  special 
agreement  indorsed  on  this  policy." 

Under  tliis  clause  the  question  arises  whether  the  works  jind 
fixtures  which  were  erected  and  put  in  operation  were  constructed 
and  used  in  violation  of  the  condition  cited.  The  gasoline  works 
certiiinly  were  not  within  the  building,  nor  do  we  think  tliat  tlioy 
were  contiguous  to  the  same  in  the  sense  in  which  that  word  is 
e?nployed.  They  were  at  least  fifty  feet  from  the  building,  and 
there  is  no  ground  for  claiming  that  at  that  distance  they  were 
sufficiently  near  the  building  of  the  plaintiffs  to  bring  them  within 
the  meaning  of  the  condition.  Contiguous  is  defined  to  be  adja- 
cent, in  actual  close  contact,  touching,  near.  The  word  **  contig- 
uous "is  a  relative  term,  and  when  employed  in  reference  to  a 
building,  evidently  means  in  close  proximity  to  the  same. 

Within  the  definitions  referred  to,  a  buildings  located  fifty  feet 
from  another  would  not  be  contiguous  to  the  latter  in  any  sense, 
but  separate  and  distinct  from  it.  It  follows  necessarily  that  tlie 
gasoline  works  of  the  plaintiffs  were  not  contiguous  to  the  building 
which  contained  the  property  insured.  It  is  also  manifest,  that 
such  a  construction  was  not  contemplated  by  the  parties  from  tlic 
rules  established  in  reference  to  the  introduction  of  gas  machines 
which  were  adopted  by  the  executive  committee  of  the  National 
Board  of  Fire  Underwriters,  which  were  put  in  evidence  by  ti)o 
defendant  and  provide  as  an  indispensable  requirement,  among 
other  things,  for  the  erection  of  said  gas  works,  that  the  generator 
must  be  placed  at  least  fifty  feet  from  the  building  to  be  lighted. 
As  this  was  done  in  regard  to  the  gas  works  of  the  plaintiffs,  there 
was  a  full  compliance  in  this  respect  with  the  rule  referred  to,  as 
well  as  with  the  condition  of  the  policy  cited.  In  view  of  the  facts 
the  referee  was  notauthorized  tofind  in  accordance  with  the  request 
of  the  defendant's  counsel,  that  the  putting  into  the  building  of 
the  pipes  and  apparatus,  and  also  the  placing  of  the  t^ink  upon  the 
lands  on  which  the  buildings  described  in  the  policy  stood,  was 
contrary  to  the  terms  of  the  policy  and  any  such  findings  would 
have  been  erroneous. 

It  is  also  urged  that  the  condition  under  consideration  prohibits 
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the  use  of  gas  for  lightings  if  made  from  gasoline.  It  is  not  so 
expressed  or  stated  in  the  policy,  and  gasoline  cannot,  we  think,  be 
considered  as  gas  within  the  sense  and  true  interpretation  of  sach 
condition.  It  is  not  made  to  appear  that  gas  and  gasoline  consti- 
tute and  form  the  same  or  an  article  similar  in  all  or  in  most 
respects;  nor  whether  gasoline  may  not  be  used  or  burned  in  some 
other  manner  than  gas  which  is  manufactured  from  it  Nor  is  it 
proved  tliat  gas  is  as  dangerous  as  gasoline.  In  the  absence  of  any 
such  evidence,  and  as  the  policy  prohibits  the  use  of  gasoline  and 
not  gas,  we  cannot  assume  that  the  latter  was  intended,  and  that 
burning  gas,  whether  manufactured  from  gasoline  or  any  other 
material,  was  within  the  prohibition  contained  in  the  policy.  If,  as 
we  have  seen,  tlie  plaintiffs  had  the  right  to  put  up  the  gasoline 
works,  connect  them  with  the  building,  and  manufacture  gas 
therein,  and  also  to  use  the  same,  then  the  policy  was  not  forfeited 
by  the  act,  and  the  question  whether  there  was  a  waiver  of  the  con- 
dition in  the  policy  does  not  arise.  As  the  authority  existed,  thciv 
was  no  necessity  for  any  consent  of  the  defendant,  an  I  hence  the 
evidence  introduced  to  prove,  and  which  as  the  referee  has  found, 
did  esUiblish  that  the  agents  of  the  company  consented  that  the 
plaintiffs  put  in  the  works  for  the  manufacturing  of  gas,  and  for 
lighting  the  building,  could  have  no  bearing  upon  the  case,  and  is 
not  material. 

It  could  do  no  harm,  as  the  plaintiffs  wero  entitled  to  recover 
without  any  such  proof,  and  the  introduction  of  it  could  not  inter- 
fere with  or  prevent  such  recovery.  No  other  question  in  the  case 
demands  comment,  and  there  being  no  error,  the  judgment  should 
be  affirmed. 

All  concur,  Church,  C.  J.,  and  Andrews,  J.,  absent. 

Judgment  ajjirmed. 
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Eppendobf  V.  Bbooklyk  City,  etc,  Bailboad  Compaitt. 

(«N.Y.195.) 

OmUrHmtary  negligence  —  Stepping  on  ear  in  tnaUan, 

The  plaintiff  signaled  a  street  car  to  stop ;  the  car  was  open,  with  a  side  step 
or  rail ;  the  driver  applied  the  brake,  and  while  the  car  was  moving  slowly, 
the  plaintiff  pat  his  foot  on  the  Ptep,  took  hold  of  the  end  of  a  seat,  and 
raised  himself  to  get  on,  when  the  driver,  who  was  looking  at  him,  started 
the  car  with  a  jerk;  the  plaintiff  slipped  under  the  car  and  was  injured. 
Jleld,  that  the  case  was  proper  for  the  jary. 

AIi50,  field  that  evidence  of  the  fact  that  plaintiff  was  in  the  habit  of  jumping 
upon  the  defendant's  cars  in  motion,  was  properly  excluded. 

ACTION  to  recover  damages  for  injury  sustained  through  defend- 
ant's negligence.  Judgment  on  verdict  in  fuvor  of  plaintiff 
affirmed  at  General  Term  of  the  City  Court  of  Brooklyn,  and 
defendant  appeals.     The  facts  api>ear  in  the  opinion. 

Samuel  Handy  for  defendant. 

T.  C.  CrofiiUy  for  plaintiff. 

Per  Curiae.  In  August,  1874,  the  plaintiff,  desiring  to  t«ke 
passage  in  one  of  the  defendant's  street  cars,  signaled  tlie  driver 
of  an  open  car  then  passing  in  the  street  to  stop.  The  driver 
recognized  the  signal,  applied  the  brake,  and  slowed  the  car.  While 
it  was  moving  slowly,  the  plaintiff  attempted  to  get  on.  He  placed 
one  foot  upon  the  rail  on  the  side,  taking  hold  of  the  end  of  one 
of  the  seats  with  his  hand,  and  raised  himself  from  the  ground,  but 
before  ho  could  place  the  other  foot  firmly  upon  the  rail,  the  driver, 
while  looking  at  him  and  without  any  sign.il  or  notice  to  him,  let 
go  the  brake,  and  thus  started  the  car  with  a  jerk.  Plaintiff's  foot 
slipped  and  got  under  the  car,  and  wtis  run  over  and  badly  cruslird. 
Tiiese  facts  appear  mainly  from  plaintiff's  evidence.  They  are 
-contradicted  by  the  evidence  given  on  the  part  of  the  defendant. 
I^nt  that  is  not  so  overwhelming  that  it  can  be  said  that  plaintiff's 
evidence  was  entirely  destroyed,  or  that  the  jury  wero  bonn«],  a.s 
matter  of  law,  to  disregard  it.  It  was  properly  submitted  to  thom, 
«nd  their  finding  for  plaintiff  establishes  the  facts  above  stated. 
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The  court  submitted  the  evidence  to  the  jury,  both  u])oii  the 
questions  of  defendant's  negligence,  and  of  plaintiff's  contributory 
negligence,  by  a  charge  entirely  fair  whicli  is  not  complained  of. 
At  the  close  of  plaintiff's  evidence,  defendant's  counsel  moved  for 
a  non-suit  upon  the  ground  of  plaintiff's  contributory  negligence 
in  getting  upon  the  car  while  it  was  in  raotien.  The  denial  of  this 
motion  presents  the  main  question  for  our  consideration. 

It  cannot  be  said,  as  matter  of  law,  that  it  is  always  negligent 
for  a  person  to  get  upon  a  street  car  while  in  motion.  FhiUips 
v.  R  &  Sar,  R.  E.  Co.,  49  K  Y.  177;  Morrison  v.  Brie  R.  Co,,  50 
id.  302;  Meitlestadt  v.  Ninth  Ave,  R,  R.  Co,y  4  Eobt.  377 ;  Burrows 
V.  Erie  R,  R.  Co,,  H3  N.  Y.  656. 

Ordinarily  it  is  perfectly  safe  to  get  upon  a  street  car  moving 
slowly,  and  thousands  of  people  do  it  every  day  with  perfect  safety. 
But  there  maybe  exceptional  cases,  when  the  car  is  moving  raj>- 
idly,  or  when  the  person  is  infirm  and  clumsy,  or  is  incumbered  with 
children,  packages  or  other  hindrances,  or  when  there  are  other 
unfavorable  conditions,  when  it  would  be  reckless  to  do  so,  and  a 
court  might,  ujwn  undisputed  evidence,  hold  as  matter  of  law  that 
there  was  negligence  in  doing  so.  But  in  most  cases  it  must  be  a 
question  for  a  jury.  Here  there  was  nothing  exceptional,  and  no 
reason  apparent  why  plaintiff  might  not,  with  prudence,  have 
expected  to  enter  the  car  with  safety.  He  had  the  right  to  expect 
that  the  speed  of  the  car  would  continue  arrested  until  he  was 
safely  on  the  car.  It  was  the  act  of  the  driver  in  letting  go  the 
brake  without  notice,  and  thus  suddenly  giving  the  car  a  jerk  while 
plaintiff  was  getting  upon  it,  that  caused  the  accident. 

Upon  all  the  evidence  of  this  case  it  was  for  the  jury  to  deter- 
mine whether  the  plaintiff  was  chargeable  with  negligence,  and 
whether  such  negligence  contributed  to  the  injury. 

The  offer  of  defendant's  counsel  to  show  that  plaintiff  was  in  the 
habit  of  jumping  on  defendant's  cars  when  in  motion  was  properly 
excluded.  It  is  impossible  to  perceive  what  bearing  the  evidence 
offered  could  have.  It  is  not  claimed  that  plaintiff  had  ever  before 
met  with  any  accident  in  getting  upon  the  cars,  and  that  thus  the 
evidence  would  show  that  it  \yas  a  dangerous  thing  to  do.  If  the 
evidence  had  been  given,  iis  most  natural  tendency  would  have  been 
to  show  that  a  person  could  with  safety  get  upon  moving  street 
curs.  It  was  not  offered  to  show  that  the  plaintiff  was  generally  care- 
less or  reckless,  and  if  it  had  been,  it  would  have  been  incompe- 
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tent.  Tlic  simple  fuct  that  he  was  in  ihc  habit  of  jumping  upon 
the  moving  cai-s  could  liave  no  bearing  in  this  case.  The  solequfs- 
tiou  to  be  determined  here,  so  far  as  relates  to  plaiutilf's  alleged 
contributory  negligence,  was  the  character  of  the  plaintiff's  actd 
under  the  circumstances  existing  at  the  time ;  and  what  he  may 
have  done  at  some  other  time,  under  other  circumstances,  could 
have  no  bearing  upon  that  question. 
The  judgment  must  be  affirmed. 

All  concur,  Akdbews,  J.,  absent 

Judgment  affitmed. 


Devlin  v.  Devlin. 

(69N.  T.  212.) 

Trade-mark — Infringement — Contempt . 

The  plaintiffs,  composing  the  finn  of  Devlin  &  Co.,  clothing  dealers,  brought 
an  action  to  restrain  defendaut  from  using  their  firm  name  in  the  same  buni- 
ness,  and  procured  an  injunction  restraiuing  him  from  displaying  said  firm 
name  upon  signs,  etc.,  and  restricting  him  to  the  use  of  his  own  "  propter 
Christian  and  surname,  conjoined,"  without  any  deceptive  or  misleading 
devices.  Defendant  thereupon  displayed  a  sign  upon  which  were  the  words 
*'  Devlin's  Clothing ; "above  the  words  "  Devlin's "  were  the  defendant's  ini- 
tials "J.  8.,"  with  the  number  of  his  shop  **  826  "  on  each  side.  Held,  that  a 
finding  that  the  sign  was  arranged  and  intended  to  deceive  was  justified,  and 
that  an  order  adjudging  defendant  guilty  of  contempt  was  proper. 

ACTION  to  restrain  defendant  from  using  plaintiffs'  firm  name 
in  the  same  business.  The  plaintiffs  were  engaged  in  New 
York  city,  in  the  clothing  business,  under  the  firm  name  of  Devlin 
&  Co.  The  defendant  John  S.  Devlin  was  engaged  in  the  same 
business  in  the  same  place,  without  any  partner.  He  suspended  a 
large  wire  sign  across  the  street  in  front  of  liis  sliop,  disi)hiying  the 
words  ** Devlin  &  Co.,'*  over  them  a  monogram  of  the  letters  **  J. 
S.''  with  "826,"  the  number  of  his  shop,  on  each  side,  and  under- 
neath the  word  "clothing." 

An  injunction  was  issued  in  said  action  restraining  defendant, 
his  servants,  etc.,  "from  issuing,  displaying  or  otherwise  using,  in 
or  upon  a  sign  or  signs,        *        *        *        ^^q  name  or  designa- 


174  NEW    YORK, 


Devlin  v.  Devlin. 


tion  of  Devlin  &  Co.,  either  separately  or  conjunctively,  with  any 
word  or  words,  or  letter  or  letters,  monogram  or  ot)\er  emblems  or 
device;  and  from  using  the  said  designation  in  any  way  or  manner 
calculated  to  mislead  or  indnco  the  public  to  believe  or  suppos© 
that  he  is  the  plaintiffs,  or  that  liis  store  or  the  goods,  wares  or  mor- 
chaudise  sold  or  offered  for  sale  by  him,  are  the  store,  or  the  goods,, 
wares  or  merchandise  of  the  plaintiffs,  Devlin  &  Co.;  and  that  the 
said  John  S.  Devlin,  his  agents  and  employees,  and  each  of  them,, 
forthwith  discontinue  and  cease  the  issuing,  displaying  or  using  of 
all  and  every  his  sign,  *  ♦  *  whereon  the  aforesaid  des- 
ignation, Devlin  &  Co.,  is  printed  or  painted,  appears  or  is  used,, 
and  that  he,  the  said  John  S.  Devlin  bo  and  he  is  hereby  confineiU 
whenever  the  word  or  words  Devlin  appears  or  is  used  in  his  advcr- 
tisements,  signs,  *  ♦  ♦  to  his  own  projier  Christian,, 
middle  and  surname  conjoined,  and  without  monograms,  signs  or 
other  devices  which  may  tend  to  mislead  or  induce  the  public  or 
any  other  person  as  aforesaid;  and  it  is  further 

"Ordered,  that  the  said  John  S.  Devlin  bo  and  he  hereby  is  con- 
fined to  the  use  of  his  own  name — John  S.  Devlin  or  J.  S.  Dev- 
lin— without  the  use  of  a  monogram  containing  the  initials  J.  S.,. 
or  other  device  as  aforesaid;  but  nothing  herein  is  to  be  construed 
or  interpreted  as  preventing  tiie  said  defendant  from  using  his  own 
name  in  his  advertisements,  signs  or  placards." 

Defendant,  after  service  of  tlie  order,  changed  his  sign  by  put- 
ting the  letters  '*  J.  S.,"  in  place  of  the  monogram,  and  in  place  of 
the  "  &  Co.,"  putting  the  letter  "  S."  and  a  hand.  So  that  the 
sign,  as  changed,  appeared  as  follows: 

"826  J.  S.  826 
*' DEVLIN'S,.^ 
*^  CLOTHING." 

The  Special  Term  adjudged  defendant  guilty  of  contempt,, 
imposed  a  fine,  and  directed  the  removal  of  the  sign;  this  wa» 
aflirmcd  at  General  Term,  and  the  defendant  appealed. 


Wnlier  Edwards,  Jr.,  for  defendant 
John  E,  Devclin,  for  plaintiffs. 


[  Church,  Ch.  J.     Both  the  Special  and   General  Terms  have 

decided  that  the  words  and  letters  on  the  altered  signs  are  so 
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arranged  as  to  deceive  the  public, and  were  so  intended.  The  ini- 
tial letters**  J.  S."  being  placed  over  the  word  Devlin,  and  flanked 
by  the  Ko.  of  the  store  of  defendant,  it  is  said  violates  the  injunc- 
tion not  to  use  the  defendant's  Christian  and  surname,  in  a  manner 
calculated  to  deceive,  and  requiring  that  they  must  be  conjoined. 
The  facts  will  justify  this  inference  and  in  such  a  case  the  general 
rule  is  for  this  court  to  adopt  the  conclusions  of  the  court  below. 
The  initials  are  not  strictly  conjoined  to  the  surname,  and  it  is 
probable  that**  Devlin's  clothing  "  is  still  the  distinguishing  feature 
of  the  sign  which  the  defendant  was  forbidden  to  use,  and  that 
from  the  situation  of  the  initials  between  the  figures  on  the  top  of 
tlie  sign  they  would  not  or  might  not  be  understood  to  have  been 
intended  as  a  part  of  the  name.  The  defendant  may  have  intended 
to  comply  with  the  injunction,  but  the  courts  below  think  that  he 
has  failed  to  do  so,  and  within  the  rule  adverted  to  we  feel  con- 
strained to  follow  their  finding  of  fact,  but  as  wo  concur  with  the 
learned  judge,  who  delivered  the  opinion  at  General  Term,  that  the 
decision  **  sails  very  close  to  the  wind,"  we  are  inclined  to  afiirm 
the  order  without  costs  to  either  party  as  against  the  other  in  this 
court. 
All  concur  except  Earl,  J.,  dissenting. 

Order  affirmed. 


Westbbit  Tbanspobtation  Company  v.  Hott. 

(6QN.  T.2in.) 
Common  carrier — Incomplete  delivery  —  Pro  rata  frdght, 

A  carrier,  who  has  contracted  to  transport  goods  and  deliver  them  to  the  con- 
ftiguee,  but  who  on  the  arrival  of  the  goods  at  their  destination,  stores  a 
portion  instead  of  dellTeriug  them,  is  not  entitled  to  freight,  nor  even  to 
pro  rata  freiglit  on  the  portion  Mored,  althongh  the  consignee  may  have 
taken  the  goods,  indemnifying  the  ware-houseman  against  any  claim  for 
freight. 

Pr'f  r/r<a  freight  is  earned  only  where  there  is  a  voluntary  acceptance  at  nn 
intermediate  port,  justifying  the  inference  that  further  carriage  was  dis. 
pensed  with. 

Where  the  carrier  has  failed  to  perform  his  own  contract,  he  may  still  recovei 
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his  advances  for  charges  of  a  previous  carrier  under  an  independent  contract 
although  his  hill  of  lading  is  for  carriage  and  delivery  upon  payment  of 
freight  and  charges. 

ACTION"  by  a  common  carrier  for  freight  and  charges  on  a  cargo 
of  oats.  The  oats  were  shipped  at  Buifalo  from  the  west,  by 
a  bill  of  lading  for  New  York,  by  wliich  the  plaintiff  agreed  to 
transport  and  deliver  the  cargo  to  the  consignees,  upon  payment  of 
freight  and  charges  as  prescribed,  and  stated  the  amount  of  the 
freight  from  Buffalo  to  New  York,  and  of  the  Ijake  freight  and 
Buffalo  charges.  Three  week  days  after  arrival  and  notice  to  the 
consignees  were  to  be  allowed  to  discharge  the  boat,  after  which 
time  they  were  to  pay  a  specified  demurrage. 

The  boat  and  cargo  arrived  at  New  York,  Friday,  November  5, 
1869,  and  notice  thereof  was  given  to  the  consignees  on  the  same 
day,  at  ten  minutes  past  twelve.  On  the  next  day  and  on  Monday 
defendants  were  requested  to  give  the  boat  dispatch,  and  on  Tues- 
day, the  9th  November,  they  were  notified  that  unless  the  cargo 
was  discharged  it  would  be  put  in  store.  On  the  9th,  5,000  bushels 
were  removed  from  the  boat  by  an  elevator  procured  by  defendants. 
After  the  delivery  of  that  amount,  the  elevator  stopped.  Plaintiff's 
agent  thereupon  directed  that  if  the  boat  was  not  discharged  by 
six  p.  m.,  to  take  it  to  store.  At  about  that  hour,  it  not  having 
been  discharged,  it  was  by  plaintiff's  order  taken  to  Brooklyn,  and 
the  oats  stored  with  one  Barber,  a  warehouseman.  In  March,  1871, 
Barber  delivered  tlio  possession  of  the  oats  to  defendants  upon  their 
demand,  they  indemnifying  against  claim  of  the  plaintiff. 

Further  facts  appear  in  the  opinion.  Defendants  had  judgment, 
which  was  affirmed  at  General  Term  and  the  plaintiff  appealed. 

Henry  W.  Johnson,  for  plaintiff. 

C.  Van  Santvoordy  for  defendants. 

Church,  C.  J.  The  decision  in  the  case  of  the  present  plain- 
tiff against  Barber  (66  N.  Y.,  544),  disposed  of  some  of  the  ques- 
tions involved  in  this  caso.  This  was  an  action  for  convei'sion 
airiinst  the  warehouseman  for  delivering  the  oats  to  the  defendants, 
an  1  it  was  here  held  that  tlic  proper  construction  of  the  bill  of 
lading  was  to  give  the  defendants,  who  were  consignees,  three  full 
week  days  to  discharge  the  cargo,  and  such  reasonable  time  af  tei 
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that  period  as  the  circumstances  might  require,  upon  paying  the 
specified  demurrage,  but  that  the  carrier  might  terminate  this 
additional  privilege  or  right  by  a  proper  notice.  It  appears  in  this, 
as  in  that  case,  that  notice  of  the  amvai  of  the  boat  *'Clio"  was 
given,to  the  consignees  on  Friday,  at  ten  minutes  past  twelve,  and 
it  was  not  disputed  on  the  trial  that,  when  the  notice  is  after  twelve 
o'clock,  that  day  is  not  to  be  counted  as  any  part  of  the  three  days 
given  absolutely  for  the  discharge  of  the  cargo,  and  it  appeared, 
and  seems  not  to  have  been  disputed,  that  the  three  days  would  not 
expire  until  Tuesday  night  at  twelve  o'clock.  We  held  that  the  act 
of  tlie  carrier  in  removing  his  boat,  and  storing  the  grain  elsewhere, 
on  Tuesday,  prior  to  the  expiration  of  the  three  days,  was  wrong- 
ful, and  amounted  to  a  conversion,  and  deprived  him  of  his  lien  for 
freight.  The  case  was  not  materially  changed  in  this  respect  upon 
the  trial  of  this  action.  The  notice  wliich  was  claimed  to  have 
been  given  was  given  on  Tuesday  morning,  to  the  effect  that  unless 
the  cargo  was  discharged  on  that  day  the  oats  would  be  stored. 
Such  a  notice  would  not  relieve  the  plaintiff  from  the  consequences 
of  his  wrongful  act  in  storing  the  oats,  for  the  reason  that  the  day 
extended,  as  was  proved,  to  midnight,  and  the  plaintiff  violated  the 
notice  by  removing  the  boat  several  hours  previously.  He  could 
not  by  a  notice  shorten  the  time  fixed  by  the  contract  itself.  The 
construction  of  the  bill  of  lading,  the  character  of  the  act  of  the 
plaintiff  in  storing  the  oats,  and  the  effect  of  the  act  upon  its  rights 
to  a  lien  for  freight  must  be  regarded  as  adjudged  and  settled  in 
the  case  referred  to. 

Other  questions  are  presented  upon  this  appeal  which  must  be 
considered.  About  5,000  of  the  14,000  bushels  of  the  oats  were 
removed  from  the  boat  by  the  elevator  procured  by  the  defendants 
and  the  remainder  were  stored  in  Barber's  warehouse.  Subse- 
quently the  defendants  demanded  and  obtained  possession  of  the 
oats  from  Barber  upon  giving  him  indemnity  against  any  claim  of 
plaintiff  for  freight  or  for  the  oats.  It  is  urged  that  the  defend- 
ants' taking  possession  of  the  property  entitled  the  plaintiff  to  the 
freight.  There  is  some  apparent  plausibility  in  equity  in  this  posi- 
tion, but  it  must  be  observed  that  a  delivery  to  the  consignees  is  as 
much  a  part  of  the  contract  as  the  transportation.  Mr.  Angell,  in  his 
work  on  Carriers,  says:  **It  is  not  enough  that  the  goods  be  car- 
ried in  safety  to  the  place  of  delivery,  but  the  carrier  must,  and 
without  any  demand  upon  him,  deliver,  and  he  is  not  entitled  to 
Vol.  XXV.— 23 
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freight  until  the  contract  for  a  complete  delivery  is  performed.'* 
Section  280.  When  the  responsibility  has  begun,  it  continues  until 
there  has  been  a  due  delivery  by  the  carrier.  Id.,  note  1,  and  cases 
cited.  Pars,  on  Shipp.,  220.  And  in  this  case,  the  bill  of  lading 
expressly  requires  the  property  to  be  transported  aiid  delivered  to 
the  consignees.  The  delivery  was  as  essential  to  performance  as 
transportation  to  New  York,  and  it  is  a  substantial  part  of  the  con- 
tract. The  plaintiff  might  as  well,  in  a  legal  view,  have  stopped  at 
Albany,  or  any  other  intermediate  port,  and  stored  the  grain,- as  to 
have  stored  it  in  Brooklyn.  In  either  case  he  could  not  aver  a  full 
performance,  nor  that  he  was  prevented  by  the  defendants  from 
performing.  It  follows  that  ho  c:inn«)t  recover  upon  the  contract. 
Performance  is  a  condition  precedent  to  a  recovery.  As  said  by 
Lord  Ellenborough,  in  Liddard  v.  Lopes^  10  East,  526  :  "Tho 
parties  have  entered  into  a  special  contract  by  which  freight  is 
made  payable  in  one  event  only,  that  of  a  right  delivery  of  the 
cargo  according  to  the  terms  of  the  contract,  and  that  event  has 
not  taken  place,  there  has  been  no  sucli  delivery,  and,  consequently, 
the  plaintiff  is  not  entitled  to  recover." 

As  the  plaintiff  cannot  recover  under  the  contract,  if  he  has 
any  claim  for  freight  it  is  only  for  pro  rata  freight,  which  is  some- 
times allowed,  when  the  transportation  has  been  interrupted  or 
prevented  by  stress  of  weather  or  other  cause.  In  such  a  case,  if  the 
freighter  or  his  consignee  is  willing  to  dispense  with  the  perform- 
ance of  the  whole  voyage,  and  voluntarily  accept  the  goods  before 
the  complete  service  is  rendered,  a  proportionate  amount  of  freight 
will  be  due  as  **  freight  pro  rala  iiineris"  This  principle  was 
derived  from  the  marine  l:iw,  and  it  is  said  that  the  common  law 
presumes  a  promise  to  that  effect  as  being  made  by  the  party  who 
consents  to  accept  his  goods  at  a  place  short  of  the  port  of  destina- 
tion, for  he  obtains  his  property  with  the  advantage  of  the  carriage 
thus  far.  The  principle  is  based  upon  the  idea  of  a  new  contract, 
and  not  upon  the  right  to  recover  upon  the  original  contrsict  The 
application  of  this  principle  has  been  considerably  modified  by  the 
courts.  In  the  early  case  of  Luke  v.  Lyde,  2  Burr.  889,  a  contract 
was  inferred  from  the  fact  of  acceptance,  and  the  rule  was  enun- 
ciated without  qualification  that  from  such  fact,  without  n*gard  to 
the  circumstances,  and  whether  the  acceptance  was  voluntary  or 
from  necessity,  a  new  contract  to  pay  pro  rata  freight  might  be 
inferred.    Some  later  English  cases,  and  the  earlier  American  cases^ 
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apparently  followed  this  rule ;  but  tho  rule  has  bccti  in  both  coun- 
tries materially  modified,  and  it  is  now  liold  that  taking  possession 
from  necessity  to  save  the  property  from  destruction,  or  in  conse- 
quence of  the  wrongful  act  of  the  freighter,  as  in  Hunter  v.  Prin- 
setfj  10  East,  394,  and  in  13  M.  &  W.  229,  where  the  master  caused 
the  goods  to  be  sold,  or  when  the  carrier  refuses  to  complete  tho 
performance  of  his  contract,  tho  carritT  is  not  entitled  to  any 
freight  Parke,  B.,  in  the  last  case  stated  the  rule  with  upproval, 
that  to  justify  a  claim  for  pro  rata  freight  there  must  be  a  volun- 
tary acceptance  of  the  goods  at  an  intermediate  port,  in  such  » 
mode  as  to  raise  a  fair  inference  that  the  further  carriage  of  tho 
goods  was  intentionally  dispensed  with  ;  and  Lord  Ellbj^bor- 
OL'GH,  in  Hunter  v.  Prinsey,  supray  said:  "The  general  prop- 
erty in  the  goods  is  in  the  freighter  ;  the  ship-owner  has  no  riglit 
to  withhold  tho  jiossession  from  him  unless  he  has  either  earned 
his  freight  or  is  going  on  to  earn  it.  If  no  freight  be  earned,  and 
he  decline  proceeding  to  earn  any,  the  freighter  has  a  riglit  to  tho 
possession." 

Thompson",  C.  J.,  in  15  Johns.  12,  said  :  "If  the  ship-owner  will 
not  or  cannot  carry  on  the  cargo,  the  freighter  is  entitled  to  receive 
his  goods  without  paying  freight."  It  is  unneccssiiry  to  review  tho 
authorities.  The  subject  is  considered  in  Angell  on  Curriers,  g§  40-i 
to  409,  and  Abbott  on  Shipping,  5th  Am.  cd.,  547,  and  in  the  not:^3 
and  numerous  cases  referred  to,  and  the  rule  as  above  stated  seems 
to  have  been  generally  adopted  by  nearly  all  tho  recent  decisions, 
and  its  manifest  justice  commends  itself  to  our  judgment.  In  thia 
case  no  inference  of  a  promise  to  pay  prorata  or  any  freight  can 
be  drawn.  The  circumstances  strongly  repel  any  such  intention. 
The  carrier  doubtless  acted  in  acci>nlance  with  what  it  believed  to 
be  its  legal  rights,  but  the  act  of  storing  was  a  refusal  to  deliver, 
and  as  we  held  in  tho  Barber  case,  supra,  vl  wrongful  act  amounting 
to  conversion,  quite  equal  in  effect  to  the  sale  of  the  goods  in  tho 
eases  cited.  The  carrier  must  therefore  bo  regarded  as  refusing  to 
deliver  the  oats.  Neither  the  owner  nor  his  consignee  intendcl  to 
waive  a  full  performance  or  to  iissumc  voluntarily  to  relieve  tho 
plaintiff  from  non-perform:ince.  Tliay  chilmjl  Iho  possession  of 
the  property  and  the  right  to  posse<ssion  disch  irged  from  all  clai:n 
for  freight,  and  indemnified  the  warehouseman  against  such  claim. 
Every  circumstance  repels  the  idea  of  a  promise  to  pay  pro  rat  i 
freight.     The  case  stands,  therefore,  unembarrassed  by  thecircum- 
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stance  that  tho  consignee  took  possesRion  of  the  property  nnder 
the  circnmstauces,  and  it  presents  the  ordinary  case  of  an  action 
on  contract  where  the  party  seeking  to  enforce  it  lias  not  shown  a 
fnll  performance. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  freight 
upon  the  6,000  bushels  delivered.  The  contract  for  freight  is  an 
entirety,  and  this  applies  as  well  to  a  delivery  of  the  whole  quan- 
tity of  goods  as  to  a  delivery  at  all,  or  as  to  a  full  transportation. 
Parsons  on  Shipping,  204.  There  are  cases  where  this  rule  as  to 
quantity  has  been  qualified,  but  they  have,  I  think,  no  application 
to  the  present  case.  The  delivery  of  the  5,000  bushels  was  made 
with  the  understanding  and  expectation  that  the  whole  quantity 
was  to  be  delivered,  and  no  inference  can  be  drawn  of  an  intention 
to  pay  freight  in  part  without  a  delivery  of  the  whole.  The  quan- 
tity delivered  must  bo  regarded  as  having  been  received  subject  to 
the  delivery  of  the  whole  cargo.  There  was  no  waiver.  The  prin- 
ciple involved  is  analogous  to  a  part  delivery  from  time  to  time  of 
personal  property  sold  and  required  to  be  delivered.  If  the  whole 
is  not  delivered,  no  recoveiy  can  be  had  for  that  portion  delivered. 
18  Wend.  187  ;  13  Johns.  94  ;  24  N.  Y.  317. 

The  claim  for  lake  and  Buffalo  charges  stands,  I  think,  upon  a 
different  footing.  These  are  stated  in  the  bill  of  lading  at  5J 
cents  a  bushel,  amounting  to  1842.38.  It  must  be  presumed,  us 
the  case  appears,  that  the  plaintiff  advanced  these  charges,  and  if 
so  it  become  subrogated  to  the  rights  of  the  antecedent  carrier. 
The  claim  for  these  charges  was  complete  when  the  plaintiff  re- 
ceived the  property  to  transport,  and  was  not  merged  in  the  condi- 
tion requiring  the  performance  of  the  contract  by  the  plaintiff  to 
transport  the  property  from  Buffalo.  That  contract  was  independ- 
ent of  this  claim.  The  bill  of  lading  is  for  transportation  and 
delivery  upon  payment  of  freight  and  charges ;  but  if  the  plaintiff 
had  a  right  to  demand  any  part  of  the  charges  independent  of  the 
bill  of  lading,  that  instrument  would  not  deprive  him  of  such  right. 
We  have  been  referred  to  no  authority  making  a  liability  upon 
such  an  advance  dependent  upon  the  performance  of  the  contract 
for  subsequent  carriage.  If  the  action  had  been  by  the  lake  carrier 
to  recover  for  the  freight  to  Buffalo,  it  is  very  clear  that  the  defend- 
ants could  not  have  interposed  as  a  defense  that  the  carrier  from 
Buffalo  had  not  performed,  and  why  is  not  the  plaintiff  entitled 
to  the  same  rights  in  respect  to  this  claim  as  the  former  carrier  ? 
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I  am  unable  to  answer  this  question  satisfactonly  as  the  case  now 
appears. 

If  these  views  are  correct,  a  nonsuit  was  improper,  and  there 
must  be  a  new  trial  with  costs  to  abide  event. 

All  concur,  except  Allen,  J.,  taking  no  part,  and  Andrews, 

J.,  absent. 

Judgment  reversed. 


BBiJi  Estate  Trust  Compakt  v.  Erech. 

(89  N.  Y..348.) 

Uturiotii  agreement  for  fC'Tbearanee, 

A  valid  obligation  is  not  invalidated  by  a  usurious  agreement  for  the  exten- 
sion of  the  time  of  payment,  but  the  sum  paid  for  forbearance  will  be  ap- 
plied as  payment. 

ACTION  to  foreclose  a  mortgage  ;  defense  of  usury.  After  the 
bond  fell  due,  the  time  of  payment  was  extended  six  years,  in 
consideration  of  $1,000  above  lawful  interest,  paid  by  defendant 
to  plaintiff  for  such  extension.  On  the  trial  plaintiff  had  judg 
ment  for  the  full  amount  of  the  bond.  The  General  Term  modi- 
fied this  by  deducting  the  $1,000  and  interest  thereon ;  and  both 
parties  appealed. 

Henry  E.  DavieSy  for  plaintiff. 
Samuel  Hand,  for  defendant. 

Andrews,  J.  The  bond  and  mortgage  were  valid  in  their 
inception,  and  the  usurious  agreement  for  the  extension  of  the 
time  of  payment,  after  the  debt  became  due,  did  not  affect  their 
validity.  The  agreement  for  forbearance  was  void,  but  the  origi- 
nal debt  and  the  securities  given  for  it  remained  in  full  force. 
Blydenburgh  on  Usury,  97  ;  Sioartwout  v.  Paynes  19  Johns.  294  ; 
Merrills  ^»  Lato,  9  Cow.  66  ;  Rice  v.  Welling^  5  Wend.  595;  Farm- 
ers  and  Afechanics'  Bank  v.  Joslyn,  37  N.  Y.  353. 

The  sum  paid  on  tlie  usurious  agreement  for  forbearance  will  in 
equity  be  applied  as  a  payment  on  the  original  debt,  and  the 
defendant  was  entitled  to  have  the  one  thousand  dollara  paid  by 
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him  on  the  unlawful  agreement  credited  on  theboud  and  mortgage. 
Crane  v.  Huhhcl^  7  Paige,  413;  Judd  v.  SeaveVy  8  id.  548.  The 
plaintiff  on  the  trial  waived  any  claim  for  a  judgment  for  a  defici- 
ency against  the  defendant.  The  Special  1'erm  inadvertently 
included  in  the  direction  for  judgment  a  direction  that  the  defend- 
ant should  bo  adjudged  to  be  liable  for  any  deficiency  arising  on 
the  sale.  The  judgment  entered  directs  the  referee  making  the 
sale  to  specify  in  his  report  of  sale  the  amount  of  such  deficiency, 
but  it  does  not  in  terms  adjudge  the  defendant  liable  therefor. 
The  plaintiff's  counsel  on  the  argument  consented  that  the  judg- 
ment be  modified  by  inserting  a  provision  declaring  that  the 
defendant  was  not  liable  for  any  deficiency.  The  judgment  is 
therefore  modified  in  this  respect,  and  as  so  modified  afiHrmed. 

There  are  cross  appeals.  The  plaintiff  has  failed  in  his  appeal, 
and  the  modification  of  the  judgment  in  favor  of  the  defendant 
cjuld  not,  we  think,  upon  the  exception  taken,  have  been  demanded 
as  a  right 

Neither  party  should  have  costs  of  the  appeal  in  this  court. 

All  concur. 

Judgment  accordingly. 


DiLLEBBB  V.  Home  Life  Insurance  Company. 

(09  N.  Y.  856.) 

Life  insurance  —  Declaratione  of  insured  —  Construction  of  toarranties. 

In  an  action  on  a  policy  of  insurance  on  a  life  of  a  husband  for  the  benefit  ot 
his  wife,  the  fact  tliat  lie  had  had  a  disease  denied  in  the  application  being 
proved.  Lis  declaration  to  the  same  effect,  prior  to  the  application,  held  com- 
petent, not  to  prove  the  fact,  but  his  knowledge  of  it. 

An  attending  physician  is  incompetent  to  testify  as  to  information  of  the 
ronJition  of  the  insured,  acquired  in  his  attendance  and  necessary  to  enable 
him  to  prescribe. 

In  case  of  a  partial  answer  a  warranty  will  not  be  extended  beyond  the 
answer. 

Altliougli  fraud  may  be  predicated  upon  a  suppression  of  truth,  warranty  Is 
only  based  on  an  affirmation  of  something  not  true. 

In  case  of  a  warranty  thnt  the  answers  contained  in  the  application  were  full, 
correct,  and  true,  the  insured,  in  answer  to  a  question  whether  he  had  had 
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any  disease  within  ten  years,  and  if  fo,  to  give  name  of  physician,  stated 
that  he  had  liad  an  attack  of  feyer  nine  years  before,  and  gave  the  name  of 
the  attending  physician.  Held,  tliat  the  fact  that  he  had  had  other  sick- 
nesses and  physicians  did  not  constitute  a  breach  of  warranty. 

ACTION  on  a  policy  of  insumnco  issued  by  defendant  on  life  of 
plaintifTs  husband.  The  facts  sufficiently  appear  in  the 
opinion.  A  verdict  was  directed  for  defendant,  and  the  General 
Term  having  directed  judgment  thereupon,  tlie  plaintiff  appealed. 

Eaul,  J.  On  the  17th  day  of  August,  1867,  the  plaintiff  took 
out  a  policy  in  the  defendant  upon  the  life  of  her  husband,  payable 
to  him  on  the  14th  day  of  August,  1902,  if  he  should  then  be  liv- 
ing, but  in  case  of  his  doatii  before  that  time,  payable  then  to  her. 
He  died  September  5,  1871,  and  tiiis  action  is  brought  to  recover 
the  amount  insured.  The  stction  is  defended  upon  the  grounds  of 
breach  of  warranty,  and  fraud  in  the  representations  contained  in 
t)ie  application  upon  which  the  policy  was  issued.  At  the  close  of 
the  evidence,  upon  motion  of  defendant's  counsel,  the  court  heM 
that  the  uncontradicted  evidence  showed  breach  of  warranty  in 
the  answers  to  certain  questions  contained  in  the  application,  and 
\i\Hm  that  ground  directed  a  verdict  for  the  defendant  Plaintiff's 
counsel  excepted  to  the  direction,  and  asked  to  have  all  the  ques- 
tions of  fact  submitted  to  the  jury,  and  excepted  to  the  refusal  of 
the  judge  to  comply  with  the  request. 

The  plaintiff  and  her  husband  answered  ''no"  to  questions  in 
the  application  whether  he  had  ever  had  the  diseases  of  bronchitis, 
consumption,  or  spitting  of  blood,  or,  so  far  as  lie  knew,  any  symp- 
toms of  such  diseases  ;  whether  he  had  ever  had  disease  of  any 
vital  organ ;  and  whether  ho  had  ever  had  any  habitual  cough. 

Upon  the  trial,  after  defendant  had  given  evidence  by  physicians 
and  other  witnesses,  that  prior  to  the  date  of  the  policy  the  assured 
had  spit  blood  and  had  a  cough,  and  had  symptoms  of  consump- 
tion, its  counsel  offered  in  evidence  certain  letters  written  by  tlie 
assured  to  his  brother.  One  written  August  20,  1866,  in  which  he 
stated,  ''at  Binghamton  I  was  taken  witli  hemorrhage  of  the  lungs, 
which  made  mo  look  ghastly  for  a  few  days  ;  am  taking  cod  liver 
oil,  and  drinking  tar  water ;  do  not  cough  much  now ; ''  and 
another  written  Juno  21,  1867,  in  which  he  stated,  "  mv  health  is 
very  poor;  my  cough  hangs  on  to  me  ;  yesterday  I  was  examined, 
and  I  find  my  right  lung  is  affected  ;  my  physician  recommends  a 
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trip  to  the  salt  water,  and  perhaps  I  may  go  in  the  course  of  a  few 
days." 

PlaintiflTs  counsel  objected  to  these  letters,  on  the  ground  that 
the  statements  were  those  of  a  person  having  no  interest  in  the 
policy,  mere  hearsay,  and  not  admissible.  The  court  overruled 
the  objections  and  received  the  evidence,  and  plaintiff's  counsel 
excepted.  It  was  not  specified  for  what  purpose  these  letters  wci*e 
offered  or  received,  and  the  objection  was  general,  calling  for  their 
total  exclusion.  Hence,  if  they  were  competent  for  any  purpose 
there  was  no  error  in  receiving  them.  It  is  now  well  settled  that 
they  were  not  competent  to  prove  the  facts  stated  in  them.  Swift 
V.  The  Mass.  MuL  Life  Ins.  Co.,  63  N.  Y.  J  86 ;  s.  c,  20  Am. 
Kep.  522 ;  Edington  v.  Tlie  Mut.  Life  Ins.  Co.,  07  N.  Y.  185.  But 
it  was  important  for  the  defendant  to  show  that  the  assured 
had  knowledge  that  he  had  had  symptoms  of  consumption,  and  for 
the  purpose  of  showing  such  knowledge,  the  facts  being  otherwise 
proved,  within  the  cases  above  cited,  tiie  letters  were  competent. 
Hence  there  was  no  error  committed  in  receiving  these  letters,  but 
they  must  be  treated  as  received  for  the  sole  purpose  for  which  they 
were  admissible.  The  defendant  called  several  physicians,  and 
asked  them  to  disclose  information  which  they  had  acquired  as  to 
the  condition  of  the  assured  while  attending  him  profession  ally* 
and  which  information  was  necessary  to  enable  them  to  presci'ibe 
for  him  as  physicians.  The  evidence  was  objected  to  by  plaintiff's 
counsel,  on  the  ground  that  the  statute  prohibited  such  disclosures. 
The  objection  was  overruled,  and  the  evidence  was  received.  It  is 
not  now  disputed  that  the  court  erred  in  receiving  this  evidence.  2 
R.  S.  406,  §  73;  Edington  v.  Mut.  Life  Ins.  Co.,  supra.  But 
the  claim  is  that  this  evidence  did  not  harm  the  plaintiff,  as  the 
other  evidence  was  overwhelming  and  undisputed  that  there  was  a 
breach  of  warranty.  With  this  view  all  the  evidence  of  the  physi- 
cians called  by  the  defendant  as  to  the  diseases  of  the  assured 
must  be  stricken  out  It  is  true  that  the  plaintiff  did  not  object 
to  the  evidence  of  Dr.  Clark,  who  attended  the  assured  at  Niagam 
Falls  in  1867,  prior  to  the  date  of  the  policy.  But  having  already 
made  her  objections  three  times  to  the  same  class  of  evidence,  it 
was  not  necessary  that  the  objection  should  be  repeated.  The 
reception  of  this  evidence  was  the  consequence  of  the  erroneous 
rule  of  law  laid  down  in  the  disposition  of  the  prior  objections, 
and  it  must  be  treated  as  having  been  received  under  the  ruling:. 
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When  upon  a  trial  an  objection  has  once  been  distinctly  made  and 
OYermled,  it  need  not  be  repeated  to  tlie  same  class  of  evidence. 
The  rule  in  such  cases  has  been  laid  down  and  should  be  observed 
in  the  further  progress  of  the  trial,  without  further  vexing  the 
court  with  useless  objections  and  exceptions.  Nothing  is  waived 
by  conforming  to  the  rule  laid  down.  Hence,  Dr.  Clark's  evidence, 
like  that  of  the  other  physicians,  must  be  treated  as  out  of  the 
case. 

The  letters,  as  above  said,  cannot  be  used  to  prove  ihe  facts 
stated  in  them.  After  all  this  evidence  is  stricken  out,  the  defend- 
ant has  lost  the  main  features  of  its  defense.  It  has  left  the  evi- 
dence of  several  lay  witnesses  as  to  the  spitting  of  blood  by  the 
assured  to  some  extent,  and  as  to  his  coughing  and  his  appearance 
on  several  occasions.  But  on  the  other  hand,  the  plaintiff  has  the 
certificate  of  defendant's  examining  physician,  made  at  the  time 
of  the  application,  showing  a  perfect  state  of  health,  and  the  evi- 
dence of  two  physicians  and  other  witnesses  tending  to  show  free- 
dom from  disease,  a  good  state  of  health  prior  to  the  date  of  the 
policy,  and  that  the  spitting  of  blood  may  have  been  casual,  and 
not  the  result  of  any  disease.  Without  the  improper  evidence, 
there  would  have  been  such  a  conflict  in  the  evidence  as  to  his  dis- 
eases and  the  state  of  his  health  before  the  date  of  the  policy,  as  to 
have  required,  as  demanded  by  the  plaintiff,  a  snbmission  of  the 
questions  to  the  jury.  For  the  error  thus  alluded  to,  then,  the 
judgment  must  be  reversed,  unless  for  considerations  now  to  bo 
noticed  an  affirmance  may  still  be  had. 

In  the  application  were  the  following  questions  and  answera : 
"Has  the  party  had,  during  the  last  ten  years,  any.sickness  or  dis- 
ease ?  if  so,  state  particulars,  and  the  name  of  the  physician  or 
physicians  who  prescribed,  or  who  were  consulted."  A.  "Nine 
years  ago  had  an  attack  of  typhoid  fever."  Q.  "Have  yon  em- 
ployc'i  f^T  consulted  any  physicians  for  yourself  or  your  family  ?  if 
80,  give  name  or  names  and  residence."  A.  "Dr.  Paine,  Putnam, 
Conn.,  nine  years  ago  ;  he  is  now  dead." 

Annexed  to  the  application  was  an  agreement,  signed  by  the 
plaintiff  and  her  husband,  in  which  it  was  declared  that  the  an- 
swers contained  in  the  application  ''are  warranted  to  be  full,  cor- 
rect, and  true,  and  that  no  circumstance  is  concealed  or  withheld 
in  relation  to  the  past  or  present  state  of  his  health,  etc.,  which 
may  render  an  insurance  on  his  life  more  than  usually  hazardous, 
Vol.  XX  v.  — 24 
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or  which  may  affect  unfavorably  his  prospects  of  life,  and  with 
wliich  the  directors  of  said  company  ought  to  be  made  acquainted," 
4ind  in  which  it  was  agreed  that  if  tlio  answers  were  not  in  all  re- 
spects full,  true  and  correct,  the  policy  should  be  void. 

It  was  proved  beyond  question  that  in  August,  1866,  at  Bing- 
liamton,  the  assured  had  an  attack  of  spitting  blood,  and  that  a 
doctor  was  called,  and  visited  and  prescribed  for  him  twice.  Dr. 
Clark,  of  Niagara  Falls,  was  called  as  a  witness  by  defendant,  and 
testified  that  he  knew  the  assured  at  that  place  in  June  and  July. 
1867,  that  he  was  attending  plaintiff  who  was  sick,  and  that  from 
June  16th  to  July  3d  ho  also  attended  the  assured  daily,  and  pre- 
4scribed  for  him.  But  the  plaintiff  testified  that  she  was  there,  that 
she  was  sick,  and  that  Dr.  Clark  attended  her ;  that  the  assured 
was  not  sick,  and  that  she  never  heard  that  Dr.  Clark  examined 
him.  There  were  two  other  physicians  called  by  the  defendant 
who  had  attended  the  assured,  but  their  attendance  was  after  the 
date  of  the  policy.  Upon  this  evidence  csin  it  be  held  as  matter  of 
law  that  there  was  a  breach  of  warranty  in  the  answera  in  refer- 
ence to  the  physicians  ?  The  answers  were  literally  true.  Dr. 
Paine  had  been  his  physician  about  the  time  mentioned,  iu  a  seri- 
ous and  protracted  illness,  and  he  was  dead.  It  was  not  said  that 
he  had  had  no  other  physician,  and  if  a  fuller  and  more  precise 
answer  was  desired,  the  defendant  should  have  exacted  it  It  was 
full  and  complete  so  far  as  it  went  FUch  v.  Am.  Pop.  Life  Ins. 
Co.,  59  N.  Y.  667, 573 ;  8.  c,  18  Am.  Rep. 372 ;  EdingtoJi  v.  MuL  Life 
Ins.  Co.,  supra.  If  a  question  is  not  answered,  there  is  no  warranty 
that  there  is  nothing  to  answer.  Liberty  Hall  v.  Lis.  Co.,  7  Gray, 
^61.  And  so  in  the  case  of  a  partial  answer,  the  warranty  cannot  be 
extended  beyond  the  answer.  Fraud  may  be  predicated  upon  the 
suppression  of  truth,  but  breach  of  warranty  must  bo  based  u}X)n  the 
affirmation  of  something  not  true.  Hero  there  was  no  warranty  that 
the  answer  stated  the  names  of  all  the  physicians  whom  he  had 
employed  or  consulted  at  any  time.  It  is  true  that  in  the  agree- 
ment annexed  to  the  application  it  is  said  that  the  answers  arc 
warranted  *'  to  be  full."  But  what  was  intended  by  these  words, 
and  what  had  the  assured  a  right  to  suppose  was  intended  by  them? 
Was  it  intended  that  the  assured  should  lose  the  benefit  of  his 
policy,  after  parting  with  his  money,  if  he  omitted,  innocently 
or  inadvertently,  to  give  the  name  of  every  physician  who  at  any 
time  had  been  employed  for  himself  or  f of  his  ^mily  in  any  illness, 
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however  temporary  or  trifling?  The  circumstauces  under  which 
the  words  were  used  forbid  such  a  construction.  The  assured  had 
answered  many  questions  calling  fur  minute  information  upon 
many  subjects,  and  for  the  substantial  truth  of  his  answers  he  was 
responsible.  The  other  thing  to  be  provided  against  was  the  sup- 
pression of  the  truth,  and  hence  in  the  agreement  there  is  a  war- 
ranty that  tlie  answers  arc  full,  and  that  no  material  circumstance 
has  been  ^^  concealed  or  withheld/'  Taking  all  the  language  used, 
the  meaning  was  that  the  answers  were  true,  and  that  they  were 
full,  in  the  sense  that  the  assured  had  not  intentionally  concealed 
or  withheld  any  material  fact  or  circumstance.  The  assured  could 
not  have  understood  from  all  the  language  used  that  if  he  answered 
honestly  all  the  questions  put  to  him,  he  was  to  lose  the  benefit  of 
his  policy  in  case  he  omitted  some  fact  requisite  to  make  any  one 
of  the  numerous  answers  full,  because  his  attention  was  not  partic- 
ularly called  to  it,  or  because  it  had  escaped  his  attention  or  mem- 
ory, or  because  he  did  not  deem  it  material  to  a  full  answer. 
Warranties  in  policies  of  insurance  are  strictly  construed.  They 
will  not  be  extended  to  include  any  thing  not  necessarily  implied 
in  their  terms.  Loud  y.  Ins,  Co.,  2  Gray,  221;  Campbell  v.  Ins. 
Co,y  98  Mass.  381;  Hide  v.  Bruce,  3  Douglas,  213. 

When  the  language  used  in  a  policy  may  be  understood  in  more 
senses  than  one,  it  is  to  be  understood  in  the  sense  in  which  the 
insurer  had  reason  to  suppose  it  was  understood  by  the  assured. 
Hoffman  y.  ^tna  F.  Ins,  Co.,  32  N.  Y.  405.  Conditions  and  pro- 
visos must  be  strictly  construed  against  the  insurers,  because  they 
have- for  their  object  to  limit  the  scope  and  defeat  the  purpose  of 
the  principal  contract;  and  as  the  insurer  prepares  the  contract 
and  furnishes  the  language  used,  any  ambiguity  in  the  contract 
must  be  taken  most  strongly  against  him.  Powkes  v.  M,  £  L.  Life 
Ass.  Assn.,  3  Best  &  Smith  (Q.  B.),  917. 

We  are,  therefore,  of  opinion  that  it  was  a  question  of  fact  to  be 
submitted  to  a  jury  whether  the  answer  of  the  assured  as  to  the 
physicians  employed  or  consulted  was  honestly  and  fairly  made,  or 
whether  a  portion  of  the  truth  was  fraudulently  and  intentionally 
suppressed  or  withheld. 

The  judgment  must,  therefore,  be  reversed  and  a  fiew  trial 
granted,  costs  to  abide  event 

All  ooncor.    Rapallo,  J.,  absent 

Judgment  reversed. 
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Trade-mark — "  Clean  hande'* 

In  an  action  to  restram  the  infringement  of  a  trade-mark,  the  complaint 
alleged  that  the  plaintiffs  manufactured  brandy,  which  they  sold  in  **  quart 
and  pint  bottles/*  with  their  trade-mark  thereon.  It  appeared  that  the  bot- 
tles were  of  the  size  ordinarily  used  in  the  trade,  and  there  was  nothing  on 
them  to  indicate  the  quantity ;  that  the  brandy  was  imported  and  entered  at 
the  custom-house  at  the  true  quantity  ;  it  did  not  appear  that  the  bottles 
were  used  in  the  trade  as  measures  of  quantity,  that  purchasers  did  not 
understand  their  capacity,  that  the  plaintiffs  ever  represented  that  they  con- 
tained quarts  or  pints,  or  that  they  ever  deceived  any  one  as  to  their  rapacity; 
the  court  found  that  defendants  wrongfully  imitated  plaintiffs'  trade  mark, 
but  that  the  plaintiffs  did  not  use  quart  or  pint  bottles  as  alleged  in  tlieir 
complaint,  but  bottles  falsely  and  deceitfully  represented  to  contain  those 
quantities,  and  that  the  trade-mark  was  designed  and  used  to  protect  this 
fraud,  and  dismissed  the  complaint ;  this  defense .  was  not  set  up  in  the 
answer  nor  litigated  at  the  trial.  IleJd^WidX  the  finding  of  fact  and  the  con- 
clusion derived  therefrom  were  erroneous.    (See  note,  p.  191.) 

ACTION  to  restrain  infringemeat  of  trade-mark.  The  complain t 
alleged  that  plaintiffs  manufactured  and  imported  brandy, 
which  they  bottled  "in  quart  and  pint  bottles,"  upon  which  they 
placed  their  trade-mark;  that  by  means  of  the  trade- mark  the 
brandy  had  a  great  reputation  and  sale  as  "  Hennessy  Brandy; " 
that  the  defendants  put  up  and  sold  an  inferior  article  of  brandy, 
with  a  trade-mark  imitated  from  the  plaintiffs',  as  ^'  Hennessy 
Brandy."  The  other  facts  appear  in  the  opinion.  The  defendants 
had  judgment  in  the  New  York  City  Common  Pleas,  upon  dis- 
missal of  the  complaint,  which  was  affirmed  at  Qeneral  Term,  and 
plaintiffs  appealed. 

Samuel  Handy  for  plaintiffs. 

Wm.  Henry  Arnoux,  for  defendants. 

Earl,  J.  It  was  found  by  the  court  that  the  defendants  pirated 
plaintiffs'  trade-mark,  but  it  dismissed  the  complaint  upon  the  fol* 
lowing  findings  of  facts: 
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"  The  plaintiffs,  in  the  conduct  of  their  business,  and  for  the 
purpose  of  effecting  sales  of  their  brandy  in  bottles,  do  not  use  or 
employ  in  their  said  business  quart  or  pint  bottles,  as  alleged  in 
their  complaint,  but  for  the  purpose  of  effecting  sales  thereof  in 
bottles,  systematically  and  intentionally  use  bottles  falsely  and 
deceitfully  cast  and  constructed  as  pretended  or  ostensible  quart 
and  pint  bottles,  and  represented  by  plaintiffs  as  'quart  and  pint' 
bottles,  but  which  in  fact  are  deficient  in  the  quantities,  as  represented 
by  such  bottles,  to  the  extent  of  7-30  thereof;  that  the  plaintiffs' 
said  trade-mark  was  designed  and  used  to  protect  such  false  and 
deceptive  representations  as  to  the  quantity  of  the  article  contained 
in  such  bottles,  and  to  promote  the  deception  of  buyers  of  the  arti- 
cle in  that  respect;"  and  upon  the  following  conclusion  of  law 
based  thereon:  ''That  such  false  and  deceptive  representation  as 
to  the  quantity  of  the  brandy  put  up  and  offered  for  sale,  and  sold 
in  such  bottles,  deprives  the  plaintiffs  of  any  right  to  claim  any 
protection  of  this  court,  through  any  remedy  by  injunction,  for 
their  trade-mark  so  designed  to  favor  and  confirm  such  falsehood 
and  deception." 

The  ground  upon  which  plaintiffs'  complaint  was  thus  dismissed 
was  not  set  up  in  the  answer,  and  does  not  appear  to  have  been  lit 
igated  at  the  trial.  There  is  an  allegation  in  the  complaint  that 
the  plaintiffs  put  up  their  brandy  in  quart  and  pint  bottles,  and 
put  their  trade-mark  upon  such  bottles,  and  exported  them  for  sale; 
but  no  fact  is  alleged  in  the  complaint  or  answer  from  which  it 
could  be  inferred  that  the  brandy  was  thus  put  up  for  the  purpose 
of  deceiving  or  imposing  upon  any  one. 

Nothing  appeared  upon  the  bottles  or  the  trade-mark  to  indicate 
that  the  bottles  contained  quarts  and  pints;  and  there  was  nothing 
in  their  appearance  or  form  to  deceive  or  impose  upon  any  one. 
They  were  transparent,  and  any  one  looking  at  them  could  see  the 
quantity  they  contained.  It  does  not  appear  that  these  bottles  in 
the  trade  are  ever  used  as  the  measure  of  quantity,  or  that  they  uro 
ever  sold  or  bought  as  actually  containing  quarts  and  pints.  The 
plaintiffs  are  manufacturers  of  and  wholesale  dealers  in  the  brandy, 
and  the  bottles  when  imported  into  this  country  are  entered  at  the 
custom-house  with  a  statement  of  the  true  quantity  contained  in 
them.  There  is  no  proof  that  any  purchasers  from  the  plaintiffs 
purchased  upon  the  faith  that  the  bottles  actually  contain  quarts 
and  pints,  or  that  such  purchasers  did  not  understand  perfectly         ^ 
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their  capacity;  and  tliere  is  uo  proof  that  the  plaintifEs  ever  repre- 
sented to  any  one  that  the  bottles  contained  quarts  and  pints,  or 
that  they  ever  deceived  or  imposed  upon  any  one;  and  there  is  no 
proof  that  any  dealers  in  their  bottles  of  brandy  ever  sell  them  as 
containing  more  than  by  measure  they  actually  contain.  It  does 
not  appear  that  plaintiffs'  trade-mark  was  used  or  could  be  used  by 
them  to  impose  upon  or  deceive  any  one,  or  that  they  carried  on 
their  business  for  a  dishonest  purpose,  or  in  such  way  as  to  cheat 
or  defraud  any  one.  It  is  not  questioned  that  their  brandy  is  a 
genuine  article,  just  what  it  purports  to  be,  and  while  in  their 
complaint  the  bottles  are  described  as  quart  and  pint  bottles,  they 
appear  to  be  of  the  ordinary  sizes  used  in  the  liquor  trade,  and  I 
think  we  may  assume  that  the  brandy  in  them  is  sold  by  the  bot- 
tle, and  not  in  reference  to  measure.  Any  one  purchasing  knows 
just  what  he  is  purchasing,  and  the  price  is  regulated  by  the  size 
of  the  bottles. 

We  may  assume  that  the  plaintiffs  ship  their  brandy  to  various 
parts  of  the  world,  and  the  fact  that  a  quart  differs  in  size  in  vari- 
ous countries  shows  that  it  is  impracticable  to  iiave  bottles  which 
siiali  actually  measure  quarts  and  pints.  The  brandy  is  put  in  bot- 
tles of  convenient  size,  and  sold  by  the  bottle,  and  in  this  country 
they  may  be  called  quart  and  pint  bottles  l)ccause  tlioy  are  nearest 
in  size  to  the  measures  named,  and  tlie  designation  is  sufficiently 
accurate  for  all  the  purposes  of  trade,  and  no  one  is  necessarily  or 
intentionally  deceived. 

This  is,  therefore,  not  a  case  where  it  can  be  said  that  plaintiffs 
came  into  court  with  unclean  hands  and  guilty  consciences,  and 
must  therefore  be  denied  equitable  relief.  It  is  not  like  the  cases 
where  the  trade-mark  is  used  to  deceive  or  impose  upon  the  public, 
or  whore  it  is  used  upon  a  spurious,  worthless  or  deleterious  com- 
pound, or  where  the  business  in  which  it  is  used  is  carried  on  sys- 
tematically in  a  dishonest  and  fraudulent  way.  In  such  cases 
courts  will  not  lend  their  aid  to  protect  trade-marks.  Laird  v. 
Wilder,  9  Bush  (Ky.),  131;  s.  c,  15  Am.  Rep.  707;  Heath  v.  Wright, 
3  Wall.  Jr.  141;  Fvtridge  v.  Wells,  13  How.  Pr.  385  ;  Hobbsv,  Fran- 
cais,  19  id.  5G7 ;  Walcott  v.  Walker,  7  Vcs.  1  ;  Hogg  v.  Kirby,  8 
id.  215  ;  Pidding  v.  How,  8  Sim.  477 ;  Palmer  v.  Harris,  fiO 
Penn.  15G  ;  Lee  y.  Haley,  L.  B.,  5  Chy.  App.  155;  Wolfe  \.  Burke, 
56  N.  Y.  122. 
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We  are,  therefore,  of  opinion  that  the  judgment  must  be  reversed^ 
and  naw  trial  granted,  costs  to  abide  event. 
All  concar.  Allen  and  Folger,  JJ.,  absent. 

Judgment  reversed. 


Note  bt  thie  Rbpobtkb.— The  doctrine  is  well  established  that  a  court  of 
equitj  will  not  iuterfere  to  restrain  the  infriiigemeut  of  it  Lrade-mnrlE,  in 
behalf  of  one  who  has  in  the  mark  itself,  or  in  labels,  adrertioements,  and  tho 
like,  made  false  representations  as  to  the  nature  or  in^redientd  of  the  aiticle, 
or  the  name  of  the  manufacturer,  or  the  place  of  manufacture,  or  in  any  other 
respect,  where  such  representations  are  calculated  to  deceive  and  injure 
the  public  or  purchasers.  In  Laird  v.  Wilder^  15  Am.  Rep.  707;  n.  c  .  9 
Bush,  131,  the  plaintiff  advertised  and  sold  **Laird*s  Bloom  of  Youth  and 
Liquid  Pearl,**  an  article  for  the  toilet,  falsely  representing  in  his  udvertide- 
men ts  that  it  was  "free  from  all  mineral  and  poisontms  substaucos/' it  was 
held  that  he  was  without  remedy  although  the  defendant  imitated  his  bottles, 
labels,  and  trade-mark  in  the  advertising  and  selling  of  a  similar  article.  The 
court  pronounced  the  plaintiff,  himself,  a  humbug,  and  his  preparation  a  clieat 
upon  the  public.  The  decision  was  arrived  at  not  because  the  article  in  question 
was  of  a  *' fancy  kind,**  with  '*a  high  sounding  name,**  nor  because  of  the  mere 
puffs  in  the  plaintiff's  advertisements,  '*  although  that  paper,  inconsistently,  ns- 
we  tliink,  with  the  proof  in  this  c:ise,  represents  the  '  Bloom  of  Youth,*  as  ibe 
*  secret  of  beauty,'  and  *an  invaluable  and  wonderful  toilet  article,'  the  discov- 
ery of  a  celebrated  chemist  in  France,  to  whom  *all  the  courts  of  Europe,  at 
the  present  age,  owe  all  their  beauty  and  loveliness;'**  but  because  the  pre- 
paration contained  carbcniate  of  load,  an  article  injurious  to  the  complexion 
and  the  health,  *' with  the  express  as  well  as  implied  assurance  to  the  public,. 
that  it  was  *  free  from  all  minei*al  and  poisonous  substances.* ' 

In  HeaUi  v.  Wright,  8  Wallace,  Jr.,  141,  the  suit  was  for  an  injunction  restrain- 
ing the  defendant  from  using  the  word  '*  Kathairon,"  a  compound  for  toilet 
purposes,  on  bottles  and  labels.  Both  **  Kathalrons  "  consisted  of  castor  oil 
and  brandy.  The  plaintiff  represented  on  his  labels  that  his  would  cure  ''  scald 
head,  tetter,  ringworm,  erysipelas,  itch,  barber's  itch,  shaving  pimples,  salt 
rheum,  chapped  hands,  stings,  cuts,  chilblains,  swellings,  inflammations,  rheu- 
matisms, nervous  headache,  and  restore  the  hair  and  prevent  it  from  turning 
gray  ** ;  and  a  highly  exaggerated  statement  of  its  virtues  and  reputation.  The- 
defendant*s  labels  represented  su.  stantially  the  same,  excepting  erysipelas, 
and  professed  that  his  preparations  had  had  '*  millions  of  patrons.'*  The  court 
refused  '*an  injunction  against  the  vendor  of  a  itatent  medicine  at  the  suit  of 
his  brother  quack.**  « 

In  Fctridife  v.  TFel/s,  13  How.  Pr.  3S5,  the  article  in  question  was  a  liquid 
soap,  made  of  palm  oil,  potash,  alcohol  and  sugar,  highly  scented,  and  called 
*'  Balm  of  Thousand  Flowers,*'  and  the  relief  asked  was  an  injunction  restrain- 
ing the  defendant  from  the  use  of  that  name.  The  court  denied  the  relief, 
although  there  was  a  palpable  imitai  ion,  h<»lding  that  the  name  was  not  a  mere- 
*  fancy  name,"  but  "used  to  convey  to  the  minds  of  purchasers  the  assurance 
that  the  highly  scented  liquid  to  which  the  name  is  given  is,  in  truth,  an  extract 
or  distillation  from  flowers.**  But  in  uddilion,  every  bottle  was  inclosed  in  an 
outer  wrapper,  con taiuiug  the  printed  statement  that  the  preparation  was  "  the- 
▼ery  balm  and  extract  of  healing  blossoms."    The  device  of  the  plaintiff,  of 


192  NEW  YORK, 


HennesBj   v.  Wheeler. 


puttiug  a  drop  of  boiiej  into  every  bottle,  wtis  iiieffeotual  to  juBtlfj  the  natural 
inference  from  these  representations.  The  wrapper  also  contained  a  represen- 
tation that  the  article  would  cure  agn^^at  number  of  specified  cutaneous  diS' 
orders;  insure  a  new  growth  of  hair  and  preserve  its  natural  color;  and  pre^ 
serve  the  teeth.  Admitting  that  the  article  might  be  a  good  soap,  the  court 
refused  to  protect  it  on  account  of  these  false  representations,  observing  that 
"the  privilege  of  deceiving  the  public,  even  for  their  owu  benefit,  is  not  a 
legitimate  subject  of  commerce.'* 

The  same  doctrine  was  held  in  Hobba  v.  Fraricais.  10  How.  567,  in  regard  to  a 
cosmetic  entitled  *'  Meen  Fun,"  and  falsely  professing  on  the  plaintiiTs  labels 
to  be  a  *' celebrated  Chinese  skin  powder,"  and  to  be  mannfaotured  at**  24 
Mark  Lane,  Loudon,*'  by  **  Fabian  &  Co.,"  and  **  patronized  by  Her  Majesty 
the  Quepu ;"  and  that  the  plaintiff  is  simply  '* sole  agent "  of  the  London  man- 
nfucturer,  whereas  the  article  was  made  in  New  York  by  the  plaintiff,  who  was 
the  sole  proprietor.  The  court  said  there  was  *'  a  manifest  intention  to  deceive 
and  mislead  the  public,"  and  refused  an  injunction  against  the  defendant's 
use  of  the  name  and  similar  labels. 

In  Piddiiig  v.  How,  8  Sim.  477,  the  plaintiff,  in  his  labels  and  advertisements, 
falrtely  intimated  that  a  tea  which  he  advertised  and  sold  under  the  name  of 
"  Howqua's  Mixture,"  was  mixed  by  Howqua,  in  Canton,  and  was  purchased 
from  him  and  imported  into  this  country  by  the  plaintiff,  in  the  packages  in 
which  it  was  sold ;  that  the  tea  which  giive  it  its  peculiar  flavor  was  very  rare 
and  high-priced  even  in  China,  and  was  grown  in  only  one  province  of  that 
country,  named  Kyiang  Nan,  and  could  not  be  procured  in  England  at  any 
price.  An  injunction  against  the  use  of  similar  labels  and  advertisements 
in  the  same  business  by  defendant  was  denied. 

In  Palmer  V.  Ilan-is^  00  Penu.  St.  156,  the  plaintiff  sold  cigars,  really  made 
by  himself  in  New  York,  in  boxes  with  labels  in  Spanish,  announcing  that  the 
cigars  were  made  in  Havana.  An  injunction  was  refused  him.  In  spite  of  the 
fact  that  the  label  was  in  Spanish,  and  that  the  boxes  were  stamped  with  a 
government  domestic  revenue  stamp,  which  was  different  from  the  stamp  for 
foreign  goods.  The  court  say  "it  is  not  necessary  that  any  one  person  has 
been  actually  deceived  or  defrauded;  it  is  enough  that  it  is  a  mlsrepresenta^ 
tiou,  calculated  to  have  that  effect  on  the  unwary  and  uususpiolous." 

Lee  V.  HaUy^  5  L.  R.  Ch.  App.  155,  was  a  case  oX  rival  coal  companies,  and 
imitation  of  name  and  signs.  The  defendant  averred  that  the  plaintiff  falsely 
stated  in  his  prospectuses  that  he  sold  "  Wallsend  coal,"  and  also  averred  that 
he  habitually  sold  short  weight.  The  proof  did  not  bear  out  these  averments, 
but  the  court  remark:  "  If  the  plaintiffs  had  been  systematically  and  know- 
ingly carrying  on  a  fraudulent  trade,  and  delivering  short  weight,  it  is  beyond 
all  question  that  this  court  would  not  interfere  to  protect  them.*' 

In  Wolfe  v.  iJur/ce, 56  N.  Y.  lift,  the  plaintiff  sold  Holland  gin  under  the 
name  of  **  Aromatic  Scheidam  Schnapps,"  with  labels  describing  it  as  a  medi- 
cine, specific  for  certain  specified  diseases,  and  as  **au  invigorating  tonic  and 
medicinal  beverage,"  but  nowhere  disclosing  that  it  was  gin.  It  was  said, 
although  not  necessary  to  the  decision  (which  went  on  the  ground  that  the 
word  "  schnapps  "  is  not  entitled  to  protection  as  a  trade-mark),  that  such 
conduct  would  prevent  the  interfei*euce  of  ac«)urt  of  equity  for  the  plaintiff. 

Walvoty,  Walker,  7  Ves.  1,  au  injunction  was  denied  by  Lord  Chancellor 
Rldon  for  the  protection  of  a  book  alleged  by  the  defendant  to  be  libelous^ 
althtiugh  he  admitted  that  he  had  republibhed  it  without  authority. 

llogj  V.  Kirby,  8  Yes-  215,  was  an  application  to  dissolve  an  injunction 
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■training  defeiidaut  from  pablishing  a  magazine  as  a  oontinuMion  of  the  plain- 
tifTs  magazine,  which  latter  was  published  with  aflctitioas  name  on  its  title 
page  as  author,  and  falsely  professed  to  be  published  by  defendant.  The 
Lord  Chauoellor  said  he  had  **  oonsideral>le  difficulty  as  to  the  false  colors 
under  which  the  original  publication  appears;  t bough  this  is  very  usual.  I 
cannot  represent  it  to  my  mind  otherwise  than  as  something  excessively  like  a 
fraud  on  the  public ; "  but  he  left  that  **as  an  ingredient  in  the  action  for 
damages." 

The  foregoing  are  the  cases  cited  in  the  opinion  in  the  principal  case.  In  ad- 
dition, the  defendants*  counsel  cited  the  following: 

Southeyr.  Sherwood,  *i  Meriy.  434,  a  motion  for  an  injunction  against  publish- 
ing the  poem  *^  Wat.  Tayler."  The  court  said  that  it  would  not  interfere  to 
protect  a  publication  not  innocent,  but  expressly  declined  to  pass  on  the  nature 
of  the  work,  and  refused  the  injunction  on  another  ground. 

Jfotn^i  T.  3f c^dafn,  86  L.  J.  Ch.  tifi :  here  the  court  refused  protection  to 
the  plaintiff  for  the  designation  **  Patent  Plumbago  Crucibles.**  the  article 
never  having  been  patented,  and  it  made  no  difference  that  the  plaintiff  t)e- 
lieved  that  the  article,  which  be  brought  from  America,  had  been  patented  there. 

Leather  Cloth  Company  v.  America  LecUher  Cloth  Company,  11  Jur.  (N.  S.)  518, 
in  the  House  of  Lords;  the  doctrine  of  **  clean  hands  "  was  re-iterated,  in  re- 
spect to  a  false  announcement  on  n  stamp  on  leather  cloth  made  by  plaintiff, 
that  it  was  Crocketts  &  Co.*s  tanned  leather  cloth,'*  and  **  patented,**  although 
the  right  to  manufacture  it  had  been  purchased  of  Crocketts  &  Co.  Lord 
Cbaxwobth  said,  *'  So,  in  the  case  of  l>ottles  or  casks  of  wine,  stamped  as  be- 
ing the  growth  of  a  celebrated  vineyard,  cheese  marked  as  the  produce 
of  a  famous  dairy,  or  hops  stamped  as  coming  from  a  well-known  hop  garden 
in  Kent  or  Surrey ;  no  protection  would  be  given  to  the  sellers  of  such  goods; 
if  they  vrere  not  really  the  produce  of  the  places  from  which  they  purported  to 
come.** 

Taylor  v.  6  •dUs,  5  Daly,  285 ;  the  plaintiff  asked  to  have  defendant  enjoined 
from  the  use  of  the  words  "  Gold  Medal  '*  on  saleratus ;  but  this  was  refused  on 
the  ground  that  it  was  not  properly  a  trade-mark,  and  also  implied  that  a 
medal  had  l>een  awarded  to  the  manufacturer  for  the  article,  whereas  none  had 
ever  l>eeu  so  awarded.  This  was  in  spite  of  the  fact  that  the  plaintiff  stated  on 
his  labels,  in  fine  type,  that  the  saleratus  had  been  so  denominated  because  of 
its  superior  excellence.  This  case  was  affirmed  in  30  N*.  Y.  Rep.,  on  the 
ground  that  the  words  did  not  constitute  a  trade- mark. 

Con9olidatedFruUJarCo.y.Dorfiingerj  1  W.  Dig.  427,  a  Pennsylvania  case; 
held,  that  a  trade-mark  falsely  representing  that  an  article  was  patented  is 
invalid. 

Estcourt  y.  Eateourt  Hop  Essence  Co»t  L.  R.,  10  Ch.  App.  276;  here  costs  were 
refused  on  the  dismissal  of  the  bill,  because  defendant  was  enga^'.ea  in  deceiv- 
ing the  public.  The  Lord  Chauoellor  says,  '*  It  Is  not  the  province  of  this 
court  to  protect  speculations  of  this  kind." 

FoteU  V.  Spear,  1  M.  L.  liep.  (N.  S.)  180,  was  an  early  American  case,  in  the 
United  States  Circuit  Court  of  Peinisylvania.  The  action  was  to  protect 
*'Wistar*s  Balsam  Wild  ('herry,*'  and  the  protection  was  refused  on  the 
gnmnd  that  it  wms  a  quack  medicine,  announced  in  advertisements  to  cure  *'aa 
incongruous  group  of  diseases.**  The  court  said :  **  For  aught  that  appears,  it 
may  be  innocent  enough ;  but  though  *  valuable  *  as  it  is  sworn  to  be,  to  tha 
party  who  compounds  and  sells  it,  It  is  readily  conceivable  that  to  him  who 
buys  and  takes  it,  it  may  be  far  otherwise." 
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Tbe  oaHes  oited  by  plaiiitifTs  counsel  In  the  principal  case  are  as  follows : 

Marshall  ▼.  Rom,  L.  R.,8  Eq.  651;  held  chat  the  use  of  the  word  **  patent  **  on 
•  label,  la  not  such  a  misrepresentation  as  deprives  the  owner  of  his  ri^ht 
against  infringement,  where  the  goods  have  by  long  usage  acquired  that  desig- 
nation. This  was  a  case  of  **  patent  thread.**  The  court  instance  as  an  example 
the  express  **  patent  leather  boots,**  and  say  **  it  has  become  a  word  of  art.** 

Hallv.  Barrov)8^  4  De  6.,  J.  &  8.  150;  lield  the  like  doctrine  in  regard  to 
the  name  of  the  first  malcer  of  an  article.  This  was  said  of  a  brand  on  iron. 
The  court  say:  '*  A  name,  though  originally  the  name  of  the  first  maker,  may 
in  time  become  a  mere  trade- mark  or  sign  of  quality,  and  cease  to  denote  or  to 
be  current  as  indicating  that  any  particular  person  is  the  maker.  In  many 
oases  a  name  oiice  affixed  to  a  manufactured  article  continues  to  be  used  for 
generations  after  the  death  of  the  individual  who  first  affixed  it.  In  such  oases 
the  name  is  accepted  in  the  market  either  as  a  brand  of  quality,  or  it  becomes 
the  deuomiuatioii  of  the  commodity  itself,  and  is  no  longer  a  representation 
that  the  article  is  the  manufacture  of  any  particular  perstni.** 

Fordv,  Foster^  L.  R.,  7  Ch.  App.  611;  the  plaintiff  whose  trade- mark  was 
*^  Ford's  Bnreka  Shirt,**  had  falsely  represented  in  invoices  and  a  few  adver- 
tisements, that  he  was  **  patentee**  of  the  article;  held,  that  this  would  not 
prevent  his  maintaining  an  action  at  law,  and  that  being  so,  he  was  entitled  to 
«n  iujnnotion  in  chancery.  This  seems  to  be  put  on  the  ground  that  the  mis- 
representation is  not  in  the  trade-mark  itself,  but  merely  ^^oollateraL*' 

Dixtm  CrueiUe  Co.  v.  Quggetihelm,  Cox*s  Am.  T.  M.  IJas.  ^S9,  the  dootriu^ 
of  HaJX  Y.  Barroios  was  applied  to  announcements  of  **  Joseph  Dixon  h  Co." 
as  the  manufacturers  of  the  article  in  question,  Joseph  D.  being  dead,  the 
manufacture  being  carried  on  by  a  corporation,  and  the  name  having  been  used 
by  his  family  in  the  business.  This  case  contains  a  veiy  elaborate  review  of 
trade-mark  oases. 

C%tnls  V.  Bryan,  2  Daly,  612;  hM^  that  mere  false  or  exaggerated  statements 
in  advertisements  of  a  manufacture,  tending  to  recommend  its  use  to  '^he 
pablio,  will  not  deprive  the  owner  of  a  right  to  protection  against  infringe- 
ment. This  was  the  case  of  "Mrs.  Winslow*s  Soothing  Syrup.**  The  adver- 
tisements held  out  the  idea  that  Mrs.  Wiuslow,  *'  an  experienced  nurse  and 
female  physician,**  was  still  living  to  recommend  the  article,  whereas  she  was 
dead  and  never  was  a  physician.  It  appeared,  however,  she  prepared  the  recipe 
and  acted  in  certain  cases  as  a  physician.  The  court  also  said  it  did  not  lie  in 
the  defendant*s  mouth  to  object  that  the  plaintiff's  preparation  was  deleterious, 
but  this  was  obiUr^  for  it  was  in  proof  that  it  was  a  safe  preparation. 

Dale  V.  SmWison,  12  Abb.  287;  the  plaintiff,  Thomas  Nelson  Dale,  labeled 
his  fiax  "Thomas  Nelson  &Co.,**  a  fictitious  appellation.  Held,  that  as  this 
was  not  done  with  fraudulent  intent  and  did  not  deceive  anybody,  it  did  not 
prejudice  the  plaintiff's  standing. 

Stewart  T.SmiUtson,  mat,  119;  the  trade- marks  *' H.  &M.'s  patent  thread. 
Bamsley,**  and  **6.  &  W.*s  celebrated  patent  thread,  Berwick,'*  were  prc»- 
tected,  although  the  thread  was  not  patented,  or  made  by  the  persons  or  at  the 
places  designated.  **  The  mere  fact  that  names  used  on  a  trade-mark  are  fic- 
titious would  not  authorize  the  use  of  it  by  strangers.'*  It  wasoouoeded  that 
If  it  had  appeared  that  the  designated  firm^  really  existed,  and  had  not  author- 
ised the  plaintiff  to  use  their  names,  on  the  '*  maxim  potior  est  oondUio  defetid" 
otitis,  the  courts  might  relieve  them  from  any  disturbance  by  the  plaintiffs.*' 

In  the  oase  of  Perry  v.  TruefiU^  6  Beav.  66,  not  oited  above,  the  article  In 
qaeetion  was  *'  Medicated  Mexican  Balm,"  falsely  repreeented  on  cards  m  **a 
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bifchlj  ooucetktrated  extcaot  from  vegetable  baUamio  pruduotioiis  of  tbat  liifcer- 
ettiiig  bat  little  known  country,  Mexico,"  together  with  sundry  other  rose-col- 
ored and  doubtful  statements.  The  court  said :  ^*Thls  is  not  a  favorable  cfis« 
for  a  person  to  come  into  a  court  of  equity,  in  aid  of  a  legal  right,  which,  how- 
eyer,  I  do  not  deny  he  maj  have; "  and  remitted  him  to  the  law  courts.  Sea 
Browne  on  Trade -ICarks,  chap.  10. 

The  doctrine  of  CurlU  v.  B^-yau  was.  also  applied  in  Smilh  v.  Woodm/^^  48 
Barb.  -488.  This  was  the  case  of  a  perfume  called  **  Sweet  Opoponaz  of  Mex- 
ico.*' The  court  held  that  the  doctrine  of  '*  clean  hands  "  was  applicable  oulj 
in  oases  of  **  flagrant  imposition,**  like  quack  compounds,  or  worthless  articles 
not  injurious,  etc.,  and  remark :  '*  But  the  suggestion  comes  with  a  poor  grace 
from  one  who  has,  bj  the  imitation,  been  guilty  of  the  same  fraud  or  Impost* 
tion  upon  the  public.*'  This  however  n^ust  not  be  uiider8t<»od  as  throwing  ai^ 
doubt  upon  the  doctrine  of  "  clean  hands,"  for  the  court  concedes  it  to  be  weA 
established.  In  this  case  there  was  a  failure  of  proof  to  establish  fnmd  on  tiM 
plalntUTs  part,  and  so  the  above  was  probably  unnecessary. 


Vrooman  v.  Tcjbkbb. 

<W  N.  T.  »0.) 
On$  ioho  oitumei  mortgage — When  liable  far 

The  defendant  took  a  deed  of  lands,  asaoming,  as  part  of  the  coDaideratios, 
the  payment  of  a  mortgage  to  which  they  were  subject ;  her  title  was 
derived  through  several  mesne  conveyances,  in  none  of  which  the  grantee 
assumed  payment  of  the  mortgage.  HM,  that  she  was  not  liable  on  a  deft* 
deney  on  forecloeure  sale. 

ACTION  to  foreclose  a  mortgage.  The  mortgage  was  executed 
by  the  defendant  Evans,  then  the  owner.  He  conveyed  to  one 
Mitchell,  and  the  title  finally  came  to  the  defendant  Turner, 
through  several  mesne  conveyances,  in  none  of  which  the  grantee 
assumed  to  pay  the  mortgage.  The  deed  to  Turner  was  subject  to 
the  mortgage,  which  she  consented  to  pay  as  part  of  the  consideim- 
tion.  Judgment  for  any  deficiency  that  might  arise  on  the  sale 
was  rendered  against  the  defendant  Turner  personally,  upon  the 
report  of  a  referee,  and  this  being  affirmed  at  General  Term  of  the 
Supreme  Court,  she  appealed. 

Edward  T.  BartletU  for  defendant  Turner. 
K  H.  Olemeni,  for  plaintiff. 
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Allen,  J.  The  precise  question  presented  by  the  appeal  in  this 
action  has  been  twice  before  the  courts  of  this  State,  and  received 
the  same  solution  in  each.  It  first  arose  in  King  v.  WlUtely^  10 
Paige,  465,  decided  in  1843.  There  the  grantor  of  an  equity  of 
redemption  in  mortgaged  premises,  neither  legally  nor  equitably 
interested  in  the  payment  of  the  bond  and  mortgage,  except  so  far 
«s  the  same  were  a  charge  upon  his  interest  in  the  lands,  conveyed 
the  lands  subject  to  the  mortgage,  and  the  conveyance  recited  that 
the  grantees  therein  assumed  the  mortgage,  and  were  to  pay  ofE 
the  same  as  a  part  of  the  consideration  of  such  conveyance,  and  it 
was  held  that  as  the  grantor  in  that  conveyance  was  not  personally 
liable  to  the  holder  of  the  mortgage  to  pay  the  same,  the  grantees 
were  not  liable  to  the  holder  of  such  mortgage  for  the  deficiency 
upon  a  foreclosure  and  sale  of  the  mortgaged  premises.  It  was 
conceded  by  the  chancellor  that  if  the  grantor  had  been  |)ersonally 
liable  to  the  holder  of  the  mortgage  for  tlie  payment  of  tlie  mort- 
gage debt,  the  holder  of  such  mortgage  would  have  been  entitled 
in  equity  to  the  benefit  of  the  agreement  recited  in  such  convey- 
ance, to  pay  off  the  mortgage  and  to  a  deci*ee  over  against  the 
grantees  for  the  deficiency.  This  would  have  been  in  accordance 
with  a  well-established  rule  in  equity,  which  gives  to  the  creditor 
the  right  of  subrogation  to  and  the  benefit  of  any  security  held 
by  a  surety  for  the  re-enforcement  of  the  principal  debt,  and  in 
the  case  supposed,  and  by  force  of  the  agreement  recited  in  the 
conveyance,  the  grantee  would  have  become  the  principal  debtor, 
and  the  grantor  would  be  fiquan  surety  for  the  payment  of  the 
mortgage  debt.  Halsey  v.  Reed,  9  Paige,  446  ;  Ctirtis  v.  Tyler,  id. 
432  ;  Burr  v.  Beers,  24  N.  Y.  178. 

King  v.  Whitely  was  followed,  and  the  same  rule  applied  by  an 
undivided  court  in  Trotter  v.  Hughes,  12  N.  Y.  74,  and  the  same 
case  was  cited  with  approval  in  Oar^isej  v.  Rogers,  47  N.  Y.  233; 
&  c.,7  Am.  Rep.  440.  The  clause  in  the  conveyance  in  Trotter  v. 
Httgken  was  not  in  terms  precisely  like  that  in  King  v.  Whitely,  or  in 
tlie  grant  under  consideration.  The  undertaking  by  the  grantees  to 
pay  the  mortgage  debt  as  recited  was  not  in  express  terms,  or  as  ex- 
plicit as  in  the  other  conveyances.  But  the  recital  was,  I  think,  suf- 
ficient to  justify  the  inference  of  a  promise  to  pay  the  debt,  and  so 
it  must  have  been  regarded  by  the  court  The  case  was  not  distin- 
guished by  the  court  in  any  of  its  circumstances  from  King  v. 
Whitely,  but  was  supposed  to  be  on  all  fours  with  and  governed  by  it 
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Had  the  grantor  in  that  case  been  personally  bound  for  the  payment 
of  the  debt,  I  am  of  the  opinion  that  an  action  would  have  been  sua- 
tained  against  the  grantee  upon  a  promise  implied  from  the  terms  of 
the  grant  accepted  by  him  to  pay  it,  and  indemnify  the  grantor.  It 
must  have  been  so  regarded  by  this  court,  otherwise  no  question 
would  have  been  made  upon  it,  and  the  court  would  not  ha?e  so 
seriously  and  ably  fortified  and  applied  the  doctrine  of  King  t« 
WhiMy.  A  single  suggestion  that  there  was  no  undertaking  bj 
the  grantee  and  no  personal  liability  for  the  payment  of  the  debt 
assumed  by  him,  would  have  disposidd  of  the  claim  to  charge  him 
for  the  deficiency  upon  the  sale  of  the  mortgaged  premises.  The 
rule  which  exempts  the  grantee  of  mortgaged  premises  subject  to 
a  mortgage,  the  payment  of  which  is  assumed  in  consideration  of 
the  conyeyance  as  between  him  and  his  grantor,  from  liability  to 
the  holder  of  the  mortgage  when  the  grantee  is  not  bound  in  law 
or  equity  for  the  payment  of  the  mortgage,  is  founded  in  reason 
and  principle,  and  is  not  inconsistent  with  that  class  of  cases  in 
which  it  has  been  held  that  a  promise  to  one  for  the  benefit  of  a 
third  party  may  avail  to  give  an  action  directly  to  the  latter  against 
the  promisor,  of  which  Lawrence  y.  Fox,  20  N.  Y.  268,  is  a  prom- 
inent example.  To  give  a  third  party,  who  may  derive  a  benefit 
from  the  performance  of  the  promise,  an  action,  there  must  be, 
firsts  an  intent  by  the  promisee,  to  secure  some  benefit  to  the 
third  party,  and  second,  some  privity  between  the  two,  the  promi- 
see and  the  party  to  be  benefited,  and  some  obligation  or  duty 
owing  from  the  former  to  the  latter  which  would  give  him  a  legal 
or  equitable  claim  to  the  benefit  of  the  promise,  or  an  equivalent 
from  him  personally. 

It  is  true  there  need  be  no  privity  between  the  promisor  and 
the  party  claiming  the  benefit  of  the  undertaking,  neither  is  it 
necessary  that  the  latter  should  be  privy  to  the  consideration  of 
the  promise,  but  it  does  not  follow  that  a  mere  volunteer  can  avail 
himself  of  it.  A  legal  obligation  or  duty  of  the  promisee  to  him 
will  so  connect  him  with  the  transaction  as  to  be  a  substitute  for 
any  privity  with  the  promisor,  or  the  consideration  of  the  prom- 
ise, the  obligation  of  the  promisee  furnishing  an  evidence  of  the 
intent  of  the  latter  to  benefit  him,  and  creating  a  privity  by  substi- 
tution with  the  promisor.  A  mere  stranger  cannot  intervene,  uud 
claim  by  action  the  benefit  of  a  contract  between  otiier  parties. 
There  must  be  either  a  new  consideration  or  some  prior  right  oi 
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daim  against  one  of  the  contracting  parties,  by  which  he  has  a 
legal  interest  in  th6  performance  of  the  agreement. 

It  is  said  in  Oamsey  v.  Rodgers,  47  N.  if.  233;  s.  c,  7  Am.Bep. 
440,  that  it  is  not  every  promise  made  by  one  person  to  another  from 
the  performance  of  which  a  third  person  woald  derive  a  benefit  that 
pves  a  right  of  action  to  such  third  person,  he  being  privy  neither 
to  the  contract  nor  the  consideration.  In  the  language  of  Judge 
Bapallo,  *'  to  entitle  him  to  an  action,  the  contract  must  have  been 
made  for  his  benefit.  He  must  be  the  party  intended  to  be  bene- 
fited." See,  also,  l\irk  v.  Ridge,  41  N.  Y.  201,  and  Merrill  v- 
Green,  55  id.  270,  in  which,  under  similar  agreements,  third  parties 
sought  to  maintain  an  action  upon  engagements  by  the  perform- 
ance of  which  they  would  be  benefited,  but  to  which  they  were  not 
parties,  and  failed.  The  courts  are  not  inclined  to  extend  the  doc- 
trine of  Lawrence  v.  Fax  to  cases  not  clearly  within  the  principle 
€Kf  that  decision.  Judges  have  differed  as  to  the  principle  upon 
which  Latorence  v.  Fox  and  kindred  cases  rest,  but  in  every  case  in 
which  an  action  has  l)een  sustained  there  has  been  a  debt  or  duty 
owing  by  the  promisee  to  the  party  claiming  to  sue  upon  the 
promise.  Whether  the  decisions  rest  upon  the  doctrine  of  agency, 
the  promisee  being  regarded  as  the  agent  for  the  third  party,  who, 
by  bringing  his  action,  adopts  his  acts,  or  upon  the  doctrine  of  a 
trust,  the  promisor  being  regarded  as  having  received  money  or 
other  thing  for  the  third  party,  is  not  material.  In  either  case 
there  must  be  a  legal  right,  founded  upon  some  obligation  of  the 
promisee,  in  the  third  party,  to  adopt  and  claim  the  promise  as 
Bade  for  his  benefit 

In  Lawrence  v.  Fox  a  prominent  question  was  made  in  limine, 
whether  the  debt  from  Halley  to  the  plaintiff  was  sufficiently 
proved  by  the  confession  of  Halley  made  at  the  time  of  the  loan 
«f  the  money  to  the  defendant.  It  was  assumed  that  if  there  was 
BO  debt  proved,  the  action  would  not  lie,  and  the  declaration  of 
Halley,  the  debtor,  was  held  sufficient  evidence  of  the  debt  Obay, 
J.y  said  :  ^' All  the  defendant  had  the  right  to  demand  in  this 
case  was  evidence  which  as  between  Halley  and  the  plaintiff  was 
competent  to  establish  the  relation  between  them  of  debtor  and 
creditor."  In  Burr  v.  Beers,  24  N.  Y.  178,  and  Thorp  v.  Keokuk 
Coal  Co^  48  id.  253,  the  grantor  of  the  defendant  was  personally 
liable  to  pay  the  mortgage  to  the  plaintiff,  and  the  cases  were 
Iberefore  clearly  within  the  principle  of  Lawrence  v.  Fox,  ITalsej 
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V.  Reed,  and  Curtis  v.  TyleTy  supra.  See,  also^  per  Boswobth,  J., 
Doolittle  Y.  Nayhr,  %  Bosw.  225  ;  and  Ford  v.  Davids  1  id.  569.  It 
is  claimed  that  King  v.  Whitely  and  the  cases  following  it  were  over- 
ruled by  Lawretice  v«  Ibx.  Bat  it  is  very  clear  that  it  was  not  the 
intention  to  overrule  them,  and  that  the  cases  are  not  inconsistent. 

The  doctrine  of  Lawrence  v.  Fox,  aUhough  questioned  and 
criticised,  was  not  first  adopted  in  this  State  by  the  decision  of 
that  case.  It  was  expressly  adjudged  as  early  as  1825,  in  Farley  v. 
Cleveland,  4  Oow.  432,  affirmed  in  the  court  for  the  correction  of 
errors  in  1827,  per  iotam  curiam,  and  reported  in  9  Cow.  639.  The 
chancellor  was  not  ignorant  of  these  decisions  when  he  decided 
JSTing  v.  WhiMy,  nor  was  Judge  Dbkio  and  his  associates  unaware 
of  them  when  Trotter  v.  Hughes  was  decided,  and  Judge  Gray  in 
Lawrence  v.  Fox  says  the  case  of  Farley  v.  Clevelafid  had  never 
been  doubted. 

The  court  below  erred  in  giving  judgment  against  the  appellant 
for  the  deficiency  after  the  sale  of  the  mortgaged  premises,  and 
so  much  of  the  judgment  as  directs  her  to  pay  the  same  must  be 
reversed  with  costs. 

All  ooncnr,  except  Earl,  J.,  dissenting. 

Judgment  accordingly. 


KlXBSTRD  y.  ORAKeS  AND  ALEXANDRIA   BaILROAD  GoXPAKT. 

(KON.  T.SIS.) 
Leaee  ly  agent—Aetion  for  rent. 

▲  iMwe  aader  seal  exaeated  by  an  agent  in  his  individaal  name,  althongk  tha 

HkX  of  the  agency  is  recited,  and  it  extrinsically  appears  that  the  leeeee 

acted  ae  agent,  ie  not  binding  apon  the  principal. 
Neither  the  fact  that  the  principal  oocapies  the  premiaeB  without  aieign- 

ment  of  the  lease*  nor  that  he  f  nmiBhes  the  money  to  pay  the  rent,  renders 

him  liable  except  to  the  agent. 
Where  there  is  a  lease  under  seal,  no  action  for  use  and  occupation  can  be 

maintained  against  the  lessee  or  his  assignee. 

ACTION  for  rent ;  one  count  on  a  lease,  another  for  use  and 
occupation. 
On  November  1st,  1860,  the  plaintiffs  as  lessors,  and  David  0. 
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Smith  as  lessee^  executed  a  lease  ander  seal  of  certain  pi-emises  in 
the  city  of  New  York  for  the  term  of  two  years  and  six  months. 
The  lease  recited  that  Smith  was  '^  the  general  agent  for  the  *  Vir- 
ginia and  Tennessee  route,'  comprising  the  following  railroads,'' 
naming  the  defendants.  It  was  signed  by  Smith  in  his  individual 
name,  not  as  agent  It  appeared  by  extrinsic  evidence  that  Smith 
was  general  ticket  agent  for  the  defendants,  at  New  ^oMc.  nnd  had 
authority  to  negotiate  for  a  lease  of  an  office  for  their  business,  and 
to  report  to  defendants.  The  premises  were  occupied  by  agents 
of  the  defendant,  without  assignment  of  the  lease,  until  February 
12th,  1862,  when  plaintiffs  re-entered.  The  rent  was  paid  until 
May  1st,  1861,  by  the  defendant's  agents  with  funds  furnished  by 
defendants.  Plaintiffs  abandoned  their  cause  of  action  upon  the 
lease,  and  elected  to  proceed  for  use  and  occupation.  The  referee, 
as  conclusion  of  law,  found  that  plaintiffs  were  entitled  to  recover 
for  the  use  and  occupation  from  May  1st,  1862,  to  February  12thy 
1863,  and  directed  judgment  accordingly. 

Further  facts  appear  in  the  opinion. 

The  judgment  was  affirmed  by  the  General  Term  of  the  Supreme 
Court,  and  defendants  appealed.* 

B.  8.  Van  Winkle,  for  defendants. 

T.  0>  Croniuy  for  plaintiff. 

Akdbbws,  J.  By  the  lease  from  the  plaintiffs  to  David  0.  Smith, 
executed  on  the  first  day  of  November,  1860,  the  latter  became 
vested  with  a  term  in  the  demised  premises,  commencing  on  that 
day,  and  terminating  May  1, 1863.  The  lease  was  signed  and 
sealed  by  the  plaintiffs  and  by  Smith,  in  his  individual  capacity, 
and  although  it  recited  that  Smith  was  agent  of  the  Virginia  and 
Tennessee  route,  it  did  not  purport  to  be  executed  for  or  in  behalf 
of  the  defendants.  The  covenants  of  the  lessee  in  the  lease  were 
his,  and  not  those  of  the  corporations  which  composed  the  lines  of 
railroad  for  which  he  was  agent  They  were  not  bound  by  the 
lease.  The  only  authority  conferred  upon  Smith  was  to  negotiate 
for  the  lease  of  an  office  for  their  business,  and  to  report  any  pro- 
posed arrangement  to  the  several  companies  composing  the  route, 
for  their  approval.  And  if  he  had  been  authorized  to  lease  the 
premises  for  the  defendants,  that  authority  was  not  executed.  The 
form  of  the  lease  made  him  the  lessee,  and  the  covenants  in  a  deed 
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can  only  be  enforced  against  the  party  who,  upon  the  face  of  the 
instmmeut,  is  the  covenantor,  althongh  it  a2)pear8  by  extrinsic 
proof  that  he  acted  as  the  agent  for  another.  Tafi  y.  Brewmter^  9 
Johns.  334  ;  Sione  v.  Woody  7  Cow.  453  ;  Ouyon  v.  Lewis,  7  TV  end, 
20 ;  Briggs  v.  Partridge,  64  N.  Y.  357 ;  8.  c,  21  Am.  Kep.  617. 

Nor  woald  an  action  for  nse  and  occnpation  lie  against  Smith  to 
reoover  the  rent  resenred  by  the  lease.  At  common  law  assumpsit 
for  nse  and  occupation  could  not  be  sustained  where  there  was  an 
express  demise.  This  restriction  was  partially  removed  by  the  stat- 
ute, 11  Oeo.  II,  ch.  19,  and  our  statute  gives  this  remedy  to  the 
landlord  against  a  tenant  under  a  parol  demise  or  other  agreement, 
not  by  deed,  to  recover  a  reasonable  satisfaction  for  the  use  of  the 
premises,  and  the  agreement  may  be  nsed  as  evidence  of  the  amount 
of  damages  to  be  recovered.  1  Bev.  Stats.  748,  §  26.  But  when  the 
lease  is  by  deed,  the  action  must  be  upon  the  demise  to  recover 
the  rent  reserved.  Oomyn's  Landlord  and  Tenant,  435  ;  West  v. 
Oartledge,  5  Hill,  488 ;  Wood  v.  Wilcox,  1  Den.  37.  The  lease  to  Smith 
authorized  the  lessors  to  re-enter  for  non-payment  of  rent  or  the 
failure  of  the  lessee  to  perform  other  conditions  in  the  lease.  Until 
a  re-entry  for  condition  broken,  or  a  surrender  of  the  lease.  Smith 
was  the  owner  of  the  term  created  thereby,  and  the  only  remedy 
which  the  plaintiffs  had  to  recover  the  rent  was  by  action  upon  the 
covenant  against  the  lessee,  or,  if  he  had  assigned  the  lease,  against 
his  assignee.  The  assignee  would  stand  in  the  same  position  as  the 
lessee,  in  respect  to  his  liability,  in  an  action  for  use  and  occupation. 

This  action  is  brought  to  recover  of  the  defendants  for  the  use 
and  oecupation  of  the  premises  from  the  Ist  of  May,  1861,  to  the 
12th  of  February,  1862.  The  defendants,  as  has  been  shown, 
were  not  parties  to  or  bound  by  the  lease.  It  is  not  claimed  that 
they  were  assignees.  There  was  no  written  assignment,  and  the 
interest  of  Smith  could  only  be  transferred  by  writing  (2  Bev.  Stats. 
135,  §  6),  and  there  is  no  proof  even  of  a  parol  agreement  for  the 
tranrfer  of  the  lease  to  the  defendants.  There  is  no  evidence  of  a 
surrender  of  the  leasee  or  that  the  plaintiffs  regarded  the  lease  as 
surrendered.  On  the-  contrary,  on  the  Slst  of  January,  18G2, . 
they  notified  Stewart,  who  was  then  in  possession  of  the  premises, 
that  they  should  re-enter  for  non-payment  of  rent  and  re-let  them 
under  the  provisions  of  the  lease,  and  Stewart  soon  afterward  left 
the  premises,  and  the  plaintiffs  took  possession.  The  plain tift 
inserted  in  the  complaint  a  count  upon  the  lease,  and  also  for  use 
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and  occupation,  and  it  having  bee-i  decided  tliat  tlie  defendants 
were  not  liable  upon  the  lease,  they  abandoned  this  cause  of  action 
and  elected  to  proceed  solely  for  use  and  occupation.  It  is  clear 
that  the  term  vested  in  Smith  by  the  lease  was  outstanding  during 
the  whole  period  for  which  the  plaintiffs  claim  to  recover  for  use 
and  occupation  m  this  action.  The  relation  of  landlord  and  tenant 
created  by  the  lease  continued,  and  it  is  difficult  to  see  how  that 
relation  could  exist  during  the  Sjime  time  in  respect  to  the  same 
premises  between  the  plaintiffs  and  defendants.  It  is  well  settled 
that  the  action  for  use  and  occupation  can  only  be  sustained  on  the 
ground  of  a  subsisting  tenancy  between  the  parties.  1  T.  E.  378; 
13  Johns.  489;  1  Wend.  134.  The  entry  of  the  defendants  was  not 
by  the  permission  or  under  any  arrangement  with  the  plaintiffs. 
Smith  occupied  the  premises  in  the  business  of  his  agency  until 
about  April  Ist,  1861,  and  then  by  I'eason  of  sickness  left  them  in 
charge  of  Stewart,  his  clerk.  The  defendants  soon  afterward 
appointed  White  as  their  agent  to  take  charge  of  the  office.  The 
rent  was  paid  to  May  Ist,  1861,  by  Smith  and  Stewart,  the  money 
being  furnished  by  the  defendants.  The  business  of  the  defend- 
ants in  the  sale  of  tickets  was  discontinued  on  the  20th  of  April, 
1861,  but  the  referee  has  found,  and  we  cannot  say  there  was  no 
evidence  to  sustain  the  finding,  that  they  continued  to  occupy  the 
premises  by  their  agents  to  February  12th,  1862. 

He  also  found  that  they  were  the  tenants  of  the  plaintiffs  from 
the  time  Smith  left  the  possession  in  April,  1861,  to  the  time  the 
plaintiff  re-entered  in  Febrnaiy,  1862.  We  are  of  the  opinion  that 
there  is  no  evidence  to  support  this  finding.  The  presumption  is 
that  they  entered  under  Smith,  whose  term  was  outstanding  and  in 
whom  the  right  of  possession  was  vested,  as  sub-tenants,  no  assign- 
ment having  been  made  by  him  of  the  lease.  The  fact  that  they 
furnished  the  money  to  pay  the  rent  which  had  accrued  up  to  May  Ist^ 
1861,  did  not  make  them  the  tenants  of  the  plaintiffs,  and  while  they 
may  be  liable  for  the  use  and  occupation  of  the  premises  after  that 
time,  this  liability,  if  it  exists,  is  to  Smith,  and  not  to  the  plaintiffs. 

There  was  no  privity  of  contract  or  estate  between  the  plaintiffs 
and  defendants,  and  we  see  no  ground  upon  which  this  action  can 
be  supported. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur.  Judgment  rmfersed. 
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Oahen  V.  Platt. 

(89N.Y.8I8.) 

8aU^-~repudkUion  of  eantraet — Meoiure  of  damaffe$, 

li  »  Tendea  hms  aeeepted  a  portion  of  a  qoantity  of  goods  contracted  for,  and 
thej  proT6  inferior  to  thoee  stipulated  for,  he  cannot  for  this  reason  refose 
to  aeeept  the  residne,  but  if  the  residue  prove  inferior,  he  majr  refuse  to 
accept  them. 

The  proper  measure  of  damages  on  breach  of  a  contract  for  the  sale  of  goods 
is  the  diiference  between  the  contract  price  and  the  market  price  at  the  time 
and  place  of  delivery. 

ACTION  for  damages  for  breach  of  contract  of  purchase  of 
goods.  The  facts  appear  in  the  opinion.  Judgment  for 
phuntiff  affirmed  at  Oeneral  Term  of  the  Snperior  Court  of  the  city 
of  New  York,  and  defendants  appeal 

Wm,  P.  Chambers,  for  defendants. 

Jno.  K  Parsons,  for  plaintiff. 

Eabl,  J.  In  September,  1872,  at  the  city  of  New  York,  the 
plaintiff  sold  to  the  defendants  10,0()0  boxes  of  glass,  at  seven  and 
one-half  per  oent  discount  from  the  tariff  price  of  July,  1872,  to  be 
paid  for  in  gold,  at  New  York  upon  delivery  of  invoice  and  bill  of 
lading,  by  bills  of  exchange  on  Antwerp.  The  glass  was  to  be  of 
approved  standard  qualities,  and  was  to  be  shipped  on  board  of 
sailing  vessels  of  Antwerp,  and  to  be  at  the  risk  of  the  defendants 
as  soon  as  shipped,  and  they  were  to  insure  and  pay  the  freight 
and  custom  duties.  The  glass  was  to  be  delivered  during  the 
months  of  October,  November  and  December,  1872,  and  January, 
1873.  In  pursuance  of  this  contract,  the  plaintiff  delivered  to  the 
defendants  4,924  boxes  of  glass,  for  which  they  paid.  They  refused 
to  receive  any  more,  and  this  action  was  brought  to  recover  dam- 
ages consequent  upon  such  refusal. 

The  defendants  claimed,  and  gave  evidence  tending  to  prove, 
that  the  glass  delivered  was  not  of  approved  standard  quality,  and 
hence  that  they  had  the  right  to  refuse  to  take  the  balance. 
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While  some  months  after  the  glass  was  delivered  the  defendants 
complained  of  its  quality,  they  at  no  time  offered  to  return  it,  or 
gave  plaintiff  notice  to  retake  it  They  received  it  under  the  con- 
tract, and  it  is  not  important  in  this  action  to  determine,  as  no 
counter-claim  is  set  up,  whether  or  not  a  right  of  action  for  dam- 
ages on  account  of  the  inferior  quality  of  the  glass  survived  the 
acceptance.  The  fact  that  the  glass  delivered  and  received  upon 
the  contract  was  inferior  did  not  give  them  the  right  to  repu- 
diate the  contract  altogether.  They  could  demand  better  glass, 
and  when  the  plaintiff  offered  to  deliver  the  balance,  if  it  was 
inferior,  they  could  refuse  to  accept  it.  But  if  plaintiff  was  ready 
and  willing  to  deliver  for  the  balance  such  glass  as  the  contract 
called  for,  they  were  bound  to  receive  it  Here  the  plaintiff 
requested  them  to  take  the  balance  of  the  glass,  and  they  refused 
to  take  any  more,  and  thus  repudiated  and  put  an  end  to  the  con- 
tract There  was  no  proof  that  the  plaintiff  insisted  upon  deliver- 
ing inferior  glass,  or  that  he  was  not  ready  and  willing  to  deliver 
glass  of  the  proper  quality.  They  did  not  take  the  position  that 
they  were  willing  to  receive  glass  of  approved  standard  quality,  but 
refused  to  take  any  more  glass  under  the  contract.  There  was, 
therefore,  such  a  breach  of  contract  as  entitled  the  plaintiff  to 
recover  such  legal  damages  as  he  sustained  by  the  breach. 

The  only  other  question  to  be  considered  is  whether  a  proper 
rule  of  damages  was  laid  down  by  the  court  at  the  trial. 

The  contract  was  made  in  New  York,  and  it  was  doubtless  con- 
templated by  the  parties  that  the  glass  would  be  carried  to  New 
York.  *But  the  plaintiff  was  not  bound  to  deliver  it  there.  His 
delivery  was  upon  shipboard  at  Antwerp,  and  after  the  glass  was 
shipped  the  defendants  could  transport  it  to  any  part  of  the  world. 
It  was  then  at  their  risk,  and  they  were  liable  to  pay  for  it 
although  it  should  be  lost.  After  plaintiff  had  shipped  the  glass, 
all  he  was  bound  further  to  do  to  entitle  him  to  payment,  was  to 
present  to  the  defendants  at  New  York  the  invoices  and  bills  of 
lading  of  the  glass. 

Here  the  balance  of  the  glass  was  not  actually  delivered.  The 
defendants  notified  plaintiff  not  to  ship,  and  absolutely  I'efused  to 
take  any  more,  and  hence  the  glass  remained  in  Belgium.  The 
general  measure  of  damages  in  such  a  case  is  the  difference 
between  the  contract  price  and  the  market  price  at  the  time  and 
place  of  delivery.    This  measure  is  adopted  as  one  that  will  gener- 
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ally  give  complete  indemnity  to  the  seller.  He  can  dispose  of  the 
commodity  contracted  to  be  sold  at  the  market  price,  and  his 
damage  will  bo  the  difference  between  the  price  thus  obtained  and 
the  price  he  would  have  received  if  the  contract  had  been  per- 
formed. Evidence  as  to  the  price  need  not  be  confined  to  the  pre- 
cise time  when  the  contract  was  to  have  been  performed.  It  may 
aometimes  be  impracticable  to  show  the  price  at  the  precise  time, 
and  hence  evidence  of  the  price  for  a  brief  period  before  and  after 
the  time  may  be  given^  not  for  the  purpose  of  establishing  a  market 
price  at  any  other  time,  but  for  the  purpose  of  showing  as  well  as 
practicable  the  market  price  on  the  day  the  contract  was  to  have 
been  performed.  So,  it  may  not  always  be  practicable  to  show  the 
price  at  the  precise  place  of  delivery.  There  may  have  been  no 
sales  of  the  commodity  there,  and  hence  evidence  of  the  price  at 
places  not  distant,  or  in  other  controlling  markets,  may  be  given, 
not  for  the  purpose  of  establishing  a  market  price  at  any  other 
place,  but  for  the  purpose  of  showing  the  market  price  at  the  place 
of  delivery.  Dana  v.  Fiedler,  12  N.  Y.  40;  Dustan  v.  Mc Andrew, 
44  id.  72;  Durst  v.  Burton,  47  id.  167;  s.  c,  7  Am.  Rep.  428.  Here 
there  was  no  difficulty.  There  was  a  market  price  at  the  place  of 
delivery.  The  defendants  proved  that  the  market  price  there  was 
thirty-seven  and  one-half  per  cent  off  from  the  tariff  rate,  and  the 
plaintiff  proved  that  the  market  price  in  New  York  was  fifty  ]x,t  cent 
off.  The  court  charged  the  jury  that  tllie  plaintiff  was  entitled  to 
recover  the  difference  between  the  contract  price  and  the  market 
price  in  the  city  of  New  York,  and  this  charge  gave  the  plaintiff 
several  thousand  dollars  more  than  he  could  upon  the  evidence 
have  recovered  if  the  court  had  charged  that  the  market  price  at 
Antwerp  should  be  taken  instead  of  that  at  New  York.  In  this 
charge,  which  was  properly  excepted  to,  the  court  erred,  and  for 
this  error  the  judgment  must  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 
All  concur. 

Judgment  reversed. 
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Habgeb  y.  Worrall. 

(e»N.Y.8TO.) 

Promi89(n^noU — PremmpUon  of  bona  fide  holding  of  accommodaiian  paper^ 

In  the  absence  of  proof  of  f  raad  or  of  misappropriation,  the  indorsee  of  negotia- 
ble paper  is  presamed  to  be  a  bona  fide  holder  for  value,  althoagh  it  appears 
that  the  paper  was  executed  solely  for  accommodation. 

ACTION  on  a  bill  of  exchange.  The  facts  appear  in  the  opinion. 
TThe  plaintiff  had  judgment  on  the  report  of  a  referee,  which 
was  affirmed  at  General  Term  of  the  Supreme  Conrt,  and  defend- 
ant appealed. 

Bosfoell  R.  Mass,  for  defendant. 

McCartin  d  Williams,  for  plaintiffs. 

Bapallo,  J.  This  action  was  brought  against  the  appellant  and 
his  copartner  as  acceptors  of  a  bill  of  exchange  drawn  upon  them 
by  the  Pittston  and  Elmira  Goal  Company,  and  transferred  to  the 
plaintiffs.  The  complainl^  contains  all  the  necessary  allegations  to 
maintain  the  action,  and  among  them  an  averment  that,  after  accept- 
ance and  before  maturity,  the  bill  was,  for  value  received,  sold, 
transferred  and  delivered  to  the  plaintiffs.  The  answer  does  not 
deny  any  of  the  allegations  of  the  complaint,  but  sets  up  as  a  de- 
fense that  the  hill  was  accepted  by  the  defendants  without  consid- 
eration, and  solely  for  the  accommodation  of  the  coal  company, 
and  to  enable  them  to  raise  money  thereon,  and  that  it  was  dis- 
counted by  the  plaintiffs  for  that  company  at  a  usurious  rate  of 
interest  No  evidence  was  given  by  the  defendants  in  support  of 
this  defense,  except  that  the  acceptance  was  without  consideration 
as  between  the  drawers  and  acceptors  and  solely  for  the  accommo- 
dation of  the  drawerr,  and  the  referee  so  found.  No  proof  was 
given  by  either  party  as  to  the  amount  paid  by  the  plaintiffs  for  the 
bill,  and  the  defendants  claimed  npon  the  trial  and  now  insist 
that  they  having  proved  themselves  to  be  mere  accommodation  ac- 
ceptors, it  was'  incumbent  upon  the  plaintiffs  to  ahow  what  value 
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they  paid  for  the  bill,  and  that  their  recovery  should  be  restricted 
to  the  amount  so  paid. 

Such  would  undoubtedly  be  the  case  had  the  acceptance  been 
obtained  by  fraud  or  duress,  or  had  it  been  fraudulently  diverted 
from  the  purpose  for  which  it  was  given.  First  Natmial  Bank  v. 
Green,  43  N.  Y.  298.  But  in  the  absence  of  proof  of  fraud  or  misap- 
propriation, the  presumption  is  that  the  indorsee  of  a  negotiable 
bill  or  note  is  a  bona  fide  holder  for  value,  and  this  presumption  is 
not  repelled  merely  by  proof  that  the  bill  or  note  as  between  the 
immediate  parties  was  without  consideration,  and  was  made,  in- 
dorsed, or  accepted  by  one  for  the  solo  accommodation  of  the  other. 
When  no  other  proof  is  given,  the  holder  is  not  bound  to  prove  a 
valuable  consideration.  Sosm  v.  Bedell,  5  Duer,  462 ;  Mechanics 
and  Traders^  Bank  v.  Crow,  60  N.  T.  85.  The  proof  and  finding 
that  the  bill  in  the  present  case  was  accepted  without  considera- 
tion, and  solely  for  the  accommodation  of  the  drawer,  constituted 
no  defense  to  the  action,  and  as  no  other  fact  was  proved  on  the 
part  of  the  defense,  the  plaintifb  were  clearly  entitled  to  judgment. 
Orani  v.  BUicoU,  7  Wend.  227. 

In  the  case  of  Bank  of  St.  Albans  v.  Gilliland,  23  Wend.  311, 
•  cited  by  appellant^  the  note  was  given  for  the  accommodation  of  a 
firm,  and  applied  by  one  member  of  the  firm  to  his  individual  use. 
Thia  was  a  clear  misappropriation  of  the  note  which  threw  upon  the 
holder  the  burden  of  proving  that  it  paid  value.  No  such  diver- 
sion appears  in  the  present  case.  The  other  references  by  counsel 
are  to  cases  where  one  member  of  a  firm  has  issued  accommodation 
paper  without  the  consent  of  his  copartners.  They  are  inapplicable 
here,  as  the  acceptance  by  the  firm  is  admitted  in  the  pleadings. 

The  judgment  must  be  affirmed. 

All  concur.  Judgment  affirmed. 
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Tbbkbs  t.  National  Bank  of  Port  Jebtis. 

CaQN.  Y.888.) 

IMional  hank^AffreemerU  to  exchange  hcnde^Btrnking  powem. 

A  national  bank  held  as  depoaitaTy  United  States  bonds  belonging  to  plain- 
tiff ;  in  the  spring  of  1809,  its  cashier,  for  a  sufficient  consideration,  agreed 
with  the  plaintiff  to  exchange  them  for  registered  bonds ;  the  hank  neg- 
lected to  make  the  exchange,  and  in  the  fall  of  that  year  the  twnds  were 
Btoleu.  HM,  that  the  bank  was  liable  for  their  value. 

ACTION  to  recover  United  States  bonds,  which  defendant  had 
refused  to  deliyer  upon  demand .  The  plaintiff  was  a  cus- 
tomer of  and  depositor  with  the  defendant ;  the  banks  had  several 
times  bought  government  bonds  for  her,  retaining  them,  collecting 
the  interest,  and  crediting  her  with  it  in  her  deposit  account.  In 
the  spring  of  1869,  defendant's  cashier,  for  a  sufficient  considera- 
tion, agreed  with  the  plaintiff  to  exchange  these  bonds  for  reg- 
istered bonds.  This  was  not  done,  and  in  November,  1869,  thd 
bonds  were  stolen  by  burglars  from  defendant's  banking-house. 
Judgment  for  plaintiff  on  verdict  was  affirmed  by  the  General 
Term  of  the  Supreme  Court,  and  defendant  appealed. 

Lewis  E,  Carr,  for  defendant. 

D.  D.  McKoon,  for  plaintiff. 

Earl,  J.  There  was  competent  evidence  tending  to  prove  that 
the  defendant  agreed  with  the  plaintiff  for  a  sufficient  considera- 
tion to  exchange  her  bonds  then  in  its  custody  for  registered  bonds, 
and  the  judge  presiding  at  the.  trial  submitted  this  evidence  to  the 
jury,  and  charged  them  that  if  they  found  the  agreement  was 
made,  the  plaintiff  was  entitled  to  their  verdict.  Whether  this 
charge  was  correct  is  the  sole  question  for  our  consideration. 

The  counsel  for  the  appellant  argued  with  much  ability  that  the 
defendant  had  no  corporate  power  to  make  such  an  agreement, 
and  that  its  cashier  had  no  authority  to  bind  it  by  such  an  agree- 
ment ;  but  he  failed  to  convince  us  of  either  position. 
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Businefis  corporations  have  sach  powers  as  are  expressly  con* 
ferred  apon  them  by  their  charters^  and  such  other  incidental 
powers  not  prohibited  as  are  proper^  usual  and  necessary  for  the 
conduct  of  their  corporate  business.  The  defendant  was  organized 
as  a  national  bank  under  the  banking  act  of  Congress.  The  gen- 
eral purpose  of  its  organization  was  ''for  carrying  on  the  business 
of  hanking."  It  had  all  the  powers^  except  as  prohibited  by  law» 
usually  exercised  by  corporations  engaged  in  such  business^  and 
properly  incident  thereto.  It  was  expressly  authorized  (U.  S.  B. 
S.^  §  5136)  to  exercise  ''  all  such  incidental  powers  as  shall  be 
neoesaary  to  carry  on  the  business  of  banking,  by  discounting  and 
ae^tiating  promissory  notes^  drafts,  bills  of  exchange,  and  other 
evidenoes  of  debt ;  by  receiving  deposits  ;  by  buying  and  selling 
exchange,  coin  and  bullion  ;  by  loaning  money  on  personal  secu* 
rity,  and  by  obtaining,  issuing  and  circulating  notes."  While  the 
statute  specifies  the  main  things  a  national  bank  may  do,  it  doea 
not  undertake  to  specify  all,  and  it  does  not  prohibit  all  not  spec- 
ified. There  is  a  large  branch  of  banking  business  not  particu- 
larly specified — that  of  collecting  notes,  checks,  bills  of  exchange 
and  other  eyidences  of  debt,  for  other  persons.  This  forms  a  large 
share  of  the  business  of  nearly  all  banks.  They  have  correspond- 
ents and  business  connections  which  enable  them  to  reach  all 
parts  of  the  country,  and  they  haye  facilities  and  arrangements 
which  enable  them  to  do  it  with  economy  and  dispatch.  They 
take  evidences  of  debt  from  their  customers  and  other  persons, 
and  send  them  to  distant  places  for  collection,  and  pay  over  the 
proceeds  when  realized  to  the  persons  entitled,  retaining  or  receiv- 
ing in  some  form  a  compensation  or  benefit  for  the  service.  It 
has  never  been  doubted  that  they  have  the  right  and  power  to  do 
this  kind  of  business  as  forming  a  legitimate  part  of  banking  busi- 
ness. If  included  under  any  specification  contained  in  the  sUttnte, 
it  is  under  that  of  ''  negotiating  promissory  notes,  drafts,  bills  of 
exchange,  and  other  evidences  of  debf  To  negotiate,  means, 
among  other  things,  ''  to  transfer,  to  sell,  to  pass,  to  procure  by 
mutual  intercourse  and  agreement  with  another,  to  arrange  for,  to 
settle  by  dealing  and  management."  Webster's  Die.  This  power 
is  absolutely  essential  to  the  business  of  the  country,  and,  if  nec- 
essary to  uphold  it,  it  may  be  found  in  the  specification  alluded 
to.  A  bank  in  doing  this  business  does  no  t  take  title  to  the  paper 
left  with  it  for  collection.  It  is  a  bailee  for  hire,  and  simply  uu- 
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210  NEW  YOBK, 


Yerkes  ▼.  National  Bank  of  Port  Jer^iB. 


dertakes  to  use  ordinary  diligence  in  making  the  collection.  It 
receives  its  compensation  either  by  commissions  charged  or  inci- 
dental benefits  reoeiyed.  But  suppose  a  bank,  instead  of  trans- 
mitting a  note  to  be  collected  in  money,  transmits  it  for  the  pur- 
pose of  procuring  a  renewal  note  or  for  the  purpose  of  getting 
additional  security,  or  for  the  purpose  of  exchanging  it  for  other 
securities;  would  the  business  then  be  such  as  it  had  no  power  to 
contract  P  Can  it  be  claimed  that  a  bank  may  transmit  evidences 
of  debt  to  be  paid  in  money,  while  it  has  no  power  to  transmit 
them  to  be  renewed,  or  secured,  or  exchanged  P  It  certainly  cannot 
be  successfully.  The  power  in  each  case  is  of  the  same  kind,  and 
must  rest  upon  the  same  general  basis. 

In  this  case,  if  the  plaintiff  had  delivered  her  bonds  to  the  bank 
for  collection,  and  the  bank  had  agreed  to  collect  them,  no  one 
would  deny  that  the  agreement  would  have  been  valid.  If,  after 
such  an  agreement,  the  bank  had  kept  the  bonds  for  an  unreason- 
able time,  until  they  were  stolen,  or  had  lost  them,  or  rendered 
them  worthless  by  its  culpable  negligence,  it  would  have  become 
liable  to  the  plaintiff  for  their  value.  Smedes  y.  Vtica  Bank,  20 
Johns.  372;  s.  o.,  3  Cow. 662; Bank  of  UticaY. McKinstwr,  11  Wend. 
473;  Walker  v.  Bank  of  the  State  of  N.  V.,  9  N.  Y.  68^;  Mopit- 
gomery  Co.  Bank  v.  Albany  City  Bank,  7  id.  459.  Instead  of 
agreeing  to  collect  these  bonds,  the  defendant  agreed  to  send  them 
to  the  secretary  of  the  treasury,  and  exchange  them  for  registered 
bonds  (TT.  S.  R.  S.,  §  3706),  and  for  reasons  above  stated  it  had 
the  same  power  to  do  this  as  it  would  have  had  to  collect  them. 
The  exchange  of  the  bonds  would  in  a  broad  sense  have  been  a 
negotiation  of  them.  It  would,  as  commonly  understood,  have  b^n 
a  legitimate  business  for  a  bank  to  do.  We  may  take  judicial  notice 
of  the  fact  that  government  bonds  are  usually  bought  and  sold 
through  banks,  and  that  all  the  transactions  in  reference  to  tliem 
with  the  government  are  usually  conducted  through  banks  and 
persons  doing  banking  business.  They  are  moneyed  securities,  and 
the  collection  or  exchange  of  them  is  a  financial  transaction  in  no 
sense  foreign  to  the  business  of  banking. 

Having  thus  reached  the  conclusion  that  the  defendant  had  cor- 
porate power  to  make  this  agreement,  it  will  not  be  denied  that  the 
cashier  acting  for  the  bank,  and  clothed  with  power  to  manage  its 
ordinary  business,  bound  the  bank. 
..  While  I  am  not  aware  of  any  authority  in  conflict  with  the  views 
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aboYe  expressed,  they  are  sanctioned  by  aathority  which  we  ought 
to  respect  In  the  case  of  Leach  v.  Hfds^  31  Iowa,  69;  s.  o.,  7  Am. 
Bep.  112,  there  was  a  similar  agreement  by  the  cashier  of  a  national 
bank  for  the  conversion  or  exchange  of  bonds,  and  it  was  held  that 
it  was  within  the  scope  of  the  power  of  the  bank  to  do  a  general 
banking  business.  In  Van  Lei$ven  y.  Hie  Firet  National  Bank, 
54  N.  Y.  671,  it  was  held  that  a  national  bank  can  properly  and 
legally  engage  in  the  business  of  dealing  in  and  exchanging  goYem- 
ment  securities.  In  that  case  the  president  of  the  bank  agreed 
with  the  plaintiff  to  take  his  7-30  notes  and  exchange  them  for 
5-20  bonds.  The  notes  were  conYerted  to  his  own  nse  by  the  presi- 
dent and  the  i)laintiff  sued  the  bank  for  their  Yalne.  It  defended 
upon  two  grounds,  first,  that  the  transaction  waa  with  the  presi- 
dent  individually,  and  not  with  the  bank;  second,  that  the  bank 
was  not  authorized  to  make  the  agreement  or  do  the  business.  A 
majority  of  the  commissioners  held  that  upon  the  undisputed  evi-^ 
dence  the  agreement  was  made  with  the  bank.  Commissioners 
Betxtolds  and  Johksok  held  that  the  CYidence,  as  to  whether  the 
agreement  was  with  the  bank  or  with  its  president  indiYidually,. 
should  have  been  submitted  to  the  jury.  But  all  the  commis- 
sioners agreed  that  the  bank  had  corporate  power  to  make  the 
agreement.  The  point  that  it  had  not  was  taken  at  the  trial,  aigued 
before  the  Commission,  and  considered  and  decided  by  it. 

We  therefore  reach  the  conclusion,  both  upon  principle  and 
authority,  that  the  defendant  was  bound,  by  the  agreement  found 
in  this  case,  to  exchange  the  bonds. 

We  have  considered  the  exceptions  to  the  rulings  of  the  court 
upon  objections  to  evidence,  and  find  that  none  of  them  are  well 
founded. 

This  case  is  distinguishable  from  the  cases  where  bonds  have 
been  left  with  banks  as  special  deposits,  to  be  kept  gratuitously  for 
the  owners.  It  is  unnecessary  to  consider  here  what  resi)onsibility» 
if  any,  a  bank  incurs  in  such  a  case. 

The  judgment  must  therefore  be  affirmed  with  costs. 

All  concur,  Akdbsws,  Foloeb  and  Bapallo,  JJ.,  concurring 
in  result 

/  dgmeni  affirmed^ 
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m  N.  Y.  aM.) 

TrutUe  of  corporation — PerioncU  KabQUy, 

The  mere  election  of  a  trustee,  under  the  general  aet  for  the  formation  of  man- 
ufacturing and  mining  companies,  does  not  render  liim  liable  for  the  debts 
of  the  corporation  becaase  of  a  fkilure  to  comply  with  the  law;  there  must 
be  evidence  of  an  express  or  implied  acceptance  of  the  office. 

Under  the  act  requiring  the  company  annually,  within  twenty  days  from  the 
first  of  January,  to  make  a  report,  which  shall  be  published,  signed,  yeri- 
fied,  and  filed,  filing  and  publication  within  the  twenty  days  is  not  neces- 
sary. 

Under  the  provision  of  said  act  (jj  12),  requiring  that  in  case  no  newspaper  is 
published  in  the  town,  city  or  village  where  the  business  of  the  corporation 
is  carried  on,  the  annual  report  shall  be  published  '*  in  some  newspaper  pub- 
lished nearest  the  place"  of  business,  the  town  is  the  "  place'*  of  business 
where  the  business  is  carried  on  in  a  town,  and  publication  in  the  newspaper 
nearest  to  a  point  in  the  town,  is  a  substantial  compliance  with  the  act, 
although  some  other  newspaper  may  be  published  nearer  the  exact  loca- 
tion of  the  corporation.    (8te  noU,  p.  dl7.) 

ACTION  by  creditors  of  the  Shenandoah  Mining  Company,  a 
corporation  organized  under  the  general  act  for  the  formation 
of  manafactaring  and  mining  companies  (Laws  of  1848,  chap.  40) 
against  defendants  as  trustees  of  that  corporation,  to  recoYcr  a 
debt  due  from  the  corporation  because  of  an  alleged  failure  to  file 
and  publish  the  annual  report  for  the  year  1874.  The  facts  appear 
in  the  opinion.  Judgment  in  favor  of  plaintifb,  on  trial  by  the 
court  without  a  jury,  was  affirmed  at  (General  Term  of  the  Supreme 
Court,  and  defendants  appealed. 

Samuel  Hand^  for  defendants. 

C.  P.  Brawn,  for  plaintiffs. 

Andrews,  J.  It  is  claimed  on  the  part  of  the  defendant,  Henry 
A.  Seaman,  that  he  was  not  a  trustee  of  the  **  Shenandoah  Mining 
Company/'  and  is  not  therefore  liable  for  the  debts  of  the  com- 
pany, assuming  that  there  was  a  failure  to  make  the  annual  reports 
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required  by  the  twelftii  section  of  the  act  of  February  ITth^  1848, 
under  which  the  company  was  organized.  This  claim,  if  well 
founded,  is  a  complete  defense  to  the  action,  so  far  as  Henry  A. 
Seaman  is  concerned,  and  this  point  will  be  first  considered.  It  is 
claimed  that  he  became  a  trustee  by  virtue  of  the  election  held 
September  11th,  1874.  There  was  no  election  of  trustees  at  the 
annual  meeting  of  the  stockholders  in  Juno  of  that  year.  The  by- 
laws, however,  provided  for  a  subsequent  election  in  case  the  elec- 
tion was  not  held  at  the  annual  meeting,  and  so  far  as  appears  the 
election  in  September  was  regular. 

The  defendant,  Henry  A.  Seaman,  was  a  stockholder  of  the- 
company,  and  otherwise  qualified  to  be  elected  trustee,  and  by  vir- 
tue of  his  election  was  entitled  to  hold  the  office.  But  the  fact 
that  he  was  elected  a  trustee  did  not  alone  invest  him  with  the 
character  of  trustee,  so  as  to  charge  him  with  the  duties  ^nd  re-^ 
sponsibilities  of  the  office.  There  must  in  addition  have  been  an 
acceptance  on  his  part  of  the  office  to  which  he  was  elected.  He 
was  not  bound  to  accept  the  position.  He  did  not  by  becoming  a 
stockholder  in  the  corporation  undertake  to  act  as  trustee  if  elected. 
It  was  not  necessary  that  the  defendant  should  by  a  direct  and  pos- 
itive act  assent  to  the  action  of  the  stockholders.  His  acceptance 
could  be  shown  by  conduct  on  his  part  indicating  an  intention  to 
accept  the  office,  and  might  be  implied  from  circumstances.  In 
this  case  there  is  nothing  to  show  such  an  intention,  and  the  cir- 
cumstances proved  are  inconsistent  with  the  theory  that  he  ac- 
cepted the  office.  He  was  not  present  at  the  election.  Before  the 
election  was  held  the  property  of  the  company  had  been  sold  on  a 
foreclosure.  There  was  remaining  after  the  sale  an  unpaid  indebt- 
edness of  more  than  $50,000,  and  no  assets  with  which  to  pay  it. 
The  business  of  the  company  was  suspended,  and  although  the 
corporation  as  a  legal  entity  still  had  an  existence,  it  was  practi- 
cally dissolved.  The  secretary  of  the  stockholders'  meeting,  who 
was  also  the  president  of  the  company,  testified  that  after  the  elec- 
tion he  notified  by  letter  the  persons  elected  as  trustees,  of  their 
election.  The  defendant,  Henry  A.  Seaman,  testified  that  he  never 
received  any  written  notification  of  his  election,  and  that  the  only 
notice  he  had  was  an  oral  communication  made  to  him  by  the  pres- 
ident of  the  company,  and  that  he  then  told  him  he  should  not 
serve.  There  is  no  denial  of  the  testimony  in  respect  to  this  con- 
TerBfttion.    He  never  acted  as  trustee,  and  the  trustees  elected  in 
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-Soptember,  1874,  bo  fur  as  api)ear8,  never  met,  and  in  January,  1875, 
'the  board  of  trustees  elected  in  1873,  claiming  to  hold  over,  made, 
filed  and  published  a  report  in  assumed  compliance  with  the  twelfth 
:  section  of  the  act  of  1848.     The  learned  judge  before  whom  the 
•  cause  was  tried  found  that  the  defendant,  Henry  A.  Seaman,  was 
^  trustee  of  the  company  in  January,  1875,  and  rendered  judg- 
ment against  liim  on  the  ground  that  the  company  had  not  com- 
plied with  the  statute  in  making  the  annual  report  for  that  year, 
siiid  that  thereby  the  defendant  became  liable  for  the  debt  due  to 
the  plaintiff  from  the  company.    We  are  of  opinion  that  there  is 
*iio  evidence  to  sustain  the  finding  that  Henry  A.  Seaman  was  a 
r trustee  of  the  company  in  January,  1875,  and  that  the  judgment 
\against  him  should  for  that  reason  be  reversed. 

The  liability  of  the  defendant,  Bobert  Seaman,  is  claimed  upon 
other  and  distinct  grounds.  He  was  elected  a  trustee  at  the  annual 
election  in  1873,  and  was  re-elected  in  September,  1874,  and  acted 
as  trustee  under  the  first  election.  The  debt  due  to  the  plaintiff 
from  the  company  was  contracted  in  1873.  The  trustees  in  Janu- 
4kry,  1874,  prepared  the  annual  report  containing  a  statement  of 
ithe  facts  required  to  be  stated  therein  by  the  12th  section  of  the 
-set  of  1848,  and  on  the  20th  of  January  of  that  year  the  report 
was  signed  by  the  president  and  a  majority  of  the  trustees  of  the 
company  and  verified  by  the  president  On  the  same  day  it  was 
flent  by  mail  to  the  clerk  of  Dutchess  county  at  Poughkeepsie  to 
he  filed.  The  clerk  received  and  filed  it  on  the  22d  of  January. 
The  trustees  also  on  the  21st  of  January  sent  a  copy  of  the  report 
hj  mail  to  the  '^  Poughkeepsie  Eagle,"  a  newspaper  published  at 
Poughkeepsie,  for  publication,  and  it  was  published  therein  on  the 
24th  of  January.  From  these  facts  it  ap]>ears  that  the  report  was 
prepared,  signed  and  verified  within  twenty  days  from  the  1st  of 
January,  1874,  was  mailed  to  the  clerk  of  the  county  on  the  same 
day,  but  was  not  filed  until  the  next  day,  and  was  first  published 
on  the  24th  of  January.  It  is  contended  on  the  part  of  the  plain- 
tiff that,  by  the  true  construction  of  the  12th  section  of  the  act, 
the  filing  and  publication  of  the  report  must  be  done  within  twenty 
days  from  the  Ist  day  of  January  in  each  year,  and  that  it  is  not 
sufiicient  that  it  is  prepared,  signed  and  verified  within  that  time, 
And  filed  and  published  as  soon  as  practicable  thereafter.  The  12th 
section  is  as  follows  :  "  Every  such  company  shall  annually,  within 
twenty  days  from  the  1st  day  of  January,  make  a  report,  which 
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shall  be  published  in  some  newspaper  published  in  the  town,  city 
or  Tillage,  or  if  there  be  no  newspaper  published  in  said  town,  city 
or  Tillage,  then  in  some  newspaper  published  nearest  the  place 
where  the  business  of  the  company  is  carried  on,  which  report  shall 
state  the  amount  of  capital,  and  of  the  proportion  actually  paid  in, 
and  the  amount  of  its  existing  debts,  which  report  shall  be  signed 
by  the  president  and  a  majority  of  the  trustees,  and  shall  be  veri- 
fied by  the  oath  of  the  president  or  secretary  of  said  company,  and 
filed  in  the  office  of  the  clerk  of  the  county  where  the  business  of 
the  company  shall  be  carried  on;  and  if  any  of  said  companies  shall 
&il  to  do  so,  all  the  trustees  of  the  company  shall  be  jointly  and 
seTerally  liable  for  all  the  debts  of  the  company  then  existing, 
and  for  aU  that  shall  be  contracted  before  such  report  shall  be 
made/' 

The  question  is,  must  the  report  be  filed  and  published  within 
the  twenty  days  from  the  1st  of  January  in  order  to  meet  the 
requirements  of  this  section?  The  statute  must  have  a  fair  and 
reasonable  interpretation,  and  effect  must  be  given  to  it  according 
to  the  intention  of  the  legislature  as  indicated  in  the  language 
used.  The  language  is  not  to  be  wrested  from  its  true  meaning  to 
protect  trustees  against  liability,  howcTcr  serious,  to  which  they 
maybe  exposed;  and  on  the  other  hand,  the  statute  being  in  the 
nature  of  a  penal  statute,  is  to  be  strictly  construed,  and  cannot  be 
extended  beyond  the  clear  import  of  its  language.  Smith  on  Stat- 
utory and  Constitutional  Construction,  854;  Oarrison  t.  ITatae,  17 
N.  Y.  468;  Verona  Co.  t.  Muriaughy  60  id.  314. 

The  general  purpose  of  the  section  is  clear,  viz.:  to  provide 
authentic  information  to  creditors  of  the  company,  and  those  who 
might  have  dealings  with  it,  of  its  financial  condition  at  fixed 
recurring  periods,  so  as  td  enable  them  to  act  intelligently  in  their 
transactions  with  the  corporation.  That  this  object  would  be 
accomplished  by  requiring  a  report  to  be  prepared  within  the  time 
limited  in  the  statute,  and  filed  and  published  as  soon  as  practicable 
thereafter,  as  well  as  y  requiring  the  several  acts  of  mailing,  filing 
and  publishing  the  report  to  be  performed  within  the  twenty  days, 
cannot  be  seriously  doubted.  The  language  is  that  the  company 
''shall  annually,  within  twenty  days  from  the  1st  day  of  January, 
make  a  report,''  and  then  follows  a  direction  that  it  shall  be  pub- 
lished, etc  The  publication  necessarily  is  an  act  to  be  done  after 
the  making  of  the  report  previously  mentioned,  and  so  also  is  the 
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filing.  To  make  a  report  may  mean  either  the  preparation  of  the 
report  simply,  by  the  person  or  body  charged  with  the  duty,  or  it 
may,  in  addition,  include  the  act  of  presenting  or  communicating 
it  to  the  person  or  body  to  whoni  the  information  contained  in  it 
is  to  be  given.  We  are  of  opinion  that  the  words  '*  make  a  report '' 
in  this  section  refer  to  the  preparation,  signing  and  verification  of 
the  report,  and  that  the  limitation  of  twenty  days  does  not  apply 
to  the  acts  of  filing  or  publication.  The  statute  intended  to  give 
the  company  twenty  days  after  the  Ist  day  of  January,  in  each 
year,  to  make  up  their  accounts,  and  prepare  the  statement  to  be 
embodied  in  the  report  If  the  publication  and  filing  must  be  also 
made  within  the  twenty  days  in  order  to  protect  the  trustees  from  per- 
sonal liability,  very  serious  burdens  might  be  imposed  upon  them, 
without  their  fault.  The  neglect  of  a  newspaper  to  publish  the 
report,  although  it  was  furnished  for  publication  within  the  twenty 
days,  and  in  due  time  for  insertion  in  its  regular  issue,  would  not 
protect  the  trustees  against  the  statute  liability.  They  would  be  made 
upon  the  construction  of  the  statute  contended  for,  liable  for  the 
neglect  of  persons  over  whose  conduct  they  had  no  control.  If  the 
company  prepare  the  report  within  the  time  limited,  and  cause  it 
to  be  filed,  and  published  as  soon  thereafter  as  practicable,  there 
is,  we  think,  a  compliance  with  the  statute.  The  law  implies,  in 
the  absence  of  an  express  provision  on  the  subject,  that  the  filing 
and  publication  must  be  within  a  reasonable  time  after  the  twenty 
days,  and  this  requirement,  in  view  of  the  object  of  the  statute, 
could  only  be  satisfied  by  prompt  performance  and  diligent  action 
on  the  part  of  the  trustees.  We  are  of  opinion,  therefore,  that  the 
defendant,  Robert  Seaman,  is  not  liable,  by  reason  of  the  omission 
to  file  and  publish  the  report  within  twenty  days  from  the  Ist  day 
of  January,  1874, 

There  is  an  independent  ground  upon  which  the  liability  of  this 
defendant  is  claimed,  viz.:  that  the  ^^ Poughkeepsie  Eaghy^  in 
which  the  report  was  published,  was  not  a  newspaper  published 
nearest  to  the  town  of  East  Fishkill,  where  the  mines  of  the  com- 
pany were  located,  and  which  was  the  place  named  in  the  certifi- 
cate in  which  the  operations  of  the  company  were  to  be  carried  on. 
There  was  no  newspaper  published  in  the  town  of  East  Fishkill, 
and  the  company  were  therefore  required  by  the  statute  to  publish 
the  report,  'Mn  some  newspaper  published  nearest  the  place  where 
the  business  of  the  company  was  carried  on."    This  place  within 
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the  meaning  of  the  statute  was  the  town  of  East  Fishkill.  There 
was  a  newspaper  pahlished  in  the  village  of  Fishkill,  in  the  town 
of  Fishkill,  which  adjoined  the  town  of  East  Fishkill.  Fishkill 
Tillage  was  nearer  the  mine  than  Poughkeepsie,  but  as  I  under- 
stand the  evidence,  one  part  of  the  town  of  East  Fishkill  was 
nearer  to  Poughkeepsie  than  was  Fishkill  village  from  the  same 
point  Under  these  circumstances,  a  publication  in  either  paper 
would  be  a  substantial  compliance  with  the  statute.  Fishkill  vil- 
lage was  nearer  to  one  point  of  the  town  of  East  Fishkill  than 
Poughkeepsie,  while  Poughkeepsie  was  nearer  to  another  point 
than  Fishkill  village. 

The  report  made  in  January,  1875,  was  made  by  the  trustees 
elected  in  1873.  If  they  held  over  for  any  reason,  they  were  the 
persons  whose  duty  it  was  to  make  it.  If  they  did  not  hold  over, 
no  duty  rested  upon  the  defendant,  Robert  Seaman,  as  one  of  the 
trustees  elected  in  1874,  for  there  is  no  evidence  that  he  accepted 
the  office  under  that  election. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Foloer  and  Rapallo,  JJ.,  who  dissent 
from  the  result  as  to  defendant,  Robert  Seaman,  on  the  ground 
that  the  manufacturing  act  requires  the  report  to  be  not  only 
made,  but  also  filed  and  published  within  twenty  days  from 
January  Ist  of  each  year. 

Judgment  reversed. 

KoTB  BT  THK  Rbpobtxb.— The  annual  report  must  be  signed  bj  the 
trasteee ;  signing  the  trustees'  names  by  the  secretary  and  verification  by  him 
wiU  not  answer  the  requirements  of  the  statute.  Boltnv,  CVosby,  49N.  Y. 
1S3. 

The  term  **  existing  debts  '*  in  the  statute  means  debts  due  and  payable  at 
the  time  the  penalty  attaches,  and  does  not  include  a  promissory  note  not  due 
until  after  the  default.    Nimmoixs  v.  Htnnion^  2  Svreeney,  668. 

The  fact  that  the  company  is  closing  up  its  affoirs  and  has  ceased  to  do  busi- 
ness does  not  excuse  the  omission  to  file  the  report ;  nor  the  fact  that  the  cred- 
itor is  a  stoclcholder  cognisant  of  the  financial  condition  of  the  company. 
SanlKtm  ▼.  L^fferU^  58  N.  Y.  179.  Rut  where  the  creditor  was  a  co-trustee,  he 
cannot  maintain  the  action.    EcLsterly  v.  Barber^  65  N.  Y.  252. 

But  a  trustee  cannot  l>e  rendered  liable,  on  account  of  omission  to  file  the 
report,  for  a  debt  fraudulently  imposed  on  the  company.  Adama  v,  MiUs,  60 
N.  Y.  688. 

The  individual  liability  is  subject  to  all  the  defenses  to  which  the  original 
indebtedness  was  subject.    Jones  y.  Barlow^  62  N.  Y.  202. 

The  liability  incurred  under  the  New  Yoric  statute,  being  penal,  wiU  not  be 
enforced  In  New  Jersey.    Derrtckaon  ▼.  SmUh,  27  N.  J.  L.  166. 
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Only  the  tmsteea  vrho  are  guilty  of  the  iiegleot  are  liable  {BougfUon  ▼.  OUs, 
7»  Barb.  196),  not  their  sacoessors.    Skaler  v.  B<im,  34  Barb.  aOO. 

Under  the  Massachusetts  statute,  the  officers  are  liable  f<»r  the  debts  of  the 
eompaoy,  where  they  have  made  a  false  oertifloate  that  the  amount  of  the  oapitat 
stock  has  been  paid  in,  only  where  such  statement  is  willfully  false.  StMint 
y.  Edmands,  12  Qray,  206. 

Directors  are  officers  within  the  Indiana  statute.  G^c^  y.  TheU^  88  Ind. 
807. 

One  who  has  assumed  the  character  of  trustee  cannot  escape  liability  on  the 
plea  that  he  was  not  legally  elected.    Eaaterly  ▼.  BoHiert  65  N.  Y.  262. 

A  statement  In  the  certificate  of  formation  that  the  capital  liad  been  paid  in 
cash,  whereas  it  was  in  property  of  uncertain  value,  fenders  the  officers  per- 
sonally liable.    Watfn  v.  Qaimhy,  8  Dutch.  198. 

Quite  similar  to  Cameron  ▼.  Seaman  is  the  case  of  De  WiU  ▼.  flostitigs,  60 
N.  Y.  618.  The  action  was  precisely  the  same  in  form  and  aUegatioiis.  The 
defendant  offered  to  prove  that  the  enterprise  of  the  contemplated  company 
was  alwndoned  before  its  formation :  that  no  papers  were  filed;  thathesar- 
rendered  his  stock,  and  notified  the  acting  president  that  he  would  have  noth- 
ing more  to  do  with  it,  and  that  in  fact  he  had  no  further  connection  with  it. 
This  evidence  was  excluded  on  the  ground  that  the  defendant  was  estopped 
from  denying  the  existence  of  the  corporation.  This  was  held  error,  as  there 
was  no  estoppel,  and  the  evidence  would  have  authorised  a  finding  that  there 
was  no  organisation,  and  no  user  of  the  corporate  franchises.  Judgment  was 
accordingly  rendered  for  the  defendant. 


Davis  v.  Bechstbin. 

(69  N.  Y.  410.) 

Mortgage  urithout  earuideration-'  When  wnd  in  handi  of  trantfttroi. 

The  plaintiff  ezecated  to  B.  a  lx>nd  and  mortgage,  without  consideration,  to  be 
used  as  collateral  security  for  his  own  note,  upon  which  iie  propoeed  effbct- 
ing  a  loan  for  himself.  R.  failed  to  procure  the  loan,  but  sold  the  bond  and 
mortgage  for  value  to  the  defendant  B.  Held,  that  R.,  luiving  no  authority  to 
sell  the  lx>nd  and  mortgage,  conveyed  no  title  to  B.,  and  plaintiff  was  enti« 
tied  to  surrender  and  cancellation  of  them.    (See  note,  p.  ^.) 

ACTION  for  the  surrender  and  cancellation  of  a  bond  and  mort- 
gage executed  by  the  plaintiff  to  Lawrence  A.  Riley,  and 
assigned  by  him,  for  a  valuable  consideration,  to  the  defendant 
Bechstein.  The  plaintiff  had  judgment,  which  was  affirmed  at 
(Jeneral  Term  of  the  New  York  city  Common  Pleas,  and  defendant 
appealed.     The  opinion  states  the  facts. 
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L.  A.  Oauld,  for  appellant. 
Nicholas  Quackenboa,  for  respondent. 

Church,  G.  J.  Neither  the  decision  in  McNeil  v.  7%e  Tenth 
National  Bank,  46N.Y.  325;  s.  c,  7  Am.  Rep.  341,  nor  in  Moore 
V,  Metropolitan  Nat.  Bank,  55  N.  Y.  41;  8.  c,  14  Am.  Rep.  173, 
affects  the  question  involved  in  this  case.  Those  cases  hold  that  the 
owner  of  a  chose  in  action  is  estopped  from  asserting  his  title 
against  a  bona  fide  purchaser  for  value,  who  purchased  upon 
the  faith  of  an  apparent  absolute  ownership  by  assignment,  con- 
ferred by  the  owner  upon  the  assignee  and  seller,  but  neither 
of  them  intimated  an  intention  to  interfere  with  the  well-settled 
principle  that  a  purchaser  of  a  chose  in  action  takes  it  sub- 
ject to  the  equities  between  the  original  parties,  and  that  the 
assignor  can  give  no  better  title  than  he  himself  has.  On  the 
contrary,  Groyxb,  J.,  in  the  last  case,  declared,  in  answer  to  the 
suggestion  that  these  principles  might  be  impaired  by  the  decision 
that ''  no  one  pretends  but  that  the  purchaser  will  take  the  former 
(non-negotiable  choses  in  action)  subject  to  all  defenses  valid  as  to 
the  original  parties,  nor  that  the  mere  possession  is  any  more  evi- 
dence of  title  in  the  possessor  than  is  that  of  a  horse.''  It  is  only 
where  the  owner,  by  his  own  affirmative  act,  has  conferred  the 
apparent  title  and  absolufce  ownership  upon  another,  upon  the 
faith  of  which  the  chose  in  action  has  been  purchased  for  value, 
that  he  is  precluded  from  asserting  his  real  t^le,  and  this  conclu- 
sion was  arrived  at  by  the  application  of  the  doctrine  of  estoppel. 

At  the  time  Riley  transferred  the  bond  and  mortgage  to  the 
defendant  Bechstein,  as  between  him  and  the  plaintiff,  the  mort- 
gagor, he  had  no  title  or  interest  which  he  could  transfer.  The 
mortgage  was  executed  and  delivered  to  him  as  an  accommodation, 
to  be  used  as  collateral  security  for  the  payment  of  a  note  of  $2,000 
which  he  contemplated  getting  discounted  at  the  New  York 
National  Exchange  Bank,  and  under  an  agreement  not  to  have  it 
recorded.  He  failed  to  procure  the  discount,  and  the  plaintiff 
repeatedly  requested  the  return  of  the  bond  and  mortgage,  and 
Riley  promised  to  return  the  same  from  time  to  time.  It  is  very 
clear  that  the  bond  and  mortgage  in  his  hands  were  of  no  value, 
and  that  he  could  not  have  enforced  them,  and  the  defendant  when 
he  purchased  occupied  no  better  position.    Riley  could  not  sell 
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any  better  title  than  he  had^  which  was  none,  and  the  defendant 
could  not  acquire  by  the  purchase  from  him  any  better  title.  The 
specific  transaction  in  which  the  mortgage  was  to  be  used  haying 
failed,  Riley's  possession  and  right  to  the  mortgage  after  that  was 
no  different  than  if  it  had  been  delivered  to  him  without  any  agree- 
ment for  its  use  at  all.  He  was  then  the  possessor  of  the  bond  and 
mortgage  executed  and  delivered  without  consideration,  and  with* 
out  authority  to  use  it  for  any  purpose.  I  have  examined  the 
evidence,  and  am  of  the  opinion  that  it  is  sufficient  to  sustain  the 
findings  of  the  judge,  and,  therefore,  the  findings  are  conclusive. 

[Omitting  a  matter  of  minor  interest.] 

The  judgment  must  be  affirmed. 

All  concur.    Rapallo,  J.,  not  voting. 

J\idgm$fU  affirmed. 

KoTS  BT  THX  RsPORTER.— 3f  c^eil  T.  Tcfit^  NotUmoX  Ba)ilc,  46  N. Y.  825 ;  s.  c.  7 
Am.  Rep.  841,  referred  to  in  the  above  opinion,  was  the  ease  where  the  plaintiff 
had  left  with  his  stoek  brokers, to  secure  any  balance  of  acooant,  certain  shares  of 
stock,  npon  the  certificate  of  which  he  had  indorsed  and  signed  a  blank  asMlgn- 
ment  and  power  of  attorney  to  transfer,  purporting  to  have  been  executed  for 
value  received,  and  which  shares  the -brokers  had,  without  the  plaliitifTs  knowl- 
edge or  au thnri ty ,  pledged  to  the  def endan t*s  assignor  for  advances .  The  court 
say :  **  The  true  point  of  inquiry  In  this  case  is,  whether  the  plaintiff  did  con- 
fer upon  his  brokers  such  an  apparent  title  to,  or  power  of  disposition  over,  the 
shares  in  question,  as  will  thus  estop  hlni  from  asserting  his  own  title,  as  against 
parties  who  took  bona  jide  through  the  brokers."  This  case  contains  a  careful 
and  ekiborate  review  of  all  the  leading  authorities,  and  criUoi8'*8  and  dUtln- 
guUhes  the  ca«e  of  Bush  v.  Lathrop,  *£i  N.  T.  535,  which  had  disapproved  the 
doctrine  <»f  Chancellor  Kent  on  this  subject.  In  the  latter  case  there  was  au 
absolute  assignment,  ftir  the  consideration  of  $208. 2l),  of  a  bond  and  mortgage 
for  $1,400,  designed  to  secure  the  former  amount:  and  the  court  held  that  the 
defendant,  who  had  advanced  $1,488  on  a  second  assignment  of  the  same,  could 
hold  them  only  for  the  amount  for  which  they  were  origlnaUy  plodged,  the 
assignee  of  a  chose  In  action  taking  but  an  equitable  interest.  Three  judges 
dissented.  The  court  In  the  McNeil  Cavf  dUtlnguished  the  BiM/i  Cost  on  the 
grounds  that  the  discrepancy  between  the  expressed  consideration  of  the 
original  assignment  and  the  amount  of  the  bond  and  mortgage  should  have 
put  the  defendant  on  Inquiry,  and  the  difference  between  bonds  and  mortgages 
and  shares  of  stock,  the  legal  title  to  the  latter  being  capable  of  transfer  by 
assignment.  It  is  evident,  however,  that  the  B\wk  Cane  was  regarded  with 
serious  disfavor,  although  the  opinion  in  it  was  pronounced  by  one  of  the  ablest 
of  Anierioan  judges,  the  late  Chief  Justice  Dbnio. 

Moore  v.  Aff tropo/<taH  NaJUo^udBaiikj  65N.  Y.  41;  s.  c,  14  Am.  Rep.  173,  the 
other  decision  referred  to  In  the  principal  case,  was  where  a  certificate  of  ludebt- 
edness  of  the  State  of  Kew  York,  issued  by  the  New  Capitol  Commissioners, 
had  been  transferred  by  an  assignment  written  thereon,  absolute  In  form,  '*for 
value  received,*'  but  on  the  secret  ooadition  that  it  was  to  be  returned  If  not 
caahed  la  three  weeks.    The  parehater  from  the  assignee  was  held  to  have  ob- 
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teliied  ralid  title  as  tgaiiist  the  owner,  on  the  ground  of  estoppel,  and  the 
ihuih  Can  was  overruled. 

The  distinction  between  the  prinoipal  case  and  those  above  mentioned  is  not 
very  olearij  pointed  oat  in  the  above  opinion,  and  is  not  so  easily  grasped  as 
the  learned  chief  judge  seems  to  take  for  granted,  but  it  seems  to  us  to  be  this : 
in  the  cases  cited  the  plaintilf  had  apparently  sold  a  chose  in  action  and  appar- 
ently clothed  the  assignee  with  the  absolute  title  by  an  affirmative  act  of  trans- 
fer; In  the  principal  case  the  plaintiff  had  done  nothing  of  this  sort,  but  had 
simply  executed  an  obligation,  apparently  for  value  but  really  without  consid- 
eration, void  as  between  herself  and  the  mortgagee,  and  to  which  the  mortga- 
gee could  confer  no  greater  title  than  he  himself  got,  which  was  none  at  all.  In 
the  latter  case  there  was  no  affirmative  representation  of  ownership,  and  con- 
sequent right  io  convey  or  assign,  which  would  estop  the  owner.  In  short,  one 
is  the  case  of  an  owner  and  vendor  of  a  chattel;  the  other  of  an  apparent 
debtor.  The  former  is  estopped  from  denying  his  apparent  sale  and  transfer 
of  title;  the  latter  never  Is  estopped  from  denying  the  existence  of  the  appar- 
ent debt. 


Thb  Aboho  Fibs  Ihsubahge  Ooxpaky  t.  Austxk. 

(61 N.  T.  4T0.> 

Lorn  gy  €4m6wrri9ig  ntgUg^noe  of  taming  eampani^  <md  nm^r  itf  tow-^BigkUof 

owner  of  cargo. 

The  interpietfttloii  of  a  eontraet  between  a  towing  company  and  the  master 
and  owner  of  a  boat  to  be  towed,  the  relations  of  the  parties,  and  their  rela- 
tive rights  sod  obllgatloiui  are  qaestiona  of  law  and  not  of  fact. 

Thb  captain  of  a  ateam  tog,  having  a  canal  boat  in  tow  at  the  risk  of  it# 
master  and  owner,  is  not  master  of  the  canal  boat,  and  has  not  snefa  charge 
and  oontiol  of  the  canal  boat  that  its  master  and  crew  can  be  deemed  for  the 
trip  the  servants  and  agents  of  the  owner  of  the  tug,  so  as  to  make  the 
latter  chargeable  with  negligence  of  the  master  and  crew  of  the  canal 
boat. 

Nor  Is  the  owner  of  the  tag  a  common  carrier  and  so  llahle  for  the  negligence 
of  those  in  ehaigo  of  the  canal  boat. 

Where  a  canal  boat  in  tow  was  sank  by  collision  with  another  tug  owned  by 
the  owner  of  the  towing  tug,  hM,  that  the  owner  of  the  cargo  on  the  canal 
boat  could  not  recover  of  the  owner  of  the  tug  for  the  loss,  it  appearing 
that  the  omission  to  display  proper  lights  on  the  canal  boat  oootri  bated  to 
theioea 

The  admiralty  rule  which  aosoesee  the  damage  equally  upon  two  vessels,  ths 
negligen.  management  of  which  has  occasioned  loss  or  injury,  has  no  appli- 
eation  In  common-law  courts. 
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ACTION  against  defendant  as  president  of  a  joint-stock  associ- 
ation engaged  in  towing  canal  boats  between  Albany  and  New 
York,  to  recover  damages  for  the  loss  of  a  cargo  which  plaintiff  had 
insured,  which  loss  was  alleged  to  have  been  occasioned  by  the  neg- 
ligence of  defendant's  employees. 

The  cargo  was  on  board  the  canal  boat  J.  L.  Parsons,  in  tow 
from  Albany  to  New  York  by  a  steam  tng  belonging  to  defendant's 
company  ;  it  was  snnk  by  a  collision  with  another  tug  owned  by 
the  same  company.  The  contract  for  the  towage  provided  that  the 
towing  should  be  at  the  risk  of  the  master  and  owner  of  the  canal 
boat 

The  other  facts  appear  in  the  opinion.  The  plaintiff  had  judg- 
ment upon  yerdict,  which  was  affirmed  by  the  Qeneral  Term  of  the 
Supreme  Court,  and  defendant  appealed. 

Samuel  Hand  and  Robert  Benedict,  for  defendant. 

George  W,  Parsons,  for  plaintiff. 

Allen,  J.  The  canal  boat  J.  L.  Parsons,  laden  with  com  owned 
and  shipped  by  White's  Bank  of  Buffalo,  while  in  tow  of  the  steam 
tug  McDonald,  owned  and  used  in  the  towing  of  boats  and  barges 
by  a  joint«stock  company,  of  which  the  defendant  was  president, 
on  her  passage  down  the  Hudson  river,  was  sunk  by  a  collision  with 
a  barge  in  tow  of  the  steam  tug  Austin,  owned  by  and  in  the  service 
of  the  same  company,  bound  up  the  river,  nearly  opposite  West 
Point,  and  between  that  point  and  Magazine  Point,  a  few  rods 
above,  and  the  boat  and  cargo  were  wholly  lost  The  plaintiff  had 
insured  the  cargo  of  com,  and  having  paid  the  loss  brings  this 
action,  seeking  to  charge  the  towing  company  for  negligently  suf- 
fering or  causing  the  collision  and  consequent  loss  and  damage. 
The  right  of  the  plaintiff  as  the  successor  in  interest  of  the  owner 
of  the  cargo  to  maintain  the  action,  if  the  loss  was  occasioned  by 
the  negligent  or  wrongful  acts  of  the  servants  and  agents  of  the 
towing  company,  defendants,  is  not  disputed.  The  owner  of  the 
cargo  was  not  the  owner  of  the  sunken  boat  That  was  owned  by 
the  master  in  command,  who  must  be  assumed  to  have  been  a  com- 
mon carrier  for  hire,  responsible  for  the  safe  carriage  and  delivery 
of  the  com  to  the  consignees.  Such  is  the  legal  presumption  upon 
proof  of  the  ownership  of  the  boat  by  the  master  in  command,  and 
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the  ownership  of  the  cargo  by  other  parties.  Courts  will  not,  in 
the  absence  of  evidence,  speculate  upon  the  possible  existence  of 
other  relations  than  that  of  bailor  and  bailee  between  the  shippers 
of  the  cargo  and  the  master  and  owner  of  the  carrying  vessel,  or 
that  the  shipper  had  chartered  and  manned  the  boat,  thus  assum- 
ing the  control,  and,  pro  hoc  vice,  becoming  the  owner  and  sponsor 
for  the  negligence  of  the  master  and  crew.  It  was  assumed  upon 
the  trial,  a&d-soJield  by  the  learned  judge  presiding,  that  the  acta 
and  neglects  of  the  master  and  crew  in  charge  of  the  boat  Parsons, 
if  they  contributed  to  the  loss,  would  bar  a  recovery  by  the  plaintiff* 
For  all  the  purposes  of  disposing  of  this  appeal,  it  will  be  assumed 
that  tiie  disaster  was  imputable  to  the  faults  and  neglects  of  the 
master  and  crew  of  the  canal  boat,  or  of  those  in  charge  of  one  or 
both  of  the  steam  tugs,  or  of  the  concurrent  acts  of  all  contribut- 
ing to  the  same  result.  Although  there  was  an  attempt  to  prove 
that  the  collision  occurred  at  or  about  the  break  of  day,  the  weight 
of  the  evidence  is  that  it  was  before  daylight,  and  while  the  dark- 
ness of  the  night  continued.  It  was  at  a  point  in  the  river  which  was 
in  the  shadow  of  the  high  banks  upon  either  side,  which  obscured 
objects  upon  the  surface  of  the  water,  making  them,  if  not  invisible, 
difficult  to  be  seen,  and  increasing  the  hazard  of  the  navigation. 
The  boat  Parsons  was  the  outer  boat  upon  the  larboard  side  of  the 
front  or  head  of  three  tiers  of  four  boats  each,  the  boats  of  each 
tier  being  lashed  together  and  towed  by  a  hawser  astern  of  the 
steam  tug  McDonald,  which  furnished  the  motive  power.  There 
was  no  watch  upon  the  canal  boat,  nor  light  upon  her,  nor  was 
there  any  light  visible  from  the  boats  in  tow  to  indicate  the  pres- 
ence of  a  hawser-tow,  or  that  boats  were  astern  or  following  the 
tug.  There  was  no  signal  given  from  the  McDonald  on  her  pass- 
ing the  Austin  to  indicate  tnat  there  were  boats  in  tow  astern  of 
her,  as  was  sometimes  given.  The  tugs  passed  each  other  on  the 
customary  side,  each  passing  to  the  right,  at  or  near  the  middle  of 
the  river,  the  testimony  leaving  it  somewhat  doubtful  whether  the 
McDonald  was  or  was  not  a  little  to  the  west  or  right  of  the  middle. 
The  Austin,  immediately  on  passing  the  McDonald,  changed  her 
course  by  starboarding  her  helm  and  heading  more  to  the  left  or 
west,  by  which  a  barge  propelled  by  and  lashed  to  her  larboard  side 
was  brought  directly  foul  of  the  Parsons,  causing  the  disaster  and 
loss.  There  was  no  lookout  or  watch  on  the  Austin,  except  in  the 
piloi-hoiu^  and  the  evidence  was  conflicting  whether  that  was  the 
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proper  or  the  best  position  fiom  which  to  discover  approaching  objects 
or  obstructions  in  or  upon  the  surface  of  the  water  ahead  of  the 
vessel.  The  learned  judge  submitted  to  the  jury  the  question  as 
one  of  fact,  whether  the  captain  of  the  tug  was  also  the  captain  of 
the  canal  boat,  that  is,  whether  the  canal  boat  was  subject  to  the 
orders  of  the  captain  of  the  tug-boat,  and  as  such  omitted  to  take 
tlie  proper  precautions  for  the  safe  navigation  and  for  the  safe 
delivery  of  the  freights,  ^'such,  for  example,  as  directing  and  in- 
sisting upon  a  light  being  put  out/'  and  charging  them  that  if  they 
found  that  question  in  the  afiSrmative  the  plaintiff  would  be  entitled 
to  their  verdict,  and  they  need  not  consider  any  other  question  in 
the  case.  The  jury  were  also  charged  that  if  any  negligence  of  the 
captain  of  the  canal  boat  co-operated  with  any  negligence  of  the 
defendant's  agents  to  produce  the  collision,  the  plaintiffs  ooald  not 
recover.  In  effect,  the  instructions  to  the  jury  were,  that  if  they 
found  that  the  master  and  crew  of  the  canal  b<wt  had  no  duties  to 
perform  in  that  capacity,  or  as  the  servants  and  agents  of  the  own* 
ers  of  that  boat,  but  that  for  the  trip  and  service,  and  while  being 
towed  by  the  McDonald,  they  were  the  servants  and  agents  of  the 
owners  of  the  steam- tug,  subject  to  the  control  and  directions  of 
the  master  of  the  tug  who  was  in  actual  charge  as  the  servant  of 
the  defendant  of  the  whole  flotilla,  they  should  find  a  verdict  for 
the  plaintiff  by  reason  of  the  omission  to  put  a  light  upon  the  oanal 
boat  as  a  necessary  precaution  for  her  safe  transit 

That  the  absence  of  the  light  upon  the  Parsons  was  one  of  the 
primary  procuring  causes,  if  not  the  sole  cause  of  the  disaster, 
might  be  inferred  from  the  evidenoe,  and  the  jury  may  have  so 
found.  Had  a  light  been  exhibited  upon  the  bow  of  that  boat,  the 
fact  that  the  McDonald  had  boate  and  barges  in  tow  by  a  hawser 
would  have  been  manifest,  and  the  position  of  the  tow  would  have 
been  visible  from  the  Anstin  and  the  collision  avoided.  The  latter 
boat  would  not  have  been  induced,  by  an  apparent  absenoe  of  all 
other  vessels,  to  change  her  course  so  as  to  come  in  contact  with 
the  Parsons  or  any  part  of  the  tow  of  the  McDonald.  The  verdict 
may,  therefore,  have  passed  against  the  defendant  upon  the  find- 
ing of  the  jury,  that  the  omission  to  put  out  a  light  was  negligent, 
with  the  additional  fact,  that  the  captain  of  the  McDonald  was  in 
command  of  the  Parsons,  and  that  the  master  and  crew  of  the  lat- 
ter were  subject  to  his  orders,  and  were  nis  subordinates  for  that 
service  and  thus  the  servante  and  agente  of  the  towing  company, 
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acting  under  the  immediate  directions  of  a  superior  agent,  the 
master  of  the  steam  tug.  The  interpretation  of  the  contract  between 
the  towing  company  and  the  master  and  owner  of  the  boat  to  be 
towed,  and  the  legal  relations  between  the  parties,  and  the  relative 
rights  and  obligations  resulting  therefrom,  were  for  the  court  and 
not  for  the  jury.  They  were  questions  of  law  to  which  the  judge 
should  have  responded,  and  not  of  fact  to  be  answered  by  the  jury, 
and  their  submission  to  the  jury  was  error,  for  which  the  judgment 
must  be  reyersed,  unless  the  error  was  immaterial,  and  this  can 
only  be  upon  the  ground  that  upon  the  undisputed  evidence  the 
tow-boat  company  were  clearly  liable  for  the  loss;  that  the  want  of 
skill  and  care  of  the  servants  and  agents  of  the  defendants  in  pro- 
pelling the  Pai^sons,  was  the  proximate  cause  of  it,  or  contributed 
to  the  loss,  and  that  the  collision  was,  without  fault,  on  the  part 
of  the.  shipper  of  the  com,  his  servants  or  agents,  or  any  for  whose 
acts  he  is  responsible. 

The  verdict  and  judgment  cannot  be  sustained  in  the  face  of  the 
erroneous  instructions  to  the  jury  upon  a  general  charge  of  negli- 
gence in  the  conduct  and  management  of  the  tow  by  the  servants 
and  agents  of  the  defendant,  but  it  must  be  upon  the  specific  act 
of  negligence  for  which  the  defendant  may  have  been  held  by  the 
jury  under  the  charge,  viz. :  The  right  to  have  a  light  upon  the 
Parsons,  and  the  towing  of  her  through  the  night  without  a  proper 
light  upon  her,  or  some  part  of  the  flotilla  to  signal  the  presence 
of  the  boats  that  were  in  tow  by  the  McDonald.  There  was  evi- 
dence for  the  jury  of  other  acts  of  negligence,  and  omissions  of 
duty  by  the  masters  of  the  two  steam  tugs,  but  the  evidence  was 
not  of  that  conclusive  character  as  to  prove  the  alleged  negligence 
beyond  all  question,  such  that  a  verdict  for  the  defendant  would 
have  been  against  evidence.  Had  the  want  of  a  light  at  the  head 
of  the  tow  been  out  of  the  case,  and  all  the  other  acts  relied  upon 
been  proved,  a  verdict  for  the  plaintiff  could  not  have  been  directed 
by  the  court.  The  defendant  would  have  been  entitled  to  the  ver- 
dict of  the  jury  whose  province  it  would  have  been  to  pass  upon 
the  weight  of  the  evidence,  and  draw  the  proper  inference  from  it. 
The  most  that  can  be  claimed  in  behalf  of  the  plaintiff  is  that  there 
was  competent  evidence  tending  to  prove  a  custom  to  indicate  to 
passing  vessels  the  presence  of  a  hawser  tow,  by  whistles  from  the 
steam  tug,  and  that  such  signal  was  not  given  from  the  McDonald 
to  the  Austin  ;  that  the  vessels  were  not  in  a  proper  position  for 
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safety,  each  being  too  far  to  the  left  of  the  track  in  which  they 
should  have  been  ;  that  the  Austin  had  no  proper  watch  or  look 
out  on  deck  or  at  her  bow  ;  that  the  master  and  pilot  of  the  Aus- 
tin had  reason  from  their  knowledge  of  the  course  and  amount  of 
business  at  that  season  of  the  year  to  suppose  that  the  McDonald 
had  boats  in  tow  astern,  and  that  therefore  it  was  careless  and 
reckless  to  give  the  steam  tug  a  direction  after  passing  the  McDon- 
ald which  would  bring  her  or  her  attendant  boats  or  barges  in  col- 
lision with  a  hawser  tow,  if  one  there  was. 

But  upon  all  these  matters  there  was  conflicting  evidence,  and 
upon  all  the  evidence  the  fact  of  negligence  was  to  be  inferred, 
and  it  cannot  be  said  that  the  evidence  justified  a  direction  of  a 
verdict  for  the  plaintiff,  or  would  permit  this  court  to  say  that  the 
erroneous  rulings  could  not  have  prejudiced  the  defendant,  for  the 
reason  that  the  verdict  must  necessarily  have  been  for  the  plaintiff 
upon  the  evidence  of  and  clearly  proven  acts  of  negligence  other 
than  the  omission  of  a  light  upon  the  tow.  Negligence  is  ordin- 
arily a  question  of  fact,  and  it  is  only  in  very  exceptional  cases 
that  it  can  be  adjudged  as  a  necessary  legal  conclusion  from  the 
facts  proved.  The  fact  that  the  steam  tug  furnishing  the  motiye 
power  undertook  to  propel  the  canal  boat  '^at  the  risk  of  the  mas- 
ter and  owners  of  "  the  latter  from  Albany  to  New  York,  did  not 
dispossess  the  master  and  crew  of  the  canal  boat,  deprive  the 
master  of  his  command,  or  relieve  him  from  an  obligation  to  use 
every  necessary  precaution,  and  do  whatever  was  necessary  to  guard 
against  the  perils  of  the  navigation,  and  insure  a  safe  transit 
Neither  did  it  constitute  the  proprietors  of  the  tow-boat  common 
carriers,  or  make  them  liable  for  the  wrongful  or  negligent  acts  of 
those  in  charge  of  the  canal  boat  within  the  doctrine  of  respondeat 
superior.  Under  a  contract  for  a  service  like  that  undertaken  by  the 
defendant's  company,  the  law  imposes  certain  duties  as  well  upon  the 
master  of  the  canal  boat  as  upon  the  master  of  the  towing  vessel. 
Each  vessel,  the  towed  and  the  towing,  is  under  an  implied  obliga- 
tion to  use  proper  skill  and  diligence  in  the  care  and  management 
of  the  respective  vessels,  and  not  to  increase  the  risks  or  peril  of 
the  service  by  neglect  or  misconduct,  and  if  in  the  course  of  the 
service  the  one  receives  injury  caused  in  part  by  the  neglect  of  the 
other  boat,  to  which  the  injured  vessel  has  by  neglect  or  fault  con- 
tributed, there  can  be  no  recovery.  A  boat  or  yessel  may  be  so 
attached  to  the  propelling  yessel  that  she  is  helpless,  and  the  mas- 
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ter  and  crew  can  do  nothing,  and  are  called  upon  to  do  nothing  to 
avoid  injury  f ram  other  vessels,  or  arrest  peril  from  any  cause.  She 
may  by  reason  of  her  position  in  the  tow  be  wholly  within  power, 
and  subject  to  the  control  of  those  in  charge  of  the  towing  boat. 
Sturgia  v.  Boyer,  24  How.  (U.  S.)  110. 

In  the  case  cited  the  tug  and  the  tow  were  under  the  command 
of  the  master  of  the  tug,  and  the  master  and  crew  of  the  vessel 
in  tow  had  left  her.  But  when  a  ship  or  boat  is  towed  astern  of  the 
towing  vessel,  and  only  attached  by  a  hawser,  if  her  helm  can  be  made 
available  the  owner  of  the  boat  is  bound  to  have  a  competent  maa 
at  the  helm,  and  a  competent  watch  or  outlook  on  deck,  and  if  so^ 
situated  by  reason  of  being  lashed  to   other  boats  that  the  helm*, 
cannot  be  made  available  to  give  direction  to  the  boat,  and  a  watch, 
is  unnecessary,  a  light  in  a  pi*oper  position   to  indicate   her  situa- 
tion, and  warn  other  vessels  of  her  position,  may  be  necessary.    It 
is  an  act  of  negligence  for  a  vessel  to  lie  at  anchor  in  the  night 
without  proper  lights,  and  the  duty  is  none  the  less  to  exhibit  the 
statutory  or  customary  lights  when  being  propelled  by  another 
vessel.    Sproul  v.  Ifemmingioay,  14  Pick.  1  ;  TJie  Juliay  1   Lash, 
231 ;  Siurgis  v.  Boyery  supra. 

By  the  contract  the  defendant's  company  agreed  to  famish  the 
motive  power,  and  to  take  the  boat  Parsons  in  tow  and  propel  her 
in  the  usual  and  customary  way  to  New  York,  to  furnish  a  steam  tug 
suitable  and  proper  for  the  service,  well  and  properly  manned  and 
fitted,  and  for  the  exercise  of  skill  and  care  in  the  use  of  the  motive 
power  in  the  prosecution  and  accomplishment  of  the  voyage,  and 
the  general  conduct  and  management  of  the  tow.  The  master  of 
the  Parsons  did  not  surrender,  nor  did  the  defendant  assume  the 
possession  or  control  of  that  boat,  she  continued  manned  by  the 
servants  and  agents  of  her  owners,  and  the  defendant  did  not 
assume  to  furnish  a  proper  crew,  or  to  see  that  she  was  properly 
manned  or  served.  The  masters  and  owners  of  the  canal  boat 
undertook  for  its  proper  care  and  management,  and  the  use  of 
proper  skill  and  the  exercise  of  all  precautions  and  the  doing  of 
whatever  was  customary  and  necessary  to  be  done  upon  that  boat 
for  the  safety  of  the  tow.  It  was  the  clear  legal  duty  of  the  mas- 
ter and  owners  of  the  Parsons  to  have  a  light  upon  the  boat  during 
the  darkness  of  the  night,  to  prevent  a  collision  with  other  vessels, 
and  the  neglect  of  that  duty  would  bar  a  recovery  by  the  owners 
for  a  loss  arising  from  a  collision  to  which  the  want  of  such  light 
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contributed,  either  against  a  colliding  vessel  or  the  towing  com- 
pany. It  would  be  a  clear  case  of  contributory  negligence  which 
would  bar  an  action.  T/te  Unity,  Swabey,  101;  Haley  y.  Barle, 
30  N.  Y.208;  Hoffman  v.  Union  Ferry  Co.,  47  id.  176,  s.  c,  7  Am. 
I^ep.  435.  Whatever  may  have  been  the  duty  or  the  liability  of  the 
defendant  to  the  public  or  innocent  third  persons  sustaining  damage 
from  a  collision  caused  by  a  want  of  a  light  upon  the  boats  in  tow, 
at  is  very  evident  that  there  was  no  duty  owing  by  the  defendant  to 
the  owner  of  the  canal  boat  to  compel  the  carriage  of  proper  lights. 
It  maybe  that  quoad  innocent  third  persons  not  connected  with  the 
tow,  the  defendant  might  be  charged  with  negligence  for  moving 
boats  and  vessels  along  and  over  a  public  navigable  stream  in  the 
flight  without  proper  lights,  and  that  both  vessels  owe  a  duty  in  that 
respect  to  the  public  and  to  third  persons,  but  it  by  no  moans  fol- 
^lows  that  either  can  complain  of  the  other  tliat  the  duty  has  been 
Tieglected.  Ha<l  the  owner  of  the  Parsons  sued  for  the  loss  of  the 
%oat,  or  as  a  common  carrier  of  the  corn,  and  as  bailee  brought  an 
.-.action  for  its  loss,  proof  of  negligence  on  the  part  of  the  master 
;and  crew  of  the  carrying  vessel  would  defeat  either  action.  A 
^jifloity  suing  for  negligence  must  himself  be  free  from  fault  The 
question  then  is  whether  the  owner  of  the  freight  can  recover  for 
losses  caused  by  the  concurrent  negligence  of  the  carrier,  and  the 
parties  sought  to  be  charged.  If  the  carrier  was  without  fault  and 
the  cargo  was  lost  through  the  want  of  ^are  or  skill  or  the  wrong- 
ful act  of  the  towing  company,  an  action  would  lie  at  the  suit 
either  of  the  carrier  as  the  bailee  or  the  owner,  and  a  recovery  by 
-either  would  bar  an  action  by  the  other.  But  if  the  views  of  the 
learned  court  below,  at  General  Term,  prevail,  the  defenses  to  the 
two  actions  might  not  be  identical.  One  defense  fatal  to  the  ^tion 
by  the  carrier  would  not  bo  admissible  in  the  suit  by  the  owner, 
4ind  yet  while  a  recovery  by  the  carrier  would  relieve  him  from  his 
liability,  it  would  be  for  the  benefit  of  the  owner  who  would  be 
entitled  to  it.  The  law  would  not  distinguish  between  him  as  a 
carrier  absolutely  responsible  for  the  safe  delivery  of  the  cargo  and 
a  bailee  of  the  owner  bringing  the  action  for  his  benefit,  but  what- 
ever defense  would  avail  against  him  as  carrier  would  be  equally 
available  against  him  as  representing  the  owner.  It  would  be  an 
anomaly  if  the  law  giving  an  action  to  either  of  the  two,  the  bailor 
and  bailee,  should  make  it  to  depend  upon  different  principles 
ivhen  brought  by  one  of  the  two. 
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The  poBsessiou  of  the  carrier  is  that  of  the  merchant  shipper;  he 
is  the  iNulee,  and  quan  the  agent  of  the  shipper.  Whatever  he 
does  in  the  course  of  the  service  and  bailment  he  does  as  the  agent 
and  representative  of  the  owner,  and  if  so,  all  the  oonseqaences  of 
the  negligence  of  the  carrier  will  be  visited  upon  the  owner  of  the 
freight  to  the  extent  of  depriving  him  of  any  remedy  over  against 
a  third  party  for  losses  to  which  the  carrier,  by  his  wrongful  or 
negligent  act,  has  contributed.  The  general  rules  as  to  contribu- 
tory negligenoe  as  a  defense  will  apply  to  the  owner  of  the  cargo. 

The  precise  question  was  before  the  court  in  Vanderplank  t. 
Mitter,  1  M.  &  M.  169,  and  Simpson  v.  Hand,  6  Wharton,  311,  and 
in  both  instances  it  was  held  that  the  rule  that,  in  case  of  a  losa 
from  mutual  negligence,  neither  party  could  recover  in  a  court  of 
common  law,  governed  the  case  of  shippers  of  goods  on  board 
vessels  which  have  come  intocollision,  to  the  injury  of  the  goods,  as 
well  as  the  owners  of  the  vessels  themselves.  Chief  Justice  Oibson, 
in  the  case  last  cited,  supports  the  decision  upon  reason,  as  well  as 
authority.  He  distinguishes  the  cases  from  actions  for  injuries  to 
persons,  passengers  by  stage  coach  or  other  conveyance.  He  says: 
^'  There  is  at  least  privity  of  contract  betwixt  a  merchant  and  his 
carrier;  and  the  former,  when  he  commits  the  management  and 
direction  of  his  goods  to  the  latter,  giving  him,  as  he  does,  author- 
ity to  labor  and  travail  about  the  transportation  of  them,  neces- 
sarily constitutes  him,  to  some  extent,  his  agent;  and  this  infer- 
ence is  sanctioned  by  judicial  authority,''  and  cites  Bedel  v.  Lull, 
Gro.  Jac.  221,  as  establishing  the  agency.  Again  he  says:  ^^A 
carrier  is  liable  to  his  employer  at  all  events ;  and  toonake  his  asso- 
ciate in  misconduct  answerable  for  all  the  consequences  of  it  would 
make  one  wrong-doer  respond,  in  case  of  another,  for  an  injury  that 
both  had  committed.  It  is  more  just  that  the  carrier  should 
answer  to  his  employer,  rather  than  one  in  whom  the  employer  had 
reposed  no  confidence.'' 

The  same  principle  governed  in  Smith  v.  Smith,  2  Pick.  622^ 
where  the  owner,  suing  for  an  injury  to  a  horse  received  from  a 
nuisance  in  the  highway  while  in  possession  and  being  used  by  one 
who  had  hired  him,  was  defeated  of  his  action  by  reason  of  the 
n^ligimce  of  the  bailee  in  possession.  It  needs  no  argument  to 
show  that  there  is  no  analogy  between  the  cases  in  which  passen- 
gers in  one  conveyance  have  been  held  entitled  to  an  action  against 
the  owner  of  either  or  both  of  the  vehicles,  from  the  negligent 
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management  of  which  injury  has  been  received.  There  is  no  bail- 
ment and  no  agency  in  those  cases.  There  is  no  absolute  obliga- 
tion of  the  carrier  to  deliyer  his  passenger  safely,  and  the  carrier 
cannot  maintain  an  action  for  an  injury  to  the  passenger*  The 
right  of  action  is  the  same  against  both  wrong-doers^  and  rests 
upon  the  same  foundation  of  wrong-doing;  and,  if  it  is  concurrent, 
although  not  in  intentional  concert,  the  injured  party  may  recover 
of  either.  Colegrove  v.  K  Y.  A  K  U.  R.  R.  Co.y  20  N.  Y.  493 ; 
Webster  t.  Hudson  R.  R.  R.  Co^  38  id.  260 ;  Chapman  v.  N.  H.  R. 
R,  Co.,  19  id.  341.  The  plaintiff  is  of  course  entitled  to  bis 
action  against  the  owner  of  the  Parsons,  who  had  undertaken  to 
convey  the  property  to  the  place  of  its  destination. 

The  principle,  as  now  applied,  is  not  inconsistent  with  the  rule  in 
admiralty,  which  divides  the  whole  loss,  including  with  the  damage 
to  the  ships,  the  loss  of  the  cargo,  between  the  two  vessels  by 
whose  concurrent  negligence  the  loss  has  been  occasioned.  The 
doctrine  was  applied  by  the  Supreme  Court  of  the  United  States, 
at  the  late  October  term  of  that  court,  in  the  Steamboat  Atlas  v. 
Phmnix  Lis.  Co.,  93  IT.  S.  302,  in  which  the  opinion  was  pronounced 
by  Mr.  Justice  Oliffobd.  The  rule  as  recognized  and  applied  in 
admiralty  is  there  stated,  with  the  reasons  and  the  authorities  upon 
which  it  rests.  It  grows  out  of  the  well-established  principle  — 
different  from  that  which  prevails  at -common  law  —  that  where 
there  is  a  loss  or  damage  to  ships  and  vessels,  the  subject  of  admir- 
alty jurisdiction,  resulting  from  the  concurrent  negligence  or  wrong- 
doing of  two  parties,  the  entire  loss  is  divided  between  the  guilty 
parties,  and  each  is  chai^ged  with  the  one-half,  irrespective  of  the 
degree  of  fault  of  each.  At  common  law  there  could  be  no  recov- 
ery by  either,  nor  any  action  maintained  in  such  a  case.  But  the 
principle  conceded,  that  concurrent  wrong-doers  must  jointly  bear 
the  entire  loss  occasioned  by  their  misdeeds,  although  they  do  not 
act  in  concert ;  and  it  follows  that,  in  the  case  of  two  vessels  sus- 
taining injury,  the  cargoes  of  which  also  suffer  damage,  it  is  the  ag- 
gregate danuige  to  ships  and  cargo  that  mnst  be  divided.  If  not  so, 
one  losing  a  valuable  cargo,  for  which  it  is  liable  as  a  carrier,  will 
be  made  to  bear  a  disproportionate  share  of  the  loss,  although  the 
loss  may  be  attributable  to  it  only  in  a  very  slight  degree.  The  rule 
but  gives  effect,  and  carries  to  its  necessary  results  the  equitable 
rule  of  apportioning  the  loss  in  such  cases  between  the  parties  in 
fault.    Judge  Clifford  relies  upon  this  principle,  and  upon  the 
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decisions  of  the  admiralty  courts  in  its  application  to  support  the 
decision  in  the  case  cited.  He  does  not  interfere  with  the  common- 
law  rule,  or  quote  common-law  decisions  upon  this  branch  of  the 
case.  The  common-law  rule  as  established  in  Vanderplank  t. 
Miller,  Simpson  t.  Handy  and  other  cases,  applied  in  admiraUy, 
would  overthrow  the  goyerning  principle  of  that  jurisdiction  divid- 
ing the  loss  between  those  in  fault,  while,  to  apply  the  doctrine  of 
The  Atlas  v.  Phomix  Ins.  Co.,  and  the  cases  quoted  by  Judge  Olif- 
FOBD  in  actions  at  law,  would  overthrow  the  common-law  rule  for- 
bidding an  action  by  either,  when  both  parties  have  contributed  to 
the  loss. 

It  would  be,  as  said  by  Judge  Oibson,  to  charge  the  whole  loss 
upon  the  one  to  the  case  of  the  other  of  the  wrong-doers.  The 
plaintiff  can  only  recover  upon  proof  that  the  loss  was  occasioned 
solely  by  the  wrongful  acts  or  the  negligence  or  unskillfulness  of 
those  in  charge  of  one  or  both  of  the  steam  tugs,  without  fault  on 
the  part  of  the  master  or  crew  of  the  Parsons,  and  that  question 
must  be  submitted  to  a  jury. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Church,  C.  J.,  Folqeb  and  Earl,  JJ.,  concur. 

MiLLRRy  J.,  dissents;  Akdrews,  J.,  does  not  vote  ;  Bapallo,  J»^ 
absent 

Jf$dgment  reversecL 
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en  N.  T.  COS.) 

AeeammodaUenn^'-^RigMiiftmehMingaseolkUeral  to  aniseedmt  ddt 

Where  a  promiaeory  note  has  been  nnoonditionallj  made  for  aoeommodatioa 
of  the  payee,  an  indorsee,  taking  it  in  good  faith,  solely  as  collateral  security 
for  an  antecedent  debt  of  the  payee  and  indorser,  may  recover  on  It  agalnsl 
the  maker. 

A  CTION  on  promissory  notes  made  by  two  of  the  defendants  to 
t\     the  order  of  the  third,  and  by  him  indorsed  to  plaintiff.    The 
notes  were  unconditionally  executed  solely  for  accommodation,  and 
were  received  by  plaintiff  solely  as  collateral  security  for  an  ante- 
cedent debt  without  any  agreement  to  extend  the  time  of  payment 
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of  that  debt  Judgment  on  the  report  of  a  referee  dismissing  the 
complaint  as  to  the  makers  was  reversed  at  General  Term  of  the 
Supreme  Court,  and  the  defendants  appealed. 

Wm.  F.  Shephardy  for  defendants. 

JBdmon  Blankman,  for  plaintifE. 

Bapallo,  J.  We  think  that  the  order  in  this  case  must  be 
affirmed  on  the  ground  stated  by  Brady,  J.,  in  his  opinion  de- 
livered at  General  Term.  Whatever  confusion  may  have  existed 
upon  the  point,  we  think  that  we  may  now  safely  say,  in  the  lan- 
guage of  Professor  Parsons  (1  Pars,  on  Notes  and  Bills,  296), 
that  it  is  universally  conceded  that  the  holder  of  an  accommoda- 
tion note,  without  restriction  as  to  the  mode  of  using  it,  may  trans- 
fer it  either  in  payment  or  as  collateral  security  for  an  antecedent 
debt,  and  the  maker  will  have  no  defense.  See,  also.  Story  on 
Bills,  §  192,  note  m,  and  Story  on  Notes,  §  195,  and  authorities 
cited.  The  existing  debt  is  a  sufficient  consideration  for  the  trans- 
fer, and  no  new  consideration  need  be  shown.  It  is  only  where  the 
note  has  been  diverted  from  the  purpose  for  which  it  was  intrusted 
to  the  payee,  or  some  other  equity  exists  in  favor  of  the  maker,  that 
it  is  necessary  that  the  holder  should  have  parted  with  value  on 
the  faith  of  the  note,  in  order  to  cut  off  such  equity  of  the  maker. 
Cole  V.  Saulpaugh,  48  Barb.  104 ;  Bank  of  Rutland  v.  Btuik,  5 
Wend.  66 ;  Lathrop  v.  Morris^  5  Sandf.  7.  It  has  been  held  by 
high  authority  that  an  antecedent  debt  is  sufficient  even  in  the  case 
of  a  note  fraudulently  diverted  to  constitute  the  holder  a  bona  fide 
holder  for  value  without  any  extension  of  time  or  surrender  of 
securities  or  other  new  consideration.  Swift  v.  Tysony  16  Peters* 
1.  But  in  this  State  that  doctrine  does  not  prevail.  Stalks  v. 
McDonaldy  6  Hill,  93.  The  leading  authorities  upon  the  subject 
are  reviewed  in  the  case  of  Maitland  v.  Citizens*  Bank,  40  Md« 
640 ;  8.  C,  17  Am.  Bep.  620.  Whatever  difference  of  opinion  may 
have  existed,  as  to  the  case  of  a  note  diverted  or  fraudulently  put 
in  circulation,  it  must  be  regarded  as  settled  that  an  indorsee  of  a 
negotiable  note  made  for  the  accommodation  of  the  indorser,  but 
without  restriction  as  to  its  use,  taking  the  note  in  good  faith  as 
collateral  security  for  an  antecedent  debt,  and  without  other  con- 
sideration, is  entitled  to  the  position  of  a  holder  for  value,  and  not 
affected  by  the  defense  of  want  of  consideration  to  the  maker. 
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We  should  not  haye  deemed  it  necessary  to  discuss  the  point  so 
much  at  length,  but  for  the  reason  that  it  does  not  appear  ever  to 
have  been  previously  expressly  adjudicated  in  this  court 

The  order  should  be  affirmed,  and  judgment  absolute,  etc. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Orsbk  y.  Oreev. 

im  N.  Y.  868.) 
Infancy —  Baiijkatian, 


A  minor  son  conyejed  real  estate  to  bis  father,  receiving  and  expending  or 
waiting  the  oonidderation  before  majority ;  he  had  no  other  property.  Held, 

9  _ 

that  on  anlYing  at  full  age  he  might  disaffirm  the  deed  without  restoring 
the  consideration,  and  that  mere  acqniesoence  for  three  years  after  majority 
is  not  a  ratification. 

ACTION  of  trespass ;  answer  of  title.  The  defendant,  at  the  age 
of  18,  had  conveyed  the  premises  for  1400  to  his  father,  the 
plaintiff,  who  had  ever  since  occupied  and  enjoyed  them.  Before 
coming  of  age  the  defendant  had  spent  or  wasted  the  money,  and 
no  other  property.  Some  three  years  after  coming  of  age  the  de- 
fendant re-entered  with  notice  of  his  intention  to  disaffirm  the  deed; 
which  constituted  the  alleged  trespass.  The  defendant  had  judg- 
ment which  was  affirmed  at  Oeneral  Term  of  the  Supreme  Court, 
and  the  defendant  appealed. 

John  (7.  Hunt^  tot  plaintiff. 
Frank  ffiscocky  for  defendant. 

Church,  C.  J.  The  important  question  in  this  case  is  whether 
it  was  necessary  for  the  defendant  to  restore  the  consideration  re- 
ceived for  the  transfer  of  the  land  to  the  plaintiff  to  entitle  him  to 
rescind  the  contract  The  defendant  is  a  son  of  the  plaintiff.  He 
conveyed  to  the  plaintiff  the  premises  in  question  when  under  the 
age  of  twenty-one  yeai*s,  for  which  he  received  the  sum  of  (400.  It 
appeared  affirmatively  that  the  son  had  used  up,  lost,  or  squandered 
Vol,  XXV.  —  30 
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the  money  before  he  became  of  age;  and  had  no  par6  of  it^  nor  any 
other  property  except  the  land  at  the  time  of  arriving  at  ttge.  After  a 
careful  examination  of  the  authorities  and  the  conflicting  opinions 
below,  we  are  inclined  to  concur  with  the  ^opinion  of  Gilbebt,  J.,  in 
afBrmance  of  the  judgment  We  do  not  deem  it  profitable  to  review 
the  authorities  upon  the  question,  and  do  not  intend  to  extend  our 
decision  beyond  the  principal  facts  inyolved  in  this  case. 

There  are  expressions  of  judges,  and  general  rules  laid  down  by 
text  writers,  and  some  cases  which  seem  to  favor  the  doctrine  con- 
tended for  by  the  appellant,  but  in  nearly  all  of  them  there  is  mani- 
fest distinction  in  the  facts.  The  weight  of  authority  is  to  the 
contrary  effect.  10  Peters  (U.  S.),  58,  74  ;  97  Mass.  508 ;  6  Gray, 
279 ;  27  Yt.  268  ;  100  Mass.  174.  These  and  like  authorities,  we 
think,  accord  with  the  general  principles  of  the  law  for  the  pro- 
tection of  infants.  The  right  to  repudiate  is  based  upon  the  in- 
capacity of  the  infant  to  contract,  and  that  incapacity  applies  as 
well  to  the  avails  as  to  the  property  itself,  and  when  the  avails  of 
the  property  are  improvidently  spent  or  lost  by  speculation  or  other- 
wise during  minority,  the  infant  should  not  bo  held  responsible 
for  an  inability  to  restore  them.  To  do  so  would  operate  as  a  seri- 
ous restriction  upon  the  right  of  an  infant  to  avoid  his  contract, 
and  in  many  cases  would  destroy  the  right  altogether.  A  person 
purchasing  real  estate  of  an  infant,  knowing  the  fact,  and  especially 
the  father,  must  and  ought  to  take  the  risk  of  the  avoidance  of  the 
contract  by  the  infant  after  arriving  at  maturity.  The  right  to 
rescind  is  a  legal  right  established  for  the  protection  of  the  infant, 
and  to  make  it  dependent  upon  performing  an  impossibility,  which 
impossibility  has  resulted  from  acts  which  the  law  presumes  him 
incapable  of  performing,  would  tend  to  impair  the  right  and  with- 
draw the  protection.  Both  upon  authority  and  principle  we  think 
a  restoration  of  the  consideration  could  not  be  exacted  as  a  condi- 
tion to  a  rescission  on  the  part  of  the  defendant. 

Mere  acquiescence  for  three  years  after  arriving  at  age  without 
any  affirmative  act  was  not  a  ratification.  11  Johns.  539;  14  id. 
124  ;  23  Me.  517.  The  entry  made  by  the  defendant  in  this  case 
for  the  purpose  of  disaffirming  the  contract  with  notice  of  such 
intention  was  sufficient  to  entitle  him  to  recover.   17  Wend*  120. 

The  judgment  must  be  affirmed. 

All  concur.    Andrews,  J.,  absent 

Judgment  affirmed. 


i 
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Keuekdorff  t.  Duryea. 
m  N.  T.  69r.) 

8iaMor^  eantlrueium  —  Title  of  local  oeL 

Aa  act  of  the  legislatare,  entitled  "  An  act  to  presenre  the  pnhlic  peace  and 
Older  on  the  fint  dajr  of  the  week,  oommonljr  called  Sunday/'  bat  bjr  its 
tenns  limited  to  the  city  of  New  York,  does  not  infringe  the  oonstitational 
proTiaion  tliat  no  local  bill  shall  embrace  more  than  one  eabject,  which  moat 
be  ezpreeeed  in  the  title. 

An  expieeaion  of  the  general  aul^ect  is  sufficient.    {8&e  note,  p.  989.) 

ACTION  by  the  manager  of  an  operatic  company,  against  the 
commissioners  and  superintendent  of  police  in  the  city  of  New 
York,  to  restrain  them  from  prohibiting,  intermpting,  and  inter- 
fering with  his  dramatic  entertainments  on  Sunday.  Answer  that 
the  entertainments  in  question  are  forbidden,  by  chapter  501  of 
the  Session  Laws  of  I860,  and  that  the  order  prohibiting  them 
was  issued  to  preserve  public  peace  and  order  on  Sunday.  Demur- 
rer to  answer.  Demurrer  overruled  at  Special  and  Qeneral  Terms 
of  the  New  York  city  Common  Pleas,  and  plaintiff  appealed. 

Henry  Wehh,  for  plaintiff. 
D.  J.  Dean,  for  defendants. 

Pbb  Gubxah.  It  is  not  disputed  but  that  the  acts  of  the  plain- 
tiff, which  have  been  interdicted  by  the  defendants,  are  within  the 
terms  of  a  statute  prohibiting  them.  (Laws  of  1860,  chap.  501, 
p.  999.) 

The  sole  question  presented  is,  whether  the  passage  of  that  stat- 
ute was  within  the  constitutional  power  of  the  legislature.  That 
question  is  again,  in  one  phase  of  it,  narrowed  to  the  consideration 
of  whether  the  title  which  the  legislature  has  given  to  the  act  is 
proper  and  sufficient.  The  query  arises,  upon  the  requirement  of 
the  Constitution  (art.  3,  §  16),  that  ''no  *  *  local  bill 
which  may  be  passed  by  the  legislature  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title.''  It  is  con* 
ceded  on  the  one  side  that  the  act  is  local. 


I 
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It  cannot  be  denied  on  the  other  that  it  treats  of  but  one  sub- 
ject That  sabject  is  the  prevention  of  pnblic  dramatic  entertain- 
ments and  the  like  in  the  city  of  New  York  on  Sunday.  The  title 
of  the  act  is:  '^  An  act  to  preserve  the  public  peace  and  order  on 
the  first  day  of  the  week,  commonly  called  Sunday/'  It  will  be 
seen  that  it  is  broad  enough  in  its  language  to  apply  to  the  whole 
State.  This,  howeyer,  is  not  enough  alone  to  determine  that  it  is 
improper.  If  it  meets  the  conceded  purpose  of  the  Oonstitution, 
it  is  correct  People  v.  BriggSy  50  N.  Y.  553.  That  purpose  has 
been  repeatedly  declared  to  be,  Ist^  to  prevent  the  union  in  one 
title  of  several  local  projects,  or  the  attaching  of  some  local  project 
to  a  general  subject,  or  vice  versa;  and,  2d,  by  the  title,  to  give 
information  to  all  concerned  in .  the  subject  of  the  act,  that  that 
subject  is  likely  to  be  affected  by  pending  legislation.  It  is  plain 
that  the  first  part  of  this  purpose  is  met  There  is  in  this  act  but 
one  local  object  Is  not  the  second  part  also  met  ?  The  title  is 
broad  enough  to  indicate  legislation  in  regard  to  the  public  peace 
and  order,  on  Sunday,  throughout  the  State.  Hence  it  gave  infor- 
mation to  the  people  in  New  York  city,  and  to  their  representatives 
in  the  legislature,  that  that  locality  was  interested  in  the  proposed 
enactment.  The  Constitution  seeks  an  end.  The  solicitude  of  it 
is  not,  how  it  is  reached.  And  any  method  which  attains  that  end 
satisfies  the  Constitution,  which  prescribes  no  form. 

The  constitutional  purpose  was  not  to  insure  that  there  should 
be  no  legislation  discriminating  for  or  against  any  locality.  It  was 
to  insure  that  such  legislation  should  not  be  had  without  that  locality 
being  apprised  of  the  intention  so  to  legislate,  with  opportunity  to 
urge  or  oppose.  If  the  title  of  the  bill  be  so  general  as  to  indicate 
to  every  portion  of  the  State  that  possibly  it  may  be  brought  within 
the  scope  of  the  law,  that  purpose  is  effected;  so  that,  though  the 
act  deals  with  New  York  city  alone,  and  the  title  indicates  the 
whole  State,  the  dwellers  in  New  York  city  were  apprised  that  there 
was  a  law  proposed  which  might  affect  them. 

The  title  is  general:  ''To  preserve  the  public  peace  and  order 
on  the  first  day  of  the  week,  commonly  called  Sunday."  This 
clearly  indicates  legislation  for  the  observance  of  the  Sunday — that 
day  in  particular.  Though  the  words  "  public  peace  and  order " 
are  general,  they  indicate  every  particular  which  goes  to  make  up 
those  things.  That  a  cessation  from  dramatic  representations  or 
the  like  on  Sunday  is  a  particular  thereof,  needs  no  further  discus- 
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sion,  eince  the  decision  in  Lindenmuller  v.  77^0  People^  33  Barb. 
548,  wbich  has  never  been  questioned  in  a  court  of  higher  or  equal 
authority.    See  ^ople  v.  Uoynty  20  How.  Pr.  76. 

Though  the  cases  cited  arose  under  the  same  act  which  is  now 
under  consideration,  they  are  pertinent  to  the  matter  in  hand,  from 
the  exhibition  they  give  of  the  law  as  to  the  first  day  of  the  week 
and  its  observance,  and  of  the  course  of  legislation  in  regard  to  it, 
inasmuch  as  it  is  therebv  shown  that  this  act  was  no  innovation, 
but  that  the  law-making  power  had  of  ten  dealt  with  the  subject, 
aiming  by  minute  prohibitions  of  particular  acts  to  preserve  the 
public  peace  and  good  order  on  that  day.  Among  the  particular 
acts  prohibited  by  previous  legislation  are  those  which  were  inter- 
dicted by  defendants,  under  the  authority  of  the  statute  under  con- 
sideration.    See,  also,  3  Burr.  1595. 

It  is  contended  that  though  the  general  subject  of  the  act  is  to 
preserve  the  public  peace  and  good  order,  yet  as  this  souglit  to  be 
affected  by  the  particular  method  of  prohibiting  dramatic  repre- 
sentations and  the  like,  that  the  title  of  the  act  should  have  con- 
tained some  phrase  or  phrases  declaring  that  particular  subject. 
We  do  not  think  that  this  was  requisite.  The  legislature  had  the 
right  to  assume  that  the  law  was  reasonably  well  settled,  and  suffi- 
ciently declared  by  competent  judicial  and  legislative  authority, 
that  such  representations  on  the  first  day  of  the  week  were  a  breach 
of  the  public  peace  and  good  order.  The  legislature  was,  there- 
fore, right  in  conceiving  that  a  title  to  a  bill  which  expressed  the 
purpose  of  legislating  to  preserve  that  peace  and  good  order,  gave 
notice  that  such  representations  might  be  affected  by  it ;  and  that 
thus  the  constitutional  requirement  would  be  met.  The  citizen  is 
presumed  to  know  the  law.  It  was  the  law  that  such  representa- 
tions might  be  treated  by  the  legislature  as  violations  of  the  public 
peace  and  good  order.  He  had  notice,  then,  by  the  title  of  this 
bill,  that  those  representations  might  bo  included  within  the  provi- 
sions of  the  act.  It  is  not  to  be  forgotten  that  the  title  does  not 
point  to  legislation  on  the  subject  of  the  public  peace  and  good 
order  in  general,  that  is,  on  any  and  every  day,  but  only  on  the 
first  day  of  the  week,  commonly  called  Sunday.  So  that  the  title 
is  fitted  to  call  particular  attention  to  whatever  is  likely  to  disturb 
that  peace  and  order  on  that  day.  The  courts  having  held  that 
dramatic  representations  and  the  like  are,  in  legislative  belief  and 
action,  calculated  so  to  do,  it  seems  that  a  reference  in  the  title  of 
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a  bill  to  that  day,  and  to  the  preservation  of  the  public  peace  and 
order  thereon,  does  give  warning  that  the  particular  subject  of 
those  representations  may  be  touched  upon  in  it:* 

The  case  of  Durkee  v.  Janesvilh^  26  Wis.  697,  is  cited  and  relied 
upon.  The  title  of  the  bill  in  that  case  was  :  ''An  act  to  legalize 
and  authorize  the  assessment  of  street  improvements  and  assess- 
ments." The  subject  of  it  was  to  validate  certain  illegal  assess- 
ments theretofore  made  in  the  city  of  Janesville.  We  think  that 
the  decision  that  the  bill  was  unconstitutional  and  void  was  cor* 
rect  The  bill  was  local.  The  title  did  not  express  the  subject* 
Not  because  it  did  not  refer  to  the  locality,  but  because  it  was  pro- 
spective in  its  indication,  while  the  subject  of  the  act  was  retro- 
spective. From  the  title,  the  notion  would  be  got  of  an  act  to 
provide  a  mode  of  assessment  of  street  improvements  and  assess- 
ments in  the  future.  If  the  subject  had  been  that,  the  title  would 
have  expressed  it,  and  would  have  guarded  the  inhabitants  of 
Janesville  against  unexpected  and  clandestine  legislation. 

The  learned  court  in  that  case  puts  its  decision  on  different 
grounds,  which  we  are  not  disposed  to  apply  to  the  case  in  hand. 

Nor  does  the  act  infringe  upon  the  right  preserved  by  the  Consti- 
tution in  art.  1,  §  3.  ''The free  exercise  and  enjoyment  of  relig- 
ious profession  and  worship,  without  discrimination  or  preference 
♦  ♦  *  in  this  State  to  all  mankind.''  "  The  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of  licen- 
tiousness, or  to  justify  practices  inconsistent  with  the  peace  or 
safety  of  tliis  State. 

Here,  again,  it  is  enough  to  refer  to  the  decision  and  opinion  in 
LindeiimuUer  v.  37w  People,  supra,  which,  having  never  been 
appealed  from  or  in  other  manner  questioned,  will  be  held  as 
declaring  the  law  of  this  State.  It  is  there  held,  with  great  force 
of  argument,  that  the  Christian  Sunday  may  be  protected  from 
desecration  by  such  laws  as  the  legislature  in  its  wisdom  may  deem 
necessary;  and  that  it  is  the  sole  judge  of  the  acts  proper  to  be 
prohibited,  with  a  view  to  the  public  peace.  The  subject  is 
exhausted  in  the  Lindenmuller  case,  supra,  and  the  true  ground  of 
judgment  there  occupied  and  all  the  arguments  upon  this  branch 
of  the  case  in  the  present  state  of  civil  society  in  this  country,  are 
there  advanced  and  elaborated.    It  is  needless  to  repeat  them. 

We  conclude  that  the  judgment  appealed  from  should  be 
affirmed. 
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All  concur  except  Church,  0.  J.,  who  delivered  a  dissenting 
opinion,  and  Andrews,  J.,  absent. 

KoTBBTTHB  RvPORTER.— Ill  this  oaso  Chief  Judge  Chubch  observes  in  his 
disseiitiiig  opinion:  **The  argument  for  the  respondents  is  that  as  the  title 
embraoes  the  whole  State,  it  iiioludes  New  York,  and,  therefore,  that  the  title  is 
not  deceptive.  This  argument  would  annihilate  the  constitutional  provision  in 
its  practical  application.  No  one  would  suspect,  on  reading  the  title  to  this 
bill,  that  its  provisions  were  confined  to  the  city  of  New  York  only.  Although 
New  York  is  within  the  State,  and,  therefore.  Is  embraced  in  the  title,  yet  it  Is 
too  plain  for  argument  that  the  title  is  deceptive,  and  calculated  to  mislead. 
It  does  not  indicate  the  real  purpose  of  the  bill ;  on  the  contrary,  it  expressea  an 
entirely  diflTerent  purpose.  The  citizens  of  New  York  city  might  well  feel 
iudifllarent  to  the  passage  of  a  general  bill  applicable  to  the  whole  State  on . 
almost  any  subject  of  police  regulation,  when,  if  the  title  indicated  its  real  pur- 
pose, they  would  take  an  interest  in  favoring  or  opposing  it.  They  might  not 
object  to  be  governed  by  any  general  law  applicable  to  the  people  of  the  whole 
State,  while  they  ml|^t  protest  against  being  selected  out  for  the  operation  of 
local  provisions.  The  title  would  not  inform  them  that  the  legislation  was  to 
be  exceptional  In  respect  to  them.  It  was,  therefore,  misleading.  The  real 
subject  was  not  expressed.  The  Constitution  was  designed  to  prevent  this 
kind  of  deception.  The  practice  had  pprown  to  be  an  evil  of  Inserting  local  pro- 
visions under  general  titles  to  such  an  extent  as  to  induce  the  people  to  incor- 
porate the  remedy  in  the  fundamental  law.  A  title  defined  as  *  an  act  to  secure 
the  registry  of  the  legal  voters  of  the  State  *  with  provisions  applicable  only 
to  a  single  city  or  county,  or  a  title  *  to  regulate  the  granting  of  licenses  for  the 
sale  of  spirituous  liquors,*  whether  the  words  '  throughout  the  State,'  were 
added  or  omitted,  with  a  like  restrictive  application,  would  be  so  repulsive  as  to 
shook  the  public  sense,  and  yet  neither  of  these  would  be  more  repugnant  to 
the  Constitution  than  the  bill  under  consideration." 

The  same  question  arose  in  the  State  of  Nebraska,  at  January  term,  1877,  in 
CUy  of  Tecumaeh  v.  PhiUips,  5  Neb.  906,  in  which  it  was  held,  that  in  an  act 
entitled  **  An  act  to  amend  an  act  to  incorporate  cities  of  the  second  class,  and 
to  define  their  powers,  and  to  equalize  certain  taxes  therein  mentioned,"  a  pro- 
Tision  exempting  such  cities  from  liability  for  excise  moneys  illegally  withheld 
from  the  school  fund  is  unconstitutional,  as  not  being  clearly  expressed  in  the 
title.  The  court  observe  :  **But  it  is  contended  that  the  city  of  Tecumseh 
having  appropriated  these  moneys  to  its  own  use,  they  fall  within  the  operation 
of  section  3  of  the  act  of  the  legislature,  amendatory  of  the  act  to  incor- 
porate cities  of  the  second  class,  approved  February  25th,  1875,  and  that,  there- 
fore, the  treasurer  is  not  entitled  to  recover,  in  this  particular  case,  even  if  we 
should  hold  that  a  county  treasurer  is  authorized  to  receive  this  class  of  mon- 
eys, where  no  such  appropriation  has  been  made. 

** Section  3  of  this  act  provides:  *Tbat  In  all  cases  In  which  cities  of  the 
second  class  have  collected  and  expended  for  the  use  and  benefit  of  such  cities, 
either  in  works  of  internal  impn>vement,  or  otherwise,  moneys  collected  from 
liceuses  for  the  sale  of  intoxicating  liquors,  such  expenditures  are  hereby 
declared  to  be  legal,  and  the  same  is  hereby  ratified  and  confirmed,  and  such 
cities  of  the  second  class  are  hereby  exonerated  from  any  and  wXL  llabill^ 
therefor.' 

**  It  wiU  be  noticed  that  the  title  to  this  act  purports  to  have  two  objects  *ii 


240  NEW  YORK, 


Neaendorff  ▼.  Dury 


view  ;fti'8U  to  amend  the  |i;eneral  tiioorporattoii  law  for  oitiee  of  the  seooud  oIam  ; 
aud  geccmd^  to  lei^lize  certain  taxes.  But  we  fail  to  dlnoover  whereiu  it  la,  ta  anr 
particular,  amendatory  of  the  general  act  relating  to  cities  of  the  second  obus. 
The  first  section  is  devoted  entirely  to  the  legalization  of  certain  taxes,  sup- 
posed to  have  l>een  illegally  levied.  The  second  section  relates  to  the  legaliza- 
tion of  all  bonds  issued  by  any  city  of  the  second  class,  etc.,  and  the  third  sec- 
tion is  devoted  entirely  to  the  exemption  of  any  such  city  from  liability  for 
license  moneys  illegally  withheld  from  the  school  fund,  *'  and  expended  for  the 
use  and  benefit  of  such  cities,  either  in  works  of  internal  Improvement  or 
otherwise. 

It  would  seem  to  need  no  alignment  to  show  that  this  third  section  of  the 
act  is  not,  even  by  the  most  liberal  construction,  included  in  the  title  to  the 
act.  It  Is  in  nowise  amendatoiy  of  the  general  incorporation  law  for  cities  of 
the  second  class,  nor  does  it  make  any  allusion  to  the  legalization  of  any  taxes 
whatever.  And  it  is  very  clear  to  our  minds,  that  the  section  is  obnoxious  to 
that  provision  of  the  Constitution,  in  force  when  the  act  was  passed,  which 
declares  that  ^*  No  bill  shall  contain  more  than  one  subject,  which  shall  be 
dearly  expressed  In  its  title,'  etc.  Sec.  19,  art.  2,  Constitution  of  1866.  To 
hold  otherwise  would  be  to  Ignore  entirely  the  plain  requirements  of  this 
Wholesome  provision  of  the  fundamental  law." 

The  same  statutoiy  provision  came  again  before  the  same  court  in  WhUe  v. 
City  of  Lincoln,  reported  in  the  same  volume,  page  50ft,  and  the  same  decision 
was  made.  In  the  opinion  MaxwbIjL,  J.,  observes :  **  Formerly  the  title  of  an 
act  was  regarded  as  no  pai*t  of  It.  but  might  be  considered  for  the  purpose  of 
ascertaining  the  Intention  of  the  legislature,  when  the  body  of  the  statute 
appeared  to  be  in  any  respect  doubtful  or  ambiguous.  Cooiey*s  Const.  LIm. 
141;  UniUd  StatM  v.  Palmer,  3  Wheat.  610;  Burgett  v.  Burgett,  1  Ohio,  480; 
1  Ld.  Raym.  77.  But  it  cannot  enlarge  or  restrain  the  provisions  of  the  act 
itself.    Hodden  v.  CoMector,  5  Wall.  107. 

''  Section  10.  of  article  2,  of  the  Constitution  of  1807  provided  that  *No  bill 
shall  contain  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title.  *  In  The  People  v.  Malianey^  18  Mich.  494,  the  Supreme  Court  of 
Michigan,  in  construing  a  similar  provision  in  the  Constitution  of  that  State, 
say:  *The  practice  of  bringing  together  into  one  bill  subjects  diverse  in 
their  nature,  aud  having  no  necessary  connection,  with  a  view  to  combine  In 
their  favor  the  advocates  of  all,  and  thus  secure  the  passage  of  several  meas- 
ures, no  one  of  which  could  succeed  upon  Its  own  merits,  was  one  both  corrupt- 
ive of  the  legislator  and  dangerous  to  the  State.  It  was  scarcely  more  so, 
however,  than  another  practice,  also  intended  to  be  remedied  by  this  provis- 
ion, by  which,  through  dexterous  management,  clauses  were  inserted  In  bills 
of  which  the  titles  gave  no  intimation,  and  their  passage  secured  through  leg- 
islative bodies  whose  members  were  not  generally  aware  of  their  intention  and 
eifect.' 

''  The  object  of  this  constitutional  provision  Is  to  prevent  surreptitious  legis- 
lation by  incorporating  into  bills  obnoxious  provisions,  which  have  no  connec- 
tion with  the  general  object  of  the  bill  and  of  which  the  title  gives  no  Indica- 
tion. It  will  be  sufficient,  however,  if  the  law  have  but  one  general  object  which 
is  fairly  expressed  in  the  title  of  the  bill.*' 

In  Durkee  v.  City  of  Janetrrille,  *M  Wis.  097,  referred  to  in  both  opinions  of 
the  principal  case,  and  In  both  declared  a  correct  decision,  but  for  different  reft- 
sons,  the  court  say,  at  page  702:  *'  Although  the  sole  and  only  object  of  the  law 
Is  to  legalize  and  render  valid  certain  proceedings  of  the  common  council  of  the 
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city  of  JsnesTiUe,  jet  there  \b  not  the  laut  referenee  in  the  title  to  the  looalitT' 
in  which  the  law  is  to  operate.  And  we  agree  fnllj  with  the  ooanael  for  the 
raspoudent  in  (lie  riew  that  the  subjeot  of  a  local  act  cannot  be  ezpreaaed  in 
the  title  witiiont  a  reference  to  the  place  over  which  it  is  to  operate  being  maAe 
therein.  No  one  reading  this  title  would  for  a  moment  suppose  that  the  sole 
purpose  of  the  law  was  to  legalise  the  prooeedings  of  the  oommon  council  of 
the  city  of  JanesrlUein  making  these  special  assessments.  It  la  true  the  aot 
embmoes  bat  one  snbjeet^matter.  It  does  not  unite  various  matters  having  no 
necessary  or  natural  connection  with  each  other.  But  there  is  no  reference  In 
the  title  to  the  city  of  JanesviUe  or  any  other  locality."  **  No  one  in  Janes- 
ville,  whose  interests  are  to  be  allirated  by  this  legislation,  would  have  any  idea, 
on  reading  the  title,  what  the  subject-matter  of  the  act  was.  Tliere  certainly 
was  no  diflloulty  In  expressing  in  the  title  of  this  aot  that  it  was  one  '  to  legal- 
ize and  authorise  the  assessment  of  street  improvements  and  assessments  in 
tiie  city  of  Janesville.  This  was  the  sole,  distinct,  and  exclusive  subject-mat- 
ter of  the  act,  and  the  Constitution  requires  that  there  should  be  a  proper  ref- 
erence in  the  title  to  the  locality  which  it  afliacted.  Otherwise  all  the  evil  and 
mischief^  which  the  Constitution  intended  to  guard  against  and  prevent,  by 
requiring  the  sul^ect  of  the  law  to  be  expressed  in  the  title,  will  surely  follow. 
I  should  not  be  inclined  to  hold  too  strict  a  rule  upon  the  subject ;  but  where 
the  bill  is  local  there  should  be  some  reference  In  the  title  to  the  locality  in 
which  the  law  is  to  operate." 

In  People  v.  HiUt,  36  N.  Y.  449,  it  was  held  that  it  is  not  sufficient  to  stote. 
In  general  terms,  in  the  title  of  a  local  or  private  bill,  tliat  it  is  an  act  to  amend 
a  certain  chapter  of  the  laws  of  a  previous  year,  where  such  chapter  consists  of 
various  sections,  subject  to  distinct  amendments;  that  *'  an  act  to  amend  chap- 
ter 889  of  the  Laws  of  1851,"  which  chapter  contains  two  hundred  and  ninety- 
two  sections,  and  is  entitled  ^*  an  aot  to  amend  and  consolidate  the  several  acts 
relating  to  the  city  of  Bochester,"  is  a  local  act,  and  the  subject-matter  of  the 
proposed  amendment  must  be  expressed  in  the  title.  The  court  say:  *'The 
subjeet-matter  of  the  aot  is  to  increase  the  number  of  the  directors  in  the 
Rochester  and  Qenesee  Valley  Railroad  Company.  No  human  ingenuity  would 
ever  discover  that  subject  from  the  title  of  the  act.  From  its  title  it  might  as 
well  be  supposed  to  refer  to  any  one  of  the  numerous  topics  embraced  in  the 
208  seotloDs  of  chapter  880  of  the  Laws  of  18S1,  as  to  the  matter  covered  by  the 
200th  seetion  of  that  act.  If  the  framer  of  the  act  of  March  24, 1805,  had  enti- 
tled it  an  aot  to  amend  section  280  of  chapter  889  of  the  Laws  of  1851,  a  readec; 
by  referring  to  that  section,  might  have  obtained  from  its  title  some  notion  of 
what  the  subject-matter  of  the  aot  related  to.  But  it  would  seem  impoestble 
to  devise  a  title  more  calonlated  to  mislead  or  throw  off  suspicion  or  inquiry  as 
to  the  real  subject  of  the  act,  than  the  one  employed  on  this  occasion." 

In  People  v.  O'Brien,  88  N.  T.  198,  it  was  heid,  that  an  act  entitled  *'  an  act  to 
enable  the  board  of  supervisors  bf  the  county  of  New  York  to  raise  money 
by  tax  for  the  use  of  the  corporation  of  the  city  of  New  Yorlr,  and  in  rela- 
tion to  the  expenditure  thereof,  and  to  provide  for  the  auditing  and  pay- 
ment of  unsettled  claims  against  said  city,  and  in  relation  to  actions  at  law 
against  said  corporation,"  is  a  local  act,  and  a  provision  therein  amending  the 
city  charter  in  relation  to  the  term  of  office  and  the  time  of  electing  council- 
men,  is  unconstitutional  because  not  expressed  in  the  title.  The  court  say  that 
"any  law  limited  to  a  particular  locality,  is  local,  irrespective  of  the  population 
of  such  locality,  whether  great  or  smalL"  **  No  one,  from  reading  the  title, 
would  have  the  slightest  idea  that  the  term  of  office  of  the  ooonoUmen  of  tlie 
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eltj  of  Kew  York  was  in  anj  way  affected.  The  aeotlon  mmt  therefore  be 
adjudged  Toid  upon  this  ground." 

The  last  two  oases  are  oited  in  the  Wisconsin  case,  as  dearly  pointing  out  the 
design  and  purpose  of  the  provision,  and  they  say :  "  It  was  obviously  intended 
to  prevent  the  mischief  of  uniting  together,  in  the  same  bill,  various  objects 
which  had  no  necessary  connection  with  each  other:  and  in  order  to  guard 
against  surprise  and  imposition  on  the  part  of  the  legislature  and  the  oommu" 
nlty  affected  by  the  law,  it  is  required  that  the  title  shall  express  the  subject  of 
the  act.** 

In  People  v.  Brigas,  60  K.  T.  668,  it  was  held  that  it  was  constitutional  under 
the  title,  "  An  act  to  amend  the  several  acts  relating  to  the  city  of  Rochester,*' 
to  make  provisions  authorising  a  city  railroad  to  lay  its  trades  upon  the  sidee 
instead  of  the  center  ol  an  avenue,  and  authorising  water  commissioners  to 
contract  with  the  trustees  of  villages  through  which  the  water  may  be  con* 
ducted  to  the  city,  to  supply  those  villages  with  water;  because  the  first  sub- 
ject is  coiiueoted  with  the  regulation  of  streets,  and  the  second  is  incidental 
to  and  promotive  of  tlie  main  purpose  of  supplying  the  city  with  water:  The 
court  say :  *'  The  subject  expressed  embraces  the  details  of  the  city  govern- 
ment, and  any  provision  which  relates  to  that  government  may  be  inserted  In 
such  an  act,  and  as  a  general  rule  the  means  necessary  or  proper  to  accomplish 
the  general  design  indicated  in  the  title  of  the  bill  may  be  adopted.  A  subject 
has  a  signification  according  to  its  application,  and  it  is  capable  of  almost  infi- 
nite division,  and  many  particular  or  sul>ordinate  subjects  may  be  included  in 
one  general  subject.  A  city  charter  embraces  many  minor  subjects,  and  yet 
they  are  all  embraced  in  the  general  subject  of  the  charter  or  corporation.  In 
an  act  in  relation  to  Lake  avenue  it  would  not  be  competent  to  insert  provis- 
ions respecting  Mount  Hope  avenue.  As  to  such  a  bill  Lake  avenue  would 
be  the  subject.  So  in  a  bill  in  relation  to  education  in  a  city,  it  would  be  im- 
proper to  insert  provisions  in  relation  to  streets  or  police,  unless  they  were  in 
some  way  legitimately  connected  with  the  subject  of  education.  But  where 
the  subject  is  general,  comprehending  all  the  functions  of  the  corporation,  pro- 
visions in  relation  to  any  of  them,  or  necessary  or  pertinent  to  carry  out  any 
of  them,  may  be,  so  far  as  this  constitutional  clause  is  concerned,  incorporated 
in  the  bill.  No  one  can  be  misled  by  such  a  title,  and  legislators  and  people  are 
alike  notified  of  the  purpose  of  such  an  act.**  Three  judges  dissented,  but  the 
prevailing  opinion  was  pronounced  by  the  chief  judge,  who  dissented  in  the 
principal  case,  and  Andrews,  J.,  who  wrote  the  prevailing  opinion  in  the  prin* 
dpal  case,  concurred  in  this.  See  Harris  v.  People,  60  K.  Y.  699;  Loekhart  v. 
City  of  Troy,  48  Ala.  679. 

Ill  Matter  of  Petition  of  Mayer,  60  N.  Y.  604 ;  it  was  held  that  '*  an  act  in  rela- 
tion to  local  improvements  in  the  city  of  New  York,**  was  constitutionally  en* 
titled,  and  authorised  a  sewer  assessment  without  filing  a  plan  of  sewerage. 
The  court  say :  '*  The  Constitution  does  not  require  that  the  title  of  an  act 
should  be  the  most  exact  expression  of  the  subject  which  could  be  invented. 
It  is  enough  if  it  fairly  and  reasonably  announces  the  subject  of  the  act.** 
*'The  general  subject  of  local  improvements  includes  their  plan  and  construc- 
tion not  only,  but  the  means  by  which  the  work  is  accomplished,  and  the  pro- 
ceedings necessaiy  to  k>e  adopted  for  these  purposes,  for  assessing  and  paying 
the  expenses  incurred,  as  well  as  the  remedies  to  parties  for  redress  of  griev- 
ances growing  out  of  their  construction.  A  general  title  relating  to  local 
improvements  would  bo  understood  to  include,  or  at  least,  that  it  might  In- 
dude  these  several  details.  No  one  could  be  deceived  or  milled  by  snoh  a  tltlo.'* 
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In  MaUer  cf  PtUUon  of  AUor,  60  N.  Y.  868,  acts  indicating  in  Ihelr  titles  that 
they  were  Intended  to  aotliorixe  the  raising  of  money  for  the  support  and  gov- 
•mmeut  of  the  city  of  New  Torlc.  .niid  to  regulate  theezpenditare  thereof,  were 
held  properly  to  cover  provisions  limiting  the  namk>er  of  official  newspapers  to 
be  employed,  and  appointing  the  officers  of  the  corporation  who  were  to  desig- 
nate them.  The  court  say :  **  Instead  of  an  unlimited  power  to  employ  all 
the  newspapers  in  the  city,  and  thus  create  obligations  to  pay  therefor,  these 
acts  restricted  the  number  which  might  be  employed,  and  selected  the  officers 
of  the  corporation  to  designate  them.  The  transfer  of  power  of  designation 
from  the  common  council  to  specific  officers  of  the  corporation  Is  not  a  different 
and  independent  subject,  but  immediately  connected  with  the  expenditure  of 
the  money  anthoriied  to  be  raised.  We  may  presume  that  the  change  was 
regarded  as  a  check  upon  expenditure,  and  that  the  mayor  and  comptroller,  or 
the  latter  alone,  would  discbarge  the  duty  more  for  the  pecuniary  interest  of 
the  city  than  the  common  council.  It  Is  sufficient  that  it  Is  connected  with 
the  support  of  the  government  and  the  expenses  incident  thereto.**  See,  also, 
sMaUer  of  PetUion  of  VoXkenhig,  62  N.  T.  860.  In  SuOivan  v.  Mayor,  53  N. 
Y.  652,  a  prohibition  of  the  power  of  the  common  oonncU  to  create  new  offices 
is  declared  to  be  within  the  subject  of  the  annual  tax  levy  of  New  York. 

In  Matier  of  Van  Antwerp,  56  N.  Y.  261,  the  fact  that  assessments  for  diflisr^ 
ent  streets  were  provided  for  in  a  bill  entitled  *'an  act  to  confirm,  reduce  and 
buy  certain  assessments  on  the  city  of  Brooklyn,'*  does  not  invalidate  the  bill, 
but  one  section  providing  that  certain  specified  streets  shall  be  repaired  and 
kept  In  repair  at  the  expense  of  the  city,  was  held  unconstitutional,  as  con- 
taining a  different  subject,  not  expressed  in  the  title.  **  If  a  local  bill  contains 
a  subject  which  is  properly  expressed  in  the  title,  it  is  valid  as  to  that  subject, 
although  invalid  as  to  a  subject  not  expressed,"  referring  to  People  v.  Briggsy 

In  People  v.  Dudley^  58  K.  Y.  828.  it  was  held  that  an  act  entitled  *'  an  act  to 
amend  the  Code  of  I^cedure,**  fairly  embraces  the  jurisdiction  and  practice 
of  all  the  courts  of  the  State,  and  authorizes  a  provision  extending  the  juris- 
diction of  the  justices  of  the  District  Courts  in  the  city  of  New  York  through- 
out the  city. 

In  Weneler  v.  People,  58  N.  Y.  516,  an  act  entitled  "  an  act  to  secure  better 
administration  in  the  police  courts  in  the  city  of  New  York,*'  was  held  prop- 
erly to  embrace  the  courts  of  sessions,  of  which  the  officers  of  the  police  are 
members.  The  Chief  Judge  and  Allin,  J.,  dissented,  the  latter  writing  the 
de^aeutlng  opinion.  Both  opinions  are  very  elaborate.  The  former  opinion 
rests  on  the  ground  that  one  general  scheme  is  provided  for,  and  the  courts  of 
sessions  are  in  a  sense  police  courts.  The  court  say :  *'  Surely  no  such  construc- 
tion can  properly  be  put  upon  the  constitutional  provision  in  question,  as  to 
require  a  single  scheme  of  legislation  to  be  broken  up  into  a  series  of  acts,  each 
of  which,  without  the  others,  would  be  regarded  as  undesirable  and  ineffectual 
t<i  aAOompllsh  the  proposed  object.*'  In  the  dissenting  opinion  it  Is  said: 
**The  administration  of  the  police  courts  might  have  been  Improved  without 
touching  or  aflteting  the  other  tribunals  named."  The  powers  and  jurisdiction 
of  a  '  police  court,'  and  of  the  justice  holding  the  same  were  prescribed  by 
law.  and  are  such  as  appertain  more  immc^d lately  to  the  preservation  of  the 
peace,  the  police  of  the  city,  the  arrest,  examination  and  holding  to  bail  of  the 
offenders  against  the  law,  and  the  summoning,  trial,  and  conviction  for  certain 
minor  oflSanses.  The  court  of  special  sessions  has  jurisdiction  to  tiy,  hear, 
determine  and  punish  all  complaints  for  misdemeanors ;  and  this  jurisdiction 
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la  deolmred  to  be  ezohuire,  except  in  certain  specified  cases.  A  reorganization 
of  a  court  of  tbis  large  Jurisdiction  is  not  witliln  the  title  of  an  act  relating  to 
improved  administration  iu  police  courts  only ;  and  so  much  of  the  act  as 
relates  to  courts  of  special  sessions  is  entirely  beyond  and  outside  of  the  enact- 
ments relating  to  the  police  courts.*'  Of  the  title  it  is  said :  "  It  Is  not  such 
88  to  indicate  to  any  one  the  extent  and  general  subject  of  the  legislation 
covered  by  It.*' 

In  Pe/>ple  v.  Quim^  58  K.  T.  88,  the  act  of  1861,  entitled  '*an  act  relating  to 
fines,  recogriizanees  and  forfeitures/'  and  containing  a  provision  that  the  pro- 
visions of  the  act  of  1844  on  that  subject  are  in  force,  and  shall  be  applicable 
to  the  city  and  county  of  New  York,  was  held  constitutionaL 

In  PeopU  V.  TY'iUsea,  60  N.  T.  607,  it  was  held  that  in  the  act  entitled,  "  an 
act  to  amend  an  act  entitled  *  an  act  to  provide  for  the  drainage  of  swamp, 
bog,  and  other  low  a>nd  wet  lands  in  the  village  of  White  Plains,  and  adjacent 
thereto/  "  a  provision,  extending  the  provisions  of  the  original  act  by  conform- 
ing the  description  of  the  lands  to  l>e  drained  so  as  to  Include  lands  in  the  adja* 
cant  town  of  Greenbnrgh,  Is  constitutional. 

In  People  v.  Trutteea  of  DansvUle,  1  Hun,  68S,  it  was  held  that  where  the  title 
specifies  two  subjects,  it  Is  not  material  that  the  title  mentions  the  particulars 
of  one  subject  and  not  of  the  other. 

In  People  v.  Mahaney^  13  Mich.  495,  it  was  said,  respecting  an  act  entitled  "  an 
act  to  establish  A  police  government  for  the  city  of  Detroit,  **This  purpose 
is  fully  aooompllshed  when  the  law  has  but  one  general  object,  which  Is  fairly 
indicated  by  its  title.  To  require  that  every  means  and  end  necessary  to  this 
genera]  object  should  be  provided  for  by  a  separate  act  relating  to  that  alone, 
would  not  only  be  senseless,  but  would  aotuaUy  render  legislation  Impossible.'* 

So  much  of  the  provisions  of  the  *'aot  to  establish  a  Mutual  A.ld  Association 
and  to  raise  funds  for  the  Common  School  system  of  Alabama,"  as  purport  to 
authorize  a  lottei7  or  games  of  chance,  are  unconstitutional,  as  not  expressed 
ill  the  title,  lotteries  being  prohibited  by  law  in  that  State.  Boyd  v.  State,  68  Ala. 
601 ;  Moeee  v.  Mat/or,  52  id.  212. 

Under  '*  an  aot  to  enlarge  the  jurisdiction  of  probate  courts,'*  provisiona 
regulating  appeals  therefrom  are  properly  included.  Perkins  v.  DwhU,  81 
Ark.  236. 

In  "  an  act  to  incorporate  the  Institution  of  Deaconesses,  and  provide  for  tlia 
encouragement  juid  control  of  a  hospital  In  C.,"  a  general  power  to  establish 
hospitals  anywhere  is  void.    People  v.  Inttitution,  71  111.  228. 

*'  An  act  to  enalile  the  corporate  authorities  of  two  or  more  towns,  for  park 
purposes,  to  Issue  bonds,"  embraces  but  one  subject  in  Its  title.  PeopU  v. 
Bi-isUti,  80  111.  438. 

Under  '*  an  aot  to  Incorporate  "  a  designated  company,  an  exclusive  privilege 
may  be  granted  {Cre9cent  City  Oas-light  Co.  v.  New  Orleans  Oa^-Uifht  Co.^ 
27  La.  138),  but  not  a  prolongation  of  a  charter. 

Under  ^*  a  joint  resolution  in  relation  to  "  a  designated  corporation,  authority 
to  maintain  a  wharf  and  exempting  vessels  from  wharfage  Is  validly  conferred. 
New  Orleans  v.  New  OrUana,  etCt  Railroad  Co,,  27  La.  Ann.  414. 

An  act  providing  for  publication  of  official  matter  In  German  newspapers^ 
held  unconstitutional  as  to  notices  of  sales  of  real  estate  on  execution,  because 
local  and  special.    Reissner  v.  Hurle^  50  Ind.  424. 

A  statute  incorporating  three  distinct  corporations,  or  reviving  by  name 
three  obsolete  charters,  Is  void.  Ex  parte  Conner,  61  Qm.  6TL 

Under  '*  an  aot  to  establish  a  house  of  refuge  for  juveoUa  nffMMlwM,**  pnw^ 
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Ion  maj  be  eonstltationally  made  for  selling  State  lands  and  applyirift  the  pro 
eeeds  to  the  support  of  the  institution.    McCfasUn  y.  State,  44  Ind.  ISl. 

The  subject  of  opening  one  street  and  closing  another,  and  assessing  the 
eacpeuse  in  a  new  mode,  is  not  iDdioated  in  the  title,  **  an  act  to  alter  tbe  com- 
miseioner's  map  of  the  oitj  of  Brooklyn."    People  y .  Brooklyn,  13  Abb.  (N.  3.) 

in. 

Proyisions  regulating  the  sale  of  liquors  in  and  near  the  town  may  be  eoi»» 
ferred  under  the^itle,  "  an  act  to  extend  the  corporate  powers  of  the  town  of 
Pontiao."    Neifing  v.  Pontiac,  66  IlL  172. 

So  under  the  title  "an  act  to  establish  a  board  of  public  works  **  for  a  desig- 
nated citj,  proyisions  transferring  powers  of  former  officers  or  boards  of  such 
works  to  new  boards,  may  l>e  sustained.    People  y.  Hurlbut,  24  Mich.  55. 

'*  An  act  to  separate  the  offices  of  roceiyerand  commissioner  of  the  Louis- 
Tille  chancery  court,  and  to  proyide  for  their  appointment  and  define  their 
duties,**  is  constitutional,  although  the  two  offices  are  distinct.  Smith  v.  Con^ 
monweatth,  8  Bush,  108. 

Under  "an  act  to  change  the  location  of  the  county  seat  of**  a  designatedl 
county,  proyision  can  be  made  regulating  the  manner  of  election  to  deter- 
mine whether  the  change  shall  be  made.    Simpaon  y.  Bailey,  3  Oreg.  615. 

Under  "  an  act  in  relation  to  the  establishment  of  a  normal  and  training- 
school  in  the  village  of  Brockport,*'  power  may  be  granted  to  raise  money  for 
that  purpose  by  bonds  or  taxation.     Qordoih  y.  Comes^  47  N.  Y.  615. 

Under  " an  act  to  ciiange  the  line  between*' two  specified  counties,  provis- 
ions may  be  made  declaring  the  citizenship  of  the  residents  and  apportioning 
the  taxes.  Ex  parte  Upshato,  45  Ala.  234.  The  court  say:  "The  addition  of  a  con- 
siderable number  of  the  inhabitants  of  one  county  to  another  would  uecessa' 
rily  involye  changes  in  their  rights  and  duties,  which,  with  eminent  propriety^ 
are  adjusted  in  this  act.'*  , 

Under  "  an  act  to  prevent  domestic  animals  from  running  at  large  in  the 
counties  of  H.,  S.,  and  other  counties,"  a  prohibition  confined  to  limited 
localities  less  than  a  county  is  eflSeotual.    Erlinger  v.  Boneau,  51  III.  94. 

Under  '*  an  act  to  revise  and  amend  the  charter  of  the  city  of  K.,**  constitu-^ 
tioual  provision  may  be  made  for  new  assessments  for  street  improvements^ 
and  prescribing  the  powers  of  the  authorities  in  making  the  same,  and  the  man- 
ner of  collecting  the  tax.    State  v.  Mayor,  etc.,  of  Newark^  34  N.  J.  L.  236. 

Under  "an  act  to  incorporate  the  village  of  F./'  provisions  for  dividing  the 
torwnriiip  of  F.  and  forming  a  new  town  out  of  the  portions  set  off,  cannot  be 
made.    SlMart  v.  Kinsella,  14  Minn.  524. 

Under  "  an  act  to  authorize  the  city  of  Madison  to  re-assess  and  collect  cer- 
tain  taxes  and  assessments,**  the  municipal  authorities  may  be  authorized  not 
only  to  ro  assess  and  re-levy  taxes  to  pay  for  pavements  theretofore  laid,  but  to 
order  pavements  thereajter  to  be  laid,  and  to  purchase  patents  of  pavements^ 
etc.    Miles  v.  CharUton,  29  Wis.  400;  9  Am.  Rep.  578. 

A  provision  in  an  act  incorporating  a  college,  that  no  ardent  spirits  shall  be 
sold  within  four  miles,  is  valid,  although  not  specified  in  the  title.  O^Leary 
v.  Cook,  28  111.  534.  "  Such  a  precaution  is  germain  to  the  objects  of  a  univer- 
sity of  learning  in  the  neighborhood  of  a  large  city  like  Chicago.'* 

A  direction  to  reduce  tkewidlhot  a  highway  is  not  embraced  in  the  title,  "  an 
aot  to  regulate  a  road,"  etc.  People  v.  Comm'rH,  53  Barb.  70.  But  this  case  Is 
strongly  disapproved  by  Mr.  Sedgwick,  Stat.  584. 

In  C^alifomia and  Ohio  the  constitutional. requirement  that  statutes  shall 
embraoebot  a  single  subject  expressed  in  the  title,  is  oonstmed  as  a  direotloa 
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for  legislation,  and  ooorto  do  not  eiiforoe  it.  Matter  qf  Botton  Mln.,  ete.,  €So.« 
51  CaU.  (SSi  ;  Ohio  ▼.  Coviitfftoti,  20  Ohio  St.  102.  In  the  latter  eaae  the  oourt  nj 
verj  uiieleMlj :  *'  lu  holding  thin  pruvisiou  to  be  directory,  we  do  not  mean, 
liowever,  to  be  understood  aa  saying  that  it  is  without  obligatory  force.  On 
the  contrary,  it  is  a  direction  to  the  general  assembly,  which  each  .member, 
oiider  the  solemn  obligation  of  his  oath,  is  bound  to  olMerve  and  ol>ey.  To  tha 
legislator  it  is  of  equal  obligation  with  a  mandatoiy  proTiaiou." 


Austin  t.  Holland. 
m  N.  Y.  ffn.) 

PartnerMp  —  Notice  of  dUtoiution. 

Mailing  notice  of  disaolution  of  partnenhip,  properly  directed,  ia  not  alone 
sufficient  to  relieve  a  retiring  partner  from  liability  to  one  who  baa  had 
actual  dealings  with  the  partnership ;  it  raises  a  presumption  of  notice, 
which  may  be  repelled  by  proof  that  the  notice  was  not  in  fact  receiyed. 

Where  the  party  sought  to  be  charged  with  notice,  testifies  first  that  he  never 
received  the  notice,  and  on  cross-examination  that  he  did  not  remember 
receiving  it,  and  thought  that  if  he  had  seen  it  he  should  have  remembered 
it,  held,  that  the  question  of  notice  was  properly  submitted  to  the  Jury.  {See 
note,  p,  249.) 

ACTION  on  promisBory  note  mado  in  firm  name  of  Dillon, 
Becbc  &  Go.  to  order  of  Horace  Loveland.  Defendant  Hol- 
land answered  that  he  was  not  a  member  of  the  firm.  Defendants 
were  copartners  nnder  said  firm  name,  prior  to  the  giving  of 
the  note.  The  facts  appear  in  the  opinion.  Judgment  for  plain- 
tiff on  verdict  was  affirmed  at  Qeneral  Term  of  the  Supreme  Ooart^ 
and  defendant  appealed. 

Esek  Cowen,  for  defendant. 

Martin  L  Townsend,  for  plaintiff. 

Andrews,  J.  The  plaintiff  was  a  dealer  with  the  firm  of  Dillon, 
Beebe  &  Co.,  so  as  to  entitle  him  to  the  protection  of  the  rule  which 
tnakcs  a  retiring  partner  liable  for  subsequent  engagements  made 
by  liis  former  copartner  in  the  firm  name,  with  those  who  had 
previous  dealings  with  the  firm,  and  who  entered  into  the  new 
transaction  without  notice  of  the  change  in  the  partnership.     In 
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Vernon  v.  The  Manhattan  Co.y  92  Wend.  190,  the  chancellor  said: 
''The  word  '  dealing'  is  merely  used  as  a  general  term  to  convey 
the  idea  that  the  person  who  is  entitled  to  actual  notice  of  the  dis- 
aolutipninpst  bo  one  who  has  had  business  relations  with  the  firm, 
by  which, a  credit  is  raised  upon  the  faith  of  the  copartnership/' 
and  this  statement  of  the  chancellor  is  recited  with  approval  by 
Denio,  J.,  in  Clapp  v.  Rogers^  12  N.  Y.  286. 

There  does  not  seem  to  be  any  reason  for  distinguishing  the  case 
of  an  agent  who  is  in  the  employment  of  the  firm  at  the  time  of 
the  dissolution,' and  who  thereafter,  without  notice  of  the  dissolu- 
tion, continues  under  the  same  apparent  employment,  from  that  of 
a  person  who  has  had  mercantile  transactions  and  relations  with 
the  firm,  as  a  vendor  or  otherwise.  In  each  case  the  credit  is  pre- 
sumed to  have  been  given  originally  upon  the  responsibility  of  the 
individual  members  of  the  partnership,  and  justice  requires  as 
much  in  the  one  case  as  the  other,  that  all  the  members  should  be 
bound  so  long  as  the  partnership  may  be  supposed  to  exist.  Wat- 
son on  Part.  384. 

The  principal  question  in  this  case  is,  whether  Loveland  had  notice 
of  the  dissolution  of  the  firm  of  Dillon,  Beebe  &  Co.,  which  occur- 
red March  29,  1869,  prior  to  August  31, 1869,  when  the  note  upon 
which  the  action  was  brought  was  made.  The  firm  was  engaged  in 
the  business  of  the  purchase,  shipment  and  sale  of  lumber,  and  its 
principal  office  was  at  Toledo,  in  the  State  of  Ohio.  The  plaintiff 
was  employed  to  purchase  lumber  in  the  western  States  and  in 
Canada,  and  resided  at  Detroit.  Notice  of  dissolution  was  pub- 
lished in  the  newspapers  at  Toledo,  and  a  copy  was  mailed  to  the 
plaintiff*,  addressed  to  him  at  Detroit 

Loveland,  on  his  direct  examination,  testified  positively  that  he 
never  received  a  notice.  On  his  cross-examination,  he  stated  that 
he  had  no  recollection  of  receiving  or  seeing  the  notice,  and  that, 
if  he  had  seen  it,  he  thought  he  should  have  remembered  it  The 
judge  submitted  it  to  the  jury  to  find  whether  the  plaintiff  received 
the  notice.  The  defendants'  counsel  excepted  to  the  submission  of 
the  question  to  the  jury,  on  the  ground  that  the  jury  would  not  be 
justified  in  finding  from  the  evidence  that  the  plaintiff  did  not 
receive  the  notice,  and  upon  the  further  ground  that  it  was  imma- 
terial whether  he  received  it  or  not ;  that  the  mailing  of  the  notice 
was  all  that  the  defendant  was  required  to  do  to  protect  him  from 
liability  for  the  subsequent  services  of  the  plaintiff. 
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The  publication  of  notice  of  the  dissolution  of  a  partnership  in 
a  newspaper  at  the  place  where  the  business  was  carried  on  is  notice 
to  all  persons  who  had  not  had  prior  dealings  with  the  firm  ;  and, 
if  thereafter  one  of  the  partners  enters  into  a  contract  in  the  firm 
name  with  a  new  customer  or  dealer,  the  other  partners  will  not  be 
bound.  The  rule  is  different  in  respect  to  persons  who  hare  dealt 
with  the  firm  before  the  dissolution.  The  rule  in  such  cases  in 
tills  State  requires  that,  to  relieve  a  retiring  partner  from  subse- 
quent transactions  in  the  partnership  name,  notice  of  the  dissolu- 
tion must  be  brought  home  to  the  person  giving  cie'dit  to  the  part- 
nership. If,  in  any  way,  by  actual  notice  served,  or  by  seeing  the 
publication  of  the  dissolution,  or  by  information  derived  from  third 
persons,  the  party,  at  the  time  of  the  dealing,  is  made  aware  of  the 
fact  that  the  partnership  has  been  dissolved,  the  contract  will  not 
bind  the  firm.  It  is  sufiicient  to  exempt  the  firm  from  liability 
that  the  person  so  contracting  with  a  partner  in  the  firm  name 
knew  or  had  reason  to  believe  that  the  partnership  had  been  dis- 
solved, but  this  must  appear  and  be  found  by  the  jury,  or  else  the 
contract  will  be  treated  as  the  contract  of  the  partnership.  Ketchayn 
V.  Clark,  6  Johns.  144 ;  Graves  v.  Merry,  6  Cow.  701 ;  Vernon  v. 
Manhattan  Co.,  17  Wend.  624 ;  22  id.  183 ;  JVo/.  Dk.  v.  Norton, 
1  Hill,  672 ;  Ooddingion  v.  Hunt,  6  id.  695 ;  Glapp  v.  Rogers,  12 
N".  Y.  287 ;  City  Bank  v.  McOkesney,  20  id.  242 ;  Bank  of  Gom^ 
monweaUh  v.  Mudgett,  44  id.  514;  Van  Eps  v.  Dillaye,  6  Barb. 
244 ;  Mechanics?  Bank  v.  Livingston,  33  id.  468.  In  Vernon  v. 
The  Manhattan  Co.,  the  chancellor  says  :  ^^  But,  to  exempt  theco- 
partners  from  liability  (on  a  contract  with  a  previous  dealer  with 
the  firm),  the  jury  must  be  satisfied  that  the  person  with  whom  the 
new  debt  was  contracted  either  had  actual  notice  that  the  copart* 
nership  was  dissolved,  or  that  facts  had  actually  come  to  his  knowl- 
edge sufficient  to  create  a  belief  that  such  was  the  fact^'  The 
same  rule  is  recognized  in  the  other  cases  cited,  and  by  elementary 
writers.  3  Kent's  Com.  607 ;  Story  on  Part.,  §  161 ;  Coll.  on  Part, 
§  633 ;  Lindley  on  Part  337.  Liistdle y  says  :  "  Those  who  have 
dealt  with  the  firm  before  a  change  took  place  are  entitled  to  assume, 
until  they  have  notice  to  the  contrary,  that  no  change  has  occurred 
*  *  If  notice,  in  point  of  fact,  can  be  established,  it  matters  not 
by  what  means,  for  it  has  never  been  held  that  any  particular  for- 
mality must  be  observed.''  In  this  case,  the  jury  have  found  that 
the  plaintiff  did  not  receive  the  notice  sent  by  mail,  and  had  no 
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information  of  the  dissolution  of  the  firm  of  Dillon,  Beebe  ft  Go. 
prior  to  the  transaction  in  question.  The  mailing  of  notice  prop  - 
erly  directed  to  the  party  to  be  charged  raises  a  presumption  of 
notice  in  fact,  for  it  is  presumed  that  letters  sent  by  post  to  a  party, 
at  his  residence,  are  received  by  him  in  due  course.  Best  on  Pre- 
sumption, §  403.  But  this  is  a  presumption  of  fact,  and  not  of 
law,  and  may  be  repelled  by  proof ;  and,  if  the  receipt  of  the  let- 
ter in  this  case  was  disproved,  then  the  defendant  failed  to  show 
the  actual  notice  required  in  order  to  exempt  him  from  responsi- 
bility, and  the  question  whether  the  letter  was  received  was,  we 
think  upon  the  evidence,  for  the  jury.  The  learned  counsel  for 
the  defendant  has  not  referred  us  to  any  case  which  decides  that 
the  mailing  of  a  notice  of  dissolution  is  in  law  equivalent  to  actual 
notice,  and  exempts  a  retiring  partner  from  liability  to  prior 
dealers  on  subsequent  engagements  in  the  firm  name.  Notice  by 
mail  of  the  dishonor  of  commercial  paper  is  in  most  cases  suffici- 
ent by  the  law  merchant  to  charge  an  indorser.  It  is  a  part  of  the 
contract  that  notice  may  be  given  in  this  way,  and  it  is  not  material 
in  fixing  the  liability  of  the  indorser  whether  he  receives  it  or  not. 

But  we  think  the  rule  requiring  actual  notice  of  the  dissolution 
of  a  pai'tnership  to  prior  dealers  is  a  part  of  the  law  of  this  State, 
and  should  not  be  departed  from.  It  may  subject  parties  in  some 
cases  to  inconvenience,  but  the  principle  upon  which  the  rule  pro- 
ceeds is  that,  when  one  of  two  parties  is  to  sustain  injury  from  the 
giving  of  credit,  the  one  who  originally  induced  it  should  bear  the 
loss,  rather  than  the  one  who,  without  notice  of  the  change,  relied 
upon  the  continued  existence  of  the  partnership.  Story  on  Part, 
§  ICO  ;  Wat  on  Part  384. 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur,  except,  Milleb,  J.,  not  voting. 

Judgment  affirmed. 

KoTE  BT  THE  RsPOKTSR.— Preyioas  to  this  decision  there  had  been  some  ez- 
prewioiM  iu  theoaies  which  might  seem  to  justify  the  defendants'  position.  In 
Qranite  Bank  ▼.  Ayers,  16  Pick.  382,  Shaw,  O.  J.,  remarked :  **  All  notices 
at  one*s  domicUe,  and  all  notices  respecting  transactions  of  a  commercial 
nature  at  one's  known  place  of  business,  are  deemed  in  law  to  be  good  con- 
structiye  notice,  and  to  have  the  lefi^al  effect  of  actual  notice."  Bryan  v.  Bal<U 
trill,  7  Lansing,  174,  was  an  action  for  conversion  of  stock  by  seUIng  it  without 
notice.  The  defendant  proved  that  a  written  notice  was  left  at  plaintiff's  placs 
<»f  business  two  days  before  the  sale.  The  plaintiff  could  not  remember  having 
received  the  notice.    But  the  court  held  that  whether  the  notice  was  aotuaU^ 
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received  or  uofc,  it  was  Buffloient.  Utica  Dank  v.  Van  CHeton^  18  Johns.  48&, 
was  an  action  to  recover  money  i>aid  by  mii^tiike.  The  defendants  claimed 
that  they  were  not  liable  without  proof  of  notico  of  the  mistake  and  demand 
of  repayment.  The  plaintiff  then  proved  that  such  notice  and  demand  had 
been  given  by  a  letter  duly  mailed  to  the  defendants,  but  there  was  no  proof 
of  its  receipt  by  him.  The  court  said ;  **  In  mercantile  transactions,  sending 
notice  by  Uie  post  is  sufficient  notice  to  the  party  on  the  principle  of  genenj 
convenience.  It  is  eveiy  day's  practice  as  to  the  dishonor  of  a  note  with  a 
view  of  charging  the  iudorser,  and  there  is  no  reason  why  the  practice  should 
not  be  admitted  as  to  other  mercantile  business.**  In  Jenkins  v.  Bliseord,  1 
Stark.  838,  it  was  said :  **  To  persons  who  have  not  dealt  with  the  firm  notice 
in  the  Gazette  will  be  sufficient.  To  persons  who  have  so  dealt  express  notice 
ought  to  be  given  —this  is  usually  done  by  circular  letters.  In  Vernon  v.  Afan- 
hattan  Company,  17  Wend.  628,  Judge  Bbonson  observes  :  "  On  the  disso- 
lution of  a  partnership  the  usual  and  proper  course  is  to  publish  a  notice  of  the 
fact  in  a  newspaper,  and  to  sefui  a  ciroular,  or  in  some  other  way  give  actual 
notice  to  those  with  whom  the  house  has  had  dealings."  In  the  same  case  on 
appeal  (22  Wend.  194)  Senator  Vbrpi«anck  said :  **  It  is  requisite  that  actual 
notice  be  brought  home  to  the  creditor,  or  at  least  that  notice  should  be  bona 
pie  given  under  such  circumstances  as  to  show  that  he  has  done  all  that  cus- 
tom, prudence  and  good  faith  require,  to  bring  the  knowledge  home  to  the 
party.  '*  Senator  Waoer  In  the  same  case  says :  **  As  to  persons  having  prior 
actual  dealings,  notice  is  usually  given  by  a  circular  sent  to  aU  the  correspond* 
ents  of  the  house,  or  in  some  other  mode  by  which  knowledge  of  the  dissola* 
tion  may  be  brought  to  the  creditor.**  A  letter  promptly  mailed  to  an  insur- 
ance company,  reporting  the  facts  of  a  loss  suffered  by  a  policy-holder,  was 
held  a  proper  and  a  sufficient  notice.  Edwards  v.  Miss,  Valley  Ins.  Co.,  1  Mo. 
App.  192. 

Mailing  a  notice  of  dissolution  to  one  who  had  had  dealings  with  the  part- 
nership would  be  a  step  in  the  direction  of  actual  notice,  and  slii^t  corrobora- 
tive evidence  would  warrant  the  inference  that  such  notice  was  received,  and 
the  party  duly  advised  of  the  change  of  the  Arm ;  but  the  question  is  of  faoft 
and  not  of  law.  Kenney  v.  Altvatert  77  Penn.  St.  84. 


BEiifKETT  V.  N.  Y.  Central,  etc.,  Railroad  OoKPAirr. 

(69  N.  Y.  601.) 

Carrier  —  Circuitous  and  direct  rouUs. 

A  passenger  who  buys  a  through  ticket,  indicating  no  particular  ronte,  on  a 
railroad,  is  bound  to  pursue  the  usual  and  direct  route  from  the  place  of 
starting  to  the  place  of  destination,  and  is  not  entitled  to  take  a  circuitous 
route  from  one  point  to  another  between  those  places. 

ACTION  for  damages  for  wrongful  ejection  from  defendant's 
cars.    The  plaintiff  purchased  a  ticket  on  defendant's  road 
from  Buffalo  to  Lockport^  and  from  Lockport  to  Troy.    He  rode 
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from  Lockport  to  Bochester^  and  then  left  the  direct  route,  and 
took  the  '^  old  road/'  running  from  Rochester  to  Syracuse,  a  longer 
route.  On  the  latter  route  the  conductor  demanded  additional  fare, 
which  he  refused  to  pay,  and  being  told  that  he  must  pay  it  or 
leave  the  train,  he  left  the  train  '^  under  protest,''  immediately  got 
on  again,  paid  the  additional  fare,  and  proceeded  to  his  destination. 
Plaintiff  was  nonsuited;  this  was  affirmed  at  Oeneral  Term  of  the  Su- 
preme Court,  and  he  appealed. 

Geo,  W.  Miller,  for  plaintiff. 

Matthew  Hah,  for  defendant. 

Church,  C.  J.  The  plaintiff  purchased  a  ticket  at  Buffalo  for 
Lockport,  and  a  ticket  from  Lockport  to  Troy.  The  ticket  indi- 
cates no  particular  route.  It  was  simply  a  ticket  from  '^  Lockport 
to  Troy."  The  evidence  was  undisputed  on  the  trial  that  all 
through  trains  passed  over  the  direct  road  between  Rochester  and 
Syracuse,  passing  through  Palmyra,  Lyons  and  Clyde,  a  distance 
of  eighty-one  miles.  The  old  road  (so  called)  between  Rochester 
and  Syracuse  is  104  miles,  passing  through  Auburn.  The  trains 
for  that  road  are  made  up  at  each  end  and  terminate  at  each  end. 
It  is  practically  a  way  route,  and  not  a  through  route.  The  ques- 
tion is  what  the  contract  was  on  the  part  of  the  defendant  by  the 
ticket  purchased  by  the  plaintiff.  It  seems  to  me  that  it  was  a 
contract  to  carry  the  plaintiff  over  the  usual,  through,  and  most 
direct  route,  and  nothing  more.  .  The  defendant  is  restricted  to  a 
charge  of  two  cents  a  mile.  It  does  not  appear  that  the  plaintiff 
paid  any  more  than  that  sum  for  the  eighty-one  miles  over  the 
usual  route.  The  through  train  from  Lockport  passes  over  the 
direct  route,  and  the  plaintiff  must  have  changed  cars  at  Roches- 
ter and  taken  another  train.  He  may  have  supposed  that  the  ticket 
entitled  him  to  go  by  any  road  which  the  defendant  owned,  how- 
ever indirect,  and  regardless  of  the  distance  traveled.  In  this  I 
think  he  was  mistaken.  The  ticket  was  a  through  ticket,  and 
impliedly  over  the  through  route.  The  company  were  not  bound 
to  take  him  over  any  and  all  their  roads  which  might  terminate  at 
the  same  point.  A  ticket  from  Albany  to  Buffalo  would  not  entitle 
the  holder  to  goby  the  way  of  Niagara  Falls,  although  the  company 
owns  the  road  all  the  way  round,  and  I  do  not  see  why  the  com- 
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pany  wonid  not  be  liable  to  a  penalty  for  charging  by  the  way  of 
the  Falls  for  a  ticket  to  BnfFalo,  unless  on  notice  or  by  specifia 
agreement,  and  when  sned  for  the  penalty  it  would  not  arail  to^ 
allege  that  the  passenger  was  entitled  to  go  either  way. 

And  so  upon  purchasing  a  ticket  at  Buffalo  for  Albany  or  Troy^ 
it  would  not  be  lawful  for  the  company  to  charge  either  the  twen- 
ty-three miles  over  the  Auburn  road,  or  around  by  Albany  to  Troy. 
It  could  only  charge  for  the  usnal  and  direct  route.  Otherwise  it 
might  evade  the  provisions  of  the  statute  restricting  the  charge^ 
of  two  cents  a  mile 

It  would  be  proper  as  a  matter  of  information  to  purchasers  of 
through  tickets  at  or  west  of  Rochester  to  specify  on  the  ticket 
which  route  the  ticket  entitles  the  passenger  to  travel.  Such  a 
course  would  prevent  misunderstanding,  but  we  must  determine^ 
from  the  facts  appearing  before  us,  what  the  contract  in  this  case* 
was,  and  I  am  of  opinion  that  it  was  a  contract  to  carry  the  plaintiff 
over  the  direct  road,  and  not  one  to  carry  over  an  unusual  an* 
roundabout  way,  twenty- three  miles  farther.  If  the  company 
should  take  a  through  train  over  the  Auburn  route,  especially  with* 
out  notice  to  the  passengers,  the  question  would  be  quite  diflerent- 
The  obligations  of  the  contract  are  mutual,  and  the  company  coultf 
not  under  a  contract  to  carry  the  passengers  over  the  direct  route  take: 
them  over  the  indirect  route  and  compel  them  to  pay  the  additional 
compensation.  Here  it  must  be  presumed  that  the  company  wer& 
ready  and  willing  to  perform  the  contract  as  made,  but  the  plain- 
tiff desired  to  go  over  the  Auburn  road  and  must  have  changed 
cars  at  Rochester  for  that  purpose,  and  the  claim  for  additional 
compensation  was  both  lawful  and  just. 

The  ticket  was  not  purchased  at  the  office  of  the  company,  or  of 
any  of  its  authonzed  agents,  and  therefore  the  declarations  of  th» 
person  of  whom  it  was  purchased  are  not  admissible  against  the 
defendant 

The  judgment  must  be  affirmed. 

All  concur.    Allek,  J.,  taking  no  part 

Judgment  affirmetL 


I 
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Married  woman* 9  note — Aadidons  by  agent 

A  married  woman  ezecated  a  promissory  note  in  the  ordinary  form,  with- 
out anj  clause  charging  its  payment  upon  her  separate  estate,  hat  author- 
ised the  payee  to  add  any  thing  to  \i  which  his  counsel,  upon  consultation, 
should  pronounce  needful  to  make  it  '*  right,  legal  and  proper."  Eeid,  tliat 
this  warranted  the  subsequeat  addition  by  the  payee  of  the  words  necessary 
to  charge  the  payment  on  her  separate  estate,  and  it  was  immaterial  that 
«he  was  not  advised  of  the  precise  terms  of  the  addition. 

ACTION  on  promissory  notes  made  by  a  married  woman  for  a 
loan  to  her.  The  not^  were  drawn  by  plaintiff^  the  payee, 
who  after  execution  added  the  words,  ''I  hereby  charge  my  sepa- 
i«te  estate  with  the  payment  of  the  aboy&''  The  plaintiff's  evi- 
dence was  that  the  defendant,  on  signing,  authorized  him  to  add 
«ny  thing  which  his  counsel,  on  consultation,  should  declare  nee- 
<essary  to  make  them  ^^  right,  legal  and  proper,'^  and  that  the 
Edition  was  made  under  that  authority.  The  plaintiff  had  judg- 
ment on  verdict.  This  was  afQrmed  at  General  Term  of  the  Supreme 
Court,  and  defendant  appealed. 

Henry  H.  Morange,  for  defendant 

Daniel  T.  Robertson,  for  plaintiff. 

FoLGEB,  J.  The  addition  to  each  note  made  by  the  plaintifi 
was  a  material  one.  There  was  nothing  upon  the  face  of  the 
paper,  as  it  existed  before  the  addition,  from  which  an  authority 
to  him  could  be  obtained  to  make  so  important  a  change.  There 
^ere  no  blanks,  from  which  it  was  at  once  evident  that  the  note 
was  an  incomplete  instrument,  and  from  the  existence  of  which  it 
<K)uld  be  taken  or  inferred  that  there  was  authority  conferred  to 
40  fill  them  up  as  to  make  an  instrument  perfect  in  form  and 
terms.  It  is  the  delivery  of  a  paper,  defective  in  the  form  in  which 
it  is  delivered,  that  gives  the  power  to  so  add  to  it  as  to  remedy 
the  defects  in  it  Each  note,  when  delivered  in  this  case,  was  a 
perfect  note  in  its  terms.    That  it  was  not  expressive  of  a  contract 


254  NEW  YORK. 


Taddiken  y.  Cantrell. 


binding  upon  the  defendant  arose  from  a  fact  aliunde  the  paper 
itself.  To  make  it  a  binding  contract,  called  for  the  addition  of 
terms  not  suggested  by  the  paper  itself,  the  need  of  which  was  not 
indicated  by  any  lapse  in  the  instrument  when  it  left  the  hand  of 
the  defendant. 

In  such  a  case  a  material  addition  to  such  au  instrument  can  be 
justified  only  by  express  authority  to  make  it,  and  such  authority 
will  justify  it. 

Whether  the  plaintiff  had  that  authority  was  a  pure  question  of 
fact,  entirely  within  the  province  of  the  jury  to  determine.  They 
have  determined  it  in  favor  of  the  plaintiff,  and  upon  evidence 
which,  though  in  conflict  with  other  that  was  given,  was  sufficient, 
if  believed  by  the  jury,  to  sustain  the  verdict  rendered.  The  plain- 
tiff and  Mrs.  King  substantially  agree  in  testifying  that  the 
defendant  gave  authority  to  the  plaintiff  to  draw  up  the  notes 
which  she  signed,  and  to  add  to  them  any  thing  which  counsel  to 
be  consulted  by  him  should  suggest  as  needful  to  make  them  right, 
legal  and  proper.  This  cannot  be  construed  as  any  thing  else 
than  a  power  so  to  frame  the  language  of  the  paper  signed  by  her 
by  addition  to  it  or  alteration  of  it  as  that  it  should  make  a  contract 
capable  of  being  enforced  against  her.  The  plaintiff  did  this  and 
no  more.  It  does  not  matter  that  the  defendant  did  not  know  of 
the  precise  terms  of  the  addition  which  was  made.  Had  she 
signed  her  name  upon  a  piece  of  blank  paper,  and  delivered  it  to 
him  upon  an  agreement  between  them  for  a  loan  of  money  by  him 
to  her^  with  power  to  him  to  write  upon  it,  such  an  instrument  as 
would  be  right,  and  as  would  be  legal  and  proper,  to  express  a  valid 
contract  in  writing  to  the  same  purport  as  that  orally  entered  into, 
the  defendant  could  not  afterward  object  that  the  instrument  was 
never  shown  to  her  and  she  not  made  cognizant  of  the  terms  of  it. 

It  may  not  be  disputed,  on  the  verdict  in  the  case,  that  the 
defendant  sought  to  borrow  money  to  pay  off  a  debt  against  prop- 
erty held  by  her  as  her  separate  estate  as  a  married  woman,  and 
that  she  was  willing  and  agreed  that  such  a  contract  should  be 
written  over  her  name  as  should  make  her  and  that  estate  liable  in 
law  to  the  plaintiff  for  the  money  which  he  loaned  for  that  purpose. 

As  he  has  done  no  more  than  that,  and  now  seeks  to  enforce  that 
contract,  every  principle  of  law  and  of  equity  is  in  his  favor. 

The  judgment  should  be  affirmed. 

All  concur.  Judgment  affirmed. 
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(Bl  Bl.  19.) 
OtBrrier  —  eantrHnUary  negUgenes; 

k  puBonger  on  a  railroad,  in  the  night,  while  asleep,  was  oarried  bejond 
his  station,  and  when  the  train  stopped  upon  an  open  bridge  over  a  stream  to 
take  water,  got  up,  and  without  any  direction  from  any  one  connected  with 
the  company,  but  npon  the  encouragement  of  other  passengers^tepped  off  the 
ear  and  received  injury.  Hdd,  that  the  railroad  company  was  not  negligent  in 
not  notifying  passengers  not  to  get  off,  and  that  the  passenger  was  guilty  of 
such  contributory  negligence  as  prevents  a  recovery.. 

ACTION  on  the  case  for  personal  injuries.    The  opinion  statea 
the  case. 

Jno.  N.  Jeweti  and  OhM.  T.  Adams,  for  appellant 
Bonney,  Fay  d  Gnggs,  for  appellee. 

Shrldon^  J.  This  was  an  action  on  the  case,  for  personal  injury 
to  appellee  whilst  a  passenger  on  the  cars  of  appellant 

'Ilie  appellee  took  the  cars  of  appellant  at  Odin,  in  this  State, 
going  south,  at  about  nine  o'clock  in  the  evening  of  May  25, 1870* 
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He  was  going  to  a  place  about  seven  miles  east  of  Mt.  Vernon,  and 
took  a  ticket  to  Ashley,  which  is  some  five  miles  north  of  Little 
Muddy  bridge.  The  accident  occurred  in  getting  off  the  train  at 
this  bridge.  There  was  no  station  there,  but  there  was  a  water 
tank,  and  it  was  a  regular  stopping  place  for  supplying  water  to 
the  engines,  and  for  no  other  purpose. 

Appellee's  account  of  the  affair  is  substantially  as  follows  :  That 
the  conductor  on  the  train  took  his  ticket  between  Odin  and  Cen- 
tralia  ;  that  he  objected  to  the  conductor  taking  his  ticket,  because 
appellee  was  a  stranger  on  the  road,  and  wanted  to  know  wlien  he 
arrived  at  Ashley  ;  that  the  conductor  said  to  him,  "  give  yourself 
no  uneasiness,  we  always  see  that  our  passengers  are  put  off  at  their 
regular  stations ;"  that  they  stopped  at  Gentralia,  and  remained 
there  awhile  ;  that  Gentralia  is  fourteen  miles  from  Ashley  ;  that 
he  went  to  sleep,  and  remained  so  until  he  heard  the  locomotive 
whistle  and  the  station  called  out  of  Irvington,  which  was  seven 
and  one-half  miles  from  Ashley  ;  that  it  was  four  miles  from  Irv- 
ington to  Richview  ;  that  Irvington  and  Bichview  were  the  only 
stations  between  Gentralia  and  Ashley;  that  after  leaving  Irving- 
tion  he  went  to  sleep  again  ;  that  he  heard  the  whistle,  and  no  sta- 
tion announced,  and  then  when  the  cars  traveled  along  again  he 
supposed  they  were  going  down  grade,  which  he  took  to  be  a  gracje 
from  Ashley  to  Richview,  iind  he  began  to  think  he  was  reaching 
his  station,  and  he  inquired  if  they  were  coming  to  Ashley,  and 
the  response  was,  by  passengers  on  the  cars,  that  they  had  passed 
Ashley  and  were  coming  to  the  next  station  ;  that  when  the  cars 
became  about  still  he  stood  up  in  his  seat  and  looked  back,  and 
asked  the  passengers  if  they  saw  any  thing  of  the  conductor  on 
the  car,  and  they  remarked  they  did  not;  that  ho  felt  that  he  had 
been  neglected,  and  went  to  the  door,  and,  finding  it  unlocked, 
turned  around  and  said,  "gentlemen,  this  is  right,  I  suppose," and 
being  answered  in  the  aflBrmative,  he  then  opened  the  door  and 
went  out  on  the  platform  ;  a  light  was  shining  on  the  platform,  bat 
there  was  no  brakeman  there;  that  he  put  out  his  foot  to  reach 
the  platform,  if  he  could,  and  there  being  no  platform  as  he  ex- 
pected, it  gave  him  a  jerk  and  pulled  both  feet  off  the  car,  and  left 
him  hanging  by  one  hand  ;  his  weight  pulled  him  loose,  and  he 
fell  and  received  the  injury;  that  it  was  between  10  and  11  o'clock 
at  night  when  he  arrived  at  Little  Muddy  bridge,  and  was  quite 
dark.    In  falling,  appellee  did  not  strike  any  thing  till  he  struck 
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the  gronnd  under  the  bridge,  a  distance  of  some  thirty  feet.  He 
said  he  knew  he  was  not  at  Ashley  before  he  went  out  of  the  car. 

There  was  farther  testimony  that  the  train,  at  the  time,  between. 
Odin  and  Centralia,  was  under  the  chprge  of  Conductor  Oilman. 
Oilman  testified  that  he  could  not  remember  having  any  conversa- 
tion with  any  passenger  on  that  train,  and  says  if  a  passenger  got 
on  at  Odin  with  a  ticket  for  Ashley  he  would  punch  the  ticket  and 
hand  it  back.  The  train,  at  Centralia,  was  handed  over  by  Oil- 
man to  Conductor  Morgan,  who  says  that  the  train  consisted  of  a 
sleeping  coach,  a  ladies'  car,  a  gentlemen's  car,  a  second-class  and 
baggage  car  combined,  and  an  express  car.  On  leaving  Centralia, 
he  says,  he  went  through  the  train  and  took  up  all  tickets  to  local 
points,  as  far  south  as  DuQuom.  The  train  was  large,  and  stopped 
at  all  regular  stations.  The  stations  were  called.  That  is  the 
bmkeman's  business,  although  he  did  it  also.  That  night  one 
brakeman  was  stationed  between  the  sleeping  coach  and  ladies' 
car.  He  would  call  the  stations  on  both  of  these  cars.  The  other 
brakeman  was  between  the  baggage  car  and  the  next  car  to  it  — 
the  gentlemen's  car.  Thus  located,  all  the  brakes  of  the  four  cars 
were  under  the  control  of  the  two  brakemen.  The  train  stopped 
at  Little  Muddy  creek  that  night  to  take  water.  The  bridge  is  for 
tniins  to  pass  on.  The  train  stands  partly  on  the  bridge  while 
they  take  water.  No  station  there,  and  no  platform.  Bridge 
never  used  except  for  cars.  No  light  there  that  night  when  the 
train  stopped.  Several  passengers  got  off  at  Ashley  that  night, 
among  them  women  and  childi*en,  and  were  attended  to  by  the 
conductor.  That  the  general  custom  of  railroads  is  to  notify  pass- 
engers of  the  stations  by  calling  out  the  names  of  the  stations  as 
they  are  reached. 

Thomas  Winters  was  the  brakeman  stationed  that  night  between 
the  baggage  car  and  the  gentlemen's  car.  He  testifies  that  he 
called  the  station  as  the  train  anivcd  at  Ashley  on  the  night  of 
the  accident.  He  remembers  it  from  the  fact  that  Morgan,  the 
conductor,  the  next  day  asked  him  if  he  had  called  that  station, 
and  he  then  remembered  that  he  had. 

A  Mr.  Turlay  of  Centralia,  who  was  on  the  train,  states  that  he 
saw  a  passenger  get  up  and  walk  out  of  the  rear  door  of  the  car  at 
Little  Muddy  bridge,  and  he  supposed  that  he  was  going  into  the 
ladies'  car  on  account  of  the  annoyance  occasioned  to  him  by  the 
conversation  of  a  party  of  four  persons  who  were  sitting  opposite 
Vol.  XXV  —  33 
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to  him,  Mr.  Turlay  being  one  of  the  number ;  that  the  man  nerer 
asked  any  qnestion  of  any  one,  bo  far  as  he  heard. 

We  are  of  opinion  the  evidence  in  this  case  discloses  no  canse  of 
action. 

It  is  said  there  was  negligence  in  carrying  the  appellee  past  his 
station. 

Conceding  all  that  is  claimed  in  that  respect,  appellee  wonld  not, 
for  such  cause,  be  justified  in  jumping  off  the  train,  or  otherwise 
needlessly  exposing  himself  to  injury,  and  then  claim  the  liability 
of  appellant  for  the  injury  he  might  receive  in  consequence.  The 
injury  here  received  had  no  proper  connection  wilh  being  carried 
past  a  destined  station,  and  for  such  act  appellant  cannot  be  held 
responsible  for  any  such  remote  and  unnatural  consequence  thereof 
as  the  injury  here  sued  for. 

It  is  then  insisted  that  the  stoppage  of  a  passenger  car  at  such  a 
place  as  the  one  in  qnestion,  without  some  precaution  to  notify 
passengers  of  danger,  was  an  act  of  gross  negligence. 

But  why  notify  passengers  of  danger?  It  was  a  stopping  place 
for  getting  water,  not  for  passengers.  The  bridge  was  intended 
solely  for  the  passage  of  cars,  not  for  the  alighting  of  passengers 
upon  it.  The  place  for  the  passenger  here  was  inside,  not  outside 
of  the  car.  The  train  and  the  appellee  in  his  proper  place  inside 
the  car  were  as  safe  upon  tlie  bridge  as  they  would  have  been  any- 
where away  from  it.  The  fact  that  the  cars  were  upon  the  bridge 
involved  no  danger  or  risk  to  the  passenger,  so  long  as  he  remained 
in  his  right  place,  within  the  car. 

There  was  a  right  to  presume  that  the  passenger  would  keep  in 
his  place  inside  the  car.  It  was  not  to  be  anticipated  that  he  would 
be  getting  off  the  car  where  he  had  no  business  to  do  so,  and  that 
there  was  any  necessity  for  providing  against  it. 

It  cannot  be  said  that  there  was  any  invitation  to  appellee  to 
alight  where  he  did.  The  mere  stopping  of  the  train  is  not  to  be 
so  regarded. 

It  may  be  inferred,  from  appellee's  testimony,  that  he  heard  the 
whistle  at  the  bridge.  If  so,  it  was  not  a  signal  of  approach  to  a 
station.  The  testimony  of  the  conductor  on  that  head  was:  "  They 
(brakemen)  know  where  the  tank  is,  and  the  engineer  does  not 
whistle  in  coming  to  it,  with  the  exception  that,  once  in  a  while, 
when  the  engineer  sees  the  train  is  going  by  the  tank,  he  will  then 
give  a  little  toot  —  whistle  down  brakes;  don't  know  whether  he 
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whistled  that  night  or  not  There  is  a  fixed  whistle  for  down 
bnikes,  one  short  whistle,  and  is  used  on  till  portions  of  the  line. 
They  use  the  same  whistle  when  they  want  to  stop,  except  at  i-egn- 
lar  stations  they  whistle  a  long  whistle,  and  don't  whistle  any  stop 
whistle  at  all.  This  short  toot  is  used  to  apply  the  brakes  between 
stations,  where  there  is  danger,  when  you  want  the  train  to  stop  at 
an  irregular  place  where  there  is  danger,  or  any  thing  on  the  tracks 
but  in  stopping  regularly  we  don't  use  that  at  all." 

Appellee  testified  that  he  was  accustomed  to  travel  on  railways. 
He  was  not  justified  in  taking  the  whistle  as  notice  of  approaching 
a  station.  Any  encouragement  to  get  off,  which,  according  to  his 
testimony,  he  might  have  received  from  any  passenger,  of  course,  is 
not  to  be  imputed  to  the  company  as  in  jiny  way  its  act  Appellee 
getting  off  the  car  where  he  did  was  an  entirely  uncalled  for  and  vol- 
untary  act  of  his  own,  uninvited  and  unencou raged  by  any  one  in  the 
management  of  the  train,  and  he  took  the  risk  of  the  consequence. 
The  act  of  thus  getting  off  in  the  darkness  of  night,  al  an  unknown 
and  dangerous  place,  was  one  of  gross  carelessness,  whereby  appel- 
lee exposed  himself  to  the  injury  which  he  received.  The  harm 
which  one  brings  upon  himself  he  is  to  be  considered  as  not  having  re- 
ceived. So  far  as  his  relations  to  others  are  concerned,  such  harm 
is  uncaused.     Chicago  and  Alton  Railrocul  Co.y.  Becker,  7G  111.  31. 

Had  appellee  used  ordinary  prudence,  the  casualty  would  not 
have  happened.  Having  failed  in  this,  the  company  ought  nob  to 
be  liable.  Cliicago  and  Northwestern  Railway  Co.  v.  Sweeney,  b% 
111.  331.  And  see  Chicago  and  Alton  Railroad  Co.  v.  Gretzner,  46  id* 
To;  CJiicago,  Burlington  and  Quincy  Railroad  Co.  v.  Van  Patten,  G4 
id.  611;  CJiicago,  Rock  Inland  ami  Pacific  Railroad  Co.  v.  Bell,  70 
id.  103;  Todd  v.  Old  Colony,  etc..  Railroad  Co.,  3  Allen,  18;  LouiS' 
ville  and  Nashville  Railroad  Co.  v.  Sicki)igs,  6  Bush,  1 ;  Pittsburg 
and  ConnellsvUle  Railroad  Co.  v.  Afulrews,  39  Md.  329;  2  Redf* 
Am.  Railway  Cases,  552,  in  note  to  McClurg's  case;  The  Indianap" 
olis,  etc..  Railroad  Co.  v.  Rutherford,  29  Ind.  82. 

It  is  a  requisite  to  the  liability  of  a  railway  company,  as  a  passen- 
ger carrier,  that  the  passenger  should  not  have  been  guilty  of  any 
want  of  ordinary  care  and  prudence  which  directly  contributed 

the  injury.     2  Redfield  on  Railways,  224,  23<). 

The  judgment  must  be  reversed,  there  being  no  cause  of  action 

under  the  evidence. 

Judgment  reresed. 
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AxsohD  Y.  Obowdeb. 

(81  lit  66.) 

F%BBfure»  — platform  $calei, 

Aa  between  mortgagor  uid  mortgagee,  platform  sealee,  fastened  to  aUla  laid 
apon  a  brick  wall  set  in  the  ground,  for  weighing  stock  and  gralli»  and  in- 
tended for  permanent  use,  are  part  of  the  realty. 

A  CTION  of  troyer.     The  opinion  states  the  case. 

JVi  M,  BroadiaeUy  for  appellant. 

John  M,  (t  John  Mayo  Palmer ^  and  William  Preseotty  for  appelleeu 

Brebse,  J.  This  was  case  in  troyer,  in  the  Sangamon  Circuit 
Court,  which  resulted  in  a  yerdict  and  judgment  for  the  plaintiff. 
The  case  was  this:  The  plaintiff,  Crowder,  in  1870,  was  the  owner 
of  a  certain  farm  in  Sangamon  county,  on  a  part  of  which  he  put 
up  platform  or  stock  scales,  in  the  following  manner:  He  excavated 
a  space  ten  by  twelve  feet,  and  about  two  feet  deep;  the  sides  of 
the  excavation  were  walled  with  brick,  set  in  mortar,  and  upon 
this  wall  timbers,  six  by  eight  inches,  were  framed  together  and 
laid  on  this  wall,  as  on  the  sills  of  a  house.  To  these  timbers  or 
sills,  so  laid  on  these  walls,  the  irons  of  the  scales  were  bolted  and 
fastened,  and  a  wooden  platform  placed  on  the  top  of  these  irons 
and  fastened  to  them  by  bolts,  the  platform  being  so  constructed 
that  it  fits  and  moves  up  and  down  inside  of  the  timbers  or  sills ; 
and  on  the  outer  edge  of  the  platform  was  a  railing,  one  side  of 
which  fitted  into  and  stood  in  place  of  a  fence,  inclosing  the  ground 
on  which  the  scales  stand. 

The  premises  and  farm,  with  this  appurtenance  thereon,  were,  in 
1871,  conveyed  to  the  defendant,  by  mortgage  deed,  to  secure  the 
payment  of  a  note  for  $6,000.  Proceedings  were  instituted  in  the 
Sangamon  Circuit  Court  to  foreclose  this  mortgage,  wherein  a 
decree  passed  finding  the  debt  due  to  be  $6,970,  and  ordenng  a 
sale  of  the  premises  on  foreclosure  of  the  mortgage.  A  sale  was 
made  and  the  mortgagee  became  the  purchaser;  and  after  the  time 
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cl  redemption  expired,  he  received  the  usaal  deed  therefor,  October 
3, 1874,  and  at  once  entered  into  possession  of  the  farm.  He 
fonnd  the  key  to  the  box  or  case  inclosing  the  scale-beam  and 
weights  in  the  house,  where  it  had  been  left  by  the  prior  occupant. 

The  plaintlif  demanded  the  scales  of  defendant,  which  being 
refased,  this  action  of  trover  was  bronght  to  the  May  term,  1875, 
of  the  Circuit  Court  The  cause  was  tried '  by  the  court  without  a 
jury,  and  there  was  a  finding  and  judgment  for  the  plaintiff.  The 
defendant  appeals. 

The  question  is,  were  these  scales,  as  between  the  mortgagor  and 
mortgagee,  a  part  of  the  realty?  Was  it;  a  question  between  the 
landlord  and  tenant,  who  had  erected  these  scales  for  his  own 
profit  and  convenience,  they  might  be  regarded  as  personalty,  which 
the  tenant  could  remove  at  the  expiration  of  his  term.  There  can 
be  no  question  the  scales  were  annexed  to  the  freehold.  The  mat- 
ter of  annexation  is  a  relative  question,  which  must  receive  a  dif- 
ferent answer  as  the  parties  differ  in  each  case  that  arises.  Much 
depends  on  the  intention  with  which  the  structure  is  made. 

In  ffollafid  V.  Hodgson,  L.  R.,  7  C.  P.  328,  it  was  said  by  Mr.  Jus- 
tice Blackbubk,  that  the  general  maxim  of  the  law  is,  that  what 
is  annexed  to  the  land  becomes  a  part  of  the  land;  but  it  is  not 
always  easy  to  say  what  constitutes  an  annexation  sufficient  for 
such  purpose.  Perhaps  the  true  rule  is,  that  articles,  not  otherwise 
attached  to  the  land  than  by  their  own  weight,  are  not  to  be  con- 
sidered as  part  of  the  land,  unless  the  circumstances  are  such  as 
to  show  that  they  were  intended  to  be  part  of  the  land,  the  onus 
of  showing  they  were  so  intended  lying  on  those  who  sissert  that 
they  have  ceased  to  be  chattels;  and  that,  on  the  contrary,  an  article 
which  is  affixed  to  the  land,  even  slightly,  is  to  be  considered  as 
part  of  the  land,  unless  the  circumstances  are  such  as  to  show  that 
the  article  was  intended  all  along  to  continue  a  chattel,  the  onus 
similarly  lying  on  those  who  contend  that  it  is  a  chattel.  Inten- 
tion is  manifested  by  acts.  The  scales  were  erected  on  this  farm  in 
a  permanent  manner,  and  were  designed  as  a  source  of  profit  by 
the  then  owner,  the  mortgagor.  He  testified  he  erected  it,  not  only 
for  his  own  use,  but  for  the  use  of  others,  who  would  pay  him  the 
customary  charges.  And  may  it  not  be  said,  such  a  structure,  if 
not  indispensable,  is  quite  necessary  on  a  farm  worth  more  than 
six  thousand  dollars,  situate  in  the  rich  county  of  Sangamon, 
highly  productive  of  the  grasses  and  grains  necessary  for  stock  of 
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all  kindsy  and  wlierc  there  is  miicli  commerce  in  these  articles? 
Certainly,  a  farm  in  such  a  county,  with  scales,  is  worth  more  than 
one  without.  But  bo  that  as  it  may,  these  scales  were  fixed  to  the 
soil  when  the  land  was  conveyed  by  the  mortgagor,  the  plaintiff  in 
this  action,  to  the  defendant,  the  mortgagee.  We  find  no  right  or 
authority  remaining  in  the  mortgagor  to  repossess  himself  of  the 
property.  He  fixed  it  to  the  soil,  so  far  as  the  evidence  shows,  for 
a  permanent  purpose,  as  he  might  never  have  been  deprived  of  the 
ownership  of  the  premises.  In  the  mortgage  he  executed,  no 
reservation  was  made  of  any  fixtures  then  upon  the  land.  It  is  in 
the  power  of  the  owner  of  the  inheritance  to  affix  any  property  to 
it  he  pleases;  and  when  he  does  so,  it  becomes  a  fixture,  in  the 
general  sense  of  that  term,  and  part  of  the  freehold;  and  if  the 
inheritance  be  afterward  sold,  or  mortgaged,  or  let,  the  fixture 
goes  with  the  freehold.  There  can  be  no  doubt  it  would  go  to  the 
heir,  and  not  to  the  executor.  Ooddard  t.  Chase^  7  Mass.  432.  A 
mortgage,  therefore,  made  by  the  owner  of  the  inheritance,  will, 
without  naming  them,  pass  all  the  fixtures  thereon.  Bx  parte 
Belcher  in  Baiihrupicy^  4  D.  &  Ch.  703;  opinion  by  Erskike,  C.J. 

In  a  valuable  treatise  on  the  "  Law  of  Fixtures,"  by  Archibald 
Brown,  of  the  Middle  Temple,  and  also  author  of  "  Brown's  Law 
Dictionary,"  several  cases  are  cited,  in  conformity  with  the  views 
here  expressed.  One  is  Mather  v.  Fraser,  4  W.  R.  387,  2  K.  &  T. 
53G,  where  it  was  said  that  the  mortgage  of  land  and  premises  car- 
ried with  it  all  the  articles  let  into  the  soil,  or  fixed  to  the  freehold, 
whether  by  screws,  solder,  or  any  other  permanent  means,  and  that 
it  made  no  difference  that  the  purpose  to  which  the  land  in  ques- 
tion was  applied  was  trade  or  manufactures,  and  not  agriculture. 

In  Walmeley  v.  Milne,  7  C.  B.  (N.  S.)  115,  a  hay-cutter  affixed 
to  a  stable  as  an  adjunct  thereto,  and  to  improve  its  usefulness  as 
a  stable,  was  held  to  pass  as  realty  with  the  mortgage.  So,  a 
threshing  machine,  in  Wiltehear  v.  Cottrellj  1  E.  &;  B.  674. 

In  1  Washburn  on  Beal  Property,  p.  15,  the  doctrine  is  said  to  be, 
if  the  owner  of  land  provides  any  thing  of  a  permanent  nature, 
fitted  for,  and  actually  applied  to  use  upon  the  premises,  by  annex- 
ing the  same,  it  becomes  a  part  of  the  realty,  and  passes  to  the  pnr- 
cliaser,  though  it  might  be  removed  without  injury  to  the  premises; 
and  this,  as  between  mortgagor  and  mortgagee,  whether  the  article 
in  question  bo  annexed  to  the  premises  before  or  after  making  tne 
mortgage.    Numerous  cases  are  referred  to  in  support  of  the  text. 
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and  we  do  not  doubt  the  correctness  of  the  doctrine.    As  between 
landlord  and  tenant  it  might  be  different. 

In  Fairis  v.  Walker y  1  Bailey  (S.  0.),  540,  the  plaintiff  sold  and 
conveyed  his  plantation  to  the  defendant ;  cotton  was  grown  on  it 
and  a  cotton-gin  was  in  the  gin-house,  on  the  premises,  attached  to 
the  gear ;  the  plaintiff  brought  trover  for  the  gin,  but  the  court 
decided  it  was  a  fixture,  and  passed  with  the  freehold.  The  court 
said,  the  rule  on  the  subject,  as  between  the  heir  and  executor,  or 
between  vendor  and  vendee,  is  more  rigorous  than  between  land- 
lord and  tenant,  or  the  executor  of  a  tenant  for  life  and  the  re- 
mainderman. In  relation  to  the  former,  all  things  which  are  nec- 
essary to  the  full  and  free  enjoyment  of  the  freehold,  and  which 
are  in  any  way  attached  to  it,  are  held  to  be  fixtures,  and  pass  with 
it  The  same  doctrine  is  affirmed  in  McKenna  v.  Hammond^  3 
Hill  (S.  C),  331,  and  by  the  Supremo  Court  of  South  Carolina, 
Braiton  v.  Clawsan^  2  Strobh.  478,  and  in  Tennessee,  Degraf- 
fenreid  v.  Scruggs^  4  Humph.  451. 

On  this  point,  Bliss  v.  Whitneyy  9  Allen,  114,  is  cited,  where  it 
was  held  such  platform  scales  as  those  in  controversy  were  a  part 
of  the  realty. 

In  Bisliop  V.  Bishopy  11  N.  Y.  123,  hop-poles  piled  on  the  ground 
])ussed  with  the  land. 

In  Weston  v.  Westo7iy  102  Mass.  514,  a  bell  hung  upon  a  frame, 
and  fastened  to  it  by  a  hasp,  the  frame  being  nailed  to  the  cupola 
of  a  barn,  was  held  a  fixture,  and  passed  by  a  conveyance  of  the 
land. 

This  court  said,  in  Smith  v.  Moorey  26  111.  392,  that  annexations, 
when  made  by  the  owner,  must  be  presumed  to  be  made  with  the 
design  of  their  permanent  enjoyment  in  connection  with  the  land, 
andtis  accessory  to  it. 

Without  discussing  the  question  further,  we  are  satisfied  these 
acales  were  a  part  of  the  realty,  and  passed  under  the  mortgage. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 


} 
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Oi/t  direeUyflrom  htuband  to  uift  valid  in  equUif. 

A  hoBband  and  wife  were  married  before  the  passage  of  the  married  woman's 
act  of  18^ » and  the  haaband  kept  the  rent  of  the  wife's  lands  separate  from 
his  own,  and  paid  the  proceeds  of  sales  of  her  lands  to  her,  and -in  loaning 
her  moneys  took  notes  payable  to  her.  Held,  that  these  acts  showed  an 
executed  gift,  which  a  court  of  equity  would  enforce  upon  her  death  in 
1871 » and  that  he  would  be  required  to  aoconut  to  her  representatives  for 
such  notes  and  payment  thereon,  and  the  proceeds  of  such  sales. 

SUIT  in  chancery  to  compel  delivery  of  notes  and  payment  of 
moneys.    The  opinion  states  the  case. 

James  C,  Allen,  Dunlaney  S  Golden,  and  N.  L.  Scranion,  for 
appellant. 

jET.  B.  Dedue  and  J.  W.  Wilken,  for  appellee. 

Sheldon,  J.  This  was  a  suit  in  chancery,  by  Olinton  Woods, 
as  administrator,  with  the  will  annexed,  etc.,  of  the  estate  of 
fiosannah  G.  Gill,  deceased,  against  James  Gill,  the  former  husband 
of  the  said  Kosannah,  to  compel  him  to  pay  and  deliver  over  to  said 
administrator  certain  moneys,  notes  and  property  claimed  to  be- 
long to  the  estate  of  said  Rosannah.  The  court  below  decreed  the 
defendant  to  pay  to  the  administrator  the  sum  of  $821.25,  and  to 
deliver  up  certain  promissory  notes  to  the  amount  of  $308.  The 
defendant  prosecutes  this  appeal. 

There  does  not  seem  to  be  any  question  made  that  the  decree,  as 
to  the  amount,  is  not  warranted  by  the  evidence — if  the  appellee 
is  entitled  to  recover  at  all — ^further  than  that  appellant  claims 
there  should  have  been  an  allowance  to  him  for  services.  Nor  is 
there  really  any  controversy  as  to  the  facts,  but  the  question  pre* 
son  ted  is  upon  their  legal  effect — whether,  under  them,  the  moneys 
and  notes  in  the  hands  of  appellant  belonged  to  Rosannah  Gill  in 
her  life- time,  as  her  separate  property. 

The  evidence  shows  that  James  Gill,  in  1853,  was  married  to 
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Bosannah  0.  ScoDoe^  then  the  widow  of  one  Thomas  Sconce,  de- 
ceased. At  the  time  of  the  marriage,  she  owned  in  fee  80  acres  of 
land,  and  had  a  life  estate  in  forty  acres  of  land,  as  dower,  and 
sandry  articles  of  household  furnitare.  The  rents  and  profits  of 
these  lands  form  the  subject-matter  of  the  moneys  and  notes 
involved  in  this  snifc,  they  being  on  account  of  and  representing 
the  accumulations  of  such  rents  and  profits,  and  the  interest 
thereon.  During  the  marriage,  the  parties  kept;  their  moneys  and 
property  entirely  separate,  the  same  being  treated  as  distinct,  as 
though  no  marriage  relation  existed. 

Appellant  took  the  charge  and  management  of  his  wife's  lands, 
but  ever  recognized  and  treated  the  rents  and  profits  of  them  as 
belonging  to  her.  His  declarations  to  that  effect  were  frequent. 
When  he  sold  the  rents,  which  were  received  in  produce,  he  paid 
the  money  over  to  her.  The  monejrs  arising  from  the  rents  she  kept 
and  loaned,  from  time  to  time,  her  husband  drawing  the  notes,  and 
always  making  them  payable  to  her.  The  tenant  occupying  and  cul- 
tivating the  land,  at  the  same  tioie  occupied  and  culiivated  40  acres 
adjoining,  which  belonged  to  appellant  himself.  The  tenant  testifies 
that  he  rented  from  appellant  his  and  his  wife's  land  at  the  same 
time;  that  their  rents  were  kept  separate,  and  that  thei*e  were  separate 
cribs,  in  which  their  respective  rents  were  put ;  that  she  claimed 
her  own  rents  off  her  place. 

The  evidence  is  full  and  explicit  that  appellant  declined  to  avail 
himself  of  his  marital  right  to  claim  the  rents  and  profits  of  his 
wife's  land,  but  consented  that  she  should  have  them  as  her  sepa- 
rate estate.  The  authorities  abundantly  show  that,  under  such  cir- 
cumstances, these  rents  and  profits  of  the  wife's  lands,  during  cov- 
erture, became  her  separate  estate,  in  equity,  and  will  be  supported 
as  such  against  the  husband,  in  equity. 

Chancellor  Kbkt,  speaking  as  to  the  effect  in  equity,  lays  it 
down :  Gifts  from  the  husband  to  the  wife  may  be  supported  as  her 
separate  property,  if  they  be  not  prejudicial  to  creditors,  even  with- 
out the  intervention  of  trustees.  2  Kent's  Com.  163.  To  like  effect 
see  1  Bright's  Husband  and  Wife,  33,  §  21 ;  Schouler's  Domestic 
Relations,  284 ;  2  Story's  Eq.  Jur.,  §  1387. 

In  WaUingsford  v.  Atkn^  10  Peters,  583,  the  court  say :  ^<  Agree- 
ments between  husband  and  wife,  during  coverture,  for  the  trans- 
fer of  property  directly  to  the  latter,  are  undoubtedly  void  at  law. 
Equity  examines  with  great  caution  before  it  will  confirm  them. 
Vol.  XXV.  —  84 
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But  it  does  sustain  them  when  a  clear  and  satisfactory  case  is  made 
out  that  the  property  is  to  be  applied  to  the  separate  use  of  the  wife." 
And  the  case  so  holds,  although  no  trustee  has  been  interposed  to 
lio!d  to  the  wife's  use. 

In  Savage  v.  O'Nieil,  44  N.T.  298,  where  was  involved  the  question 
of  the  effect  of  a  loan  by  the  wife  to  the  husband  of  money  which 
she  had  previously  received  from  her  mother,  Earl,  Commissioner, 
delivering  the  opinion,  says  :  But  if  the  plaintiff  received  the 
money  as  a  gift  from  her  mother,  before  1848  (the  time  of  the  pass- 
age of  the  statute  securing  the  ownership  of  property  to  married 
women  as  their  separate  estate),  the  husband  chose  not  to  avail 
himself  of  his  marital  right  to  claim  it.  He  consented  that  his 
wife  might  have  it  as  her  separate  estate,  and  it  thus  became  her 
separate  estate  in  equity,  and  when  she  loaned  him  the  money,  she 
became,  in  equity,  his  creditor,  and  he  was  equitably  bound  to  pay 
her  according  to  his  agreement,  and  its  payment  could,  in  equity, 
be  enforced  against  him. 

In  the  language  of  the  opinion  of  the  court  in  Adanuajid others 
V.  Brackett,  5  Mete.  285,  ''In  England  it  has  been  determined  that, 
in  equity,  a  gift  from  the  husband  to  the  wife  is  valid.  Slanning 
V.  Style,  3  P.  Wms.  338  ;  Lucas  v.  Lucas,  1  Atk.  270.  In  the  case 
of  McLean  v.  Longlands,  5  Ves.  79,  Lord  Alvanlet  says  *  noth- 
ing less  would  do  than  a  clear,  irrevocable  gift,  either  to  some  per- 
son as  a  trustee,  or  by  some  clear  and  distitict  act  of  hiSy  by  which 
he  divested  himself  of  his  property,  and  engaged  to  hold  it  as  a 
trustee  for  the  separate  use  of  his  wife.'  And  in  Walter  v.  Hodge^ 
2  Swanst.  106,  Sir  Thomas  Plumbb,  in  referring  to  the  case  of 
Lucas  V.  Lucas,  supra,  says,  *  in  the  single  case  of  £1,000  South 
Sea  annuities,  transferred  by  the  husband  into  the  name  of  liia 
wife,  in  his  life-time,  the  court  thought  that  so  decisive  an  act,  as 
amounted  to  an  agreement  by  the  husband  that  the  property  should 
become  hers.  That  seems  to  come  under  the  description  stated 
by  Lord  Alvanlet  ;  it  is  an  act,  a  clear  and  distinct  act,  by  which 
the  hiisbafid  divested  himself  of  his  property.^ " 

In  that  case,  in  5  Mete.,  the  husband  had  subscribed  and  paid 
for  certain  shares  in  the  stock  of  a  bank,  saying  they  were  his 
wife's,  and  a  certificate  was  issued  to  her,  as  owner  of  the  shares  ; 
and  it  was  held  that  she  was  entitled,  as  against  his  heirs  at  law, 
to  hold  the  shares  as  her  property,  as  their  having  been  a  gift 
thereof  to  her  by  her  husband* 
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In  Phelps  T.  PMpSy  20  Pick.  556,  a  married  woman  lent  the 
mterest  accruing  after  her  marriage,  upon  a  note  held  by  her  before 
her  marriage,  and  the  borrower  gave  her  therefor  a  promissory  note, 
which  was  made  payable  to  her,  in  accordance  with  the  wishes  of 
her  husband,  in  order  that  she  might  be  the  exclusive  owner  there- 
of ;  heldy  that  she  was  entitled  to  retain  the  amount  of  the  note 
paid  to  her  after  the  death  of  her  husband,  as  against  the  executor 
of  the  husband. 

In  Fish  et  ah  v.  Cushfnan  ei  ux.,  6  Cush.  20,  the  court  say:  ^^So 
also  she  (the  wife)  may  be  such  payee  of  a  note,  obligee  of  a  bond, 
or  a  depositor  to  whose  credit  money  is  deposited  in  a  savings 
bank,  when  the  consideration  for  such  note,  bond  or  deposit  certif- 
icate may  have  proceeded  wholly  from  the  husband  ;  and  in  such 
case,  as  regards  the  heirs  at  law  of  her  husband,  she  may  hold  the 
same  to  her  sole  use.  if  she  survives  her  husband.'' 

In  the  case  of  Oraufard^s  Appeal,  61  Penn.  St  52,  the  hus- 
band had  money  belonging  to  his  wife  in  his  possession.  The 
money  was  credited  on  his  books  as  cash  received,  carried  into  the 
account  of  moneys  admitted  to  belong  to  her,  and  interest  credited 
upon  it.  Heldy  that  this  was  an  executed  gift,  the  husband  becom- 
ing trustee  of  the  funds,  and  that  the  wife  was  entitled  to  payment 
from  his  estate.  See,  also,  QUI  v.  Oook,  42  Vt  140 ;  Scheurman  v. 
Marley,  29  Ind.  459. 

The  wife  here  died  in  1871,  having  made  a  will,  and  the  contest 
is  really  between  her  devisees  and  the  husband.  Admitting  the 
rents  and  profits  of  her  lands,  during  the  coverture,  were  the 
sole  property  of  the  husband,  there  was  here  a  gift  of  them  to  the 
wife.  There  was  not  merely  the  intention  clearly  expressed  that 
the  wife  should  have  them,  but  the  intention  was  executed  —  the 
gift  was  complete.  The  separation  of  the  rents  from  the  mass  of 
appellant's  property,  by  having  the  tenant  of  the  adjoining  lands 
of  appellant  and  his  wife  keep  her  rents  separate  for  her  use,  in  a 
separate  repository  —  the  paying  over  to  her,  as  her's,  the  money 
which  he  received  from  the  sale  of  the  rents  from  her  land  —  and 
his  drawing  the  notes  for  the  loans  made  by  her  from  time  to  time 
of  the  moneys  so  derived,  making  the  notes  payable  to  her,  were 
clear  and  distinct  acts  by  which  he  divested  himself  of  the  prop- 
erty and  appropriated  it  to  the  separate  use  of  his  wife.  It  matters 
not,  as  we  conceive,  that  the  notes  he  is  decreed  to  deliver  up  are 
fonnd  in  his  possession.    Snoh  possession,  like  all  his  other  acts 
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and  doings  in  the  premises,  must  be  held  to  be  as  agent  for  hi» 
wife.  The  authorities  cited  as  to  the  effect  of  such  a  gift  by  the 
common  law  do  not  apply.  It  is  conceded  that  the  gift  is  void  at 
law.    But  in  equity  it  will  be  upheld  when  the  gift  is  complete. 

The  notes  decreed  to  be  surrendered  up  were  notes  payable  to 
the  wife,  so  drawn  by  the  husband  himself,  and  were  given  for 
loans  of  money  deriyed  from  the  rents  of  the  wife's  land,  and  which 
had  previously  been  paid  over  to  her  for  her  separate  use.  The 
money  which  appellant  was  decreed  to  pay  had  all,  with  the  excep* 
tion  of  $75.75,  been  received  by  him  after  the  death  of  his  wife  on 
notes  similarly  payable  and  drawn,  and  given  for  the  like  consider* 
ation.  As  respects  such  notes,  we  cannot  doubt  that  the  gift 
should  be  regarded  as  complete;  that  the  intention  to  make  them,, 
and. the  money  they  represented,  the  separate  property  of  the  wife,, 
had  been  executed  by  the  positive  acts  of  appellant,  by  which  he 
had  divested  himself  of  the  property  in  her  favor 

The  amount  of  $75.75  of  the  sum  decreed  to  be  paid  by  appel* 
lant  was  for  grain  rent  on  hand  at  the  time  of  the  wife's  deaths 
which  appellant  afterward  appropriated  to  his  use.  In  respect  to 
this  the  evidence  is  not  so  strong  that  the  intention  to  make  it  the 
separate  property  of  the  wife  had  been  executed  as  in  respect  te 
the  notes  and  money  paid  to  her.  But  we  are  disposed  to  regard 
the  setting  apart  of  the  grain  for  the  separate  use  of  the  wife,  and 
having  it  kept  in  a  separate  place  for  her  use,  such  a  separation  of 
it  from  the  mass  of  appellant's  property  as  to  sufficiently  execute 
his  clearly  expressed  intention  that  it  should  be  the  separate  prop- 
erty of  his  wife.  There  are  here  no  rights  of  creditors  concerned,, 
and  there  is  no  pretense  of  any  cover  for  fraud,  and  we  see  no  reason 
why  the  intention  and  acts  of  the  husband  should  not  have  effects 

Appellant  claims  that,  if  he  is  to  be  held  liable  in  respect  to  this 
property,  he  should  be  allowed  compensation  for  his  services  in  the 
care  and  management  of  the  same,  and  witnesses  testify  to  the 
value  of  the  services  as  fifty  dollars  a  year. 

The  evidence  shows  no  indication  of  any  intention  of  appellant,, 
during  the  whole  time  of  the  coverture,  of  some  eighteen  years,  te 
charge  his  wife  any  thing  for  his  services.  We  think,  from  the 
evidence,  that  no  such  intention  existed;  that  the  services  were 
performed  gratuitously,  and  that  there  is  no  equitable  claim  for 
any  allowance  in  respect  thereol 

The  decree  will  be  affirmed.  Ihone  affitfimL 
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St.  Tjoxjib,  Yakdalia  ahd  Tbbbb  Haute  Railboad  Oompakt  y. 

Bell. 

(81in.T8.) 
IfegUgenee  in  eonttrucUon  and  care  of  twm-tdbie. 

Where  a  tarn-table  was  maintained  bj  a  railroad  companj  in  an  isolated 
place,  away  from  any  public  street  or  passage,  not  covered  with  plank,  or 
walled,  and  latched  but  not  locked,  and  a  boy  of  nine  years  of  age,  while 
taming  and  riding  upon  it  with  others,  was  injured,  held,  that  no  action 
therefor  would  lie. 

ACTION  for  personal  injuries  through  negligence.     The  opin- 
ion states  the  case. 

Bowman  &  HeUbeH,  for  appeUant. 
J,  H,  Yager y  for  appellee. 

DiCKET,  J.  Robert  Bell,  a  lad  some  nine  years  old,  in  company 
^ith  other  lads,  wandered  on  a  pleasant  Sunday  into  the  suburbs 
of  the  village  of  Highland,  and  there  found  other  and  larger  boys, 
and  embarked  in  the  sport  of  turning  and  riding  round  upon  a  turn- 
table of  the  appellant,  and,  while  so  engaged,  Robert  Bell  was 
seriously  hurt. 

This  was  an  action  brought  to  recover  damages  for  that  injury, 
upon  the  ground  of  negligence,  or  want  of  proper  care  on  the 
part  of  the  railroad  company. 

The  structure  was  a  skeleton  turn-table,  not  covered  with  plank, 
and  not  protected  by  a  wall  except  where  the  rails  of  the  switch 
intersected  it  The  turn-table  was  not  near  any  public  street,  nor 
in  the  place  where  the  public  were  in  the  habit  of  passing.  It  was 
fastened  with  a  latch,  which  prevented  it  from  being  turned  by 
accident,  but  it  was  not  locked,  so  as  to  render  it  impracticable  for 
boys  to  open  or  withdraw  the  latch  and  move  the  table. 

The  testimony  is  voluminous,  and  in  some  respects  discordant, 
but  there  is  no  ground  for  serious  dispute  about  the  main  facts.  A 
verdict  was  rendered  for  the  plaintiff.  A  motion  for  a  new  trial 
was  refused,  and  defendant  excepted. 
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After  a  careful  examination  of  the  testimony^  this  court  is  of 
opinion  that,  in  view  of  the  isolated  position  in  which  tho  turn- 
table was  located,  the  proofs  fail  to  show  that  appellant  was  guilty 
of  such  want  of  care  as  could  lawfully  charge  it  with  damages  for 
this  accident 

The  judgment  must  be  reversed. 

Judgment  reversed* 


BOBEBTS  y.  HUOHBS. 

(81  III.  lao.) 

Judicial  9dU — Cateett  emptor. 

In  the  absence  of  fraud  or  misrepresentation,  the  purchaser  at  a  jadldal  sale 
must  bear  the  loss,  if  anj  ensues.  Under  such  circumstances,  where  the 
execution  creditor  becomes  the  purchaser  in  satisfaction  of  his  demand, 
equity  will  not  set  aside  the  sale  at  his  instance,  although  the  property  is 
not  worth  enough  to  satisfy  the  judgment  and  a  prior  incumbrance. 

BILL  in  chancery  by  creditors  of  the  appellee  Hughes,  to  set 
aside  a  levy  and  sale  of  real  estate  on  execution,  and  to  com- 
pel the  execution  of  a  power  in  trust,  alleged  to  have  been  created 
by  Hughes  for  the  benefit  of  appellant  and  his  other  creditors.  The 
court  below  sustained  a  demurrar  to  the  bill. 

W.  C.  Ooudy,  for  appellant. 

Laicrencej  Campbell  i&  Latorencey  for  appellees. 

Scott,  C.  J.  Unless  the  levy  and  sale  under  the  execution 
issued  on  the  judgment  in  favor  of  Gookins  and  Roberts  against 
Hughes  can  bo  set  aside,  complainant  can  have  no  standing  in  a 
court  of  chancery,  no  matter  what  construction  may  be  given  to 
the  instrument  of  tho  24th  of  October,  1873,  executed  by  Hughes 
to  Pleasants,  whether  it  be  declared  a  simple  power  of  attorney, 
revocable  at  the  election  of  the  maker,  or  a  power  of  attorney 
coupled  with  an  interest  in  the  land  itself  ui)on  which  it  was  to 
operate,  and  therefore  irrevocable.  We  are,  however,  ot  opinion 
thnt  by  no  fair  construction  did  that  instrument  pass  the  interest 
of  the  judgment  debtor  in  the  property  to  Pleasants.    He  then 
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had  an  eqaity  of  redemption  in  the  property^  and  that  he  still  had, 
notwithstanding  the  execation  of  the  power,  whatever  it  was. 

So  long  as  that  judgment  remains  satisfied  it  is  clear  complain- 
ant can  have  no  interest  in  what  he  alleges  is  a  trust  created  in 
favor  of  creditors  of  Hughes  by  that  instrument,  whatever  it  may 
be.  Preliminary,  therefore,  to  all  others  is  the  question,  whether 
any  cause  exists  for  setting  aside  the  levy  and  sale  made  on  the 
execution,  and  declaring  the  satisfaction  entered  null  aud  void,  aa 
having  been  induced  by  the  fraudulent  concealment  of  the  trust  in 
favor  of  creditors. 

The  execution  was  levied  upon  certain  real  estate,  upon  which 
the  judgment  debtor  had  previbUsly  given  a  mortgage  to  the  Con- 
necticut Mutual  Life  Insurance  Company,  to  secure  a  sum  of 
money  by  him  borrowed  of  that  company.  At  the  sheriff's  sale 
complainant  became  the  purchaser  of  the  property  for  the  full 
amount  of  his  debt,  interest  and  costs,  in  satisfaction  of  the  judg- 
ment It  stands  admitted  the  property  is  not  of  sufficient  value 
to  pay  the  debt  to  the  insurance  company,  and  the  amount  bid 
upon  it  by  complainant.  But  it  is  not  perceived  how  that  fact 
can  change  the  decision.  Under  our  statute  the  equity  of  redemp- 
tion which  the  mortgagor  has  in  the  premises,  is  subject  to  levy 
and  sale  on  execution,  in  precisely  the  same  manner  as  unincum- 
bered real  estate.  That  is  what  complainant  obtained  by  his  pur- 
chase in  this  case,  and  it  will  be  understood  he  bought  the  property 
subject  to  all  the  burdens  upon  it,  and  deducted  from  the  price  he 
was  willing  to  pay  the  amount  of  the  previous  incumbrances. 

According  to  the  principle  established  by  the  former  decisions  of 
this  court,  the  purchaser  acquires  the  property  subject  to  prior 
incumbrances,  and  the  amount  bid,  if  accepted,  becomes  a  satis- 
faction of  the  execution  to  that  extent.  Finley  v.  Thayer y  42  III. 
360  ;  Vanscoyoc  v.  Kimler,  77  id.  151.  Hence,  in  the  absence  of 
fraud  and  misrepresentation  in  procuring  the  making  of  the  levy 
and  sale,  such  sales  are  valid,  and  equity  will  not  assume  to  set 
them  aside  at  the  election  of  the  buyers.  The  maxim  caveat  emp^ 
tor  applies,  and  where  no  fraud  has  been  practiced  and  no  misrep- 
resentations made  as  to  th%  condition  of  the  title,  if  loss  ensues  the 
purchaser  must  bear  it. 

In  the  case  at  bar  there  is  no  pretense  the  execution  debtor  prac- 
ticed any  deception  upon  complainant,  which  influenced  him  to 
make  the  levy  upon  the  property  in  question,  or  to  buy  at  that  sala 
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So  far  as  any  thing  appears  in  this  record  it  was  his  own  Yolontary 
act  in  the  exercise  of  his  own  judgment  in  the  matter.  The 
incumbrance  was  of  record,  and  it  will  be  presumed  he  was  con- 
versant with  it,  and,  with  a  full  knowledge  of  its  existence,  chose 
to  buy  the  property  with  its  burdens. 

It  is  charged  complainant  would  not  have  purchased  the  prop- 
erty incumbered  as  it  was,  for  the  amount  of  his  judgment,  inter- 
est and  costs,  had  he  known  of  the  existence  of  the  instrument 
which  he  alleges  operated  as  a  conveyance  of  the  property  in  trust, 
for  the  benefit  of  creditors.  It  was  upon  record  in  the  proper  office 
in  the  county  where  the  land  is  situated,  before  either  the  levy  or 
sale,  and  if  he  did  not  know  its  contents,  it  was  his  own  fault  The 
law  made  it  his  duty  to  examine  the  records  before  buying  at  his 
sale.  It  was  so  declared  in  Vanscoyoc  v.  Kimler.  Whether  he  had 
actual  notice  or  not,  he  had  constructive  notice  of  all  that  ap- 
peared upon  the  record,  and  had  he  pursued  the  inquiry  he  could 
have  become  acquainted  with  the  exact  condition  of  the  title. 
Equity  will  not  relieve  him  from  the  result  of  his  own  negligence 
in  this  regard.  The  channels  of  information  were  open  to  him  ; 
it  was  his  privilege  to  be  fully  informed,  so  that  he  could  bid 
understandingly  at  the  sale.  Whatever  loss,  if  any,  has  ensued, 
must  be  attributed  to  his  want  of  diligence,  against  which  he  can- 
not, with  any  propriety,  evoke  the  interposition  of  a  court  of  equity. 

This  view  being  conclusive  of  the  whole  case,  we  have  not  deemed 
it  nocessary  to  enter  upon  the  consideration  of  the  other  branch  of 
the  ease  that  has  been  so  elaborately  discussed. 

The  decree  will  be  affirmed. 

Decree  qfirmecL 

DiOKET,  J.,  dissenting. 
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HusBAKD  y.  EpLUsra. 

(81  111.  in.) 

ImtrummU  nai  n^gotUMe  uiken  time  of  payment  uneertain — CSnnproniiM— > 

Coverture. 

An  instrament  conditioned  to  pay  money  "  when  the  estate  of  Thomas  Mason 

is  settled  ap,"  is  not  negotiable  or  assignable,  for  it  is  not  certain  that  the 

event  will  happen. 
A  contract  made  bj  a  married  woman  in  compromise  of  a  claim  against  an 

estate  in  which  she  is  entitled  to  a  distribative  share,  is  one  in  respect  to 

her  separate  estate  and  binding  on  her. 
8ach  a  contract  made  with  the  other  heirs  of  the  estate  is  binding  on  them. 

A  GTION  of  debt    The  opinion  states  the  case. 
N.  Jf.  BradwMy  for  appellant. 
Stuarts  Edwards  <6  Broton  and  Hamilton  it  Rice^  for  appellee. 

ScHOLFiELD,  J.  This  was  an  action  of  debt  brought  by  Sarah 
Hnsband,  who  sues  for  the  use  of  Jane  Husband  against  Elizabeth 
Epling. 

Trial  was  had,  by  agreement  of  parties,  by  the  court,  without 
the  intervention  of  a  jury,  and  judgment  was  given  for  the 
defendant. 

The  principal  question,  on  the  errors  assigned  by  the  defendant, 
is,  whether  the  instrument  in  suit,  under  the  proYisions  of  our 
statute,  is  assignable  so  as  to  invest  the  assignee  with  the  legal 
title  and  render  it  indispensable  to  a  recovery  that  the  suit  shall 
be  prosecuted  in  her  name. 

The  following  is  a  copy  of  the  instrument: 

*' Whereas,  there  has  been  a  matter  of  controversy  between 
Sarah  Husband,  of  the  one  part,  and  Emily  Jane  Bnmk,  Elizabeth 
Epling  and  William  T.  Mason,  children  and  heirs  of  Thomas 
Mason,  deceased,  of  the  other  part.  Witnesseth:  That  whereas, 
the  said  Sarah  Husband  claims  a  compensation  for  keeping  and 
laising  said  children  during  the  life-time  of  said  Thomas  Mason, 
Vol.  XXV.  —  36 
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deceased;  and,  whereas,  the  eaid  parties  have  agreed  upon  a  settle 
ment,  as  follows:  The  said  Emily  Jane  Brunk,  Elizabeth  Epling 
and  William  T.  Mason  agree  to  pay  said  Sarah  Husband  the  snm  of 
eighteen  hundred  dollars,  that  is  to  say,  six  hundred  dollars  each, 
which,  when  paid,  is  to  be  in  full  satisfaction  of  all  claims  and 
demands  which  the  said  Sarah  Husband,  or  her  children,  have  or 
claim  against  said  persons  for  keeping  and  raising  to  this  date; 
which  amount  is  to  be  paid  over  when  the  estate  of  the  said 
Thomas  Mason  is  settled  up. 

In  witness  whereof,  the  parties  have  hereunto  set  their  hands 
and  seals,  this  17th  day  of  November,  1871. 

Sarah  Husbakd,         [seal. 
John  Q.  A.  Husband,  [seal.; 
Wm.  H.  Husband,       [seal/ 
J.  E.  D.  Husband,       [seal.]. 
Jane  Husband,  [seal.^ 

Sarah  R.  Husband,    [seal.^ 
Wm  T.  Mason,  [seal. 

J.  Brunk,  [seal.] 

E.  Epling."  [seal.] 

Upon  the  back  of  said  instrument  is  the  following  indorsement: 

'^  We  assign  this  claim  to  Jane  Husband,  and  authorize  her  to 
receive,  collect  and  receipt  for  the  same. 
^*  November  17,  1871.  Sarah  Husband." 

The  statute  makes  '^all  promissory  notes,  bonds,  due  bills  and 
other  instruments  in  writing,  etc.,  whereby  the  maker  promises  or 
agrees  to  pay  any  sum  of  money  or  article  of  personal  property, 
or  any  sum  of  money  in  personal  property,"  assignable  '^  by  indorse- 
ment thereon,  under  the  hand"  of  the  payee,  'Mn  the  same 
manner  that  bills  of  exchange  are,  so  as  absolutely  to  transfer  and 
vest  the  property  thereof  in  the  ♦  ♦  assignee; "  and 
authorizes  such  assignee  to  bring  suit  and  recover  in  his  or  her  own 
name.     Gross'  Stat,  of  1869,  p.  461,  §§  3,  4,  6. 

It  is  essential  to  an  instrument  of  either  of  the  classes  enumer- 
ated, that  the  event  on  which  it  is  to  become  payable  must  inevit- 
ably happen  some  time  or  other.  Kelley  v.  Hemviinffway,  i'\  111. 
604;  Kingsbury  v.  Wall,  68  id.  311. 

The  event  here  is  ^' when  the  estate  of  Thomas  Mason  is  settled 


JANUARY  TEKM,  1876.  27.') 

Hasband  v.  Epling. 


up."  Can  it  be  suid  to  have  been  momlly  certain,  when  the  instrn- 
mcnt  was  executed^  that  the  estate  ever  would  be  settled  up?  The 
law  requires  estates  to  be  settled,  and  fixes  a  period  within  which  it 
shall  be  done;  but  it  does  not,  of  and  by  itself,  settle  them.  The 
])re8nmption  is  that  the  law  in  this  regard,  as  in  others,  will  be 
ol)c7ed  ;  but  this  presumption  does  not  amount  to  absolute  cer- 
tainty. The  enforcement  of  the  law  depending  on  human  agencies 
is  liable  to  be  affected  or  controlled  by  many  circumstances,  and 
instances  where  it  is  not  only  not  fully  enforced,  but  is  openly  vio- 
lated, are  within  the  experience  of  all,  so  that  it  is  impossible  to 
predict  with  moral  certainty  that  a  thing  will  be  done  simply 
because  it  is  the  command  of  the  law  that  it  shall  be. 

Our  conclusion  is,  that  the  instrument  was  not  assignable ; 
and  we  are  also  of  opinion  the  case  is  not  within  any  principle 
recognized  in  Williams  v.  Smith,  3  Scammon,  52  f,  cited  by 
counsel.  No  question  was  then  presented  or  discussed  as  to  the 
negotiable  character  of  the  instrument. 

The  only  other  question  to  be  considered  arises  on  the  cross 
error  assigned  by  appellee. 

The  second  of  the  defendant's  pleas  alleged  the  coverture  of  the 
defendant  at  the  time  of  the  execution  of  the  instrument  sued  on. 
To  this  the  plaintiff  replied  that  at  the  time,  etc.,  the  defendant 
was  the  owner,  in  her  own  right,  of  a  distributive  share  or  legacy, 
to  be  paid  out  of  so  much  of  the  estate  of  one  Thomtis  Mason, 
deceased,  as  should  remain  after  the  payment  of  all  claims  against 
said  estate;  which  said  share  or  legacy  amounted  to  over  15,000; 
that  the  plaintiff  had  a  boiiafide  claim  against  said  estate  for  a  large 
amount,  to  wit,  $2,000  and  upwards,  which  she  was  about  to  pros- 
ecute in  the  proper  court  at  the  time  of  making  said  agreement; 
and  that  the  said  agreement  was  made  and  entered  into  by  the 
defendant  and  the  other  makers  thereofj  in  compromise  and  settle- 
ment of  said  claim,  so  had  and  held  by  plaintiff;  and  plaintiff, 
relying  upon  said  settlement  and  agreement,  did  forbear  to  prose- 
cute her  said  claim,  and  surrendered  the  same  as  settled  and 
discharged,  etc. 

Defendant  demurred,  but  the  court  overruled  the  demurrer, 
and  the  defendant,  electing  to  stand  by  her  demurrer,  refused  to 

rejoin. 
The  question  is,  was  the  demurrer  properly  overruled? 
We  think  it  is  sufficiently  alleged  that  the  preservation  of  the 
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sole  and  separate  property  of  the  defendant,  acquired  in  good  faith, 
through  a  sonrce  other  than  her  husband,  was  the  conaideratioa 
for  her  promise.  If,  as  is  alleged,  she  was  the  owner  in  her  own 
right  of  a  distributiye  share  in  Mason's  estate,  after  the  payment 
of  his  debts,  and  the  plaintiff  had  a  bona  fide  claim  against  the 
estate,- it  can  admit  of  no  dispute  that  the  allowance  of  that  claim 
against  the  estate  would  proportionately  reduce  the  amount  of  her 
distributive  share.  A  married  woman,  in  being  allowed  to  make 
such  contracts  as  are  essential  to  her  enjoyment  and  use  of  her  sep- 
arate property,  in  the  same  manner  as  if  she  were  unmarried,  must 
be  bound  by  her  bad  as  well  as  her  good  contracts,  except  when 
they  may  be  obnoxious  to  other  objections  than  the  single  one  of 
her  coverture.  To  the  extent  that  she  is  authorized  to  contract, 
she  is  to  be  regarded  precisely  as  if  she  were  unmarried;  and  we 
have  held  that  under  the  acts  of  1861  and  1869,  relative  to  the  sep- 
arate property  of  married  women,  she  is  empowered  to  make  con* 
tracts  with  regard  to  her  separate  property,  upon  which  she  will  be 
held  liable  in  an  action  at  law.  Oaokson  v.  Toole,  59  111.  515; 
Hallet/Y.  Ball,  66  id.  250;  ffaight  v.  McVeagh,  69  id.  624. 

That  the  compromise  of  plaintiff's  claim  formed  a  sufficient  con- 
sideration to  support  the  defendant's  promise  is  sustained  by 
McKinley  v.  Waikins,  13  III.  140;  Caseell  v.  Rons,  33  id.  244;  Burn^ 
side  v.  Potts,  23  id.  415;  and  Miller  et  al.  v.  Hawker,  66  id.  185. 

In  our  opinion,  therefore,  the  demurrer  to  the  replication  waa 
properly  overruled,  but  for  the  error  in  giving  judgment  for  the 
defendant^  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


BoKOARD  T.  Block. 

(81  ni.  1S6.) 

Statute  of  frauds — "  CrediUior^ 

One  who  has  a  claim  for  damages  on  acconnt  of  a  personal  wrong  or  Injarf 
is  a  creditor  within  the  meaning  of  the  statute  of  fraads,  and  a  oonvejanoe 
made  by  tlie  wrong  doer,  with  intent  to  defeat  his  realiilng  a  possible  reoor- 
err,  will  be  set  aside  in  equity. 
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ILL  in  equity  to  set  aside  an  alleged  fraudulent  oonreyance. 
The  opinion  states  the  case. 


Z.  &  Swan,  T.  J.  Smithy  and  (7.  W.  Oere,  for  appellant. 
J.  &  Wolfe,  for  appellee. 

Bbbese,  J.  This  appeal  is  prosecuted  from  the  Circuit  Court 
of  Champaign  county,  to  reverse  a  decree  rendered  therein  in  favor 
of  Christian  F.  Block,  complainant,  and  against  Joseph  Bongard 
and  others,  defendants. 

The  complainant  brought  his  action  to  the  August  term,  1872, 
of  the  Circuit  Court  of  Ford  county,  against  the  defendant  Bon- 
gard, which  resulted  in  a  judgment  in  favor  of  the  plaintiff,  for 
fifteen  hundred  dollars  damages,  and  costs  of  suit.  A  fi.  fa.  was 
duly  issued  on  this  judgment,  directed  to  the  sheriff  of  Champaign 
county,  where  defendant  resided,  which  came  to  the  hands  of  the 
sheriff  on  the  20th  of  September.  The  writ  was  returned  on 
October  25,  indorsed  that  he  had  read  the  same  to  the  defendant, 
and  demanded  satisfaction  thereof  ;  that  defendant  refused  to  turn 
out  property,  and  finding  no  property,  it  was  returned  unsatisfied. 

Prior  to  the  judgment,  defendant  Bongard  was  the  owner  in  fee 
of  a  certain  tract  of  land,  situated  in  Champaign  county,  which, 
on  September  2,  1872,  he  conveyed  by  deed,  in  consideration  of 
love  and  affection,  to  his  daughter,  Mary  Waldo. 

The  scope  of  the  bill  was  to  set  aside  this  conveyance  as  fraudu- 
lent, as  one  made  with  the  intent  to  hinder,  delay  and  defraud 
ooraplainant,  and  made  in  anticipation  of  the  recovery  of  a  judg- 
ment by  complainant  against  the  defendant,  and  to  prevent  the 
collection  of  the  same. 

The  question  is  made  by  appellant,  that  complainant,  at  the  time 
of  the  conveyance,  was  not  a  creditor  within  the  meaning  of  the 
statute,  his  cause  of  action  being  for  a  tort 

This  point  is  settled  by  this  court  in  Walradt  et  ah  v.  Brown,  X 
Oilm.  397.  It  was  contended  in  that  case,  that  parties  having 
claims  or  causes  of  action  arising,-  ex  delicto,  are  not  protected  by 
the  statute,  the  word ''creditors  "  alone  being  used.  The  court 
said  that  word  was  not  used  in  its  strict  technical  sense,  but  in- 
cludes all  parties  who  have  demands,  accounts,  interests  or  causes 
€f  action,  for  which  they  might  recover  any  debt,  damages,  pen- 
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alty  or  forfeiture  ;  tliafc  such  were  the  interests  which  the  statute 
expressly  says  shall  be  protected,  and,  therefore,  all  persons  having 
such  interests  must  bo  included  in  the  word  **'  creditors/' 

That  the  intent  of  this  conveyance  was  to  hinder,  delay,  defraud 
the  creditors  of  the  grantor,  is  quite  apparent.  That  natural  love 
and  affection  will  support  a  conveyance  from  a  parent  to  the  child 
is  not  questioned,  but  the  grantor  must  reserve  property  sufficient 
to  pay  liis  debts  or  to  satisfy  his  liabilities.  A  man  cannot  be  jus- 
tified, after  committing  a  personal  wrong  and  injury  to  another, 
for  which  damages  may  be  recovered,  in  conveying  nil  his  projierty 
to  his  child.  The  intent  is  too  apparent  This  land,  it  would 
appear,  was  all  the  property  appellant  possessed,  and  it  must  be 
held  subject  to  answer  to  demands  existing  against  him  at  the  time 
of  the  conveyance. 

The  point  that  the  i*ecord  affords  no  evidence  of  the  amount  of 
costs  is  not  well  taken.  The  record  recites  a  finding  by  the  court 
of  the  costs  awarded  in  the  common  law  action,  and  which  may 
have  appeared  from  the  record  produced  to  the  court. 

We  are  satisfied  the  evidence  sustains  the  decree,  and  no  valid 
objections  exist  against  it,  and  it  must  be  affirmed. 

Decree  afflrmecL 


City  op  Quincx  v.  Bareeb. 

(81  111.  300.) 

ley  ndewalk —  Contributory  negligent. 

Where  a  person,  passing  in  daylight  along  a  sidewalk  with  which  he  li 
acquainted,  walks  upon  a  part  of  it  which  is  obstructed  by  an  accumulation 
of  ice, and  sustains  an  injury  when  he  might  have  avoided  it  bj  passing  on 
either  side  of  the  obstruction,  he  cannot  maintain  an  action  for  such  injury. 

ACTION  for  injuries  from  a  fall  on  a  sidewalk.    The  opinion 
states  the  case. 

0.  H.  Broioning  and  W.  H.  0<yi^erty  for  plaintiff  in  error. 

Wheat  <&  Marcy,  for  defendant  in  error. 

Craio,  J.    This  was  an  action  on  the  case  brought  by  Ebenesei 
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Barker  against  the  city  of  Qaincy,  to  recover  damages  for  an 
injury  resulting  from  a  fall  on  a  sidewalk  of  the  city,  on  the  2d 
day  of  February,  1873.  A  trial  of  the  cause  before  a  jury  resulted 
in  a  yerdict  in  favor  of  the  plaintiff  for  $1,000.  The  court  over- 
ruled a  motion  for  a  new  trial  and  rendered  judgment  on  the  ver- 
diet,  to  reverse  which  this  writ  of  error  was  brought.  While  the 
sidewalk  where  the  accident  happened  was  somewhat  rough  and 
uneven,  owing  to  the  fact  that  some  of  the  brick  of  which  it  was 
constructed  had  worn  more  than  others,  yet  we  see  nothing  from 
the  evidence  that  would  justify  the  conclusion  that  the  walk  was 
so  defective  in  itself  as  to  render  it  unsafe  or  dangerous  for  those 
who  had  occasion  to  travel  upon  it. 

Even  the  plaintiff  admitted  upon  the  stand,  on  cross-examina- 
tion, that  ''  if  there  was  no  ice  a  person  could  have  gone  over  the 
sidewalk  there  without  danger;"  and  this  was  corroborated  by  a 
large  majority  of  the  witnesses,  who  concur  in  the  opinion  that, 
aside  from  the  ice,  the  walk  where  the  accident  occurred  was 
reasonably  safe. 

We  do  not,  therefore,  deem  it  necessary  to  say  any  thing  turther 
upon  this  branch  of  the  case. 

It  is  not  questioned  that  the  plaintiff  slipped  and  fell  upon  the 
sidewalk,  the  result  of  which  was  a  fracture  of  the  hip  bone  and 
an  injury  to  the  spine.  It  is  also  true  that  the  injury  received 
was  serious  in  its  character,  and  if  the  evidence  justifies  any  ver- 
dict, the  judgment  rendered  was  not  excessive. 

The  controverted  question  in  the  case,  however,  is  whether  the 
sidewalk  where  the  accident  occurred  was  jobstructed  in  such  a 
manner  as  to  render  the  city  liable,  and  whether  the  obstruction 
was  the  cause  of  the  injury,  or  whether  it  was  to  be  attributed  to 
the  want  of  ordinary  care  on  the  part  of  the  plaintiff. 

Some  of  the  witnesses  testify  that  the  sidewalk  where  the  injury 
was  received  was  twelve  feet  wide,  while  others  say  it  was  sixteen 
feet  The  ice,  upon  which  the  plaintiff  slipped  and  fell,  was  near 
the  center  of  the  walk,  about  one  foot  wide,  and  from  two  to  four 
inches  thick.  It  is  clear,  from  all  the  evidence,  that  there  was 
ample  room  on  either  side  of  the  ice  for  persons  to  travel  on  the 
walk  without  passing  over  or  upon  it 

The  plaintiff,  in  his  evidence,  in  speaking  of  the  ice  and  side- 
walk where  he  was  injured,  said  :  *^  The  ridge  was  four  or  five 
inches  high,  and,  I  think,  pretty  nearly  solid;   I  should  judge  a 
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foot  wide,  more  or  less;  it  run  up  sharper  toward  the  top ;  I  do 
not  know  but  the  condition  of  the  sidewalk  on  each  side  of  the 
xidge  was  fair;  it  might  have  been  fair;  the  sidewalk  there,  I 
think,  was  about  twelve  feet  wide;  my  impression  is  that  this  ridge 
was  a  little  more  to  the  south,  but  very  near  to  the  center  of  the 
sidewalk ;  if  the  sidewalk  was  twelve  feet  wide,  then  there  was 
eleven  feet  of  the  sidewalk  there  unobstructed  by  the  ridge  ;  it  is 
possible  that  the  sidewalk  there  is  sixteen  feet  wide,  if  so,  then  it 
would  have  fifteen  feet  of  unobstructed  space;  if  the  sidewalk  was 
only  twelve  feet  wide  there  would  be  some  four  or  five  feet  on  the 
south  side  of  the  ridge,  and  some  six  or  seven  feet  on  the  other 
side;  and  if  it  was  sixteen  feet  wide,  there  would  still  be  a  greater 
space  where  the  sidewalk  was  in  tolerable  condition/' 

Herman  Marcker,  a  witness  for  the  plaintiff,  on  cross-examina- 
tion, said:  ^^  There  might  have  been  some  snow  under  that  ice,  but 
there  was  not  much,  just  a  thin  sheet  of  ice — a  thin  veneering  of 
ice.  If  the  ice  had  not  been  there,  there  would  not  have  been  any 
danger  of  a  person,  in  walking,  falling,  who  was  taking  any  care. 
There  was  not,  to  my  recollection,  any  ridge  of  ice  there  a  foot 
wide;  there  was  no  high  ridge  of  ice  there;  there  was  space  enough 
on  each  side  for  persons  to  walk  without  getting  on  that  little 
place;  I  should  think  if  it  had  not  been  for  the  little  glazing  of  ice 
the  walk  would  have  been  in  a  reasonably  good  condition  to  walk 
over ;  I  do  not  know  how  long  that  glazing  of  ice  had  been  on  that 
pavement ;  it  did  not  look  like  there  had  been  much  travel  on  it, 
because  the  travel  would  have  made  it  rough ;  it  must  have  been 
made  either  during  the  preceding  night  or  that  morning.'' 

Edward  Bernard,  a  witness  for  plaintiff,  on  cross-examination, 
said:  *^  There  was  room  enough  between  the  ice  and  the  edge  of 
the  pavement  for  a  person  to  walk  without  getting  on  that  ice;  a 
person  taking  ordinary  care,  noticing  where  he  was  going,  could 
have  passed  along  there  without  falling." 

The  defendant  introduced  evidence  on  the  same  question,  which 
was  still  stronger  in  support  of  defendant's  theory,  but  it  is  not 
necessary  to  refer  to  it. 

From  the  evidence  of  the  plaintiff  it  is  apparent  that  on  each 
side  of  the  small  piece  of  ice  upon  which  the  plaintiff  slipped  and 
fell,  the  walk  was  from  five  to  seven  feet  wide  and  in  good  condi- 
tion, over  which  a  person  could  pass  with  entire  safety. 

It  will  be  remembered  that  this  accident  did  not  occur  in  the 
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night  time,  when  the  plaintiff  could  not  see  the  condition  of  the 
walk,  but  in  broad  daylight  Nor  was  the  plaintiff  unacquainted 
with  the  walk,  as  he  had  been  in  the  habit  of  passing  over  it  on  his 
way  to  the  post-ofl&ce  twice  every  day. 

The  law  does  not  require  a  city  or  incorporated  town  to  respond 
in  damages  for  every  injury  that  may  be  received  on  a  public  street. 
Before  a  recovery  can  be  had  it  must  appear  that  the  party  injured 
used  ordinary  care  to  avoid  the  danger. 

In  The  City  of  Aurora  v.  Pulfer^  66  111.  270,  it  was  held  that  the 
obstructions  or  defects  in  the  streets  or  sidewalks  of  a  city,  to  make 
the  corporation  liable,  must  be  of  sncli  a  natnre  that  they  are  in 
themselves  dangerous,  or  such  that  a  person  exercising  ordinaVy 
prudence  cannot  avoid  danger  or  injury  in  passing  them  ;  in  gen- 
eral, such  defects  as  cannot  be  readily  detected. 

Under  the  rule  announced  in  the  case  cited,  it  is  diflBcult  to  per- 
ceive upon  what  ground,  under  the  facts  established  before  the 
jury,  the  plaintiff  can  recover. 

If  it  be  conceded  that  the  ice  upon  the  sidewalk  was  an  obstruc- 
tion, it  was  a  defect  in  the  walk  that  could  be  readily  detected;  it 
was  in  the  center  of  the  walk  and  in  plain  view,  and  could  not 
escape  the  attention  of  a  pedestrian,  unless  he  was  walking  in  a 
hasty  and  reckless  manner.  Can  it  be  said  that  the  ice  upon  the 
walk  was  such  a  defect  that  the  plaintiff,  by  the  exercise  of  ordi- 
nary care,  could  not  have  avoided  the  danger?  We  apprehend  not. 
If  he  had  given  that  attention  to  the  walk  that  is  required  of  a 
prudent  man,  he,  no  doubt,  would  have  seen  the  ice,  and  then  he 
could  have  passed  on  either  side  of  it  in  safety,  as  the  walk  was 
sufficiently  wide  and  safe  for  that  purpose. 

Had  the  plaintiff  been  unacquainted  with  the  walk,  and  been 
passing  over  it  in  the  night  time,  when  the  obstruction  could  not 
have  been  seen,  then  a  different  question  would  arise;  but  here  the 
ice  was  in  plain  view,  and  by  the  exercise  of  ordinary  prudence  it 
could  have  been  seen  and  passed  without  stepping  upon  it,  and  thus 
the  danger  would  have  been  avoided. 

It  is  utterly  impracticable  for  a  city  or  incorporated  town  at  all 
seasons  of  the  year  to  keep  streets  and  sidewalks  free  and  clear 
from  ice ;  and  should  the  incorporation  be  held  liable  for  every 
accident  that  might  occur  from  an  obstruction  of  this  character, 
the  result  might  be  to  bankrupt  every  incorporated  town  in  the 
State. 
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While  the  law  requires  a  municipal  corporation  to  keep  its  streets 
and  sidewalks  in  a  safe  condition,  and  clear  of  all  dangerous 
obstructions,  yet  a  person  who  travels  over  the  streets  or  sidewalks 
has  no  right  recklessly  to  walk  into  danger,  and  if  he  does  so,  ho 
cannot  recover  for  an  injury  received. 

The  pedestrian  must  exercise  due  and  ordinary  care  to  avoid 
danger,  and  whei*e  he  fails  to  do  so,  and  if  it  appears,  had  that 
precaution  been  observed,  the  injury  could  have  been  avoided,  no 
recovery  can  be  had. 

As  the  evidence  fails  to  show  that  the  plaintiff  in  passing  over 
the  walk  exercised  due  care  to  avoid  the  danger,  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  for  which  error  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Judgmeni  reversed, 

Scott,  C.  J.,  dissenting. 


HANSEiir  Y.  Meyer. 

(81  HI.  an.) 

Leoid — when  tnTuUng  on  cLwigns  —  Retroaetine  ekUute, 

Where  a  written  lease  does  not  in  terms  bind  tlie  lessor's  assigns,  the  lessee 
cannot  mfiintain  an  action  against  a  grantee  of  the  premises  from  the 
lessor,  for  breach  of  a  covenant  on  the  part  of  the  lessor  to  put  in  fixtures. 

A  statute  giving  to  lessees  of  lands  the  same  right  of  action  against  assignees 
of  the  lessors  that  thej  would  have  had  against  the  lessors  themselves,  is 
not  retroactive. 

ACTION  for  damages  for  breach  of  covenant  in  a  lease.    The 
opinion  states  the  case. 

Bloatnfield,  Pollock  &  Campbell,  for  appellant. 

Rowell  tit  Hamilton,  for  appellees. 

Sheldok,  J.  This  was  a  suit  to  recover  damages  for  the  breach 
of  a  covenant  in  a  lease,  brought  by  the  lessee  against  the  assignees 
of  the  reversion. 

The  facts  are  :  On  the  l^th  day  of  December,  1872,  Matthew 
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Hansen,  the  appellant,  leased  of  one  John  Hoffman,  by  written 
lease*  premises  described  in  the  lease  as  follows  :  "  Store-room  on 
first  floor  in  the  hotel  bnildiugon  corner  of  0.  and  A.E.R.  and  Chest- 
nut street,  on  part  of  lot  one,  etc.,  in  Bloomington,  III.,"  the  lease, 
by  its  terms,  to  continue  one  year,  with  monthly  rental  in  advance, 
with  the  priyilege  to  lessee  to  extend  the  lease  by  giving  sixty  days' 
notice  each  year  The  lease  was  the  ordinary  blank  used  for  such 
purpose,  and  after  the  leasing  part,  has  the  following  written  in 
the  body  of  the  lease  :  '^  Party  of  the  second  part  is  to  put  in 
counters  and  shelving,  which  said  counters  and  shelving  the  party 
of  the  first  part  hereby  agrees  to  buy  from  party  of  the  second 
part  at  a  reasonable  price,  at  the  expiration  of  the  first  year  of  this 
lease.  Party  of  the  first  part  is  to  put  in  good  fixtures  and  other 
things  necessary  to  the  said  room."  Hansen  took  possession  of  the 
room  under  this  lease,  and  put  in  counters  and  shelving  for  his  use 
in  the  retail  dry  goods  business,  which  he  engaged  in.  He  remained 
in  possession,  using  these  counters  and  shelving  himself,  until  the 
trial  of  this  cause,  June  14,  1875.  On  the  1st  day  of  July,  1873, 
Hoffman,  the  lessor,  sold  the  hotel  building  and  premises  in  which 
this  room  was  situate,  to  the  appellees,  Hansen  being  then  in  pos- 
session. At  the  end  of  the  first  year,  Hansen  brought  this  suit 
against  appellees,  on  the  lease,  to  recover  from  them  the  value  of 
these  counters  and  shelving. 

The  lease,  in  terms,  states  that  the  covenants  therein  shall  extend 
to  and  be  binding  upon  the  heirs,  executors  and  administrators  of 
tlie  parties,  and  nowhere  mentions  or  includes  assigns  of  either 
party.  The  cause  was  tried  by  the  court  below  without  a  jury,  and 
judgment  rendered  for  the  defendants.    The  plaintiff  appealed. 

The  question  presented  is,  are  appellees,  as  assignees  of  the 
reversion,  liable,  under  this  lease,  to  appellant,  the  lessee,  for  the 
value  of  the  counters  and  shelving? 

The  covenant  in  the  lease  is,  that  Hansen  '^  is  to  put  in  counters 
and  shelving."  This  was  to  be  done  in  the  future  ;  the  covenant 
related  to  a  thing  not  in  esse,  at  the  time  of  the  execution  of  the 
lease,  and  does  not  bind  assigns  when,  as  here,  not  expressly  named 
in  the  covenant. 

The  leading  authority  on  this  question  is  Spencer^s  Case,  3  Rep. 
16.  That  case  was  a  covenant  by  the  lessee  for  him,  his  executor 
(jkoi  ctssigns),  that  he,  his  executors,  administrators  or  assigns, 
Irould  build  a  brick  wall  on  the  deniised  premises.    His  assignee 
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being  sued,  it  was  held  that  he  was  not  bound,  because  the  thing 
in  respect  to  which  the  covenant  was  made,  was  not  in  esse^  aud 
had  not  yet  become  a  part  of  the  land.  Its  existence  was  in  con- 
templation. And  yet  it  was  agreed  that,  because  it  was  a  thin^ 
that  would  directly  affect  the  demised  premises,  if  the  word  assigns 
had  been  used,  the  covenant  would  have  bound  the  assignee.  The 
assignee  is  to  take  the  benefit  of  it  and  shall  be  bound  by  express 
words.  In  Orey  v.  Cuthhertswiy  2  Chit.  482,  the  covenant  waa 
by  the  lessor,  but  not  for  his  assigns,  to  take  and  pay  for  all  fruiU 
trees  and  bushes  growing,  at  the  end  of  the  term,  which  the  lessee 
should  plant  The  assignee  of  the  lessor  was  held  not  to  bo  liable> 
for  want  of  the  word  "  assigns  ;"  though  it  was  admitted  that  this 
word  would  have  charged  him.  The  decision  was  on  the  distinc- 
tion in  Spencer^B  Case,  that  the  thing  did  not  exist  at  the  time  of 
the  covenant. 

But  it  is  supposed  by  appellant's  counsel,  that  the  following  stat- 
ute of  this  State  gives  this  right  of  action  against  the  assignees  of 
the  reversion,  viz.  : 

**  The  lessees  of  any  lands,  their  assigns  or  personal  representti- 
tives,  shall  have  the  same  remedy,  by  action  or  otherwise,  against 
the  lessor,  his  grantees,  assignees  or  his  or  their  representatives,  for 
the  breach  of  any  agreement  in  such  lease,  as  such  lessee  might 
have  had  against  his  immediate  lessor.'*  Eev.  Stat.  1874,  p.  669,  § 
15  (in  force  July  1,  1873). 

This  lease  was  executed  December  15,  1872.  The  lessor,  Hoff- 
man, sold  and  conveyed  the  property  to  appellees  July  1,  1873^ 
This  statute  did  not  go  into  effect  until  July  1,  1873.  Without 
regard  to  the  question,  whether  a  covenant  of  such  a  character  aa 
this  is  within  the  purview  of  the  statute,  we  are  of  opinion  that 
this  statute  does  not  apply  in  this  case,  as  it  was  enacted  after  the 
lease  was  executed.  To  hold  it  as  applying  to  this  lease,  would  be 
to  give  the  statute  a  retrospective  operation.  Retrospective  laws 
are  viewed  with  disfavor,  and  courts  do  not  allow  statutes  to  have  a 
retroactive  effect  on  past  transactions,  unless  it  appears  that  such 
was  the  intention  of  the  legislature  manifested  by  clear  and  une- 
quivocal expressions.  In  thematter  of  the  will  of  Tuller,  79  111.  99, 
and  the  authorities  there  referred  to.  The  very  essence  of  a  new 
law  is  a  rule  for  future  cases,  per  Kent,  C.  J.,  in  Dash  v.  Fan 
Kleecky  7  Johns.  502. 

There  is  no  reason  or  justice  in  the  statute  stepping  in  and  eon- 
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ferring  upon  this  lessee  security  for  the  payment  of  a  sum  of  money 
i?hich  ho  failed  to  take  for  himself,  to  wit:  the  secnrity  of  assigns; 
and  to  give  to  him  an  additional  right  of  action,  which  he  did  not 
have  by  his  contract  of  his  own  making,  or  by  operation  of  law. 
No  such  a  case  could  have  been  within  the  intendment  of  the  stat- 
ute. We  hold  that  the  statute  does  not  apply  to  this  covenant, 
made  before  its  passage. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Walker  y.  Golbkait. 

(81  lU.  890.) 

Party  to  fraud  on  wife  by  Iiusband  liable  to  wife,    > 

A  husband  bought  lands  for  his  wife  at  a  fixed  price,  but  by  an  arrangement 
between  him  and  the  vendor,  the  latter  paid  double  that  price,  and  the  hua- 
band,  without  the  knowledge  or  authoritj  of  his  wife,  received  and  appro* 
priated  the  excess  to  his  own  use,  telling  the  vendor  that  his  wife  assented 
to  it.     Held^  that  the  wife  could  recover  the  excess  from  the  vendor. 

ASSUMPSIT  for  money  had  and  received.    The  case  is  stated  in 
the  opinion. 

Rowell  t&  HamiUoriy  for  appellant. 

Stevenson  dk  Swing  and  Imctc  N.  PMllipe,  for  appellee. 

ScHOLFiBLD,  J.  This  was  assumpsit  for  money  had  and  received 
by  the  defendant  to  the  plaintiff's  use. 

Suit  was  commenced  in  the  county  court  of  McLean  county, 
where  trial  was  had,  resulting  in  a  judgment  for  the  plaintiff  for 
(354.25.  Appeal  was  taken  to  the  Circuit  Court  of  that  county, 
and  the  judgment  of  the  county  court  was  there  affirmed.  From 
that  judgment  the  case  is  brought  to  this  court  by  the  defendant's 
appeal. 

Plaintiff  is  a  married  woman,  now  living  separate  from  her  hus- 
band, but  at  the  time  the  cause  of  action  accrued  she  was  residing 
with  him.    She  had  been  married  before,  and  had  children  by  her 
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former  marriage.  She  had  property  and  money  in  her  own  right, 
and  was  desirous  of  purchasing  a  farm.  The  defendant  was  a  real 
estate  agent,  doing  business  in  Bloomington,  and,  as  such,  ha<l  the 
agency  for  selling  a  farm  known  as  the  "  Wilcox  farm,"  and  also 
for  selling  certain  lands  in  the  Staite  of  Kansas.  Plaintiff's  !ius- 
band,  assuming  to  act  for  her,  negotiated  for  the  purchase  of  the 
Wilcox  farm,  and  also  for  the  Kansas  lands  and  turned  the  Kansas 
lands  over  to  the  owner  of  the  Wilcox  farm,  in  part  payment  for 
it,  at  tlO  per  aci*e ;  but  in  his  negotiation  for  the  Kansas  lands 
the  price  agreed  to  bo  paid  for  them  was  only  $2.50  jxjr  acre. 
When  the  deeds  were  made  and  the  transaction  closed,  plaintiff 
was  told  the  price  to  be  paid  for  the  Kansas  lands  was  to  per 
acre  instead  of  ((2.50  per  acre;  and  she  paid  the  defendant  %350 
in  money,  and  executed  and  delivered  to  him  her  promissory  note 
for  (5450,  in  excess  of  the  price  of  the  Kansas  lands  at  <52.50  [lev 
acre.  Subsequently  the  plaintiff  found  the  note  she  had  given  the 
defendant  in  her  husband's  pocket,  and  she  then,  for  the  first  time, 
learned  that  the  price  of  the  Kansas  lands  was  only  ((2.50  i)cr 
acre.  She  thereupon  called  upon  the  defendant,  and  he  informed 
her  that  the  price  of  those  lands  was  $2.50  per  acre,  and  that  the 
note  and  money  had  gone  to  her  husband. 

There  is  no  pretense  that  plaintiff's  husband  was  entitled  to  have 
the  note  or  money,  or  that  the  plaintiff  ever  agreed  he  should  have 
either.  Plaintiff  testifies  that  she  had  no  arrangement  with  her 
husband  to  that  effect,  and  that  she  did  not  have  any  knowledge  of 
his  getting  them  until  she  found  the  note  in  his  pocket. 

The  note  was  subsequently  obtained  by  the  defendant  and 
returned  to  the  plaintiff,  and  the  present  suit  relates  only  to  the 
$350  of  money. 

The  defendant  testifies  that,  after  he  and  plaintiff's  husband  had 
agreed  on  the  terms  of  the  trade,  "he  said  he  had  been  working 
for  the  family  two  or  three  years,  and  had  got  nothing  for  it,  and 
his  wife  was  going  to  allow  liim  something  in  the  trade.  Said  he 
had  talked  the  matter  over  with  her,  and  she  was  going  to  allow 
him  15  per  acre  in  the  Kansas  land.  *  *  He  said  his  wife  had 
a  daughter  about  to  be  married,  and  that  if  she  knew  Mrs.  Cole- 
man was  allowing  him  any  thing  in  the  trade  she  would  make  a 
fnss,  and  that  he  and  Mi*s.  Coleman  had  arninged  that  the  extra 
12.50  per  acre  for  the  Kansas  land  was  to  be  paid  to  me  and  by  me 
to  him;  that  $450  would  be  in  a  note;  and  to  make  it  all  right  it 
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had  been  arranged  that  the  note  should  be  made  payable  to  me.  1 
told  him  I  didn't  care  how  they  fixed  the  matter;  that  I  wanted  to 
sell  the  Wilcox  farm  and  the  Kansas  land,  and  they  could  do  what 
tliey  pleased  with  the  balance  of  the  money.**  He  says,  when  the 
money  was  paid  and  the  note  given,  all  the  conversation  he  had 
with  the  defendant  was,  he  asked  her  if  she  knew  she  was  paying 
$5  for  the  Kansas  lands,  and  she  said  she  did.  He  paid  her  hus- 
band the  $350  and  gave  him  the  note  in  the  express  office,  and  he 
does  not  claim  that  the  defendant  was  present  or  had  any  knowl- 
edge of  what  he  did. 

It  is  true,  as  contended  by  the  counsel  for  the  defendant,  the 
defendant  was  not  agent  or  trustee  for  the  plaintiff ;  but  it  is  also 
true  that  he  knew  her  husband  was  her  agent  in  the  negotiations 
he  had  with  him;  and  he  must  also  be  charged  with  knowing  that 
)>owcr  to  appropriate  to  himself  the  $350  in  money  and  the  defend- 
Hut's  note  was  not  implied  from  such  agency,  and  that  if  he  did 
not  have  express  authority  to  do  so,  the  act  was  a  fraud  upon  the 
])1aintiff.  The  defendant  had  no  information  from  the  plaintiff 
which  justified  him  in  supposing  she  had  consented  to  this  appro- 
priation by  her  husband.  He  relied  solely  on  his  word  for  that* 
When  the  defendant  consented  to  aid  the  plaintiff's  husband  in  his 
scheme,  by  receiving  the  money  and  the  note,  as  if  in  good  faith 
for  the  payment  of  the  lands,  but  in  fact  to  hold  for  and  deliver 
over  to  him,  he  made  himself  a  party  to  the  transaction,  and 
assumed  the  responsibility  of  its  being  in  good  faith. 

The  story  of  the  husband  bore  evidence  of  fraud  upon  its  face, 
and  it  is  difficult  to  believe  that  the  defendant  did  not,  in  fact, 
know,  as  it  was  legally  his  duty  to  know,  what  the  husband's  pur- 
pose was.  The  daughter  was  not  present  when  the  transaction  waa 
consummated,  and  there  was  no  necessity  for  the  circumlocution 
and  mystery  that  were  observed,  if  the  only  purpose  was  to  keep 
knowledge  of  the  transaction  from  her  ears.  Why  not  hand  the 
money  and  note  to  the  defendant's  husband  in  her  presence?  Why 
ask  her  if  she  knew  she  was  paying  $5  an  acre  for  the  Kansas  lands? 
Why  not  ask  her  if  she  knew  she  was  only  pajring  12.50  per  acre 
for  them? 

We  are  entirely  satisfied  with  the  verdict,  under  the  evidence, 
and  think  there  was  no  substantial  error  of  law  in  the  giving  or 
refusing  of  instructions. 

The  certificate  of  a  settlement  between  the  plaintiff  and  her  bus* 
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bandy  whether,  as  she  swears,  extorted  from  her  by  duress  or  noti, 

is  in  no  sense  a  release  of  this  caasc  of  action.     It  is  not  given  to> 

the  defendant,  or  for  his  benefit,  nor  does  it  ^profess  to  have  anj 

reference  to  this  cause  of  action. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Dbew  y.  Hasoix. 

(81  m.  486.) 

Meehaniea*  lien  —  Lightning  rod. 

Farnishing  and  fixing  a  lightning  rod  on  a  hoase  is  not  within  the  statute 
giving  a  lien  for  labor  and  materials  "  in  building,  altering,  repairing  or 
ornamenting  "  a  hoase. 

PETITION  to  enforce  a  mechanic's  lien  for  a  lightning  rod  put 
upon  a  building.    The  court  below  sustained  a  demurrer  to 
the  petition,  and  dismissed  the  bill. 

0.  H,  Wright,  for  appellants. 

S.  C  Conwell  and  Dearborn  <&  Campbell,  for  appellees. 

Scott,  C.  J.  Fumisiiing  materials  and  labor  in  placing  a  light- 
ning rod  on  a  house,  is  not  furnishing  materials  and  labor  ''  in 
building,  altering,  repairing  or  ornamenting '^  a  house,  in  the  sense 
those  terms  are  used  in  the  mechanic's  lien  law. 

The  decree  will  be  affirmed. 

Decree  affirm$eL 
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AnDRUS  V.  COLBMAK. 

(aBiiLse.) 

Ytfndvi'B  lien — W7uit  is  a  toaiver. 

Where  one  conveys  land  to  a  married  woman,  and  takes  a  deed  of  other  lands 
from  her  husband,  with  covenants  of  warranty,  in  part  payment,  and  the 
huslMind's  promissory  note  for  tlie  balance,  he  waives  his  lien  as  vendor 
and  can  resort  only  on  the  husband  for  payment. 

BILTj  to  enforce  a  vendor's  lieu.    The  cause  was  heai'd  upon  bill, 
answer,  replication  and  proof.     The  bill  was  dismissed,  and 
complainant  appealed. 

B.  D,  Lucas,  for  appellant. 
0.  T.  Reeves,  for  appellee. 

ScHOLFiELD,  J.  The  question  is,  whether  appellant  waived  his 
right  of  lien  as  vendor  when  he  conveyed  the  land  to  the  appellee, 
Martha  J.  Coleman,  having  taken  her  husband's  warranty  deed  for 
certain  lands  in  Kansas  in  part  payment,  and  his  individual  note 
to  secure  the  payment  of  the  residue  of  the  purchase-money. 

We  consider  that  appellant,  having  conveyed  to  appellee,  is 
estopped  from  questioning  her  title.  He  did  this  knowingly  and 
voluntarily,  and  it  is  too  late  now  to  say  that  the  title,  in  fact, 
belonged  to  the  husband,  with  whom  he  contracted.  This  is 
ample  recognition  of  his  knowledge  of  the  husband  being  the  agent 
for  the  wife  in  the  transaction,  as  she  swears  he  was,  and,  therefore, 
when  he  accepted  his  covenants  of  waiTanty  for  the  Kansas  lands, 
and  his  individual  note  for  the  residue  of  the  purchase-money,  he 
knew  that  he  was  relying  on  the  obligations  of  a  person  otlier  than 
his  grantee  for  payment  of  the  purchase-money.  Cotvl  et  ah  v. 
Varnumy  37  111.  184,  settles  the  question  that  the  taking  of  the 
note  of  the  husband  to  secure  the  payment  of  the  purchase-money 
for  land  bought  by  the  wife,  through  the  husband  acting  as  her 
agent,  is  a  waiver  of  the  lien  ;  and  the  same  principle  must  apply 
where  the  vendor  accepts  the  deed  of  the  husband  for  real  estate, 
Vol.  XXV.—  37 
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with  coyenants  of  warranty^  in  payment  It  is  strictly  the  taking 
of  an  independent  secnrity^  and  is  within  the  well-recognized  nile 
announced  in  Conover  v.  Warren  et  aL,  1  Gilm.  498,  that  the  lion 
is  discharged  by  the  taking  of  any  independent  security.  See,  also, 
Boynton  v.  OhampKn,  42  111.  57. 

Duke  Y.  Balme,  16  Minn.  307,  cited  by  coansel  for  appellant,  is 
materially  different  in  its  facts  from  the  present  case,  and  whether 
we  shall  hold  the  law  to  be  as  there  laid  down,  it  will  be  time 
enough  to  determine  when  the  same  state  of  facts  shall  bo  pre- 
sented in  a  case  requiring  our  determination.  Willard  v.  Reas,  26 
Wis.  540,  is  analogous  to  the  ])?csent  case,  and  is  in  harmony  with 
our  views. 

The  charge  that  appellee  had  notice,  when  she  received  her  deed, 
that  the  purchase-money  was  unpaid,  is  disproved,  and  the  case  is 
entirely  free  from  every  element  of  fraud.  There  is  no  reason  to 
question  the  good  faith  of  appellee's  husband  when  he  made  the 
conveyance  of  the  Kansas  lands,  and  the  subsequent  development 
of  a  superior  title  was  evidently  as  unexpected  to  him  as  it  was  to 
appellant.  As  against  such  a  contingency,  appellant  took  cove- 
nants of  warranty,  and  with  these  he  must  be  satisfied. 

The  decree  is  affirmed. 

Decree  offirfMd. 


Harrington  y.  Stebs. 

(88  in.  60  ) 

NwMupatite  triil  must  be  executed  in  laet  iRneee, 

A  Mtatnte  provided  thai  a  nuncupative  wUl  must  be  made  "  in  the  time  of  the 
last  sickness"  of  the  testator.  Wliere  one  in  his  last  illness,  believinf^  It 
would  probably  result  in  death,  but  not  without  hope  of  recovery,  exe- 
cuted his  will  as  required  by  the  statute  :  Seld,  not  invalid,  because  he 
may  have  had  time  and  opportunity  to  reduce  it  to  writing. 


B 


ILL  to  contest  the  validity  of  a  nuncupative  will.      Writ  of 
error.     The  opinion  states  the  case. 


S.  C.  Landee,  A.  B.  Matlisws,  and  Caeey  A  Pattan,  for  plaintiffs 
in  error. 

Bell  d  Cfreen,  for  defendants  in  error. 
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Dickey,  J.  This  was  a  bill  in  equity,  by  James  Harringtou 
and  others,  the  next  of  kin  of  Henry  H.  Harrington,  deceased,  to 
contest  the  validity  of  a  nanoapative  will  in  favor  of  Mary  Stees, 
alleged  to  have  been  made  by  deceased  in  his  last  sickness.  The 
will  was  rednced  to  writing,  and,  together  with  the  attesting  oaths, 
was  presented  to  the  county  court  and  admitted  to  jirobatc,  and 
letters  testamentary  were  issued  to  Robert  Bell,  who,  with  Mary 
Stees,  was  made  defendant.  They  both  filed  answers,  and,  issues 
being  formed,  a  jury  was  waived  and  the  issues  tried  by  tiie  court. 
On  the  hearing,  the  Circuit  Court  found  for  the  defendants,  and 
dismissed  the  bill.  The  complainants  bring  the  record  here  by 
writ  of  error  for  review. 

At  the  first  hearing  here,  a  judgment  was  rendered  reversing  the 
decree  of  the  Circuit  Court,  ordering  a  decree  to  be  entered  in  this 
court  declaring  the  nuncupation  invalid  as  a  will.  On  petition  of 
defendants  in  error,  a  rehearing  was  granted,  and,  upon  further 
consideration,  a  majority  of  the  court  have  arrived  at  a  different 
conclusion,  and  are  of  opinion  the  decree  of  the  Circuit  Court 
should  be  affirmed. 

The  bill  alleges  that  Henry  H.  Harrington  died  on  the  Idtli  of 
November,  1869,  and  that,  on  the  IGth  of  the  same  month,  an  in- 
strument of  writing,  purporting  to  be  his  last  will,  was  filed  in  the 
county  court,  as  follows  : 

"  Be  it  known  that  we,  the  undersigned,  were  present  on  the  11th 
day  of  November,  1869,.  at  the  residence  of  Henry  H.  Harrington, 
deceased,  in  the  city  of  Mount  Carmcl,  county  of  Wabash,  and 
State  of  Illinois,  who  was  then  in  his  last  sickness.  One  of  us, 
George  W.  Hughey,  said  to  Mr.  Harrington:  '  Do  you  know  what 
you  said  to  me,  in  the  afternoon,  in  regard  to  your  temporal  affairs?* 
Mr.  Harrington  said:  *I  do.*  Mr.  llughey  then  said  to  Mr.  Har- 
rington that  the  time  was  passed  for  having  his  temporal  matters 
settled  in  that  way  (meaning  that  it  was  too  late  for  him  to  get 
married),  and  that  he  would  better  make  a  will. 

••  Then  the  other  of  us,  William  B.  Ridgway,  said  to  Mr.  Har- 
rington that  if  he  would  tell  us,  as  witnesses,  what  disposition  h^ 
wanted  to  make  of  his  property,  we  could  testify  to  the  fact  in  the 
probate  court,  and  that   it  would  answer  as  well  as  a  written  will. 

•'Then  Mr.  Harrington  said:  *I  intended  to  marry  Mary  Slcos, 
fliis  arrangement  was  made  before  I  was  tiiken  sick,  and  we  were 
prevented  from  consummating  it  by  my  sickness.     It  has  been  my 


292  ILLINOIS, 


Harrington  v.  Stees. 


intention,  all  the  while,  that  she  should  have  everj  thing  I  have, 
real  and  personal,  and  that  is  my  will  now.' 

^'  Mr.  Hughey  i;hen  said  to  Mr.  Harrington  (referring  to  what 
Mr.  Harrin^on  had  just  said):  '  This  is  yoar  last  will  and  testa- 
ment, made  in  our  presence,  as  witnesses.' 

^'  Mr.  Harrington  said:  ^  Yes.'  Mr.  Harrington  then  paused  a 
minute,  seeming  to  be  in  a  study,  and  then  said:  '  My  life  insur- 
ance policy  (five  thousand  dollars)  I  want  to  go  direct  to  her,  with- 
out going  through  a  course  of  administration.' 

'^  We  declare  that  we  were  present  and  heard  the  above  words 
spoken  by  the  said  Henry  H.  Harrington,  during  his  last  sickness, 
and  that,  at  the  time  of  pronouncing  the  same,  we  believed  him  to 
be  of  sound  mind  and  memory,  and  that  he  did,  at  the  same  time, 
desire  us  to  bear  witness  that  such  words  were  his  will,  and  that 
the  speaking  of  said  words  was  not  procured  by  fraud,  compulsion 
•or  other  improper  conduct,  and  that  the  said  Henry  H.  Ilarring- 
ton  departed  this  life  on  the  13th  of  November,  1869. 

Qeorqe  W.  Hughey. 
William  B.  Ridgway." 

The  bill  charges  that  the  supposed  will  was  not  made  *  ^  in  time 
of  his  last  sickness,"  as  contemplated  by  the  statute;  that  the 
making  of  the  same  was  procured  by  Hughey  and  Bidgway,  in  be- 
half of  Mary  Stees,  by  fraudulent  acts,  and  they  exercised  undue 
influence  over  the  mind  of  Han-ington,  so  that  the  making  thereof 
was  not  an  act  of  his  own  free  agency;  that,  at  the  time,  Harring- 
ton was  feeble  in  body  and  mind,  laboring  under  a  disease  com- 
monly  called  ^' quick  consumption,"  so  that  he  was  incapable  of 
making  a  will,  and  was  not  of  sound  mind  and  memory.  These 
allegations  are  denied  by  defendants. 

Deceased  had  been  ill  for  some  months  before  his  death,  and  had 
been  under  the  care  of  Dr.  Lesher  for  two  months  before  his  death. 
He  was  able  to  be  at  his  store  about  two  weeks  before  he  died,  but 
for  the  last  week  or  ten  days  was  so  ill  that  his  physician  visited 
him  daily,  and  sometimes  twice  or  three  times  a  day,  and  during 
this  time  he  was  unable  to  rise  from  his  bed  without  assistance. 
On  Wednesday  night,  November  10,  1869,  he  seemed  much  pros- 
trated from  two  copious  evacuations  from,  the  bowels,  caused  by 
repeated  doses  of  oil  and  salts  prescribed  by  his  physician.  This 
prostration  continued  until  Thursday  forenoon.    He  then  rallied 


JUNE  TERM,  1876. 


Harrington  v.  Stees. 


somewhat,  bufc  grew  gradually  weaker  until  death,  which  occurred 
Saturday  morniug,  November  13,  1869. 

On  Wednesday  night,  somecimc  before  midnight,  Mr.  Stein  (a 
merchant  who  had  come  to  sit  up  with  him  that  night)  was  sent 
by  Mr.  Harrington  for  Mr.  Ridgway,  Mr.  Hughey  and  Mrs.  Taylor, 
Harrington  saying  to  Stein  that  he  wished  to  see  and  speak  with 
them.  Shortly  before  this,  Harrington,  in  Stein's  presence,  said 
to  Mary  Stees,  when  speaking  of  his  temporal  affairs,  that  they 
had  done  much  for  him,  aud  that  he  would  pay  them  well  for  it. 
To  which  Mary  Stees  replied  :  **  Harry,  attend  to  your  spiritual 
matters,  and  let  your  temporal  matters  go.''  Harrington  then  said 
that  was  right ;  he  would  like  to  have  every  thing  in  order,  or 
something  to  that  effect.  Harrington  told  Mary  Stees  that  he 
wanted  Ridgway,  Hughey  and  Mrs.  Taylor  sent  for,  saying  ho 
would  like  to  have  them  sing  and  pray  with  him,  and  he  wished 
to  talk  to  them,  anyway.  After  their  arrival,  a  prayer  meeting 
was  held  in  the  room  of  the  invalid,  Mr.  Ridgway,  Mr.  Hughey, 
Mrs.  Taylor,  Mary  Stees  and  her  brother,  R.  K.  Stees,  being  pres- 
enL  After  these  religious  exercises,  Mrs.  Taylor,  Mary  Stees  and 
R.  K.  Stees  retired  into  an  adjoining  room,  aud  Mr.  Hughey  and 
Mr.  Ridgway  were  left  alone  at  Harrington's  bedside,  and  soon 
after  this  the  conversation  occurred  which  is  set  up  as  a  will. 

It  is  contended,  first,  that  this  will  was  not  made  *'  in  the  time 
of  tho  last  sickness"  of  deceased,  in  the  sense  in  which  the  words 
are  used  in  the  statute.  It  is  strenuously  insisted  that  such  a  will, 
to  be  valid,  must  have  been  made  in  extremisy  or  when  the  testator  is 
overtaken  by  sudden  and  violent  sickness,  and  has  not  time  or 
opportunity  to  make  a  written  will.  This  rule  was  laid  down  by 
Chancellor  Kknt  in  the  case  of  Prince  v.  IfazeUon,  20  Johns.  502. 
That  case  was  decided  by  a  mere  majority  of  the  court,  and  Mr. 
Justice  WoODWORTH  dissented,  in  a  very  elaborate  opinion.  This 
question  received  a  very  able  and  critical  review  in  the  case  of 
Johnson  v,  Glasscock  et  ah,  2  Ala.  (N.  S.)  242,  where  tho  case  of 
Prince  v.  Hazelion  and  the  authorities  relied  upon  by  Chancellor 
Kent  are  very  fully  considered.  In  the  latter  case,  the  court  de- 
duce the  following  rule  :  "If  a  person,  in  the  sickness  of  which 
he  subsequently  dies,  impressed  with  the  probability  of  approaching 
deathy  deliberately  makes  his  will  in  conformity  to  the  statute,  we 
do  not  feel  authorized  to  say  that  it  will  be  invalid  because,  in 
point  of  fact,  he  had  time  and  opportunity  to  reduce  it  to  writing. 
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Tills  rule  seems  to  go  as  far  as  the  statute  permits  the  courts 
to  go.  At  common  law,  it  was  not  essential  to  the  validity  of  a 
nnncupative  will  that  the  testator  should  have  been  ill  at  all.  The 
statute  is,  in  this  re^tird,  a  limit  itio.i  of  tlio  c3:ti  n):i-law  ])3wers. 
The  words  '*  in  the  time  of  the  last  sickness/'  had  no  technical 
signification  at  the  time  of  the  passage  of  the  statute.  These  words 
must  bo  taken  in  their  ordinary  signification.  The  courts  have  no 
power  to  take  from  or  add  to  the  statute.  It  is  their  duty  to 
cary  out  the  will  of  the  legislature  as  found  in  the  words  of  the 
statute,  and  the  necessary  and  reasonable  implications  arising  from 
these  words.  The  statute  requires  it  to  be  proven  that  the  will 
was  made  ^^  in  the  last  sickness."  It  is  a  reasonable  and  necessary 
implication  that  it  must  also  appear  that  the  testator,  at  the  time 
of  making  the  will,  supposed  that  his  then  sickness  would  prove 
his  last  sickness — in  other  words,  that  he  should  he  impressed  with 
the  probability  that  he  would  never  recover. 

Tested  by  this  rule,  it  seems  plain  that  this  will  was  made  ^'  in 
the  time  of  the  last  sickness,"  within  the  meaning  of  these  words 
as  used  in  the  statute. 

Dr.  Lesher,  in  speaking  of  the  mental  characteristics  of  the  de- 
ceased, as  observed  by  him,  mentioned  his  ''feeling  of  resignation 
to  his  prob.ible  dissolution. ''  The  mere  fact  that  he  sent  out  in 
the  night  time  for  his  friends  and  members  of  his  church  to  pray 
-with  him  strongly  tends  to  show  that  he  was  impressed  with  the 
probability  of  approaching  death.  Persons,  having  no  impression 
that  they  are  probably  approaching  the  end  of  life,  do  not  usually 
send  out  in  the  night  time  for  the  clergy  and  others  to  hold  reli- 
gious services.  His  conversation  with  Mary  Stees,  in  the  presence 
of  Mr.  Stein,  just  before  he  sent  out  for  his  neighbors,  neces- 
sarily implies  the  idea  of  the  probable  approach  of  death.  He  ii 
telling  her  that  they  had  done  much  for  him,  and  that  he  would 
pay  them  well  for  it,  when  she  interposes,  s.iying  :  "  H:irry,  at- 
tend to  your  spiritual  matters,  and  let  your  temporal  matters  go. 
He  replies  :  *'  That  is  right ;  I  would  like  every  thing  in  order. 
What  does  all  this  mean,  if  it  does  not  necessarily  imply  the  idea 
that  it  was  probable  that  he  would  not  recover  ? 

Again,  when  the  Bev.  Mr.  Hughey  suggested  that  it  was  too 
late  to  adjust  his  tempoml  matters  in  the  manner  he  had  in- 
tended, and  Mr.  Ridgway  suggested  that  his  temporal  matters 
'night  be  adjusted  by  an  oral  will,  instead  of  replying  that  he  had 
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no  idea  that  death  was  approaching,  or  saying  that  there  was  time 
enough  left,  he  accepts  the  snggestion,  and  deliberately  and  dis- 
tinctly declared  what  was  then  his  will,  and  particularly  expresses 
his  wish  that  he  wanted  his  life  insurance  to  go  direct  to  Mary 
Stees,  without  going  through  a  course  of  administration,  A 
*'  course  of  administration  "  comes  only  after  death.  Men  do  not 
usually  talk  and  act  thus  unless  they  are  impressed  with  the  prob- 
ability of  approaching  death.  It  is  plain  that  he  was  then  and 
there  so  impressed.  It  is  not  necessary  that  the  testator  should 
have  been  without  hope  of  recovery.  It  is  an  adage,  **  So  long  as 
there  is  life,  there  is  hope."  There  may  well  be  hope  while  the 
mind  is  impressed  with  the  probability  of  death. 

There  is  nothing  in  the  record  tending,  in  any  degree,  to  repel 
this  idea,  except  the  impression  of  Mr.  Ridgway.  He  gives  the 
grounds  of  his  impression,  and,  on  examination,  it  is  apparent  that 
his  inferences  had  no  foundation  in  fact 

(Omitting  some  minor  facts.) 

We  find  no  just  ground  of  complaint  against  the  decree  of  the 
Circuit  Court.     The  decree  is  affirmed. 

Decree  affirmed. 

Bbbbsb,  J.,  dissented. 


Phillips  y.  Mbyebs. 

<80IU.07.) 

Pramiseorff  naU — dmeideraiion  —  AgremMmX  of  wfe  to  return  to  her  htuband. 

A  pzomiflsory  note,  ezecated  by  a  hasband  for  the  benefit  of  hU  wife»  in  con- 
sideration of  her  discontinuance  of  an  action  for  divorce  on  aoooont  of  hia 
drunkenness  and  abuse,  and  her  return  to  Uve  with  him,  is  valid. 

A  CTION  on  a  promissory  note.    The  opinion  states  the  case. 

P.  E.  Hosmer  and  L,  M.  Phillips,  for  appellant 

Jafnes  A.  Watts,  George  Vernor  and  W.  S.  Forman^  for  appellee. 

Walksb,  J.     This  was  an  action  in  the  court  below  on  this 
promissory  note: 


I 
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"Nashville,  III.,  Sept.  18,  1872. 
^^For  value  received,  one  day  after  I  at  any  time  become  intoxi* 
cated,  or  drink,  or  mistreat  or  abuse  Minnie  Meyers,  I  promise  to 
pay  to  L.   M.  Phillips  the  sum  of  (600,  for  the  use  of  Minnie 
Meyers,  with  ten  per  cent  interest  from  maturity  until  paid. 

"  Maukice  Meyers." 

The  declaration  contained  a  number  of  counts,  in  each  of  which 
it  was  aveiTed  that  defendant  had  done  some  one  of  the  acts,  upon 
the  doing  of  which  the  note,  by  its  terms,  was  to  become  payable. 

Defendant  filed  a  number  of  pleas.  The  fifth  avers  the  contract 
sued  on  was  executed  and  delivered  without  a  good  and  valuable 
consideration,  and  given  by  defendant  only  for  a  promise  of  Min- 
nie Meyers  that  she  would  live  with  him  ns  she  had  done  before, 
she  being  his  wife.  The  other  pleas  were  traversed,  and  plaintiff 
filed  to  the  fifth  plea  this  replication : 

"  That  the  consideration  of  the  agreement  sued  on  was  not  alone 
that  Minnie  Meyers,  who  was  the  wife  of  defendant,  would  live 
with  her  husband,  the  defendant,  as  she  had  formerly  done,  but  the 
consideration  of  said  agreement  was  this:  The  said  defendant  had 
been  and  was  guilty  of  habitual  drunkenness,  and  extreme  and 
repeated  cruelty  toward  his  wife,  Minnie  Meyers,  during  the  mar- 
riage relation,  and  a  suit  was  pending  for  divorce  in  favor  of  said 
Minnie  Meyers  against  said  defendant,  on  account  of  his  drunken- 
ness and  cruelty,  in  the  Circuit  Court  of  Washington  county.  111.; 
and  in  consideration  that  the  said  wife  would  and  did  dismiss  her 
said  suit  for  divorce,  condone  said  causes  of  divorce  and  return  and 
live  with  defendant,  and  that  he  (defendant)  would  not  get  intox- 
icated or  mistreat  her,  said  wife,  any  more,  he,  said  defendant, 
executed  said  agreement  in  declaration  mentioned;  and  this  plain- 
tiff is  ready  to  verify,  wherefore,  etc." 

To  this  replication  defendant  demurred ;  the  court  held  it  bad, 
and  rendered  judgment  for  costs  in  favor  of  defendant,  and  plain- 
tiff brings  the  record  to  this  court  and  asks  a  reversal. 

Does  the  plea  present  a  defense,  or,  taking  the  facts  as  averrea 
in  the  replication  to  be  true,  and  their  truth  is  admitted  by  the 
demurrer,  was  there  a  sufficient  consideration  to  support  the  note? 
This  is  the  question  raised  and  discussed  by  the  parties.  As  a  gen- 
eral rule,  husband  and  wife  cannot  contract  with  each  other  m 
such  a  manner  that  a  court  of  law  will  enforce  their  agreements. 
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But  equity  has,  in  many  instaaces,  enforced  their  agreements  when 
equity  and  good  conscience  required  it.  But,  as  a  general  rule, 
such  agreements  have  been  rendered  effective  by  being  entered  into 
with  a  trustee  for  the  wife,  who,  upon  a  breach  of  the  agreement 
by  the  husband,  may  sue  either  at  law  or  in  equity,  as  the  nature 
of  the  contract  may  require. 

It  is  believed  that  the  power  of  a  husband  to  make  a  settlement 
of  property  or  funds  on  his  wife,  by  the  intervention  of  a  trustee, 
has  never  been  questioned,  and  this  may  be  done  by  a  marriage  set- 
tlement before  marriage,  or  by  deed  to  a  trustee  afterward.  When 
the  settlement  or  advancement  is  thus  made,  as  between  the  par> 
ties,  it  has  always  been  held  binding,  and  can  only  be  questioned 
by  existing  creditors.  Such  settlements  and  advances  have  always 
been  favored  by  the  courts.  A  husband  being  bound  for  the  sup- 
port of  his  wife  may  undoubtedly  make  provision  therefor  by  set- 
tlement or  otherwise,  and  this  obligation,  and  the  relation  of  the 
parties,  have  ever  been  held  to  constitute  a  sufficient  consideration 
to  support  the  transaction,  unless  creditors  are  thereby  injured  or 
defrauded.  The  wife  is  regarded  as  a  meritorious  object  of  the 
bounty  of  the  husband.  Provisions  for  her  support  are  always 
iipheld,  unless  wrong  or  injury  results  to  those  holding  legal  obli- 
gations again&t  the  husband.  In  such  cases  the  duty  to  support 
forms  a  sufficient  consideration. 

The  question  of  consideration,  to  support  such  provisions,  has 
frequently  arisen  in  Great  Britain,  in  numerous  cases,  in  contracts 
by  husband  and  wife  to  separate  and  live  apart,  and  have  been  sus- 
tained by  the  courts. 

In  the  case  of  Lord  Rodney^  2  East,  283,  the  doctrine  was  con- 
sidered, the  authorities  reviewed,  and  it  was  held  that  the  law  had 
been  long  settled  that  such  contracts  were  'binding.  It  was  held 
not  to  be  repugnant  to  public  policy,  and  that  such  agreements 
would  be  enforced.  That  was  a  case  where  a  husband  covenanted 
that,  in  case  a  separation  should  occur  between  him  and  his  wife,, 
a  certain  annuity  and  other  funds  should  be  paid  to  his  wife.  A 
separation  did  occur,  and  suit  was  brought  on  the  covenant,  and  a 
recovery  had.  Numerous  cases  are  referred  to  as  sustaining  the 
doctrine. 

The  case  most  nearly  like  this,  in  its  facts,  is  Nichollsy.  DanverSy, 
2  Vern.  671.  That  was  a  case  of  a  note  given  "  conditionally  to 
the  wife,  to  let  her  have  £3,000,  part  of  her  mother's  estate,  for 
YoL.  XXV.  —  38 
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her  separate  use,  in  case  he  used  her  ill,*'  and  the  contract  was  held 
binding,  and  was  enforced  by  decree,  on  the  husband  having  mis- 
treated his  wife. 

Whilst  our  courts  probably  would  not  enforce  contracts  to  live 
separate,  still  these  cases  show  that  the  law  regards  them  as  being 
based  on  a  sufficient  consideration.  But  in  this  case  the  consider- 
ation was  not  that  the  parties  would  live  separately,  but  that  they 
would  live  together.  They  had  separated;  she  had  filed  her  bill  for 
a  divorce,  and  he  may  have  supposed  that  she  would  obtain  a  decree 
of  divorce,  and  for  alimony,  and  to  avoid  these  contingencies  this 
agreement  was  made,  the  note  given,  and  the  suit  was  dismissed 
and  the  parties  again  lived  together.  We  do  not  have  the 
shadow  of  a  doubt  that  this  formed  a  sufficient  consideration  to 
support  the  note,  nor  do  we  see  in  what  manner  it  is  immoral, 
or  can  be  held  to  be  opposed  to  sound  public  policy.  It  does  not 
provide  that  the  parties  shall  live  separately,  but  that  they  s'.iall 
live  together.  Nor  can  he  say  that  he  violated  any  private  or  pub- 
lic duty  in  agreeing  to  remain  sober,  and  to  refrain  from  the  abnse 
and  mistreatment  of  the  wife  of  his  bosom,  whom  ho  had  solemnly 
vowed  he  would  "love,  cherish  and  protect."  This  was  a  moral,  a 
legal  and  natural  duty,  that  every  instinct  of  a  manly  nature  would 
prompt  him  to  perform.  It  was  only  necessary  that  he  perform  his 
duty  as  a  husband,  to  have  escaped  the  liability  imposed  by  the 
note,  which  was  previously  binding,  in  morals,  if  not  in  law.  We 
think  there  can  be  no  doubt  that  the  consideration  uiK>n  which  the 
note  was  based  was  ample. 

From  what  has  been  said,  it  will  be  seen  that  defendant's  fifth 
plea  presented  no  defense,  and  the  demurrer  to  the  replication 
should  have  been  carried  back  and  sustained  to  it. 

Where  husband  and  wife  do  not  live  together  on  good  terms,  and 
separate,  we  are  clearly  of  opinion  that  an  agreement  on  the  part 
of  the  wife,  to  return  and  live  with  the  husband,  would  support  an 
agreement  with  a  trustee  to  pay  money  to  him  for  the  use  of  the 
wife.  Or  even  such  an  agreement  without  any  promise  whatever, 
the  duty  of  the  husband  to  support  the  wife,  as  we  have  seen,  being 
a  sufficient  consideration. 

A  majority  of  the  court  hold  the  court  below  erred  in  sustaining 
the  demurrer  to  the  replication  to  the  fifth  plea,  and  in  not  sustain- 
ing it  to  that  plea.  The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  r&versed. 
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Oaibo  akd  St.  Louis  Railroad  Gompany  y.  Mahokby. 

(88  111.78.) 

Fa/rit^  eoidencB  af  eontenU  of  Megram  —  Ageneif  —  BatyiooHan. 

Where  a  railway  station  agent  notified  tlie  saperintendent,  bj  telegram,  of  an 
ligurj  toan  employee,  parol  evidence  of  that  fact  is  competent ;  bat  parol 
evidence  of  the  contents  of  the  dispatch,  without  showing  its  loss  or  de- 
struction, or  notice  to  produce  it,  is  incompetent. 

Wliere  a  station  agent,  without  express  authority ,  engaged  a  surgeon  to  attend 
an  employee  for  an  injury  sustained  in  the  service  of  the  company,  and  the 
superintendent  knew  and  did  not  object  to  It,  but  told  the  surgeon  that  he 
would  be  paid,  this  will  warrant  a  finding  that  the  company  ratified  such 
employment. 

1  GTION  for  seryices.     The  opinion  states  the  case. 

Searles  d  Butler,  for  appellant. 

J,  B.  Mayham  and  0,  W,  Hill,  for  appellee. 

Cbaio,  J.  This  was  an  action  brought  by  0.  L.  Mahoney,  a  sar. 
geon,  against  the  Gairo  and  St.  Louis  Railroad  Gompany,  to  recover 
for  professional  services  rendered  an  employee  of  the  railroad  com- 
pany,  who  had  been  eeriously  injured  while  in  the  discharge  of  his 
duties  on  the  road. 

A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  to  reverse  which  the  railroad  com- 
pany has  taken  this  appeal,  and  assign  as  error  the  decision  of  the 
<}ircuit  Gourt  in  the  admission  of  evidence  for  appellee. 

As  appears  from  the  record,  J.  B.  Glark  was  station  agent  for 
appellant  at  Murphysboro,  where  the  employee  had  been  brought  by 
the  company  after  he  was  injured.  No  physician  would  treat  the 
wounded  man  unless  employed  by  the  company.  Hinckley,  the 
general  superintendent,  was  at  the  time  at  East  St.  Louis.  The 
station  agent  sent  the  general  superintendent  a  dispatch  saying, 
^'  No  doctor  would  treat  wounded  man  unless  employed  by  com- 
pany." In  answer  to  the  telegram,  Glark  testified  that  he  was 
authorized  to  take  care  of  the  wounded  man.  The  only  qualifica- 
tion  was,  a  reasonable  bill.    Under  this  authority,  appellee  was  em- 
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ployed  by  the  station  agent,  and  the  services  rendered  for  which  the 
action  was  brought. 

The  appellant  claims  it  was  error  to  allow  the  contents  of  the 
dispatch  sent,  and  the  answer  received,  to  be  proven  by  parol  evi- 
dence. 

The  superintendent  was  not  notified  to  produce  the  dispatch 
sent  him,  nor  was  its  loss  or  destruction  proven.  In  the  absence 
of  notice  to  produce  the  dispatch,  or  proof  of  its  loss  or  destruc- 
tion, we  are  inclined  to  the  opinion  that  parol  evidence  of  the  con- 
tents of  the  message  was  improper.  But  the  parol  evidence  of  the 
contents  of  the  dispatch  sent  is  not  a  sufficient  ground  to  justify  a 
reversal  of  the  judgment.  It  would  have  been  proper  to  prove  by 
parol  the  fact  that  an  employee  of  the  company  was  seriously  in- 
jured, and  that  the  station  agent  notified,  by  telegram,  the  super- 
intendent of  that  fact. 

The  dispatch  sent,  in  substance,  amounts  to  nothing  more  than 
such  notice;  and  while  the  proof,  in  the  form  in  which  it  was  given, 
may  be  regarded  as  improper,  yet  it  was  an  error  that  did  appel- 
lant no  injury,  and  of  which  it  has  no  just  ground  of  complaint. 

In  regard  to  the  answer  received  from  the  superintendent,  tho 
station  agent  reduced  it  to  writing  as  it  was  received  from  the  wires, 
and  delivered  the  written  message  to  appellee.  The  paper  contain- 
ing the  message  was  destroyed,  and  it  does  not  appear  that  any 
paper  was  in  existence  at  the  office  where  the  dispatch  was  sent,  or 
elsewhere,  which  contained  the  message.  Under  such  circum- 
stances, the  well-settled  rule,  that  the  contents  of  a  writing  which 
has  been  destroyed  may  be  established  by  parol  evidence,  must 
prevail. 

But,  aside  from  this  evidence,  the  testimony  tended  to  establish 
the  fact  that  the  act  of  the  station  agent  was  ratified  by  the  super- 
intendent. 

The  next  day  after  the  employee  had  been  injured,  the  general 
superintendent  of  the  company  came  to  Murphysboro,  and  inquired 
of  the  station  agent  how  the  man  was  getting  along.  While  he 
seemed  to  have  had  information  in  regard  to  the  character  of  the 
injury  and  the  treatment  by  the  surgeon,  yet  no  objection  what- 
ever was  interposed  or  complaint  made  in  reference  to  the  act  of 
the  station  agent  concerning  the  matter. 

Again,  a  few  weeks  subsequently,  in  a  conversation  with  appellee^ 
the  superintendent  informed  him  that  the  pay  would  be  all  right. 
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Under  the  rule  announced  in  Toledo,  Wabash  and  Western  Rail- 
way Co.  ▼.  RodrigueSy  47  111.  188,  and  Toledo^  Wabash  and  Western 
Railway  Co.  v.  Prince,  50  id.  26,  the  jury  would  have  been  war- 
ranted, from  the  facts  proven,  in  finding  the  employment  by  the 
station  agent  was  ratified  by  the  conduct  of  the  general  superin- 
tendent. 

While  a  railroad  company  is  under  no  legal  obligation  to  furnish 
an  employee,  who  may  receive  injuries  while  in  the  service  of  the 
con>pany,  with  medical  attendance,  yet,  where  a  day  laborer  has, 
by  an  unforeseen  accident,  been  rendered  helpless  when  laboring  to 
advance  the  prosperity  and  the  success  of  the  company,  honesty 
and  fair  dealing  would  seem  to  demand  that  it  should  furnish  med- 
ical assistance. 

Where,  therefore,  a  surgeon  has  been  employed  by  an  agent  of 
the  company,  although  he  may  not  have  had  express  authority,  yet 
slight  acts  of  ratification  by  the  company  will,  ordinarily,  satisfy  a 
jury  that  the  employment  was  the  act  of  the  company. 

The  verdict  of  the  jury  in  this  case  was  fully  waiTanted  by  the 
evidence,  and,  as  no  substantial  error  appears  in  the  record,  the 
judgment  will  be  affirmed. 

Judgment  affirmed^ 


Becht  v.  Kelly. 

(82  111.  147.) 

of  exemption  from  execution  in  executory  contract, 

A  promissory  note,  executed  in  payment  for  property  exempt  from  execution, 
and  in  terms  waiving  "  the  benefit  of  all  laws  exempting  real  or  personal 
property  from  levy  and  sale/'  is  void  as  against  public  poUcy. 

ACTION  against  a  constable  to  recover  three  times  the  value  of 
a  heifer  and  calf,  levied  upon  and  sold  by  the  defendant  The 
opinion  shows  the  other  facts.  The  defendant  had  judgment 
below. 

Oeorge  W.  Herdman  and  Dummer,  Brown  <&  RusseUf  for  plaintiff 
in  error. 
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Scott,  J.  Under  the  statute,  the  property  levied  upon  by- 
defendant  was,  in  terms,  exempt  from  levy  and  sale,  the  owner 
being  the  head  of  a  family,  residing  with  them,  unless  that  right 
wiis  barred  by  that  clause  in  the  note,  upon  which  the  judgment 
was  i-ecovered,  that  provides  the  maker,  although  confessing  judg- 
ment  and  releasing  all  erroi*s,  expressly  waived  the  '^  benefit  of  all 
laws  exempting  real  or  personal  property  from  levy  and  sale/'  That 
such  a  waiver,  where  the  same  is  attempted  to  be  made  by  an  execu- 
tory  contract,  is  ineffectual,  and  will  not  be  enforced,  is  definrtelj 
settled  by  the  decisions  of  this  and  other  courts.  Phelps  v.  Phelps^ 
72  111.  545 ;  Gurtisa  v.  OBrien,  20  Iowa,  376 ;  MaxwM  v.  Reed,  7 
Wis.  583. 

The  principle  of  the  cases  cited  is  that  the  exemption  created  hy 
the  statute  is  as  much  for  the  benefit  of  the  family  of  the  debtor 
as  for  himself,  and  for  that  reason  he  cannot,  by  an  executory  con- 
tract, waive  the  provisions  made  by  law  for  their  support  and 
maintenance.  Such  contracts  contravene  the  policy  of  the  law,, 
and  hence  are  inoperative  and  void.  The  owner  may,  if  he 
chooses,  sell  or  otherwise  dispose  of  any  property  he  may  have,, 
however  much  his  family  may  need  it,  but  the  law  will  not  aid 
him  in  that  regard,  nor  permit  him  to  contract,  in  advance,  hia 
creditor  may  use  the  process  of  the  courts  to  deprive  his  family  of 
its  benefit  and  use,  when  an  exemption  has  been  created  in  their 
favor.  Laws  enacted  from  considerations  of  public  concern,  and  to 
subserve  the  general  welfare,  cannot  be  abrogated  by  mere  private 
agreement 

Notwithstanding  plaintiff  demanded  the  property  of  defendant,, 
he  disregarded  such  demand  and  sold  it  under  the  execution. 
That  he  had  no  lawful  right  to  do.  On  demand  being  made,  it 
was  his  plain  duty  to  have  surrendered  the  property.  The  exemp- 
tion clause  in  the  note  was  no  waiver,  and  conferred  no  authority 
whatever  upon  the  officer  to  sell  property  against  the  protest  of  the 
owner,  the  law  had  exempted  for  the  benefit  of  the  debtor  and  his 
family. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed^ 
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Allmok  y*  Pioo. 

(88  lu.  im 
Witt —  Undue  influence. 

The  inflaenoetoavoida  will  must  be  sucli  as  to  destroy  the  freedom  of  the  tes- 
tator^s  will,  and  mast  be  specially  directed  in  favor  of  particular  parties ; 
or  such  as  was  intended  to  and  did,  to  some  extent,  mislead  him  to  make  a 
will  essentially  contrary  to  his  duty. 

A  testator,  having  several  children,  made  a  will  giving  all  his  estate  t^  his 
wife,  except  a  dollar  to  each  child ;  this  was  because  there  was  a  large 
judgment  against  one  of  his  sons,  which  the  father  did  not  wish  his  estate  to 
pay  ;  the  son  had,  in  fact,  compromised  the  judgment,  but  failed  to  inform  his 
father;  he  had  also  urged  the  making  of  a  will,  but  there  was  no  proof 
that  he  induced,  or  that  the  concealment  induced  the  making  of  the  will  in 
this  form.  Held,  that  there  was  no  ground  for  setting  aside  the  will. 

npHE  opinion  states  the  facts. 

B,  B.  Smith  and  W.  W.  Willard,  for  plaintiffs  in  error, 

Bryan  A  Kagy,  H.  0.  Ooodnow,  and  T,  E.  Merritt,  for  defend- 
ants in  error, 

ScHOLFiELD,  J.  The  decree  of  the  conrt  below  setsaside^  as  null 
and  Yoid,  the  last  will  and  testament  of  Hiram  Allmon^  deceased, 
and  also  certain  conveyances  made  by  his  widow,  the  principal 
deyisee  under  the  will,  on  the  ground  of  undue  influence  and  fraud. 

The  rule  recognized  by  this  court  is,  **that  the  influence,  to 
avoid  a  will,  must  be  such  as  to  destroy  the  freedom  of  the  testa- 
tor's will,  and  thus  render  his  act  obviously  more  the  offspring  of 
the  will  of  others  than  of  his  own  ;  that  it  must  be  an  influence 
specially  directed  toward  the  object  of  procuring  a  will  in  favor  of 
particular  parties ;  and  if  any  degree  of  free  agency  or  capacity 
remained  in  the  testator,  so  that,  when  left  to  himself,  he  was 
Ciipable  of  making  a  valid  will,  then  the  influence  which  so  controls 
him  as  to  render  his  making  a  will  of  no  effect,  must  be  such  as 
was  intended  to  mislead  him  to  the  extent  of  making  a  will 
essentially  contrary  to  his  duty,  and  it  must  have  proved  successful 
to  some  extent  certainly/'    Roe  et  al.  v.  Taylor ^  45  HI.  491. 


304  ILLINOIS, 


Allmon  y.  Pigg. 


The  evidence  in  this  record  entirely  fails  to  even  approximate 
this  i*equirement.  The  will  in  itself  is  not  an  unreasonable  one. 
The  property,  except  the  nominal  sum  of  one  dollar  given  to  each 
of  the  testator's  children,  is  left  to  his  wife,  their  mother.  The 
evidence  shows  the  testator  was  in  his  right  mind  when  he  made 
the  will,  and  there  is  no  evidence  that  it  was  not  his  own  voluntary 
act.  He  dictated  the  terms  of  the  will,  and  when  the  first  copy 
was  drafted  he  objected  to  it  because  it  gave  all  the  property  to  his 
wife  —  he  being  of  opinion,  as  he  expressed  himself,  that,  to  make 
it  legal,  it  was  necessary  to  give  the  heirs  something ;  and  at  his 
instance  it  was  redrawn  with  that  correction,  and  signed  by  him. 
He*lhcn  expressed  himself  entirely  satisfied,  and  that  "he  was 
ready  to  go" — meaning  thereby  that  he  was  prepared  to  die. 

As  to  the  ultimate  disposition  of  the  property,  there  is  no  doubt 
he  expected  his  wife  to  make  an  equitable  distribution  of  what  she 
should  not  consume,  among  their  children,  and  it  may  be  they  had, 
between  themselves,  some  understanding  how  that  ought  to  be. 
But  he  trusted  this  all  to  her,  and  there  is  no  evidence  that  ho  de- 
signed other  restrictions  upon  her  than  those  contained  in  the  will. 

The  evidence  tends  to  show  that  the  testator  desired  to  make  a 
will,  chiefly  because  there  was  a  judgment  against  his  son  Thomas, 
in  favor  of  one  Oglesby,  for  some  $2,000,  which  he  did  not  want  to 
have  paid  out  of  any  portion  of  his  estate ;  and  there  is  evidence 
that  Thomas  was  urgent  that  he  should  make  a  will,  but  the  proof 
does  not  show  that  the  desire  to  avoid  having  this  judgment  paid 
from  the  estate  was  induced  by  Thomas,  or  that  the  persuasions  of 
Thomas  affected  him  in  making  his  will,  and  caused  him  to  make 
it  otherwise  than  he  would  have  done  but  for  his  influence.  But 
it  is  said  Thomas  had  compromised,  or  arranged  to  compromise 
the  judgment,  for  a  small  sum  of  money,  and  he  withheld  knowl- 
edge of  this  from  the  testator  at  the  time  he  made  the  will.  The 
proof  of  this  is  not  at  all  satisfactory  —  that  is,  that  knowledge  of 
the  efforts  being  made  to  compromise,  and  the  amount  required  for 
that  purpose,  were  unknown  to  the  testator.  Thomas  swears  he 
did  know  of  it ;  that  he  told  him  of  the  amount,  and  asked  to 
borrow  the  sum  of  him,  but  he  did  not  have  it.  But  the  evidence  is 
not  clear  that  he  would  not  have  made  the  will  as  ho  did,  if  he  had 
known  that  the  judgment  had  been  fully  paid,  and  to  justify  a 
court  in  setting  aside  a  will,  the  evidence  should  be  clear  and 
convincing. 
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The  real  difficulty  here  seems  to  be,  the  devisee  has  given  more 
of  the  property  to  some  of  the  children  than  to  others,  and  those 
to  whom  the  lesser  shares  are  given,  very  naturally  have  an  extreme 
solicitude  to  have  what  they  regard  as  a  mora  equitable  division. 

The  will  being  made  by  one  in  his  right  mind,  unaffected  by  such 
improper  influence  as,  in  legal  estimation,  prevents  it  from  being 
considered  as  his  will,  must  control.  Whatever  verbal  understand- 
ing there  may  have  been  between  the  testator  and  his  wife  with 
regard  to  her  final  disposition  of  the  property,  it  did  not  create  a 
trust  Rogers  v.  Simmons  et  aZ.,  55  IlL  76.  And  there  is  no  foun- 
dation for  relief  on  that  ground. 

The  decree  is  reversed  and  the  bill  dismissed. 

Decree  reversed. 


St.  Patrick's  Bomak  Gatholio  Ghuboh  v.  Gatalok. 

(98  lU.  170.) 

BtHgUms  societies  —  GorUrciets  by,  how  executed. 

In  the  absence  of  evidence  as  to  the  manner  in  which  a  church  makes  con- 
tracts, but  it  appearing  that  there  are  trustees,  of  whom  the  officiating 
priest  is  the  chairman,  it  will  be  presumed  that  they  are  empowered  to  bind 
the  church  by  contract ;  but  they  must  act  jointly,  delegate  their  power,  or 
ratify  the  acts  of  one  or  more  of  them  ;  and  where  the  priest  alone  em- 
ployed a  sexton  for  the  church,  without  authority  from,  or  ratification  by  the 
other  trustees,  hM^  that  the  church  was  not  liable  for  such  employment. 

A  CTION  for  services.    The  case  is  stated  in  the  opinion. 

Conlon  S  Hite^  for  appellant. 

T.  Quick  and  J.  B.  Merrick,  for  appellee. 

Walker,  J.  The  court  below  overruled  a  motion  for  a  new- 
trial,  and  rendered  judgment  on  the  verdict,  and  thereupon  defend- 
ant appealed  to  this  court  The  grounds  relied  on  for  a  new  trial 
were,  that  the  verdict  was  not  sustained  by  the  proofs  in  tlie  case, 
and  of  newly- discovered  evidence.  The  latter  of  these  grounds  is 
Vol.  XXV.  —  39 
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not  urged  in  argnment^  and  seems  to  have  been  abandoned.  We 
shall,  therefore^  turn  onr  attention  only  to  the  former. 

It  appears  that  the  pastor  of  the  charch  employed  appellee,  and 
he  swears  that  it  was  on  his  own  individnal  account.  He  swears 
that  appellee  was  not  employed  by  the  charch.  On  the  other  hand, 
appellee  does  not  deny  that  the  pastor  employed  him.  Ho  says  :  ''  I 
worked  for  the  St  Patrick's  Roman  Catholic  Church  of  East  St 
Louis — well,  I  was  really  working  for  Father  Zabel^f or  twenty  dollars 
a  month,  and  Father  Zabel  promised  me  twenty  dollars  a  month;  and 
he  wanted  me  to  work  and  do  all  the  business  about  the  church; 
serve  the  church;  clean  the  church  and  do  all  these  things."  This  is  his 
first  statement,  as  contained  in  the  record.  But  he  states,  in  other 
portions  of  his  evidence,  that  he  kept  the  pastor's  horse,  went  to 
the  post-office,  to  market,  and  on  various  errands  for  the  priest. 
He  also,  during  the  time  he  was  employed  at  twenty  dollai-s  a 
month,  dug  graves  and  filled  them,  for  which  the  pastor  received 
the  pay.  Appellee  also  worked  the  priest's  garden.  He  made  fires, 
swept  the  church  and  rang  the  bell,  and  performed  various  duties 
that  witness  testified  belonged  to  the  duties  of  sexton.  He  also 
performed  other  labor  for  the  church,  such  as  constinicting  a  cistern, 
and  working  on  the  belfry  of  the  church,  and  loaning  it  some 
money.  Appellee  also  claims  a  considerable  sum  for  digging  graves 
in  the  grave-yard  attached  to  the  church,  after  he  left  the  employ- 
ment of  the  priest  But  the  latter  says  that  he  was  to  look  to  per- 
sons  having  graves  dug  forpayment,  and  not  to  him  or  the  church. 

Appellee  and  the  pastor  differ  widely  in  their  understanding  as 
to  the  state  of  accounts  between  them.  The  former  claims  that  the 
church  owes  him  $1,010,  whilst  the  latter  claims  the  church  owes 
him  nothing,  and  that  he  only  owes  him  thirteen  dollars. 

No  evidence  was  before  the  court  as  to  the  manner  in  which 
the  church  contracts  debts  and  executes  contracts ;  but  it  does 
appear  there  were  three  trustees,  of  whom  the  officiating  priest 
was  one,  and  seems  to  have  been  the  chairman  or  presiding  officer, 
the  ''head,"  as  stated  by  some  of  the  witnesses.  And  we  will  pre- 
sume, in  the  absence  of  evidence  to  the  contrary,  that  these  trus- 
tees were  intrusted  with  the  control  of  the  temporalities  of  the 
church  ;  that  they  were  em]K)wered  to  make  contracts  and  incur 
indebtedness,  on  account  of  the  church  property.  We  can  conceive 
of  no  other  duties  they  could  perform  as  trustees.  It  surely  did 
not  devolve  upon  them  to  govern  the  church,  or  in  anywise  partici- 
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pate  therein^  or  to  intermeddle  with  tlic  spirituul   affairs  of  the 
chnrch. 

If,  then,  this  was  the  duty  of  the  trustees,  they  could  alone  act ; 
and  to  be  valid  and  binding,  they  should  act  as  a  body,  or  delegate 
power  to  one  of  their  number,  or  other  i)erson,  or  nitify  and 
approve  the  acts  of  the  member  of  the  board  acting  for  them, 
before  the  chnrch,  as  a  corporation,  would  be  bound  thereby.  Tlie 
unaathorized  act  of  one  of  the  ti-nstees  could  not  be  held  to  bind 
the  chnrch  as  a  corporation.  This  has  been  held  as  to  directors  of 
schoolsyand  as  to  trustees  of  other  churches,  where  they  have  given 
notes  in  their  individual  names  for  property  applied  to  the  use  of 
the  church.  Powersx.  Briggs,  79  111.  493;  Burlingamcx,  Brewster, 
id.  515. 

In  this  case  it  would  not  matter  that  some  of  the  labor  was  per- 
formed for  the  church,  if  the  priest  alone  employed  appellee,  with- 
out express  or  implied  authority  from  the  other  tnistees,  o"  the  act 
was  ratified  by  them. 

We  are  strongly  inclined  to  think,  from  the  evidence  in  the 
record,  that  appellee  did  not  regard  his  contract  as  being  with  the 
church,  but  with  the  priest  in  charge,  individually.  Appellee  seems 
never  to  have  called  on  the  tnistees  for  pay,  nor  to  the  priest  in 
charge,  who  succeeded  Father  Zabel.  On  the  contrary,  he  wrote 
twice  to  the  latter  in  Cairo,  where  he  was  stationed,  to  procure  the 
money  he  claimed  to  be  due.  Had  he  regarded  the  church  as  being 
his  debtor,  he  would,  doubtless,  have  demanded  payment  from  its 
officers,  and  not  from  a  priest  whose  connection  with  that  particu- 
lar church  had  ceased.  He  says  he  never  demanded  his  money 
from  the  church,  but,  on  the  contmry,  he  seems  to  have  several 
times  demanded  it  of  the  priest,  with  whom  he  made  the  contract, 
and  that,  too,  after  he  ceased  to  officiate  for  appellant.  We  are  of 
opinion  that  the  evidence  fafls  to  show  the  church  liable,  and  it, 
therefore,  fails  to  sustain  the  verdict. 

For  the  error  indicated,  the  judgment  of  the  court  below  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

8HELD0N,  0.  J.,  and  Scotx  and  Dickey,  JJ.,  dissenting. 
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EocKFORB,  Bock  Islakd  &  St.  Louis  R.  R.  Oo.  v.  Dblanet. 

(82  111.  108.) 

Negligence  caMang  death  of  minor — Measure  of  damages  ^-' OmiHbuiary  fteg- 

ligence. 

In  an  action  for  negligently  causing  tlie  deatli  of  a  minor,  the  proper  measure 
of  damages,  where  the  father  is  the  next  of  kin,  is  tlie  probahle  value  of 
the  services  of  the  deceased  from  the  time  of  his  death  until  his  majority, 
less  the  expense  of  his  maiutenaDce  during  tlie  same  time. 

The  rule  of  comparative  negligence  reiterated,  the  jury  are  to  measure  the 
negligence  of  both  parties,  and  slight  contributory  negligence  when  opposed 
to  gross  negligence  will  not  defeat  a  recovery. 

In  such  an  action  the  capability  of  an  infant  under  fourteen  to  avoid  danger, 
is  measured  Id  the  same  way  as  the  capacity  of  sach  a  person  when  cliarged 
with  crime. 


A 


A  CTION  for  damages.    The  opinion  states  the  facts. 

B.  C.  Cookj  for  appellant. 

William  0.  Kase  and  William  H.  Bennett,  for  appellee. 


SoHOLFiELD,  J.  The  plaintiff's  intestate,  a  lad  of  nine  years 
of  age,  was  killed  at  a  street  crossing  in  East  St  Louis,  by  a 
train  of  cars.  On  the  trial  in  the  court  below,  controversy  ex- 
isted whether  the  train  by  which  the  intestate  was  killed  was, 
at  the  time,  under  the  control  of  appellant  or  of  that  of  The 
St.  Louis  and  Indianapolis  Bailroad  Company,  which  was  im- 
pleaded with  appellant ;  but,  since  the  finding  of  the  jury  on  this 
point  was  not  pressed  in  argument  as  ground  of  reversal,  it  will 
be  unnecessary  to  refer  to  the  evidence  bearing  upon  it. 

The  court,  at  the  instance  of  the  plaintiff,  instructed  the  jury, 
''  that,  as  to  the  question  of  damages,  they  should  take  into  con- 
sideration the  value  of  the  services  of  the  deceased,  from  the  time 
of  his  death  until  he  would  have  been  twenty-one  years  of  age, 
deducting  therefrom  what  it  would  be  worth  to  feed  and  clothe 
him  during  that  time,  as  proved,'* 
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The  objection  taken  to  the  instmction,  bj  appellant,  is,  that  it 
does  not  lay  down  the  correct  measure  of  damages,  because  the 
damages  contemplated  by  the  statute  under  which  the  suit  is 
brought  are  the  pecuniary  loss  which  results  to  the  next  of  kin, 
for  the  reason  that  they  are  next  of  kin  to  the  intestate,  and  not 
the  damages  which  result  to  the  father  from  the  loss  of  the  services 
of  his  son. 

We  cannot  regard  this  as  an  open  question.  In  T7ie  City  of 
Chicago  t.  SeAoUen,  75  111.  468,  we  said:  **  Where  the  next  of  kin 
are  collateral  kindred  of  the  deceased,  and  have  not  received  pecun- 
iary aid  from  him,  proof  of  such  relationship  would  warrant  a 
recovery  of  nominal  damages  only;  but  where  the  decease  is  a  minor, 
and  leaves  a  father  entitled  to  his  services,  the  law  presumes  there 
has  been  a  pecuniary  loss,  for  which  compensation  under  the  stat- 
ute may  be  given.  In  such  cases,  the  pecuniary  loss  may  be  esti- 
mated from  the.  facts  proven,  in  connection  with  the  knowledge 
and  experience  possessed  by  all  persons  in  relation  to  matters  of 
common  observation.  No  doubt  the  damages  could  be  greatly  en- 
hanced by  proof  of  the  personal  characteristics  of  the  deceased. 
Evidence  of  his  mental  and  physical  capacity  to  be  of  service  to  his 
father  in  his  business,  his  habits  of  industry  and  sobriety,  where 
the  deceased  is  old  enough  to  have  established  a  character,  are  all 
elements  to  be  considered  in  assessing  the  pecuniary  loss  sus- 
tained." 

And  in  Conani  ei  al.  v.  Gfriffin,  A(hnr,,etc.y  48  III.  410,  it  was  held, 
that  the  question  of  who,  as  between  several  persons  claiming  to 
be  next  of  kin,  is  so  in  fact,  and,  therefore,  entitled  to  the  benefit 
of  the  judgment,  when  recovered,  is  to  be  settled  by  the  court  of 
probate  ;  and  it  follows,  that  court  must  also  determine  the  amount 
to  which  each  of  the  next  of  kin,  when  ascertained,  is  entitled. 

There  was  evidence  tending  to  show  negligence  on  the  part  of 
the  defendant,  and,  also,  on  the  part  of  the  intestate.  As  to  the 
preponderance  of  this  evidence,  it  is  unnecessary  that  we  should, 
in  the  view  we  take  of  the  case,  express  any  opinion. 

The  court,  among  other  things,  instructed  the  jury,  that  "the 
defendant,  in  order  to  free  itself  from  liability,  must  discharge  every 
duty  imposed  upon  it  by  law  ;  and  if  the  jury  believe,  from  the 
evidence,  that  the  defendant  did  not  use  all  reasonable  and  law- 
ful means  and  care  to  prevent  the  injury  complained  of,  then 
such    omission,    if    it    contributed   to  bring  about  such  injury 
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more  than  any  negligence  of  deceased,  renders  the  defendant  liable, 
and  they  are  bound  to  find  for  the  plaintifF.'' 

Waiving  the  obviously  objectionable  feature  in  this  instruction, 
that  it  is  not  limited  to  the  duties  which  the  defendant  is  charged 
In  the  declaration  with  having  violated,  it  is  inaccurate  as  a  state- 
ment of  the  law  of  contributory  negligence,  as  recognized  by  this 
court,  and  was  calculated  to,  and  may  have  misled  the  jury,  and 
materially  influenced  them  in  the  formation  of  the  verdict  which 
they  returned.  Other  instructions,  given  at  the  instance  of  the 
plaintiff,  likewise  contain  the  same  objectionable  feature. 

The  rule  of  this  court  is,  that  the  relative  degrees  of  negligence, 
in  cases  of  this  kind,  is  matter  of  comparison,  and  that  the  phiin- 
tiff  may  recover  although  his  intestate  was  guilty  of  contributory 
negligence,  provided  the  negligence  of  the  intestate  was  slight  and 
tliut  of  the  defendant  gross,  in  comparison  with  each  other;  and, 
consequently,  if  the  intestate's  negligence  was  not  slight,  and  that 
of  the  defendant  gross,  in  comparison  with  each  other,  there  can 
be  no  recovery.  Illinois  Central  Railroad  Co,  v.  Benton^  69  111.  174  ; 
Cliivago  ajid  Alton  Railroad  v.  Pondrotn,  51  id.  333;  Chicago,  Bur- 
lington  and  Quincy  Railroad  Co,  v.  Dunn,  52  id.  452;  Illinois  Cen- 
tral Railroad  Co,  v.  Baches,  Admr,,  55  id.  379;  Illinois  Central 
Railroad  Co,  v.  Maffit,  67  id.  431. 

Of  course,  the  age  of  the  intestate  is  a  proper  element  to  be 
taken  into  consideration  in  the  determination  of  this  question ; 
and,  as  was  said  in  Chicago  and  Alton  Railroad  Co.  v.  Becker,  Admr., 
76  111.  32  :  '^ir  the  child,  from  its  age  and  experience,  be  found  to 
have  capacity  and  discretion  to  observe  and  avoid  danger,  it  should 
be  held  responsible  for  the  exercise  of  such  measure  of  capacity 
and  discretion  as  it  possesses.  The  question  is  similar,  and  to  be 
determined  by  the  jury  in  the  same  way,  from  facts  and  circum- 
stances in  evidence,  as  where  the  capability  of  an  infant,  under 
the  ago  of  fourteen  years,  to  commit  crime,  is  involved  in  a  crimi- 
nd  prosecution  at  common  law,  against  such  infant." 

For  the  error  indicated   in   the  instruction,  the   judgment  ia 

reversed  and  the  cause  remanded. 

Judgment  reversed. 
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MoAioK  y.  Baikxt. 

(MIILSlfi.) 

Implied  ecntraet  to  pay  for  tertnoet  of  minor. 

An  inftmt  at  the  age  of  eleven  was  taken  into  the  family  of  his  nncle»  and 
remidned,  withoat  any  contract,  antil  his  majority,  working  for  his  ancle 
and  reoeiying  his  maintenance  from  him.  On  coming  of  age  he  remained 
with  his  uncle  for  five  years,  working  his  farm  on  shares  three  montlis  of 
each  year,  and  the  rest  of  the  time  working  for  him,  without  any  contract, 
and  famishing  his  own  clothing,  washing,  and  medical  attendance.  HM, 
that  a  contract  might  be  implied  on  the  part  of  his  ancle  to  pay  him  the 
reasonable  value  of  such  services  after  majority. 


C 


LAIM  against  an  estate  for  services.     The  opinion  shows  the 

facts. 


B.  7?.  Smith,  for  appellant 
Jf.  SJiCBffer,  for  appellee. 

Graio,  J.  This  was  a  claim  presented  by  Matthew  Rainey  against 
the  estate  of  William  Rainey,  deceased,  to  recover  for  services  r<>n- 
dered  the  deceased  in  his  life-time.  The  county  court  allowed 
appellee  $350.  An  appeal  was  taken  to  the  Circuit  Court,  where 
another  trial  was  had,  resulting  in  a  judgment  in  favor  of  appel- 
lee, for  $240. 

The  appellant,  the  administrator  of  the  estate,  brings  the  record 
here  by  appeal,  and  insists  that  the  judgment  was  not  justified  by 
the  evidence. 

It  appears,  from  the  evidence  contained  in  the  record,  that  appel- 
lee, at  the  age  of  eleven  years,  was  taken  by  the  deceased,  who  was 
his  uncle,  into  his  family,  and  there  remained,  no  contract  having 
been  made,  until  he  was  of  age.  During  this  time  appellee  labored 
for  the  deceased,  and  received  his  board,  clothing  and  medical 
attendance. 

After  appellee  became  of  age,  he  remained  with  the  deceased  for 
aboat  five  years  ;  during  this  time,  however,  he  furnished  his  own 
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clothing,  hired  his  washing  and  paid  his  own  physician's  bills. 
During  abont  three  months  in  each  year  he  farmed  some  ten  or 
twelve  acres  of  the  deceased's  farm,  on  shares,  and  the  rest  of  tlie 
time  he  was  mainly  occupied  working  on  the  farm  for  the  deceased. 

Two  witnesses  introduced  by  appellee  testify  that,  for  the  nine 
months  in  each  year,  appellee's  labor  was  worth  from  $9  to  $10  per 
month,  and  a  third  witness  says  it  was  worth  from  15  to  $6  per 
month,  and  the  evidence  of  appellant  tends  to  show  that  the  labor 
was  worth  less. 

We  are,  however,  satisfied,  from  all  the  evidence,  that  the  amount 
allowed  by  the  court  was  not  larger  than  the  evidence  would  justify. 

It  is,  however,  urged  by  appellant  that,  as  no  contract  was  proven, 
and  as  appellee  remained  with  the  deceased  in  the  same  apparent 
relation  after  he  was  of  age  as  ho  did  when  a  minor,  the  presump- 
tion arises  that  the  parties  did  not  contemplate  the  payment  of 
wages  for  the  services  rendered. 

Where  a  child  remains  with  a  parent  after  majority  and  in  the 
same  apparent  situation  as  when  a  minor,  in  the  absence  of  a  con- 
tract, no  recovery  can  be  had  for  services  rendered.  Miller  v. 
MUUr,  16  111.  296. 

But  in  this  case  the  deceased  was  not  the  patent  of  ap|)ellee,  and 
the  rule  that  would  ordinarily  govcni  in  a  case  of  that  kind  does 
not  control  the  facts  of  this  case. 

But,  conceding  that  the  deceased  occupied  the  relation  of  a 
parent  to  appellee  during  his  minority,  yet  the  proof  clearly  shows 
that,  after  appellee  was  of  age,  the  relation  that  existed  between 
the  two  previous  to  that  time  no  longer  existed. 

While  appellee,  during  minority,  was  provided  by  the  deceased 
with  clothing,  medical  attendance  and  all  the  necessaries  furnished 
by  a  parent  to  a  child,  after  his  majority  he  provided  his  own 
clothing,  paid  for  his  washing,  and  in  fact  received  nothing  from 
the  deceased  except  his  board.  Under  such  circumstances,  the 
presumption  that  appellee  was  working  as  he  did  when  a  minor,  is 
removed,  and  the  facts  are  sufficient  to  establish  an  implied  con- 
tract on  the  part  of  the  deceased  to  pay  appellee  what  his  servicea 
were  reasonably  worth. 

In  our  opinion,  the  evidence  is  sufficient  to  justify  the  judg- 
ment, and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Illinois  Mutual  Pibb  Inbubance  Company  v.  Ab(^hdeacon. 

(82  III.  836.) 

Insurance  —  Adjustment, 

When  an  insurer  adjasts  a  loss  and  indorsea  tha  adjustment  on  the  policy » 
this  is  an  admission  upon  which  the  insured  may  recover  without  further 
proof. 

Such  adjustment  renders  it  unnecessary  to  bring  suit  within  the  time  provided 
in  the  policy. 

ACTION  to  recover  an  insured  loss  by  fire.     The  opinion  states 
the  case. 

Levi  Davis,  for  plaintiff  in  error. 

Charles  Wise,  for  defendants  in  error. 

Cbaiq,  J.  This  was  an  action  brought  to  recover  the  amount  of 
loss  which  had  been  adjusted  between  the  insured  and  the  Illinois 
Mutual  Fire  Insurance  Company,  and  indorsed  upon  the  back  of  a 
policy  of  insurance  held  by  appellees. 

The  declaration  contained  only  the  common  counts,  including 
one  upon  an  account  stated. 

The  policy  under  wh4ch  tlie  loss  occurred  contained  the  following 
clause:  *'It  is  expressly  covenanted  by  the  parties  hereto,  and  one 
of  the  conditions  hereof,  that  no  suit  or  action  against  this  com- 
pany for  the  recovery  of  any  claim  under  and  by  virtue  of  this  pol- 
icy shall  be  sustained  in  any  court  of  law  or  chancery,  unless 
commenced  within  the  term  of  one  year  next  after  any  claim  shall 
occur;  and  if  such  suit  or  action  shall  be  commenced  against  this 
company  after  the  end  of  one  year  next  after  such  loss  or  damage 
shall  have  occurred,  the  lapse  of  time  shall  be  taken  and  admitted 
as  conclusive  evidence  against  the  validity  of  the  claim  thereby 
attempted  to  be  enforced,  any  statute  of  limitations  to  the  contrary 
notwithstanding." 

The  ix>licy  also  provided  that  all  lawful  claims  shall  be  due  and 
payable  sixty  days  after  the  adjustment  of  the  loss. 
7oL.  XXV.  — 40 
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The  property  insured  was  destroyed  by  fire  in  the  month  of 
October,  1871. 

On  the  6th  day  of  December  of  the  same  year  the  loss  was 
adjusted  by  an  agent  duly  authorized  by  the  company  for  that 
purpose,  and  the  following  indorsement  was  written  upon  the  back 
of  the  policy: 

"  Ghioago,  December  6, 1871. 
'^  Claim  allowed  under  the  within  policy  for  three  thousand  dol- 
lars, being  total  loss  on  proofs  submitted. 

"A.  IS.  Barbt, 
Adjuster  Illinois  Mutual  Firs  Ins.  Co.^* 

It  is  not  claimed,  on  behalf  of  the  insurance  company,  that  the 
adjustment  of  the  loss  was  made  under  or  through  any  misappi-e- 
hension  of  the  facts,  or  that  fraud  or  mistake  occurred,  but  it  is 
conceded  that  the  adjustment  was  in  all  respects  fair,  and  tliat  the 
amount  of  loss,  as  agreed  upon  between  the  adjuster  and  ti)o 
insured,  was  honestly  due  under  the  provisions  of  the  policy. 

But  it  is  claimed  the  action  should  have  been  brought  ui)on  the 
policy,  and  should  have  been  brought  within  twelve  months  after 
the  loss;  that  the  adjustment  does  not  take  the  case  out  of  the 
limitation  clause  of  the  policy. 

The  solution  of  the  question  presented  will,  therefore,  depend 
upon  the  legal  effect  of  the  contract  adjusting  the  loss,  as  reduced 
to  writing  and  signed  by  the  company  on  the  policy. 

In  Phillips  on  Insurance,  §  1815,  the  author  says:  ^^  An  adjust- 
ment of  a  loss  made  in  writing,  with  a  full  knowledge  of  all  the 
circumstances,  and  intended  by  the  parties  to  be  absolute  and  final, 
is  binding,  no  less  than  other  settlements  of  accounts  and  do- 
mands.'' 

Parke,  in  his  work  on  Insurance,  vol.  1,  page  266,  says:  "It  has 
been  determined  that,  after  an  adjustment  has  been  signed  by  an 
underwriter,  if  he  refuses  to  pay,  the  owner  has  no  occasion  to  go 
into  proof  of  his  loss,  or  any  of  the  circumstances  respecting  it 
This,  it  is  said,  has  been  the  invariable  custom  upon  the  subject, 
which  seems  to  be  perfectly  just,  as  the  underwriter  has,  under  his 
hand,  expressly  admitted  that  the  plaintiff  has  sustained  damage  to 
a  certain  amount." 

Starkie,  in  his  work  on  Evidence,  vol.  3,  §  1168,  lays  down  the 
rule  that  an  adjustment  is  a  written  admission  of  the  amount  of 
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the  loss  as  settled  between  the  parties  and  indorsed  upon  the 

The  effect,  then,  as  in  other  cases  of  admission,  is  to  relieve  the 
plaintiff  from  proving  his  case  in  detail,  and  to  enable  him  to 
recover  the  adjusted  amount  without  further  proof. 

Where  a  loss  has  occurred,  and  the  insured  and  the  company 
meet  and  settle,  and  agree  upon  the  amount  of  the  loss,  which  is 
then  indorsed  upon  the  policy,  the  very  nature  of  the  transaction 
would  seem  to  imply  that  the  adjustment  should  be  final  and  bind- 
ing, unless  fraud  or  mistake  has  occuri-ed. 

'  The  insurer  and  the  insured  both  being  competent  to  contract, 
mutually  adjust  the  differences  between  them,  agi'ee  upon  a  bal- 
ance, which  if  indorsed  on  the  policy,  and  nothing  further  remains 
to  be  done  by  the  insured  under  the  policy,  and  nothing  further  is 
to  be  done  on  the  part  of  the  company  except  to  pay  over  the  bal- 
ance which  has  been  agreed  upon  and  struck. 

Cannot  an  action  be  maintained  to  recover  a  balance  thus  struck, 
without  bringing  suit  upon  the  policy? 

In  The  Farmers  aiid  Merchants*  Insurance  Company  y,  Cliestmit, 
^0  HL  112,  where  the  loss  had  been  adjusted  and  a  promise  made 
to  pay  the  same,  it  was  expressly  held  that  an  action  would  lie  upon 
the  contract  and  new  promise,  and  the  one-year  limitation  clause  in 
the  policy  had  no  application  to  the  conti*act  upon  which  the  action 
was  brought ;  that,  where  the  company  had  adjusted  the  loss  and 
agreed  to  pay  the  loss  as  adjusted,  such  was  a  waiver  of  the  provis- 
ion in  the  policy  requiring  an  action  to  be  brought  within  one  year. 

The  only  difference  between  the  case  cited  and  this  one  is,  in  the 
former,  a  promise  to  pay  the  loss  as  adjusted  was  proven,  while 
here  none  was  shown,  but  that  cannot  affect  the  principle  involved, 
as  the  law  will  imply  a  promise  to  pay. 

We  understand  the  rule  to  be,  that  the  acknowledgment  by  a  de- 
fendant that  a  certain  sum  is  due,  creates  an  implied  promise  to 
pay  the  amount.     1  Chit.  PI.  358. 

By  the  terms  of  the  adjustment,  there  was  found  due  appellee  a 
certain  sum,  which  was  indorsed  on  the  back  of  the  policy.  While 
the  company  did  not,  in  express  terms,  promise  to  pay  the  amount;, 
yet,  under  the  agreement,  which  was  signed  by  the  company,  that 
a  definite  amount  was  due,  the  law  will  imply  a  promise  to  pay. 

If,  then,  the  loss  was  adjusted  and  a  balance  struck,  can  it  bere- 
<covered  under  a  count  in  the  declaration  on  an  account  stated? 
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The  answer  to  this  will  be  found  in  Chitty  on  Pleading,  vol.  1^ 
p.  358,  where  the  author  says:  "The  present  rule  is,  that,  if  a  fixed 
and  certain  sum  is  admitted  to  be  due  to  a  plaintiff,  for  which  an 
action  would  lie,  that  will  be  evidence  to  support  a  common  count 
upon  an  account  stated." 

Prom  this  it  follows  that  the  action,  predicated,  as  it  was,  upon 
the  new  contract,  was  not  barred  by  the  one-year  clause  in  the  pol- 
icy. The  contract  of  adjustment  waived  and  abrogated  that  pro- 
vision. After  the  adjustment,  the  rights  of  the  parties  became 
fixed.  No  affirmative  act  was  required  on  the  part  of  the  appel- 
lees, to  protect  their.rights.  The  insurance  company  was  indebted 
to  them  in  a  definite  and  fixed  sum  of  money,  which  it  was  bound 
to  pay,  and  nothing  short  of  the  time  prescribed  by  the  general 
limitation  laws  of  the  State  would  bar  their  action. 

The  judgment  will  be  affirmed. 

Judgment  aginnecL 


Bowman  v.  The  People,  etc. 

(88  111.  846.) 

Execviion — What  sttbfect  to  iole  under. 

The  purchaser  of  land  on  execation  sale  acquires  no  interest,  before  the  expU 
ration  of  the  time  for  redemption,  which  is  subject  to  sale  on  execution 
against  him. 

ACTION  on  sheriff's  official  bond  to  recover  amount  of  redemp* 
tion  money.     The  plaintiff  had  judgment.      The  facts  suffix 
ciently  appear  in  the  opinion. 

W>  i2.  Welch  and  A.  A,  Ooodrichy  for  appellant 

Warren  &  Fogue,  for  appellee. 

Scott,  J.  But  a  single  question  arises  on  this  record,  viz.: 
whether  a  purchaser  of  real  estate  at  an  execution  sale  has  such  an 
interest  in  the  land  itself ,  before  the  expiration  of  the  period 
allowed  by  law  to  the  judgment  debtor  to  redeem,  as  is  subject  ta 
lew  'ind  sale. 

Under  our  statute,  *^  all  and  singular  the  lands,  tenements,  real 
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estate  "  of  the  judgment  debtor  are  liable  to  be  sold  on  execution. 
The  term  ''  real  estate/'  as  used  in  the  statute,  is  defined  to  include 
''Mands,  tenements,  hereditaments,  and  all  legal  and  equitable 
Tights  and  interests  therein  and  thereto,  including  estates  for  the 
iife  of  the  debtor  or  of  another  person,  and  estates  for  yelEirs  and 
leasehold  estates,  where  the  unexpired  term  exceeds  four  years.'' 
Ch.  77,  §§  3  and  10,  K.  S.  1874. 

Unless  the  interest  of  the  purchaser  of  lands  at  an  execution 
sale  comes  within  this  definition  of  '^real  estate,"  or  some  clause 
thereof,  it  is  plain  that  interest  is  not  subject  to  levy  and  sale  on 
execution.  The  certificate  itself  is  not  liable  to  be  seized  under 
•execution,  and  sold  as  tangible  property.  At  most,  it  is  but  evi- 
dence of  what  the  officer  has  done  under  the  execution,  and  of  the 
purchaser's  bid,  and  what  rights,  under  the  law,  he  will  be  entitled 
to — that  is,  if  the  laud  is  redeemed  he  will  receive  back  the 
amount  of  his  bid,  with  interest,  at  a  rate  fixed  by  statute,  and  if 
not  redeemed,  he  will  be  entitled  to  a  deed  for  the  land.  Such  cer- 
tificates are  assignable  under  our  statute,  and  are  no  more  subject 
to  levy  and  sale  on  execution  than  a  judgment  of  a  court  of  law. 

What  interest  does  a  purchaser  of  lands  at  a  sheriff's  sale  obtain 
in  the  land  itself  before  the  expiration  of  the  period  of  redemp- 
tion? Does  that  interest,  whatever  it  may  be,  come  within  any 
definition  given  of  real  estate?  We  think  it  does  not.  It  is  not 
<»xpressly  defined,  and  if  it  is  comprehended  at  all  in  the  statutory 
definition,  it  must  be  by  the  indefinite  words,  '^  all  legal  and  equit- 
able rights  and  interests  therein  and  thereto."  But  we  are  of  opinion 
it  is  neither  a  legal  nor  equitable  estate  in  the  land  itself  before 
the  lapse  of  the  period  allowed  the  judgment  debtor  for  redemp- 
tion. Previous  to  that  time  he  has  no  absolute  right  in  the  prem- 
ises. At  most  it  is  a  mere  inceptive  interest  in  the  soil,  but,  being 
contingent,  it  may  never  become  an  absolute  title  to  the  cshite. 
Perhaps  the  most  accurate  definition  that  can  be  given  is.  it  is  a  bid 
for  the  land  under  judicial  authority,  that  may  or  may  not  become  an 
interest  in  the  soil.  Should  the  land  be  redeemed  after  the  death  of 
the  creditor,  the  money  would  go  to  his  personal  representatives,  and 
not  to  his  heirs ;  but  if  it  is  not  redeemed,  and  the  bid  becomes  an 
absolute  purchase,  it  would  go  to  his  heirs,  and  not  his  personal  rep- 
resentatives. It  is,  therefore,  an  unascertainable  and  undefinable 
interest,  and. it  cannot  be  known,  before  the  expiration  of  the 
period  of  redemption,  whether  it  will  be  personalty  or  realty. 


318  ILLINOIS, 


Bowman  v.  The  People,  etc. 


It  canDot  be  said  to  be  a  legal  estate  in  the  purchaser,  for  tbe* 
legal  title  to  the  land  still  rcmains  in  the  jadgment  debtor  until 
the  bid  becomes  absolute  by  the  lapse  of  time.  Should  an  injury 
be  inflicted  upon  the  estate,  it  could  only  be  redressed  by  the  judg- 
ment debtor.  A  purchaser  at  a  judicial  or  execution  sale  has  no 
such  interest  in  the  land  bought  as  would  enable  him  to  maintain 
any  action  in  regard  to  it,  until  after  the  maturity  of  his  title  ,  nor 
is  it  an  equitable  estate  in  the  land,  according  to  any  definition 
given  of  an  equitable  estate.  It  is  apprehended  an  equitable  estate- 
is  one,  although  lacking  the  characteristics  of  a  legal  estate,  that 
the  owner  may  enforce  in  a  court  of  chancery.  What  right  has  » 
buyer  at  an  execution  sale  in  the  land  that  he  can  enforce  bcfore- 
the  expiration  of  the  time  allowed  for  redemption  ?  Absolutely^ 
nothing.  He  cannot  intermeddle  with  it  without  subjecting  him- 
self to  an  action.  Under  the  forms  of  the  law,  ho  has  bid  so  much, 
for  the  debtor's  property,  and  it  is  optional  with  the  debtor 
whether  he  will  pay  the  money  or  allow  the  bidder  to  take  the- 
land.  The  bidder  has  no  election  in  the  matter.  It  is  not  in  hia 
power  to  enforce  any  interest  in  the  land  in  any  court.  It  serms. 
to  us  it  is  illogical  to  say  he  has  acquired,  by  his  bid,  a  '^  legal  or 
equitable  right  or  interest  therein  and  thereto"  the  land  bought. 
It  is  neither  the  one  nor  the  other.  Like  a  married  woman's  in* 
choate  right  of  dower  in  the  life-time  of  her  husband,  she  may  or 
she  may  not  have  an  estate  in  the  lands  of  her  husband.  Such 
estates,  so  contingent  and  uncertain,  have  never  been  regarded  as- 
property  that  was  liable  to  be  sold  on  execution. 

But,  conceding  the  proposition  the  buyer  at  an  execution  sale- 
has  an  equitable,  contingent  interest  in  the  land  bought,  this  court 
has  expressly  ruled  that  a  contingent,  uncertain  equitable  title  can- 
not be  sold  on  an  execution  at  law.  Baker  v.  Copenbargefy  15  IIL 
103.  Obviously,  it  is  for  the  reason  it  cannot  then  be  known,. 
with  any  degree  of  certainty,  what  the  officer  is  selling.  The  case 
at  bar  affords  a  most  apt  illustration.  What  did  Massey  buy  at 
the  sale  under  the  execution  against  Hoxsey  ?  Did  he  buy  the 
land  ?  Certainly  not  the  land,  for  he  redeemed  it  from  the  prior 
sale,  and  that  left  no  interest  whatever,  either  contingent  or  other- 
wise, in  the  form3r  piirchiiser  under  the  execution  against  himself. 
Did  he  buy  the  redemption  money  ?  The  sheriff  did  not  propose  ta 
sell  that.  It  was  not  then  in  existenoei  and  it  could  not  then  ba 
known  that  it  ever  would  be. 
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There  can  be  bat  one  rational  answer  to  these  inquiries.  The 
officer  sold  nothing,  and  the  bidder  obtained  nothing.  The  pre- 
tended levy  and  sale  was  a  mere  nnllitj.  It  will  be  observed  the 
sale  to  Massey  was  with  redemption.  The  execution  debtor  had 
twelve  months,  and  his  creditors  three  months  thereafter,  to  re- 
deem from  the  sale.  But  what  was  there  to  redeem  ?  Hoxsey, 
the  judgment  debtor,  had  then  no  shadow  of  an  interest  in  the 
lauds.  They  had  been  redeemed  under  the  forms  of  the  law  from 
the  sale  to  him,  and  had  become  as  much  the  property  of  Massey, 
the  former  owner,  as  if  they  had  never  been  sold  under  the  execu- 
tion against  him.  Nor  could  the  judgment  debtor,  or  his  creditors, 
redeem  the  redemption  money,  for  it  had  never  been  sold,  and 
was  not  in  the  possession  of  the  sherifF,  so  that  neither  Hoxsey  nor 
his  creditors  could  redeem  it,  had  they  desired  the  privilege.  It 
had  been  paid  over  to  Massey. 

The  absurdity  of  the  whole  proceeding  is  made  manifest  by  ii 
mere  statement  of  the  uncontroverted  facts.  Massey  owed  Hox- 
sey over  $1,100,  for  which  his  land  had  been  sold,  and  bought  in 
by  his  creditor,  under  the  execution..  Subsequently,  Hoxsey's 
interest  in  the  lands  he  had  bought  in  satisfaction  of  his  debt  wa& 
levied  upon  and  sold  on  an  execution  in  favor  of  Goodrich,  for  less 
than  $500,  and  Massey,  the  former  owner,  became  the  ][^urchascr. 
Within  the  period  allowed  by  law,  Massey  redeemed  his  lands  from 
the  sale  to  Hoxsey,  and,  by  virtue  of  his  purchase  under  the  Good- 
rich execution  against  Hoxsey,  claimed  and  obtained  from  defend- 
ant the  money  paid  to  him,  as  sheriff,  to  redeem  the  land.  Thus 
it  is  seen  he  has  now  his  land  back  free  from  all  incumbrances, 
also  the  money  paid  to  redeem  it,  and  it  has  cost  him  a  sum  less 
than  $500. 

Our  opinion  is,  Massey  obtained  no  title  whatever,  either  to  his 
own  lands  or  the  money  paid  to  redeem  them  from  tiie  former  sale, 
under  the  pretended  sale  on  the  Goodrich  execution.  This  view 
of  the  law,  we  think,  is  sustained  by  the  decisions  in  this  court  and 
elsewhere,  so  far  as  we  have  been  able  to  find  any  bearing  on  the 
question  involved.  Baker  v.  Copenbarger,  supra;  Hatch  v.  Wag- 
ner,  15  IlL  127;  Den  v.  Steelman  et  a/.,  5  Hal.  (N.J.)  193;  Kidder 
V.  OrcuUy  40  Me.  589;  Jackson  v.  Willardy  4  Johns.  41;  Wilkes  v. 
Ferris,  5  id.  335;  Hagaman  v.  Jackson^  1  Wend.  502. 

Some  of  the  cases  cited  are  not  altogether  analogous,  and  others 
were  decided  with  reference  to  local  statutes,  but  all  of  them,  in  a 
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greater  or  less  degree,  sustain  the  principle  we  are  endeavoring  to 
maintain,  and  the  reasoning  is  illustrative  of  the  case  in  hand. 

In  Den  v.  Steehnan^  supra,  it  was  expressly  ruled  that  a  purchaser 
of  lands  at  sheriff's  sale,  i.i  that  State,  has  not,  previous  to  the 
making  and  delivering  to  him  of  a  deed  for  such  lands,  such  an 
interest  therein  as  can  be  levied  upon  and  sold  by  virtue  of  an 
execution  against  the  lands  of  the  debtor. 

In  Jackson  \.  Willardy  supra.  Chief  Judge  Ken^t  delivering  the 
opinion  of  the  court,  it  was  declared  that  lands  mortgaged  cannot  bo 
sold  on  execution  against  the  mortgagee  before  a  foreclosure  of  the 
equity  of  redemption,  though  the  debt  bo  due  and  the  estate  of 
the  mortgagee  has  become  absolute  at  law.  And  by  a  parity  of 
reasoning,  we  may  reach  the  conclusion,  lands  sold  upon  execution 
before  the  expiration  of  the  period  allowed  the  debtor  for  redemp- 
tion, are  not  liable  to  be  resold  on  execution,  as  the  property  of  the 
purchaser.  Until  the  lapse  of  that  period,  he  has  no  absolute 
estate,  and  absolutely  no  interest  that  attaches  to  the  land.  Indeed, 
the  purchaser  himself  could  sell  no  interest  in  the  lands.  All  he 
could  do  would  be  to  assign  the  certificate,  and  that,  as  wo  have 
^een,  is  not  subject  to  levy  and  sale  on  execution. 

Reference  has  been  made  to  the  case  of  Page  v.  Rogers^  31  Cal. 
20:3,  which  holds  a  purchaser  of  lands  at  execution  sale  has  such 
an  interest  therein  as  is  subject  to  levy  and  sale,  even  before  the 
expiration  of  the  time  allowed  for  redemption,  but  we  think  the 
cases  cited  rest  upon  the  sounder  and  better  reasoning,  and  con- 
form more  nearly  to  the  analogies  of  the  law.  They  are  more  in 
harmony  with  the  decisions  of  this  court,  so  far  as  the  question  li;ia 
been  incidentally  discussed. 

The  cases  of  Morrison  v.  Turetz,  7  Watts,  437;  Slater^s  Appeal^ 
28  Penn.  St  169;  /Stephens'  Appeal,  8  W.  &  S.  186,  and  other  cases 
in  that  court,  simply  hold  a  purchaser  of  lands  at  sheriff's  sale 
has  such  an  inceptive  interest  in  the  soil  as  may  be  bound  by 
a  judgment,  and  which,  when  perfected  by  payment  and  convey- 
ance, gives  the  incumbrancer,  by  relation,  the  benefit  of  his  secu- 
rity to  the  extent  of  the  whole  estate.  Had  the  sheriff,  in  this  case, 
brought  the  money  into  court,  and  had  the  contention  been  as  to 
the  proceeds,  as  was  the  case  in  Stephens'  Appeal,  supra,  some  of 
the  cases  cited  would  be  more  in  point. 

But  no  authority  can  be  found  anywhere  for  the  action  of  the 
sheriff  in  paying  the  redemption   money  directly  to  Massey,  to 
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whom  he  may  have  thought  it  equitably  belonged.  Whether  the 
judgment  was  a  lien  upon  the  proceeds,  was  a  judicial  question, 
and  one, the  sheriff  had  no  authority  to  determine.  The  utmost  he 
could  do.  In  such  a  case,  would  be  to  bring  the  money  into  court, 
where  it  could  be  safely  kept  until  the  parties  claiming  it  could  HI?- 
igate,  in  some  appropriate  mode,  their  respective  rights. 
The  judgment  will  be  aflBrmed. 

Judgment  affirmed. 


City  of  Shawneetowk  v.  Masomt. 

(82  ni.  337.) 

Munidpai  corporation  —  Liability  for  changing  grade  of  street. 

Where  a  municipal  corporation  changes  the  grade  of  a  public  street,  in  order 
to  convert  it  into  a  levee  to  prevent  the  overflow  of  a  river,  and  in  so  doing 
turns  mud  and  water  upon  the  premises  of  a  citizen,  or  creates  in  his  neigh- 
borhood a  stagnant  and  nnhealthful  pond,  it  will  be  liable  for  the  injozy 
arising  therefrom  to  the  property  as  a  whole.* 

A  CTION  for  damages.    The  opinion  states  the  case. 

W.  L,  HaUey  and  R.  W.  Townshendy  for  appellant 

F.  M.  Yaungbloody  for  appellees. 

ScHOLFiELD,  J.  The  material  allegations  in  the  first  count  of 
the  declaration,  and  which  present  with  sufficient  fullness  the 
character  of  the  action,  are,  that  plaintiffs  *'  are  the  owners  of  in- 
let No.  1139,  in  the  city  of  Shawneetown,  situated  and  fronting  on 
Front  street  in  said  city;  that  it  was  the  duty  of  the  city  to  keep 
said  street  in  repair  and  free  from  obstructions  in  front  of  said 
lot,  so  that  plaintiffs  might  have  a  convenient  passage  way  in  and 
out  of  said  premises ;  that  the  city  wrongfully  and  unlawfully 
erected  an  embankment  of  earth  of  great  height,  to  wit:  ten  feet» 
and  of  great  width,  to  wit:  sixty-two  feet  at  the  base  and  fourteen 
feet  on  top,  on  and  along  said  Front  street  in  front  and  adjoining 

^ _■   l_  I         I  II  _.  ■  I  I     ■  II  II         -      -M-T'l 1 —I 1 1 1 ' 1-m-M l-TW    ^^r*-\ ■ 1— I ■ _^^,p— 

•  See  Jntnan  v.  Tripp  (11 R.  I.  GiiO),  23  Am.  Rap.  620,  and  oaaes  olted. 
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the  premises  of  plaintiffs,  and  thereby  obstracted  and  preyented 
the  passage  way  into  and  oat  of  said  premises,  and  rendered  the 
lower  story  of  the  dwelling  unfit  for  use,  shut  out  the  light,  threw 
water  into  the  cellar,  etc.,  and  wholly  obstructeil  the  river  from 
the  same." 

The  defendant  pleaded  two  pleas  —  not  guilty,  and  a  license  — 
upon  both  of  whicli,  issues  were  joined. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs,  assessing 
their  damages  at  11,300,  upon  which,  after  overruling  a  motion  for 
a  new  trial,  the  court  gave  judgment 

[Omitting  some  minor  points.] 

The  injuries  complained  of  result  from  the  construction  by  the 
defendant  of  a  levee  along  Front  street  for  the  purpose  of  protect- 
ing the  city  against  the  inundation  or  overflow  of  the  Ohio  river. 
The  levee  is  authorized  by  the  city  charter,  and  its  construction 
was  prosecuted  by  the  authority  and  under  the  direction  of  the 
city.  No  portion  of  the  plaintiff's  property  is  taken  —  the  levee 
occupying  the  street  alone  —  and,  with  the  exception  of  water 
claimed  to  be  thrown,  by  reason  of  the  embankment,  into  the  plain- 
tiff's cellar,  the  injuries  complained  of  are  incidental,  rather  than 
direct. 

The  counsel  for  the  defendant  claim  that  the  embankment  was 
the  mere  raising  of  the  grade  of  the  street,  and  that  being  done  by 
the  city,  in  the  exercise  of  an  unquestioned  power,  adjacent  prop- 
erty owners  have  no  cause  to  complain  for  any  injury  they  may 
have  sustained  in  consequence. 

That  a  city  may  lower  or  elevate  the  grades  of  its  streets  at  its 
pleasure,  when  it  is  done  in  good  faith,  with  a  view  to  fit  them  for 
use  as  streets  to  meet  the  public  wants,  and  cannot  be  held  respon- 
sible for  errors  of  judgment  in  that  respect,  or  made  liable  for  the 
inconvenience  and  expenses  of  adjusting  the  adjacent  property  to 
the  grade  of  the  street  as  improved,  was  held  in  Kevins  v.  Peoria^ 
41  111.  502;  and  this  has  been  followed  in  the  cases  since  decided 
in  which  that  question  was  material.  The  presumption  is,  that 
those  who  purchase  lots  upon  streets  calculate  the  chances  of  such 
elevating  or  lowering  of  the  grade  of  the  streets,  as  the  increase  of 
population  of  the  city  may  require,  in  order  to  make  the  passage 
to  and  from  the  several  parts  of  it  safe  and  convenient,  and,  as 
their  purchases  are  always  voluntary,  they  may  indemnify  them- 
selves in  the  price  of  the  lots  which  they  buy,  or  take  the  chance 
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of  future  improvements,  as  they  shall  see  fit.     CalUnder  v.  Marshy 
1  Pick.  418. 

But  in  Nevins  v.  Peoria^  supra,  it  was  said:  ^^The  same  law, 
that  protects  my  right  of  private  property  against  invasion  by 
private  individuals,  must  protect  it  from  similar  aggressions  on  the 
part  of  municipal  corporations.  A  city  may  elevate  or  depress  its 
streets  as  it  thinks  proper,  but  if,  in  doing  so,  it  turns  a  stream  of 
mud  and  water  upon  the  grounds  and  into  the  cellars  of  one  of  its 
citizens,  or  creates  in  his  neighborhood  a  stagnant  pond  that 
brings  disease  upon  his  household,  upon  what  ground  of  reason  can 
it  be  insisted  that  the  city  should  be  excused  from  paying  for  the 
injuries  it  has  directly  wrought?"  And  it  was  held  that,  to  the 
extent  to  which  the  owner  is  deprived  of  the  legitimate  use  of  his 
property,  or  its  value  is  impaired,  by  the  act  of  the  city,  he  may 
recover.  This  was  followed  in  The  City  of  Aurora  v.  Oilleit  et  al, 
56  111.  132,  where  the  basement  of  the  plaintiff's  house  was  flooded 
by  reason  of  the  defective  sewerage  of  the  city  ;  in  City  nf  Aurora 
V.  Reed,  57  id.  29,  where,  through  the  insufiBcient  drainage  pro- 
vided by  the  city,  plaintiffs  property  was  flooded  by  surface  water; 
in  City  of  Pehin  v.  Brereton,  67  id.  477,  where  the  injury  com- 
plained of  was  the  making  of  deep  excavations  in  the  street  and 
sidewalk  adjoining  plaintiff's  lots,  so  that  he  was  obstructed  in  his 
access  to  them;  in  City  of  PekiJi  y.Wmkely  77  id,  56,  where,  by  the 
embankment  of  a  railroad,  access  to  the  plaintiff's  lots  was  cut  off, 
and  in  Bloomington  v.  BroJcatv,  77  id.  194,  where  the  complaint  was 
that  the  city  was  so  constructing  the  street  as  to  flow  the  water 
from  the  street  upon  the  plaintiff's  property. 

There  can,  therefore,  in  no  view,  be  any  question  but  that  the 
plaintiffs  are  entitled  to  recover  for  any  peimanent  injury,  caused 
by  the  erection  of  the  embankment,  to  their  property,  by  reason  of 
its  throwing  the  water  into  the  cellar,  rendering  the  house  damp 
and  unhealthy,  or  cutting  off  access  to  the  property,  which  may  be 
sustained  by  the  proof. 

But  we  are  of  opinion  the  erection  of  this  embankment  is  not  to 
be  strictly  regarded  as  the  mere  elevation  of  the  grade  of  the  street. 
It  is  true,  it  is  still  used  as  a  street,  but  the  elevation  is  not  made 
with  a  view  of  improving  the  street,  but  as  a  levee,  for  the  protec- 
tion of  the  city  against  inundation  from  the  Ohio  river. 

When  the  street  was  laid  out  there  is  nothing  to  show  that  this 
was  one  of  the  anticipated  uses  to  which  it  was  to  be  devoted,  and 
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it  cannot,  therefore,  be  assumed  that,  when  lot  owners  purchased, 
they  purchased  with  the  view  that  this  levee  might  be  constructed 
where  it  is.  It  is  an  appropriation  of  the  street  to  a  new  use,  we 
concede,  legitimate  enough  in  itself,  but  still  a  use  not  implied 
from  the  laying  out  of  the  street,  and  it  cannot  be  intended  lot 
owners  have,  by  anticipation,  compensated  themselves  against  loss 
resulting  by  reason  of  its  erection,  as  in  the  case  of  the  change  of 
grades  in  streets  properly. 

This  appropriation  of  the  street  occurred  since  the  adoption  of 
the  present  Constitution,  and,  therefore,  if  the  plaintiffs'  property 
has  been  '^  damaged  "  by  the  erection  of  the  embankment,  they  are 
entitled  to  just  compensation.     Const  1870,  Art  2,  §  13. 

There  is  some  difficulty  in  determining  with  precision,  and  it  is 
probably  impossible  to  lay  down  a  rule  by  which  to  ascertain,  in  all 
'Cases,  when  property  is  to  be  considered  as  damaged,  within  the 
meaning  of  this  provision  of  the  Constitution. 

In  Sio7ie  v.  Fairhury,  Pontiac  and  Northtoestwn  Bailrocul  Co,y  68 
111.  394,  a  majority  of  the  court  held  the  injury  for  which  compen- 
sation is  to  be  made,  in  such  cases,  must  be  a  direct  physical  injury. 

In  Chicago  aiid  Pacific  Railroad  Co,  v.  Francis^  70  IlL  238,  it 
was  held,  where  the  property  is  not  taken,  the  damages  for  which 
there  may  be  a  recovery  must  be  real,  and  not  speculative.  It  was 
said,  after  discussing  the  question  at  some  length:  "We  must, 
therefore,  hold  that  the  damage  contemplated  by  the  Constitution 
must  be  an  actual  diminution  of  the  present  value  or  price,  caused 
by  constructing  the  road,  or  a  physical  injury  to  the  property,  that 
renders  it  less  valuable  in  the  market,  if  offered  for  sale." 

In  Page  ei  ah  v.  Chicago,  Milwaukee  and  81.  Paul  Railway  Co., 
70  IlL  324,  which  was  a  condemnation  for  railroad  purposes,  it  was 
held,  the  true  measure  of  compensation  for  the  land  damaged  but 
not  taken,  is  the  difference  between  what  the  whole  property  would 
have  sold  for,  unaffected  by  the  railroad,  and  what  it  would  sell  for 
as  affected  by  it,  if  it  would  sell  for  less.  The  damages  must  be 
for  an  actual  diminution  of  the  market  value  of  the  land,  and  not 
speculative. 

The  last  two. cases  proceed  upon  the  same  principle  substantially 
that  has  been  applied  by  the  English  courts  in  construing  the 
'*  Lands  Clauaes  and  Railways  Clauses  Consolidation  Acts,"  provid- 
ing for  the  payment  of  damages  in  case  property  is  "  injurionsly 
affected  by  the  execution  of  the  works." 
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It  is  said,  in  Lloyd's  **Law  of  Compensation/'  based  on  these 
statates:  '^Land  owners  are  generally  entitled  to  compensation  in 
respect  of  their  property  being  injuriously  affected,  when  it  is 
depreciated  in  value  by  an  act  of  the  railway  company,  which,  if 
done  by  a  private  individual,  would  support  an  action/'    P.  85. 

Where  property  is  so  circumstanced  that  it  has  no  certain  market 
value,  so  as  to  apply  the  rule  recognized  in  the  cases  cited,  the 
proof,  to  authorize  a  recovery,  should  show  such  an  actual  injury 
as  in  some  substantial  way  affects  the  value  of  the  property  or  its 
use  ;  and  this  is  in  accordance  with  the  spirit  of  what  was  held  in 
Stotie  V.  Fairbury^  Pontidc  and  Northwostera  Railroad  Co,^  supra. 
This  may,  however,  be,  as  was  held  in  the  cases  referred  to,  relat- 
ing to  streets,  by  cutting  off  or  obstructing  access  to  the  property; 
by  causing  rooms  to  be  filled  with  smoke  or  unhealthy  or  offensive 
vapors  ;  by  rendering  the  walls  of  buildings  damp  or  unhealthy ; 
by  darkening  windows;  or,  in  short,  by  any  of  the  numberless 
ways  by  which  the  value  of  property  maybe  materially  depreciated, 
and  its  usefulness  impaired  —  the  test  being  that  the  injury  must 
rest  upon  some  substantial  cause  actually  impairing  the  value  of 
the  property  or  its  usefulness,  and  not  be  the  result  of  taste  or 
fancy,  merely  because  of  the  proximity  of  the  public  improvement 
to  the  property  assumed  to  be  affected  by  iL  It  may  be  that,  to 
some  persons,  and  for  some  purposes,  proximity  alone  to  a  public 
improvement  will  render  property  less  desirable  than  it  would  be 
under  other  circumstances.  This  may  be  so  in  regard  to  private, 
quite  as  notably  as  to  public  improvements,  but  so  long  as  the  im- 
provement is  lawful,  and  does  no  actual  injury,  such  incidental 
damage  has  never  formed  the  basis  of  recovery.  Property  owners 
are,  from  the  very  necessity  of  things,  subject  to  greater  or  less 
influence  from  surrounding  improvements,  and,  in  general,  are 
probably  as  much  benefited  as  injured  thereby  — but  whether  ben- 
efited or  injured,  such  influence  has  never,  of  itself  alone,  been 
regarded  as  sufficiently  definite  and  tangible  to  constitute  a  legal 
right;  and  we  cannot  suppose  it  is  intended  by  our  Constitution 
that  it  was  designed  it  should  be  made  the  basis  fo^*  the  payment  of 
damages  in  the  case  of  public  improvements. 

A  material  question  in  the  present  case  is,  whether,  in  determin- 
ing how  much,  if  any,  damage  is  done  to  the  plaintiffs'  property, 
the  evidence  shall  be  confined  to  a  particular  part  of  the  property 
claimed  by  the  plaintiffs  to  be  damaged,  or  shall  extend  to  the 
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whole  property,  and  the  question  determined  by  reference  to  the  effect 
the  bdildiug  of  the  embankment  has  upon  the  property  as  a  whole. 

The  court  below  ruled,  in  the  admission  of  evidence,  and  in- 
structed the  jury,  virtually,  that  the  inquiry  was  limited  to  the 
part  of  the  property  claimed  to  be  damaged,  and  that  proof  of 
special  benefit  to  any  portion  of  the  property  was  not  to  be  non- 
sidered. 

This  was  error.  Proof  of  general  benefits  resulting  from  the 
improvement,  to  this  property,  in  common  with  other  property  in 
the  city  was  inadmissible,  but  whether  this  particular  property  was 
damaged,  within  the  meaning  of  the  Constitution,  depended  upon 
whether  it  had  received  such  material  injury  as  rendered  it  less  val- 
uable to  the  owners,  or  less  useful,  as  a  whole,  than  it  would  have 
been  but  for  the  embankment  having  been  constructed  as  it  is. 

We  said,  in  Page  et  dL  v.  Chic(xgo,  Milwaukee  and  SL  Paul  Bail' 
way  Co.,  supra,  in  discussing  this  question  as  there  presented,  *^  It 
was  not  the  damages  to  a  strip  of  land  lying  within  a  limited  num- 
ber of  feet  of  the  road-bed,  that  the  jury  were  required  to  assess, 
but  the  damages,  if  any,  to  the  entire  tract,  by  reason  of  the  con- 
struction and  operation  of  appellee's  road.  It  is  inadmissible  to 
treat  that  portion  of  the  property  injured  as  a  distinct  and  separate 
tract  from  that  portion  benefited.  If  the  inconvenience  of  the  road 
to  a  certain  selected  part  of  the  tract  will  be  outweighed  by  the  addi- 
tional convenience  of  the  road  to  the  residue  of  the  tract,  the  tract 
will  not  be  damaged  by  the  inconvenience  of  the  road.  A  partial 
effect  only  is  not  to  be  considered,  but  the  whole  effect;  and  the  effect, 
not  upon  any  selected  part  of  the  tract,  but  upon  the  whole  tract 
This  is  not  deducting  benefits  or  advantages  from  damages,  but  it 
is  ascertaining  whether  there  be  damages  or  not"  The  ruling  in 
Chicago  and  Pacific  Railroad  Co.  v.  Francis,  supra,  was  the  same 
(omitting  some  minor  matters). 

Although  the  property  of  the  streets  was,  by  the  general  govern- 
ment, donated  for  street  purposes,  we  are  of  opinion  there  is  noth- 
ing in  the  act  of  Congress  making  the  donation  inconsistent  with 
the  exercise  of  the  |iower  by  the  general  assembly  to  authorize  the 
use  of  the  land  for  the  additional  public  purpose  of  a  levee.  The 
streets  are  not  destroyed,  nor  is  their  use  impaired  by  the  levee. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  oaoAO 
remanded. 

Judgment  reversed. 
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^  (88  ni.  851.) 

Jiuiake  in  description  of  lands  in  uitt. 

Where  a  will  describes  a  tract  of  land  devised  as  the  south-east  quarter  of  m 
section  containing  fort^  acres,  more  or  less,  the  description  of  the  qoantitj 
does  not  control  the  description  of  the  land,  and  the  court  will  not  consider 
the  fact  that  the  testator  did  not  own  the  land  described,  but  did  own  the 
south-east  quarter  of  the  nortli  Hast  quarter  of  that  section,  at  the  time  of 
making  the  will  and  of  his  death.* 

fllHE  case  appears  in  the  opinion. 
Metcalf  (6  Bradshaw,  for  appellant. 
Thonuis  O.  Atten,  for  appellee. 

Per  Curiam.  The  appellant  and  appellee  are  brother  and 
sister — the  only  children  and  heirs  at  lav  of  Jonathan  Bishop, 
deceased.  Their  father,  when  he  mode  his  will  and  at  his  death, 
was  the  owner  in  fee  of  120  acres  of  land,  lying  in  and  being  part 
of  the  north-cast  quarter  of  a  certain  section  10,  and  consisting  of 
one  80  acre  tract,  being  the  north  half  of  that  quarter  section,  and 
of  one  40  acre  tract,  being  the  south-east  quarter  of  that  quarter 
section,  and  owned  no  other  real  estate. 

The  will  of  the  father  contains  the  following  . 

'*  2.  I  giro  and  bequeath  unto  my  son,  Drury  Bishop,  his  heirs 
and  assigns  forever,  all  that  piece  or  parcel  of  land  situated  in 
Madison  county.  State  of  Illinois,  to  wit :  the  north  half  of  the 
north-east  quarter  of  section  number  10,.in  township  number  8 
north,  in  range  number  9  west,  of  the  third  principal  meridian, 
containing  80  acres,  more  or  less  ;  also,  that  certain  piece  or  par- 
cel of  land  situated  in  Madison  county,  State  of  Illinois,  known 
and  described  as  follows,  to  wit:  the  south-east  quarter  of  section 
number  10,  in  the  township  number  three  (3)  north,  of  range 

■ —  -  -  — —  ^ 

•  See  Kuria  ▼.  Hibfitr  (60  lU.  514),  S  Am.  Rep.  6BS,  and  note;  Fitapatriek  r. 
Fitgpattick  (84  Iowa,  674),  14  Am.  Bep.  888. 
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number  9  west,  of  the  third  principal  meridian,  containing  40 
acres,  more  or  less." 

The  only  point  in  controversy  in  this  case  relates  to  the  con- 
struction of  that  clause  in  the  will  which  devises  to  Drury  Bishop 
''all  that  parcel  of  land  known  and  described  as  the  south-east 
quarter  of  section  10,  *  \  *  containing  40  acres,  more  or 
less,"  and  to  the  question  whether  the  facts  stated  can  be  consid- 
ered in  giving  construction  to  that  clause  in  the  will. 

It  is  plain  there  is  nothing  in  this  case  to  distinguish  it  in  prin- 
ciple from  the  case  of  Kurtz  v.  Hibner,  55  111.  514,  unless  it  be  in- 
deed the  use  of  the  words,  "containing  40  acres,  more  or  less," in 
the  description  of  the  land  devised.  It  is  contended  that  this  ia 
evidence,  on  the  face  of  the  will,  of  a  mistake,  or  that  the  words, 
on  their  face,  contain  two  descriptions,  one  saying  it  is  **  the 
south-east  quarter  "  of  the  section  mentioned,  and  the  other  saying 
it  is  "  a  40  acre  tract,"  Ijring  in  that  section. 

We  know  of  no  adjudicated  case  or  elementary  rule  by  which 
the  use  of  the  words,  ^*  containing  40  acres,  more  or  less,"  can  be 
allowed  to  affect  or  modify  a  description,  such  as  '^  the  south-east 
quarter  of  said  section,"  which  is  clear  and  certain  as  to  location 
and  boundaries.  Quantity,  in  the  description  of  land,  is  never 
allowed  to  control  courses,  distances,  monuments  or  natural  land 
marks,  such  as  creeks,  rivers,  ponds  or  lakes.  The  majority  of 
the  court  are  of  opinion  that  these  extraneous  facts  cannot  be 
considered,  and  ought  not  to  control  the  plain  words  of  the  wilL 

The  decree  must  be  affirmed. 

Decree  affirmed. 

Shbldok,  G.  J.,  and  Dickey,  J.,  dissenting. 


Barkks  y.  Mbaks. 

(88  HI.  8T9.) 

Surgeon  —  Malpractiee. 


Physicians  and  surgeons  are  bound  to  exercise  ordinary  skill. 

Where  a  person  had  sustained  an  oblique  fracture  of  the  larger  bone  of  the 
leg,  and  the  surgeon  in  attendance  neglected  promptly  to  use  the  customaiy 
appliances  for  extension  and  counter-extendon,  whereby  the  limb  WM  mate* 
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riall J-  Bbortened,  it  not  appearing  that  the  patient  was  unable  to  undergo 
such  treatment,  Iield,  that  the  surgeon  was  liable  in  damages.* 


A 


CTION  for  damages  for  malpractice.      The  opinion  states  the 
case. 


W.  Stoker  £  Son,  for  appellant. 

B.  B.  Smith  and  if.  SchcBffery  for  appellee. 

Craig,  J.  This  was  an  action  on  the  case  brought  by  Harriet  H. 
Means,  in  the  Oircait  Court  of  Marion  county,  against  appellants 
to  recover  damages  for  the  unskillful  and  negligent  manner  in 
which  they,  as  physicians  and  surgeons,  treated  a  broken  leg  of 
appellee. 

The  ground  mainly  relied  upon  by  appellants  to  secure  a  rerersal 
of  the  judgment  is,  that  appellee  failed  to  establish,  by  a  pre- 
ponderance of  evidence,  a  want  of  skill  or  a  want  of  ordinary  or 
proper  care  on  the  part  of  appellants,  either  in  adjusting  the  frac- 
ture or  treating  the  broken  limb. 

The  facts  in  this  case  have  been  passed  upon  by  two  juries,  each 
of  which  returned  a  verdict  in  favor  of  appellee.  The  first  trial 
resulted  in  a  verdict  of  toOO,  which,  on  motion  of  appellants,  the 
Circuit  Court  set  aside  and  granted  a  new  trial.  Upon  the  second 
trial  the  jury  returned  a  verdict  for  $1,000,  upon  which  the  court 
rendered  judgment. 

Where  the  facts  in  a  case  have  been  passed  upon  by  two  juries, 
each  finding  the  same  way,  and  then  a  reversal  is  asked  on  the 
ground  that  the  evidence  is  not  sufficient  to  sustain  the  verdict,  it 
must  be  a  case  in  its  facts,  where  the  verdict  is  manifest  and  clearly 
in  conflict  with  the  proof,  to  justify  a  reversal. 

The  law  has  intrusted  the  trial  of  issues  of  fact  before  a  jury, 
and  where  a  party  has  had  the  benefit  of  two  trials  in  the  mode 
prescribed  by  law,  an  appellate  court  ought  not  to  interfere,  except 
to  prevent  manifest  injustice. 

It  is  true  there  is  a  clear  conflict  in  the  evidence  as  to  the  skill 
used  by  appellants  in  the  treatment  of  the  broken  limb,  but,  upon 
a  careful  examination  of  the  whole  testimony,  we  think  it  apparent 

*  See  Smothers  v.  Havkn  (34  lows,  286),  11  Am.  Rep.  141,  and  note,  14G;  Al- 
mond T.  Nugent  (84  lown,  SOO),  11  Am.  Rep.  147;  Staleyv.  Jameson  (46Iiid.  169), 
15  Am.  Rep.  3BS. 

Vol.  XXV  — 42 
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that  the  record  discloses  enough  upon  which  to  base  the  verdict  of 
the  jury. 

The  law  required  appellants  who  held  themselves  out  to  the  pub- 
lic as  physicians  and  surgeons,  to  possess,  and  in  their  practice,  nse 
ordinary  skill  in  their  profession.  While,  perhaps,  they  would  not 
be  required  to  possess  the  highest  degree  of  skill  which  the  most 
learned  might  acquire  in  the  profession,  yet  they  were  bound  to 
have,  and  in  their  practice  use,  that  degree  of  skill  which  is  ordi- 
narily possessed  by  physicians  in  practice.  Ritchey  y.  West^  23 
111.  385. 

And  where  an  injury  results  from  a  want  of  ordinary  skill,  or 
from  a  failure  to  exercise  proper  diligence  and  caution  in  the  treat- 
ment of  a  case,  the  physician  must  be  held  responsible. 

The  question  then  is,  whether  appellants,  in  the  treatment  of 
appellee,  used  that  skill  which  the  law  required,  or  whether  there 
was  evidence  tending  to  establish  a  want  of  ordinary  skill  in  the 
treatment. 

It  appears,  from  the  testimony  contained  in  the  record,  that,  on 
the  19th  day  of  January,  1872,  appellee's  leg  was  broken.  The 
fracture  of  the  larger  bone  was  oblique,  and  near  the  upper  part  of 
the  lower  third  of  the  limb.  The  fracture  of  the  smaller  bone 
was  nearly  transverse,  and  was  from  two  to  three  inches  above  the 
ankle  joint. 

Immediately  after  the  injury,  and  within  twenty  minutes  after 
the  leg  was  broken,  appellants  were  called  upon  and  undertook  the 
treatment  of  the  case. 

Dr.  Oreen,  upon  examination  and  measurement,  found  the  bro- 
ken leg  three-quarters  of  an  inch  short.  In  his  evidence  before  the 
jury,  he  said:  ^'  Shortening  is  caused  by  lapping  of  bones;  the 
upper  fragment  of  the  smaller  bone  has  slipped  past  the  lower 
fragment,  and  makes  a  prominence;  that  is  the  case  with  both 
bones;  there  is  lapping  of  three- fourths  of  an  inch,  producing 
shortening. 

This  witness  also  testified:  '^The  first  duly  of  a  surgeon  is  to 
adjust  the  fracture.  I  mean  by  that,  extension  or  pulling  oat  the 
same  as  the  well  bone.  My  practice  is  to  set  the  bone  anyhow.  If 
I  find  the  patient  too  nervous  without,  or  there  is  too  great  rigidity 
of  the  muscles,  I  put  him  under  the  influence  of  chloroform,  if  he 
cannot  stand  it  witliout;  and  if  the  patient  would  not  allow  a 
proper  adjustment  of  the  fracture,  I  would  abandon  the  ease. 
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The  fragment  cannot  be  properly  adjasted  without  extension  and 
counter-extension.  Counter  extension  means  holding  it,  and  exten- 
sion, extending  it.  It  is  done  by  pulling  it  out  the  proper  length, 
and  holding  it  there." 

We  have  given  this  portion  of  Dr.  Oreen's  evidence  as  he  gave  it 
to  the  jury,  for  the  reason  that  his  testimony  is  directly  in  point, 
and  he  seems  to  be  skilled  in  his  profession. 

According  to  the  medical  testimony  before  the  jury,  it  'was  the 
duty  of  appellants,  when  they  were  employed  as  surgeons  to  treat 
the  broken  limb,  to  adjust  the  fracture  and  extend  the  limb  to  its 
original  length,  and  when  this  was  accomplished,  and  the  bones 
placed  in  apposition,  use  those  appliances  in  general  use  among 
surgeons  which  are  best  calculated  to  and  will  hold  the  limb  in 
proper  position,  and  at  its  original  length. 

Was  this  done  by  appellants  ? 

When  the  fracture  was  adjusted,  they  do  not  pretend  extension 
or  counter-extension  was  used.  The  excuse  for  not  extending  the 
limb,  and  using  counter-extension  to  hold  it  to  its  proper  position, 
was  on  account  of  extreme  tenderness  and  swelling.  This  excuse 
is,  however,  in  conflict  with  the  testimony  of  several  witnesses  who 
were  present  at  the  time. 

Appellants  were  called  upon  to  adjust  the  fracture,  within  twenty 
or  thirty  minutes  after  the  bones  were  broken.  While  the  limb 
may  have  become  swollen  immediately  after  the  injury,  yet  it  is 
unreasonable  to  suppose  swelling  would  have  occurred  so  soon,  or 
that  degree  of  tenderness  then  existed  that  would  manifest  itself  a 
few  days  after  the  accident. 

Upon  this  point  we  are  not,  however,  left  to  conjecture.  It  was 
proven  by  several  witnesses  who  were  present,  that  no  swelling  of 
the  limb  had  occurred  when  the  fracture  was  adjusted  and  placed 
in  splints  by  one  of  appellants. 

It  is  true,  appeUants  claim  that  extension  and  counter-extension 
were  attempted  some  days  after  the  fracture  was  adjusted,  and  the 
patient  could  not  endure  it,  but  it  does  not  satisfactorily  appear 
that  the  ankle  joint  was  injured,  or  the  fracture  so  near  it  as  to 
interfere  with  proper  treatment.  But,  independent  of  this,  no 
good  reason  is  shown  why  extension  and  counter-extension  were 
not  used  in  the  first  instance. 

The  shortening  of  the  limb,  the  prominence  produced  by  the 
lapping  of  the  bones,  spoken  of  by  Dr.  Qreen,  the  inability  of 
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appellee  to  use  her  leg  in  walking  without  pain,  the  jury  no  doubt 
concluded,  from  the  evidence,  were  to  be  attributed  to  the  fagt 
that  tlie  bones  were  not,  at  the  proper  time,  placed  in  apposition, 
and  the  limb  extended  and  held  in  position,  as  might  have  been 
done  by  the  exercise  of  reasonable  skill,  which  is  required  of  a 
surgeon  in  the  practice  of  his  profession. 

While  we  are  willing  to  concede  the  evidence  is  somewhat  con* 
flicting,  yet  we  are  not  prepared  to  say,  upon  consideration  of  all 
the  testimony,  the  jury  were  not  justified  in  arriving  at  the  con* 
elusion  reached  by  the  verdict. 

It  is  also  claimed  by  appellants  that  the  third  instruction  givea 
for  appellee  was  improper,  which  was  as  follows: 

*'That  if  you  believe,  from  the  evidence,  that,  in  the  treatment 
of  fractures  of  bones,  regard  should  be  had  to  the  direction  in 
which  the  break  occurred ;  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  fracture  of  the  bones  of  the  plaintiff,  which  the 
defendants  treated,  required  extension  in  order  to  secure  the  proper 
adjustment  of  the  parts  to  each  other,  and  that  the  defendants  di<} 
not  use  any  means  to  secure  extension,  but,  by  a  want  of  skill,  or 
by  negligence,  suffered  the  broken  fragment  to  be  or  become  dis- 
placed, and  that  thereby  the  plaintiff  has  suffered  and  become  per- 
manently lame  and  disabled,  as  charged  in  the  declaration,  you 
should  find  defendants  guilty." 

It  is  suggested  by  appellants,  "If  inflammation,  tenderness,  com- 
plication of  joint,  and  circulation,  admitted  of  extension  and 
counter-extension,  then  it  was  appellants'  duty  to  use  it,  and  not 
otherwise." 

While  it  is  true  appellants  could  not  be  held  responsible  on 
account  of  a  failure  to  use  extension  and  counter-extension,  if  the 
condition  of  the  patient  and  fracture  were  such  that  those  appli- 
ances could  not  be  resorted  to  or  endured,  yet  we  fail  to  perceive 
wherein  the  instruction  could  mislead  the  jury  in  that  regard.  If 
the  character  of  the  injury  received  was  such  that  appellee  could 
not  endure  extension  and  counter-extension,  then  a  failure  to  resort 
to  those  appliances  would  not  show  a  want  of  skill,  or  negligence 
on  the  part  of  appellants. 

The  jury  were  expressly  informed  by  the  instructions  that  the 
injury  of  which  appellee  complains  must  have  arisen  from  the  want 
of  skill  or  negligence  of  api)ellants  in  suffering  the  broken  frag* 
ment  to  become  displaced. 
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It  is  also  nrged  that  appellee^s  second,  fourth  and  fifth  instruc- 
tions wero  argumentative,  and  calculated  to  mislead.  We  do  not 
«o  regard  them.  They  state  the  law  involved  substantially  correct, 
and  they  contain  nothing  calculated  to  mislead  the  jury. 

The  appellants'  twelfth  instruction  the  court  modified.  In  this 
we  perceive  no  error.  The  instruction,  as  asked,  announced  the 
rule  that,  if  appellants  possessed  ordinary  skill,  they  could  not  be 
held  liable,  whether  they  used  ordinary  skill  or  not. 

A  surgeon,  in  order  to  relieve  himself  of  responsibility,  must  not 
only  possess,  but,  in  the  practice  of  the  profession,  must  use  ordi- 
nary skill. 

As  the  record  discloses  no  substantial  error,  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


Staaden  v.  The  People. 

(88111.432.) 

IndietfMnt — NoTi^verment  cf  ineorparaUon, 

In  an  indictment  for  arson  of  an  insored  building,  to  the  iujury  of  the  insurer, 
if  the  insarer  is  a  corporation,  the  fact  of  incorporation  must  be  distinctly 
averred. 

CONVICTION  of  arson.     Writ  of  error.     The  facts  appear  in 
the  opinion. 

Thomas  Shirley,  for  plaintiff  in  error. 

James  K.  Edsall,  Attorney-General,  for  the  People. 

Per  Curiam.  The  indictment  in  this  case  was  found  under 
section  14,  division  1,  of  the  Criminal  Code,  and  charges  that 
plaintiff  in  error  unlawfully,  willfully  feloniously,  and  maliciously  set 
iire  to  a  building  used  as  and  for  a  store  room  and  dwelling,  which 
building  was  insured  against  loss  by  fire  in  the  iStna  Insurance 
Company  of  Hartford,  Connecticut,  with  intent  to  injure  that 
insurance  company,  contrary  to  the  foiTn  of  the  statute.  B.  S. 
1874,  p.  364,  §  14. 

One  objeoidoD  taken  is  fatal  to  the  present  indietment     It  was 
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necessary  to  aver  the  gnilty  intent,  viz.:  that  the  bailding  was 
insulted  against  loss  by  fire,  and  that  the  accused  set  it  on  fire  with 
intent  to  injure  the  insurer.  Although  the  pleader  has  attempted 
to  make  such  an  aveiment  in  this  indictment,  it  is  defectively  done* 
It  is  apprehended  the  insurer  must  be  a  natund  person  or  a  body 
corporate — some  party  capable  of  being  injured.  It  is  not  alleged 
the  ^tna  Insurance  Company  of  Hartford,  Oonnecticutp  is  nn 
incorporated  company  under  the  laws  of  that  State. 

Where  the  charge  is,  the  intent  was  to  injure  a  body  of  persons 
by  a  company  name,  unless  such  company  is  incorporated,  it  should 
be  averred  the  accused  set  the  building  on  fire  with  intent  to  injure 
the  persons  composing  that  company,  stating  the  names  of  such 
persons.  The  case  of  Wallace  v.  The  People,  63  III.  451,  is  an 
authority  for  this  view  of  the  law. 

This  was  not  done,  and  the  motion  to  quash  the  indictment 
ought  to  have  been  allowed. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgmeni  revermL 


BUBCHARD  Y.  DUKBAB. 
(WBL  460.) 
OofUraet — Place  of  making  and  of  ef^oreement-^^JonJUei  ef  Imtf . 

The  law  of  the  place  where  the  contract  is  made  governs  as  to  the  rights  and 
liabilitiea  of  the  parties  ;  that  of  the  place  of  performance  as  to  the  enforce- 
ment. 

Where  a  contract  of  an  equitable  character  is  made  in  another  State  in  whidk 
there  is  no  distinction  between  courts  of  law  and  of  equity,  it  can  still  be 
enforced  in  this  State  onlj  in  a  court  of  equity. 

A  promissory  note  was  executed  in  New  York,  by  a  husband  and  wife,  for  a 
debt  of  the  husband,  and  expressly  charged  the  wife's  separate  eetste. 
Under  the  laws  of  New  York  the  liability  of  the  wife  on  such  a  note  is 
purely  equitable;  but  both  legal  and  equitable  remedies  are  administered 
by  the  same  court.  In  an  action  ou  the  note  against  both  husband  and  wife 
in  niinois,  where  legal  and  equitable  remedies  are  administered  by  sevend 
tribunals,  Ae2d,  thMt  the  liability  of  the  husband  was  at  law,  and  that  of  the 
wife  in  equity,  and  that  a  joint  judgment  againsithem  at  law  waa  void. 
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ASSUMPSIT  on  a  promisaory  note,  made  in  the  State  of  New 
York,  by  a  married  woman  and  her  hnsband,  and  charging 
her  separate  estate,  but  executed  for  a  debt  of  her  husband,  and 
solely  as  security  for  him. 

Certain  statutes  and  decisions  of  courts  of  New  York  were  read 
on  the  argument,  and  those  that  are  material  to  the  case  are  re- 
ferred to  in  the  opinion. 

The  plaintiff  had  judgment  against  both  defendants,  and  the 
wife  appealed. 

0, 5.  Eldridgey  for  appellant. 

Bonfield  ii  Paddock,  for  appellee. 

ScHOLFiELD,  J.  The  instrument  on  which  suit  is  brought  hay* 
mg  been  executed  in  the  State  of  New  York,  we  must  resort  to  the 
law  of  that  State  to  determine  the  nature  of  the  obligation  it  im- 
poses on  the  appellant  Prior  to  the  enactment  of  recent  statutes, 
and  decisions  thereunder,  it  is  quite  clear  there  was  no  substantial 
difference  in  the  law,  in  this  respect,  in  the  State  of  New  York  and 
this  State.  Thus,  it  was  held  in  Vale  y.  Dederer,  18  N.  Y.  265, 
and  22  id.  454,  that  the  signing  of  a  promissory  note  by  a  married 
woman,  as  surety  for  lier  husband,  merely,  did  not,  even  in  equity, 
bind  her  separate  estate,  notwithstanding  she,  in  fact,  intended  it 
to  have  that  effect;  and  this  ruling  is  referred  to  with  approval 
and  followed  in  Carpenter  v.  Mitchelly  i>0  111.  470;  WilliariM  v.  JSTw- 
guniUy  69  id.  214;  Bressler  et  al.  v.  Kenty  61  id.  426.  But  in  Yale 
V.  Dederer,  supra,  the  court  went  further,  and  held  that,  in  order 
to  create  a  charge  upon  the  separate  estate  of  a  married  woman, 
the  intention  to  do  so  must  be  declared  in  the  very  contract  which 
is  the  foundation  of  tlie  charge,  or  the  consideration  must  be  ob- 
tained for  the  direct  benefit  of  the  estate  itself;  thus,  by  implica- 
tion, holding  that  a  charge  upon  the  separate  estate  of  a  married 
woman  might  be  created  where  the  intention  to  do  so  is  declared 
in  the  contract  which  is  the  foundation  of  the  charge,  or  the  con- 
sideration is  for  the  direct  benefit  of  the  estate  itself.  And  in  The 
Corn  Exchange  Insurance  Co.\,  Babcock,42  N.  Y.  613;  8.C.,  1  Am. 
Bep.  601,  the  Commission  of  Appeals  so  expressly  ruled,  and,  also, 
that  it  was  unnecessary  that  the  con  ti-act  should  contain  a  descrip- 
tion of  the  property  to  be  charged.  This  point  has  never  arisen  for 
adjudication  in  this  court,  nor  is  it  now  necessary  to  indicate  what 
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our  conclusion  would  be  were  the  question  one  for  our  determination. 
It  is  sufficient,  for  the  present,  that  such  is  the  law  of  the  place 
where  the  contract  was  made.  In  the  case  last  referred  to,  a  judg- 
ment was  sustained,  under  the  New  York  Code  of  Procedure  —  in 
form,  a  judgment  at  law  —  without  indicating  any  property  out  of 
which  it  was  to  be  satisfied;  and  Commissioner  Hunt,  in  the  ma- 
jority opinion,  says,  alluding  to  objections  to  the  form  of  the  proceed- 
ings :  "I  have  considered  these  points  with  reference  to  our 
statutes.  As,  in  my  judgment,  this  case  comes  within  those  stat- 
utes and  the  form  of  the  action,  the  form  of  the  judgment  and  the 
execution  upon  it  are  to  be  regulated  by  them.  They  are  right,  in 
form,  under  the  provisions  of  our  statutes." 

The  court  below  held,  on  the  authority  of  this  case,  we  infer, 
that  the  obligation  of  appellant  was  valid  and  binding  at  law  in 
the  State  of  New  York,  and,  consequently,  that  it  can  be  enforced 
here  as  a  legal  undertaking. 

It  would  seem  that  the  quotation  we  have  made  from  the  opin- 
ion of  Commissioner  Hunt,  itself,  shows  that  the  form  of  the  rem- 
edy in  that  case  was  approved  solely  because  it  was  authorized  by 
the  New  York  statutes;  but  he  again  says,  at  page  638:  "Where 
the  proceeding  was  strictly  one  in  equity,  it  may  have  been  neces- 
sary that  the  judgment  should  specify  the  property  against  which 
the  process  should  issue.  Under  our  statutes,  the  suit,  the  judg- 
ment and  the  execution  are  in  the  ordinary  manner  of  suits  at  law.** 

Earl,  Com'r,  in  his  separate  opinion  in  the  same  case,  at  page 
642,  says:  "The position  of  a  f&nie  covert^  then,  in  this  State,  in 
reference  to  her  contracts,  is  as  follows:  "She  is  bound,  like  ^fcmt 
sole,  ))y  all  her  contracts  made  in  her  separate  business,  or  relating 
to  her  separate  estate,  within  the  meaning  of  the  acts  of  1848, 
1849,  1860  and  1862  ;  and  such  contracts  can  be  enforced  in  law 
or  equity,  as  the  case  may  be,  just  as  if  she  were  a  fenie  sole.  All 
her  other  contracts  are  void  at  law,  and  do  not  bind  her  personally, 
but  may  be  enforced  in  equity  against  her  separate  estate,  provided 
tlio  intention  to  charge  the  estate  be  stated  in  the  contract"  He 
comes  to  the  conclusion  that  the  defendant,  by  her  contract  of 
indorsement,  charged  her  separate  estate,  in  equity,  and  that  it 
might,  under  their  statutes,  be  reached  through  the  form  of  pro- 
ceeding then  before  the  court,  first,  however,  amending  the  judg- 
ment so  as  to  require  a  satisfaction  out  of  the  defendant's  separata 
estate. 
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As  we  understand  the  opinion  of  Oommissioner  Kirsr,  he  does 
not  claim  that,  under  the  laws  of  that  State,  a  married  woman 
incurs  a  general  indebtedness  by  such  an  instrument,  but  simply 
that  she  creates  a  charge  upon  her  separate  estate,  which  may  be 
enforced  by  a  form  of  proceeding  like  that  then  under  considera- 
tion. The  basis  of  the  liability  is,  therefore,  still  of  an  equitable 
naturc,  though  materially  modified  by  statute. 

In  Loomis  v.  Buck,  56  N.  Y.  462,  suit  was  brought  on  an 
instalment  haying  the  form  of  an  ordinary  promissory  note, 
except  that  it  concluded  by  charging  the  amount  upon  the  separate 
estate  of  the  maker,  and  stating  that  the  consideration  had  been 
incuiTGd  for  the  benefit  thereof.  The  defense  was  iuterposed  that 
the  signature  was  obtained  by  duress ;  and,  in  determining  whether 
this  defense  could  be  set  up  against  the  plaintiff,  who  was  an 
assignee,  the  court  said:  '^  The  note,  so  far  as  Mrs.  Ruck  was  con- 
cerned, was  void  at  common  law,  by  reason  of  her  coverture,  and 
it  is  not  helped  by  any  of  the  statutes  of  this  State  in  respect  to 
married  women.  These  statutes  render  valid,  at  law,  such  con- 
tracts, only,  of  femes  covert,  as  relate  to  their  separate  estates,  or 
are  made  in  the  course  of  their  separate  business.  As  to  the  last- 
mentioned  contracts,  married  women,  under  our  statutes,  stand, 
at  law,  on  the  same  footing  as  if  unmarried,  and  can,  therefore, 
make  negotiable  paper,  which  will  be  governed  by  the  law  mer- 
chant ;  but  as  to  other  obligations,  they  still  stand  on  the  same 
footing  as  before  the  enactment  of  these  statutes.  Their  contracts 
are  void  at  law,  but  if  they  have  sepai*ate  estates,  courts  of  equity 
will  enforce  them  as  against  such  estates.  According  to  the  late 
decisions  in  this  State,  an  express  charge  upon  the  separate  estate 
is  required  to  be  contained  in  the  contract  The  law  merchant^ 
which  gives  to  the  bona  fide  transferee  of  negotiable  paper  greater 
rights  than  those  of  the  transferror,  has  no  application  to  this 
class  of  obligations.  They  are  not  recognized  at  law,  and  we  have 
been  referred  to  no  authority  tending  to  sustain  the  position  that 
the  transferee  of  an  obligation  of  a  married  woman,  obtained  from 
her  by  fraud  or  duress,  and  against  which  she  had  a  good  defense, 
when  in  the  hands  of  the  original  holder,  can  be  enforced,  in 
equity,  out  of  her  separate  estate,  simply  because  it  has  passed  into 
the  hands  of  a  bona  fide  transferee.  The  rules  applicable  to 
commercial  paper  cannot  govern  this  case.  It  must  be  governed 
by  the  rules  of  equity,  which,  iu  case  of  equal  equities,  and  in  the 
Vol.  XXV.— 43 
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absence  of  suifioient  groands  of  estoppel,  give  preference  to  the 
eqnity  which  is  prior  in  point  of  time.'' 

This  decision  was  rendered  nearly  four  years  after  the  announce- 
ment of  the  decision  in  Ths  Com  Excluinge  Ins.  Co.  v.  Babcojk, 
supra,  and  was  concurred  in  by  all  the  members  of  the  Court  of 
Appeals,  and  must  be  regai*ded  as  conclusive  that  the  liability  of  a 
married  woman,  in  such  cases,  is  purely  equitable,  and  that  what 
was  said  in  77io  Com  Exchange  Ins.  Co.  v.  Babcoch,  in  regard  to 
enforcing  it  as  a  judgment  at  law,  had  relation  to  the  form  of  the 
remedy  as  provided  by  statute  in  that  State,  only. 

But  the  law  of  the  remedy  is  no  part  of  the  contract.  Wood  ei 
al.  V.  Cliild  et  al,  20  111.  209.  ''  When  the  question  is  settled  that 
the  conti*act  of  the  parties  is  legal,  and  what  is  the  true  interpreta- 
tion of  the  language  employed  by  the  parties  in  framing  it,  the  Iw 
loci  ceases  its  functions,  and  the  lex  fori  steps  in  and  determines 
the  time,  the  mode  and  the  extent  of  the  remedy."  Sherman  et  ah 
V.  Oassett  et  al.,  4  Gilm.  531 ;  Chenot  v.  Lefevre,  3  id.  643. 

That  appellant  charged  her  separate  estate  with  the  payment  of 
the  amount  of  the  note,  by  the  law  of  New  York,  is  beyond  ques- 
tion, under  the  authority  of  Tlie  Com  Exchange  Ins.  Co.  v.  Bab- 
cocky  supra^  whicli  the  Court  of  Appeals,  in  Maxon  v.  Scott,  65  N. 
Y.  251,  says  must  now  be  regarded  as  the  established  law  of  that 
State.  But  this  is  in  equity  only ;  and,  although  by  our  present 
statutes  (R.  L.  of  1874,  p.  576),  married  women  may  sue  and  be 
sued,  either  with  or  without  joining  their  liusbands,  and  defend 
without  regard  to  whether  the  husband  shall  defend  or  not,  and 
judgments  maybe  recovered  against  them  and  satisfied  out  of  their 
separate  estates,  we  still  preserve  the  distinctions  between  actions 
at  law  and  suits  in  equity ;  and  there  is  no  authority  for  suing  and 
obtaining  judgments  against  them  in  actions  at  law  on  purely 
equitable  liabilities. 

The  liability  of  the  husband,  here,  is  at  law,  on  the  promissory 
note.  The  promissory  note,  as  to  appellant,  is  void  at  law,  and  the 
only  ground  of  proceeding  against  her  is  in  equity.  She  has 
charged  her  estate  with  its  payment.  It  is  absurd,  therefore,  that, 
still  observing  the  distinctions  between  courts  of  law  au4  courts  of 
equity  in  administering  remedies,  there  should  be  a  joint  judg- 
ment against  them  at  law. 

The  judgment  is  reversed. 

Judgment  reversed. 
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Blacklaws  y.  MiuifE. 

(8i  111.  50S.) 

DMcenU^llUgUimate  children, 

A  Btatate  piOTlded  that  illegitiinatti  cliildren  of  an  anmarried  woman  sboald 
inherit  from  the  mother.  Another  Htatute  provided  that  the  property  of  an 
intestate  should  descend  to  the  'cliildren.'  JTM,  that  the  wOiJ^chil- 
dren"  in  the  iatter  statute  had  leference  to  lawful  childzen  onlj,  and  that 
tiie  illegitimate  children  of  a  married  woman  were  left  subject  to  the  com- 
mon law  rule,  and  could  not  inherit  from  her. 


\] 


ILL  to  set  aside  deed  and  for  pai'tition.     The  case  is  stated  fa 
the  opinion. 


JV.  C.  Warner,  for  appellant. 
William  Lathrop,  for  appellees. 

Sheldon,  C.  J.  The  forty  acres  of  land  in  controYorsy,  situ- 
ated in  Winnebago  eonnty,  in  this  State,  was  purchased  from  the 
United  States,  in  the  year  1851,  by  Robert  Milne  and  AVillium 
Milne,  in  their  names,  with  the  money  of  their  mother,  Margaret 
Milne.  She  died  intestate,  in  the  year  1853,  leaving  several  cliil- 
dren, in  one  of  whom,  Margaret  Merchant,  the  wife  of  James 
Merchant,  the  equitable  title  of  Margaret  Milne  became  vested. 
Margaret  Merchant  died  intestate  in  18G3,  and  James  Merchant^ 
her  husband,  in  1874.  Margaret  Merchant  left,  surviving  her,  iivr, 
children,  two  of  whom  were  illegitimate,  of  which  last  class  i» 
James  Blacklaws,  the  complainant  in  this  suit.  After  the  death  of 
James  Merchant,  Robert  and  William  Milne,  the  trustees  under 
thovresulting  trust  in  favor  of  their  mother,  Margaret  Milne,  exe- 
cuted a  quit-claim  deed  of  their  interest  in  the  land  to  the  threo 
legitimate  children  of  Margaret  Milne,  then  Margaret  Merchant. 

This  was  a  bill  filed  by  James  Blacklaws,  one  of  the  two  illegiii- 
raate  children  of  Margaret  Merchant,  claiming  a  one-fiftli  interest 
in  the  land  as  one  of  the  five  children  she  left  surviving  her,  ask- 
ing to  have  set  aside  the  said  quit-claim  deed,  and  for  a  partition  of 
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the  premises.  The  Circuit  Court,  on  hearing,  upon  the  pleadings 
and  proofs,  found  that  the  complainant  had  uo  right  or  interest  in 
the  land,  and  dismissed  the  bill.  The  complainant  took  this  ap- 
peal from  the  decree. 

The  chief  question  presented  by  the  record  is,  whether,  pre- 
vioufiily  to  the  statute  of  1872  declaring  that  an  illegitimate  child 
shall  be  heir  of  its  mother,  the  illegitimate  child  of  a  married 
woman  was  capable,  in  law,  of  inheriting  the  estate  of  the  deceased 
mother. 

By  the  common  law,  the  rights  which  appertained  to  a  bastard 
were  very  few,  being  only  such  .as  he  could  acquire  j  for  ho  could 
viherit  nothing,  being  looked  upon  as  the  son  of  nobody,  and 
sometimes  called  ^/m5  nullinSy  sometimes  Jilius  pop uiL  1  Bl.  Com. 
485.  And  Mr.  Christian,  in  his  note  thereto,  says,  he  was  consid- 
ered filius  nullius  with  respect  to  inheritances  and  successions, 
though  the  law  took  notice  of  his  connection  with  his  natural 
parents  for  some  other  purposes.  But  it  is  contended  by  appel- 
lant's counsel  that  this  rule  of  the  common  law  u  superseded  by 
our  statute  of  descents,  by  which  the  property  of  an  iiitestate  is 
made  to  descend  to  and  among  the  children  and  their  descendants; 
that  the  complainant  is  the  child  of  his  mother,  Margaret  Merchant, 
and  is  embraced  within  the  plain  words  of  the  statute;  that  there  is 
nothing  restricting  the  customary  meaning  of  the  word  "children"; 
that  it  should  be  allowed  to  have  force,  and  the  positive  law  of  the 
statute  should  prevail  over  the  common-law  rule  ;  and  the  case  of 
Heath  v.  WJiite,  5'  Conn.  231,  is  cited  as  sanctioning  such  a  construc- 
tion of  the  language  of  the  statute.  If  there  were  simply  the 
above  provision  and  nothing  more,  in  our  statute  of  descents, 
previous  to  1872,  the  point  urged  might  be  one  worthy  of  consider- 
ation, though  it  is  a  rule  of  construction  th:.U prima  factSy  the  term 
^^children"  means  lawful  children.  Dorin  y.  Dorin,  13  Eng.  Rep. 
90  ;  L.  R.,  7  H.  L.  568.  But  the  53d  section  of  that  statute  pro- 
vides, that  the  illegitimate  child  or  children  of  any  single  or  unmar- 
ried woman  shall  be  deemed  able  and  capable  in  law  to  inherits  the 
estate  of  their  deceased  mother.  This  is  an  implied  recognition  of 
the  existence  of  the  rule  of  the  common  law  upon  the  subject^  and 
of  its  being  in  force,  and  is  an  abrogation  of  it  to  a  certain  extent, 
only. 

It  shows  the  understanding  of  the  makers  of  the  statute,  that 
<^ children"  did  not  embrace  illegitimate,  as  well  as  legitimate 
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children ;  and  that,  in  order  that  a  particular  class  of  illegitimate 
children,  those  of  any  single  or  unmarned  woman,  might  be  able  to 
inherit  from  their  deceased  mothers,  it  was  necessary  to  go  further 
and  make  an  express  proyision  to  that  effect.  The  General  As- 
sembly have  legislated  upon  the  yery  subject,  expressly  proriding 
in  what  cases  illegitimate  children  may  inherit  from  their  mothers; 
and  such  must  be  taken  as  being  all  the  cases,  and  that,  in  all  other 
cases,  previous  to  the  statute  of  1872,  their  incapacity  to  inherit 
remains  as  at  common  law.  And  the  appellant  must  be  held  to 
come  within  such  incapacity,  as  his  mother,  Margaret  Merchant, 
died  before  the  passage  of  the  act  of  1872 — ^in  1863. 

[Omitting  a  question  of  fact] 

Perceiving  no  error  in  the  decree,  it  is  affirmed. 

Decree  affirmed. 


Jousi  Ibok  Company  v.  Scioto  Firb  Bbioe  CoMPAirr. 

(SBIU.  684.) 

Rights  and  duty  of  pledgee  of  eommereicU  paper. 

One  to  whom  a  promissory  note  is  pledged  as  collateral  secaritj  for  a  debtj 
unless  specially  authorized,  cannot  sell  the  same  on  default,  hut  is  hound 
to  collect  it  at  maturity,  and  apply  the  proceeds  to  the  debt. 

ACTION  on  a  promissory  note.  Defendant  pleaded  that  the 
plaintiff,  after  suit,  had  sold  certain  railroad  bonds  which  the 
defendant  had  put  in  its  hands  as  collateral  security  to  the  note, 
and  of  the  value  of  all  the  damages  sustained  by  plaintiff  by  the 
non-payment  of  the  note.  The  plaintiff  replied,  in  substance,  that 
such  sale  was  regularly  made  at  auction  to  the  highest  bidder  upon 
due  notice.  The  defendant  demurred  to  the  replication,  the  de- 
murrer was  overruled,  and  the  plaintiff  had  judgment,  from  which 
the  defendant  appealed. 

Fredrxek  Ulman,  for  appellant 

Sawiny  Jones  d  Hunting^  for  appellee. 

Dickey,  J.    The  pledge  of  commercial  paper  as  collateral  seen* 
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rity  for  the  payment  of  a  debt  does  not,  in  the  absence  of  a  special 
j>ower  for  that  purpose,  authorize  the  party  to  whom  such  paper  is 
fio  pledged  to  sell  the  securities  so  pledged,  upon  default  of  pay- 
ment, either  at  public  or  private  sale.  He  is  bound  to  hold  and 
collect  the  same  as  it  becomes  due,  and  apply  the  net  proceeds  to 
the  payment  of  the  debt  so  secured.  A  person  holding  property  or 
•securities  in  pledge  occupies  the  relation  of  trustee  for  the  owner, 
Aud  as  such,  in  the  absence  of  special  power  to  do  otherwise,  is 
bound  to  proceed  as  a  prudent  owner  would  with  his  own.  From 
the  very  nature  of  the  case,  property  can  only  be  applied  as  secu- 
rity through  the  process  of  sale.  Not  so  with  bonds,  mortgages  or 
promissory  notes.     Wlieeler  v.  Hewbould,  16  N.  Y,  392. 

It  is  insisted,  however,  that  the  bonds  mentioned  in  the  plea  are 
not  shown  to  have  been  commercial  paper.  It  is  not  perceived  that 
this  could  in  any  way  alter  the  case.  All  the  reasoning  in  support 
of  the  doctrine  laid  down  as  to  commercial  pai)er  applies  with  the 
same,  if  not  with  more,  force  to  bonds  payable  upon  condition. 
Put  up  to  sale,  no  bidder  can,  by  mere  inspection  of  the  paper, 
form  any  just  judgment  as  to  the  value  of  such  paper. 

The  statements  of  the  plea,  in  some  respects,  are  not  so  full  as 
they  should  be,  but  such  defects  are  fully  supplied  by  the  state- 
ments in  the  replication. 

Upon  the  facts  as  stated  and  confessed  in  the  record,  the  judg- 
ment, upon  the  demurrer,  should  have  been  for  appellant. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the  views  in  this  opinion. 

Judgment  reversed. 


Illikois  akd  St.  Louis  Railroad  akd  Goal  Oo.  y.  Oglb. 

(ffi  III.  087.) 

TreapoMfor  taking  coal  from  mine  —  Mecuure  of  damages, 

fa  an  action  of  treflpass  for  taking  coal  from  the  plaintifTs  n&lne,  the  meaaore 
of  damages  is  the  value  of  the  ooal  at  the  mouth  of  the  pit,  le«  the  cost  of 
carrying  it  there,  and  the  defendant  is  entitled  to  nothing  for  digging. 
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i  GTION  of  treBpass.    The  opinion  states  the  facts. 

O.  S  0.  A,  KmmeTy  for  appellant. 
(7.  TT.  &  E.  L.  Thonias,  for  appellee. 

Gbaio,  J.  This  was  an  action  of  trespass,  broaght  by  David 
Ogle  in  the  Girciiifc  Court  of  St  Glair  county,  against  the  Illinois 
and  St.  Louis  Railroad  and  Coal  Company,  to  recover  damages  for 
an  unlawful  entry  upon  the  plaintiff's  close,  and  digging  out  a 
certain  vein  of  coal.  A  trial  9f  the  cause  before  a  jury  resulted  in 
a  verdict  and  judgment  in  favor  of  the  plaintiff,  to  reverse  which 
this  appeal  was  taken  by  the  defendant. 

The  only  error  assigned  is,  that  the  court  erred  in  instructing 
the  jury  in  regard  to  the  measure  of  damages,  as  follows: 

'^  If  the  jury  believe,  from  the  evidence,  that  the  defendant  tres- 
passed upon  plaintiff's  land,  and  mined  coal  therefrom,  and  con- 
verted it  to  its  own  use,  the  jury  are  to  be  in  nowise  limited  by 
tlie  value  of  the  land  itself,  but  must  regard  the  instructions  of  the 
court  upon  the  question  of  what  is  the  proper  measure  of  damages. 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendant,  by 
its  servants  and  employees,  mined  coal  from  plaintiff's  land  with- 
out his  consent,  as  alleged  in  the  declaration,  and  did  so  by  mistake 
or  inadvertence,  and  without  knowledge  that  the  coal  was  being 
mined  from  plaintiff's  land,  then  the  jury  are  bound  to  allow 
plaintiff  the  value  of  the  coal  taken  from  his  land  within  five  years 
before  this  suit  was  commenced,  estimated  at  the  pit  mouth,  less 
the  cost  of  carrying  it  where  it  wus  dug  to  the  pit  mouth,  or,  in 
other  words,  the  plaintiff,  under  the  above  circumstances,  is  to  be 
allowed  the  value  of  the  coal  at  the  pit  mouth,  less  the  cost  of  car- 
rying it  there  from  the  place  where  it  was  dug,  allowing  defendant 
npthing  for  the  digging,  the  verdict,  however,  not  to  exceed  $65,- 
000." 

In  Robertson  v.  Jones,  71  111.  405,  the  same  question  presented 
by  the  instimctions  of  the  court  in  this  case  arose,  and  we  there 
held,  in  an  action  of  trespass,  the  owner  of  the  mine  could  recover 
the  value  of  the  coal  as  soon  as  it  was  severed  and  became  a  chattel, 
or  he  might  recover  the  value  of  the  coal  at  the  mouth  of  the  pit, 
less  the  cost  of  removing  it  from  the  mine,  after  it  was  dug,  to  the 
pit's  month. 
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The  instructions  giyen  are  in  harmony  with  the  views  expressed 
in  Robertson  v.  Jones,  but  it  is  urged  by  appellant  that  a 
diffei'ent  rule  has  been  established  in  other  courts,  and  our 
attention  is  called  particularly  to  Wood  v.  iforewood,  43  E.  C.  L. 
810;  Foriiythe  v.  WellSy  41  Penn.  St  291;  and  the  late  case,  in 
Michigan,  of  Winchester  v.  Craig,  decided  at  the  January  term, 
1876. 

The  decision  in  Robertson  t.  Jones,  supra,  although  in  harmony 
Irith  other  authorities,  is  predicated  mainly  on  the  decision  of  Martin 
?.  Porter,  6  M.  &  W.  353,  which,  like  the  case  before  us,  was  an 
action  of  trespass  for  breaking  and  entering  the  plaintiff's  close 
and  carrying  away  coal,  by  an  owner  of  an  adjoining  estate.  On 
motion  to  reduce  the  damages,  before  a  full  bench,  it  was  held  that 
the  plaintiff  was  entitled  to  recover  the  value  of  the  coal  as  soon  as 
it  existed  as  a  chattel,  which  would  be  its  value  at  the  mouth  of 
the  ptt,  after  deducting  the  expense  of  carrying  the  coals  from 
the  place  in  the  mine  where  dug,  to  the  pit's  mouth. 

This  decision  was  rendered  in  1839.  In  1841,  Wood  v.  Moretoood, 
supra,  was  tried  at  Derby  Summer  Assizes,  before  Baron  Park, 
and  on  the  trial  the  baron  directed  the  jury:  "That  if  there  was 
fraud  or  negligence  in  the  defendant,  they  might  give  as  damages, 
under  the  count  in  trover,  the  value  of  the  coals  at  the  time  they 
first  became  chattels,  on  the  principle  laid  down  in  Martin  v.  Por^ 
terj  but  if  they  thought  that  the  defendant  was  not  guilty  of  fraud 
or  negligence,  but  acted  honestly  and  fairly,  in  the  full  belief  he 
had  a  right  to  do  what  he  did,  they  might  give  the  fair  value  of 
the  coals,  as  if  the  coal  fields  had  been  purchased  from  the 
plaintiff." 

This  decision  is  cited  by  appellant  as  authority  that  the  rule  an- 
nounced in  Martin  v.  Porter  was  not  adhered  to  in  the  courts  in 
England  ;  but  the  fallacy  of  the  position  is  fully  established  by  the 
decision  of  Morgan  v.  Potoell,  43  Eng.  Com.  L.  734,  which  was  an 
action  of  trespass  for  entering  the  plaintiff's  close,  and  mining  and 
carrying  away  coal.  On  a  rule  before  Lord  Denman,  Patterson, 
Williams  and  Coleridge,  JJ.,  to  show  cause  why  the  expense 
of  mining  and  carrying  the  coals  from  the  mine  to  the  mouth  of 
the  pit  should  not  be  deducted  from  the  verdict.  Lord  Denman 
said  :  "We are  of  opinion  that  the  rule  in  Martin  v.  Porter  is cor- 
lect,  and  properly  applicable  to  the  present  case.  The  jury  must 
give  compensation  for  the  pecuniary  loss  sustained  by  the  plaintiff 
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from  the  trebpass  committed  in  taking  his  coal,  compensation  hav- 
ing been  separately  given  for  all  the  injury  done  to  the  soil  by  dig- 
ging, and  for  the  trespass  committed  in  digging  the  coal  along  the 
plaintifPs  adit ;  and  the  estimate  of  that  loss  depends  on  the  valap 
of  the  coal  when  severed  —  that  is,  the  price  at  which  the  plaintiff 
oonld  have  sold  it  This,  plainly,  was  the  value  of  the  coal  at  that 
moment  The  defendant  had  no  right  to  be  re-imbursed  for  his 
own  unlawful  act  in  procuring  the  coal,  nor  can  he,  properly  speak- 
ing, bring  any  charge  against  the  plaintiff  for  labor  expended  npon 
it  But  it  could  have  no  value  as  a  salable  article  without  being 
taken  from  the  pit  Any  one  purchasing  it  there  would,  as  of 
course,  have  deducted  from  the  price  the  cost  of  bringing  it  to  the 
pit's  mouth.  Instances  may  easily  be  supposed  where  particular 
circumstances  would  vary  this  mode  of  calculating  the  damage,  but 
none  such  appear." 

In  the  argument,  the  case  of  Wood  v.  Morewoody  decided  at  Nisi 
Priushj  Park,  B.,  was  cited,  and  relied  upon  as  establishing  the 
correct  rulCr  of  damages.  Yet  the  court  in  no  manner  alluded  to 
that  decision,  but,  on  the  other  hand,  followed  and  affirmed  Martin 
V.  Porter. 

The  doctrine  announced  in  Martin  v.  Porter  was  again  followed 
and  adhered  to  in  the  case  of  Wild  at  ah  v.  HoUy  9  Mees.  &  Wels. 
673. 

So  far,  therefore,  as  we  understand  the  English  authorities,  in  an 
action  of  trespass,  like  the  case  under  consideration,  the  rule  of 
damages  is  well  settled  that  the  plaintiff  is  entitled  to  recover  the 
valnc  of  the  coal  at  the  mouth  of  the  pit,  after  deducting  the  cost 
of  removing  it  from  the  place  where  mined  to  the  pit's  month. 

No  necessity  exists  for  one  miner  to  trespass  upon  an  adjoining 
owner.  If  proper  maps  and  plans  of  the  mine  are  kept,  and  mc»as- 
urements  and  surveys  of  the  work  made,  as  required  by  common 
prudence  and  the  statute,  each  miner  will  have  no  difficulty  in  con- 
ining  his  operations  to  his  own  estate.  When,  therefore,  one 
miner,  in  disregard  of  his  duty,  invades  the  property  of  another, 
he  should  not  be  permitted  to  profit  by  his  unlawful  act,  which 
would  be  the  case  if  the  trespasser  was  only  required  to  pay  the 
value  of  the  coal  as  it  existed  in  the  mine  before  it  was  taken. 

It  is  true,  a  different  rule  was  established  in  Forsyth  v.  WellSy 
supra,  cited  by  appellant ;  but  that  case  seems  to  be  predicated 
upon  what  was  said  in  Wood  v.  Morewoody  supra,  which,  as  we  have 
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attempted  to  show,  cannot  be  i-egarded  as  the  doctrine  of  the  English 
courts.  The  doctrine  annoanced  in  the  Michigan  case,  cited  by 
appellant,  in  so  far  as  the  question  here  involved  is  discussed,  seems 
to  follow  the  rule  annoanced  in  the  case  cited  from  Pennsylvania, 
which  we  are  not  inclined  to  adopt. 

The  same  question  involved  in  this  case,  in  1873,  came  before  the 
Supreme  Oonrt  of  Maryland,  in  Barton  Coal  Co.  v.  Ooxy  39  Md.  1. 
The  action  was  trespass,  to  recover  damages  for  mining  and  carry- 
ing away  coal.  The  court,  after  a  thorough  and  able  review  of  the 
authorities  bearing  upon  the  question  of  the  correct  rule  of  dam- 
ages, approved  and  followed  the  rule  announced  in  Martin  v.  Porter^ 
supra.  In  the  concluding  part  of  the  opinion  bearing  upon  the 
question,  it  is  said :  ^^  The  necessity  and  importance  of  this  rule 
can  scarcely  be  magnified  in  a  community  where  the  wealth  of  the 
country  consists  in  its  mineral  deposits.'' 

It  is  true  the  authorities  in  the  States  are  not  entirely  harmon- 
ious, but  we  are  satisfied  the  rule  announced  in  Robertson  v.  Jones 
is  correct  in  principle,  that  it  is  in  harmony  with  the  rule  adopted 
in  England  and  in  most  of  the  States,  and  we  perceive  no  reason 
for  departing  from  the  doctrine  announced. 

Believing  that  the  instructions  of  the  Circuit  Court  are  correct^ 

the  judgment  will  be  afiBrmed. 

Judgment  affirmed. 


Bartlett  y.  Blaike. 

(88  III.  8S.) 

OamponHon  agreement—  When  veid. 

Where  a  debtor  induced  one  of  his  creditors  to  sign  a  composition  agree- 
ment, whereby  he  consented  to  receive  one-half  of  his  demand  in  fall, 
upon  the  representation  that  no  creditor  had  received  anj  consideration 
for  sigDing,  the  fact  that  the  debtor  had  given  another  creditor  his  note 
for  $500  to  induce  him  to  sign,  which  note  in  an  action  thereon  had  been 
held  void,  is  not  sufficient  to  avoid  the  composition  agreement,  as  it 
worked  no  injury  to  the  creditor. 

1  CTION  on  the  case  for  fraud.  The  facts  appear  in  the  opinion. 
McClellan,  Hodgss  d  Cummins,  for  appellants. 
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Frederic  Ullman,  for  appellee. 

DiCKET,  J.  This  iis  an  fiction  on  the  case,  for  fraud,  by  appel- 
lants against  appellee.  *  The  plea  was  not  guilty.  The  veidict  was 
not  guilty,  and  judgment  for  appellee  for  costs,  and  appellants 
appeal  to  this  court. 

Counsel  for  appellants  do  not  contend  that  any  right  of  recovery 
was  shown,  except  under  the  second  count  in  the  declaration. 
Under  that  count  it  was  proven  on  the  trial,  that,  on  the  10th  day 
of  February,  defendant  was  indebted  to  plaintiffs  in  the  sum  of 
$2,094.67,  and  that  he  was  indebted  to  other  creditors  amounting  in 
all  to  the  sum  of  $62,297.17,  and  that  his  assets  at  the  time  were  of 
the  value  of  $35,836.00  ;  that  proceedings  in  bankruptcy,  instituted 
against  appellee,  were  pending  in  the  Federal  court ;  that  appellee 
was  trying  to  induce  all  his  creditors  to  sign  articles  of  compro- 
mise, by  which  each  should  accept  50  cents  on  the  dollar,  and 
release  appellee  ;  that  most  of  the  creditors  had  consented  to  do  so, 
and  had  signed  the  composition  agreement,  and  among  them, 
Peake,  Opdyke  &  Go.  had  signed,  whose  claim  was  $4,702.45  ;  that, 
under  these  circumstances,  Blaine  called  upon  Hodges,  the  attor- 
ney and  agent  of  plaintiffs,  and  induced  him  to  sign  the  firm  name 
of  appellants  to  the  article  of  settlement  in  consideration  of  the 
50  per  cent  they  should  receive  under  the  composition,  and  in  con- 
sideration that  certain  representations  made  by  Blaine  at  that  time 
were  true;  that,  before  so  signing,  Hods^es,  in  behalf  of  plaintiffs, 
demanded  and  received  from  Blaine  a  statement  in  writing,  signed 
by  him,  in  which  he,  among  other  things,  stated  that  (other  than 
$300  to  be  paid  to  one  Colby  for  his  services,  and  to  cover  costs  in 
the  bankruptcy  proceedings,)  ''no  person  has  received  or  shall 
receive  any  other  compensation  in  the  premises,  directly  or  indi- 
rectly." Proof  was  also  given  tending  to  show  that  before  the 
time  when  Blaine  signed  this  statement  he  had  signed  a  note  of 
$500  to  one  Bullene,  an  agent  of  Peake,  Opdyke  &  Co.,  to  induce 
Bullene  to  procure  his  principals  to  sign  the  composition  articles, 
and  that  at  the  time  Blaine  signed  such  statement  this  $500  note 
was  outstanding.  Proof  was  also  given  tending  to  show  Blaine  had 
been  sued  upon  this  $500  note,  and  had  defended  the  same  upon  the 
ground  that  it  was  void  for  duress  in  the  procuring  of  its  execution, 
and  that,  on  a  trial  on  the  merits  in  that  case,  it  was  so  adjudged 
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In  this  case  plaintiffs  were  paid  the  amoant  provided  for  in  the 
composition  articles,  and  then  sued  for  the  balance  of  their  original 
claim,  seeking  to  avoid  the  effect  of  the  composition  on  account  of 
the  fact  that  this  Bullene  note  had  been  given,  and  therefore  the 
statement  of  Blaine  upon  which  the  composition  was  accepted  by 
plaintiff  was  untrue  when  it  was  made. 

This  Bullene  note  was  adjudged  void.  Void  things,  in  law,  are 
equivalent  to  rif)  things.  The  existence  of  a  void  note  was  not,  in 
substance,  incompatible  with  the  statement  that  ^^  no  person  had 
received  any  other  thing,"  etc.  This  is  not  sufficient  to  invalidate 
the  contract  of  composition. 

Again,  a  mere  fraudulent  representation  is  not  actionable  ji^^r  ^0. 
If  a  man  nttor  slanderous  words  of  his  neighbor,  the  neighbor 
may  have  his  action,  though  he  be  not  damaged  by  the  woi-ds 
spoken.  If  a  man,  upon  a  valuable  consideration,  promise  to 
another  that  he  will  do  any  given  thing,  and  fail  to  perform  his 
promise,  an  action  lies  for  the  breach  of  promise,  though  no  dam- 
age  be  done.  Not  so  in  an  action  for  fraudulent  representations. 
In  such  action,  the  plaintiff  must  not  only  show  that  the  repre- 
sentations were  made,  and  that  they  were  false  and  fraudulent,  but 
he  must  also  show,  affirmatively,  that  he  has  been  injured  thereby 
—  that  he  is,  in  some  way,  in  a  worse  condition  than  he  would 
have  been  had  the  words  been  true. 

In  this  case  no  such  thing  is  shown.  Plaintiffs  have  never  been 
called  upon  to  pay  this  note  to  Bullene,  nor  could  they  be.  The 
existence  of  the  note  has  in  no  way  prevented  them  from  getting 
promptly  their  50  per  cent  upon  their  claim,  according  to  the 
terms  of  their  contract  It  is  said,  however,  that  they  were  thereby 
induced  to  sign  the  composition  articles,  but  there  is  no  attempt 
to  prove  that  they  are  in  any  worse  condition  than  they  would  have 
been  if  they  had  not  signed. 

They  had  a  claim  against  a  man  insolvent,  his  hands  tied  by  a 
bankruptcy  proceeding  pending,  with  over  $60,000  of  liabilities 
and  only  about  $35,000  of  assets. 

No  proof  is  offered  to  prove  that  the  demand  of  plaintiffs,  under 
the  circumstances,  was  of  any  greater  value  than  the  money  they 
accepted  therefor. 

The  plaintiffs,  on  the  record,  failed  to  make  out  a  cause  of  action 
at  the  trial  below.  Assuming  all  the  evidence  given  in  their  behalf 
to  be  true,  and  adopting  all  the  inferences  which  might  reasonably 
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be  drawn  from  the  evidence  in  plaintiffs'  favor,  no  canse  of  action 
is  shown. 

It  is  therefore  unnecessary  to  examine  the  instructions  given. 

The  judgment  is  affirmed. 

Judgment  afflrmedj 


Lyon  v.  CuLBEBTSoisr. 

(83  111.  83.) 
ContraM  void  as  against  public  policy, 

A  contract  for  the  sale  of  wheat,  to  be  deliyered  at  seller's  option,  and  re- 
qniring  margins  as  secnritj,  and  providing  that  the  failure  of  either  party 
to  put  up  margins,  on  demand,  according  to  the  market  price,  should  author- 
ize tlie  other  to  consider  the  contract  as  filled,  and  to  recover  the  difference 
between  the  market  price  and  the  contract  price,  without  showing  an  offer 
or  ability  to  perform,  is  void. 

4  CTION  for  breach  of  contract. 

Leonard  Swett  and  John  J,  Berrick^  for  appellants. 
Dent  <&  Black,  for  appellees. 

Walker,  J.  We  learn,  from  this  record,  that  appellees,  as  part- 
ners in  the  firm  of  Culbertson,  Blair  &  Co.,  brought  suit  against 
appellants,  also  partners,  doing  business  under  the  name  of  J.  B. 
Lyon  &  Co.,  to  recover  damages  for  an  alleged  failure  to  perform 
contracts  for  the  purchase  of  a  quantity  of  wheat. 

There  were  several  contracts,  alike  in  their  terms,  except  as  to 
amounts  and  dates,  and  they  were  signed  by  different  persons. 
This  is  a  copy  of  one  of  them: 

"Chicago,  August U,  1872. 
**We  have  this  day  bought  of  Culbertson,  Blair  &  Co.  10,000 
bushels  of  No.  2  spring  wheat,  in  store,  at  $1.57^  per  bushel,  to  be 
delivered,  at  sellers'  option,  during  August,  1872.  This  contract 
is  subject,  in  all  respects,  to  the  rules  and  regulations  of  the  board 
of  trade  of  the  city  of  Chicago. 

"J.  B,  Lyok  &  Co.,  C.*' 
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The  rales  and  regulations  referred  to  are  embraced  in — 

"Rule  IX.    Maboins  ok  Time  Costtrvcts. 

'^  SBcnoK  1.  On  all  time  contracts,  made  between  members  of 
the  association,  deposits  for  security  and  margin  may  be  demanded 
by  either  or  both  parties;  said  margin  not  to  exceed  ten  (10)  per 
cent  on  the  value  of  the  property  bought  or  sold  on  the  day  it  is 
demanded.  All  such  deposits  to  be  made  with  the  treasurer  of  the 
association,  unless  otherwise  agreed  upon  by  the  parties.  Said 
deposits  and  margins  may  be  demanded  on  and  after  the  date  of 
contract,  and  from  time  to  time  as  may  be  necessary  to  fully  pro- 
tect the  party  calling  for  the  same.  When  margins  are  demanded, 
the  i)arty  called  upon  shall  be  entitled  to  deduct  from  the  margin 
called  any  difference  there  may  be  in  his  favor  between  the  market 
price  and  the  conti*act  price  of  the  property  bought  or  sold.  Any 
deposit  made  to  equalize  the  contract  price  with  the  market  price 
shall  be  considered  as  a  deposit  for  security,  and  not  margin. 

"  Sec.  2.  Should  the  party  called  upon,  as  herein  provided  for, 
fail  to  respond  within  the  next  banking  hour,  it  shall  thereafter  be 
optional  with  the  party  making  such  call,  by  giving  notice  to  the 
delinquent,  to  consider  the  contract  filled  at  the  market  value  of 
the  article  at  the  time  of  giving  such  notice  ;  and  all  differcneos 
between  said  market  value  and  the  contract  price  shall  be  settled 
the  same  as  though  the  time  of  said  contract  had  fully  expired  : 
Provided,  however,  that,  when  the  call  is  made  during  the  general 
meeting  of  the  board  between  11  A.  M.  and  1  P.  M.,  the  deposit 
shall  be  made  before  2  o'clock  of  the  same  day." 

Under  these  contracts,  deposits  and  margins  were  put  up  by  the 
parties  in  conformity  to  the  rules,  from  time  to  time.  On  the  19th 
day  of  August,  1872,  the  market  for  No.  2  spring  wheat  opened  at 
from  $1.55  to  $1.57,  and  declined  during  the  day,  closing,  after 
exchange  hours,  at  from  $1.44  teas  low  as $1.38.  On  the  20th,  the 
market  opened  at  from  $1.27  to  $1.34,  and  fell  rapidly  during  busi- 
ness  hours.  Between  11  and  1  o'clock,  it  was  as  low  as  $1.10  to 
$1.11  per  bushel. 

It  is  claimed  that,  on  the  morning  of  the  20th,  appellees  became 
entitled  to  further  deposits,  aad  thereupon,  by  written  notice  sent 
to  the  office  of  the  buyers,  demand  was  made  of  Lyon  &  Co.  for 
further  margins,  but  failing  to  respond  to  the  demand  within  the 
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next  banking  hour,  Gulbertson,  Blair  &  Go.  elected,  ander  the- 
rules,  to  consider  the  contracts  filled,  and  charged  to  account  of 
Lyon  &  Co.  the  difference  between  the  purchase  price  and  $1.11^9. 
aud  notified  appellants  thereof.  This  difference  is  the  matter  in 
dispute  between  the  parties.  On  a  trial  in  the  court  below,  the- 
jury  found  for  plaintiffs  the  difference  as  claimed.  A  motion  for  a 
new  trial  was  overruled,  and  judgment  rendered  on  the  finding,  and 
this  appeal  is  brought  by  defendants. 

The  contral3t  signed  by  Anderson  has  been  adjusted,  and  hence* 
it  is  not  necessary  to  be  considered  ;  but  the  contracts  signed  by 
Templeton,  as  the  purchaser,  were  admitted  in  evidence  against 
the  objections  of  appellants.  The  court  excluded  evidence  offered 
by  appellees  to  show  a  usage  among  the  members  of  the  board  of 
trade  to  demand  of  the  broker  the  name  of  his  principal  at  the  time- 
of  the  purchase,  and  failing  to  do  so,  it  was  regarded  as  an  election 
by  the  seller  to  look  alone  to  the  agent  tor  a  fulfillment  of  the  con- 
tract The  proper  foundation  for  the  introduction  of  this  evidence^ 
was  laid. 

Inasmuch  as  the  great  mass  of  commercial  business  is  transacted 
by  men  pressed  by  their  affairs,  and  who  are  not  in  the  habit,  even 
if  time  would  permit,  of  reducing  their  agreements  to  writing, 
beyond  a  mefe  memorandum,  the  courts  are  compelled  to  look  to 
the  usages  of  trade  or  business  to  learn  the  real  intention  of  the- 
parties.  If  proof  of  such  usages  was  not  allowed,  it  is  believed 
that,  in  a  large  number,  if  not  the  greater  portion,  of  commercial 
transactions,  the  intention  of  the  parties  would  be  defeated,  instead 
of  being  enforced,  when  differences  should  occur  between  them. 
Where  there  is  a  well-known  usage  which  obtains  in  trade,  it  must 
be  presumed  that  all  who  arc  engaged  in  that  business,  where  it 
prevails,  contract  with  a  view  to  it,  unless  they  exclude  the  pre- 
sumption by  their  contract.  Hence,  it  has  been  repeatedly  held  by 
this  court  that  a  usage  may  be  proved  to  interpret  the  otherwise^ 
indeterminate  intention  of  the  parties,  and  to  ascertain  the  naturo 
and  extent  of  their  contracts,  not  from  their  express  stipulations,, 
but  from  mere  implication  and  presumptions,  and  acts  of  doubtful 
or  equivocal  character ;  but  to  have  commercial  usage  take  the 
place  of  general  law,  it  must  be  so  uniformly  acquiesced  in  for 
such  a  length  of  time  that  the  jury  will  feel  themselves  constrained 
to  find  that  it  entered  into  the  minds  of  the  parties  and  formed  a. 
part  of  the  contract     Dixon  v.  Dun/tarn,  14  111,  324 ;  Crawford 


352  ILLINOIS, 


Lyon  V.  Calbertaon. 


V.  Clark,  15  id.  561;  Munn  v.  Burchy  25  id.  35;  Fay  v.  Sirawn,  33 
id.  295;  Deshler  y.  Beers,  id.  368;  Home  Insurance  Co.  y*  Favorite, 
46  id.  263;  Turner  v.  Dawson,  50  id.  85.  Other  cases  might  be 
cited  in  illustration  of  the  rule,  were  not  those  referred  to  amply 
sufficient  for  the  purpose. 

Were  it  not  for  the  teims  and  conditions  of  the  contracts  as 
expressed  in  the  rules  of  the  board  of  trade,  the  case  would  be 
exceedingly  simple  and  free  from  all  difficulty.  We  presame  all 
persons  in  the  profession  know  that  when,  on  the  face  of  these 
agreements,  the  delivery  of  the  wheat  and  the  p.iyment  of  the 
money  were  concurrent  acts,  to  be  performed  by  the  parties  at  one 
and  the  same  time,  neither  party  could  put  the  other  in  defaalt 
without  performing  his  part  of  the  agreement,  or  offering  to  per- 
form it  Had  the  time  elapsed  for  performance,  all  know  that 
appellees  would  have  been  compelled  to  tender  the  wheat,  and 
appellants  to  have  refused  to  receive  and  pay  for  it,  before  the 
former  could  have  sued  and  recovered.  Pars,  on  Gont.,  vol.  2,  p. 
189;  1  Chit.  PL  351.  This  is  illustrated  by  every  well-prepared 
precedent  of  a  declaration  on  such  contracts,  whatever  may  be  the 
form  of  action. 

But  the  parties  having  incorporated  the  rules  of  the  board  of 
trade  into  their  agreement,  the  question  arises  as  to  xts  effect  on 
the  contract.  It  in  terms  provides  that,  when  either  party  shall 
be  in  default  in  putting  up  margins,  after  notice  and  within  the 
next  banking  hour,  the  party  calling  for  them  shall  thereupoo. 
have  the  right  to  consider  the  contract  filled  at  the  market  valae 
at  the  time  of  giving  such  notice,  and  all  differences  between  such 
market  value  and  the  contract  price  shall  be  settled  the  same  as 
though  the  time  for  fulfilling  the  contract  had  fully  expired.  This, 
in  terms,  does  not  require  an  offer,  or  an  ability  or  willingness  to! 
perform  on  either  part.  It  only,  in  terms,  requires  a  mental  opera- 
tion, unaccompanied  with  any  physical  act.  Until  the  expiration 
of  the  hour,  and  for  a  period  of  time  afterward,  the  party  claim- 
ing a  default  has,  by  the  terms  of  the  rule,  the  option  to  consider 
the  contract  filled  or  not,  as  he  may  choose. 

Had  the  agreement  required  the  party,  before  he  exercised  the 
option,  to  have  made  an  offer,  or  at  least  have  shown  that  he  had 
the  ability  to  fulfill  his  part  of  the  agreement,  and  was  willing  to 
do  so,  then  the  contract  would  have  conformed  to  legal  principlee; 
but,  under  the  terms  of  this  contract,  appellees  were  not  required 
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to  have  a  bushel  of  grain  they  could  have  delivered  at  the  place  of 
performance.  It  is  true,  the  contract  speaks  of  wheat  "in  store,** 
but  neither  wheat  nor  warehouse  receipts  were  offered,  nor  was  it 
shown  that  appellees  had  any  wheat  in  Chicago,  and  it  could  not 
have  been  in  the  contemplation  of  the  parties  to  deliver  or  receive 
it  elsewhere,  or  it  would  have  been  so  stated  in  the  contract.  The 
use  of  the  words,  "in  store,''  we  understand  to  mean,  that  it  was, 
at  the  time  of  delivery,  to  be  in  store  in  Chicago. 

The  fact  that  no  wheat  was  offered  or  demanded,  shows,  we 
think,  that  neither  party  expected  tlie  delivery  of  any  wheat,  but, 
in  case  of  default  in  keeping  margins  goods,  or  even  at  the  time 
for  delivery,  thoy  only  expected  to  settle  the  contract  on  the  basis 
of  differences,  without  either  performing  or  offering  to  perform 
Ills  part  of  the  agreement;  and  if  this  was  the  agreement,  it  was 
only  gaming  on  the  price  of  wheat,  and  if  such  gambling  transac- 
tions shall  be  permitted,  it  must  eventually  lead  to  what  are  called 
**  corners,"  which  engulf  hundreds  in  utter  ruin,  derange  and 
unsettle  prices,  and  operate  injuriously  on  the. fair  and  legitimate 
trader  in  grain,  as  well  as  the  producer,  and  are  pernicious  and 
highly  demoralizing  to  the  trade.  A  contract,  to  be  thus  settled, 
i3  no  more  than  a  bet  on  the  price  of  grain  during  or  at  the  end 
of  a  limited  period.  If  the  one  party  is  not  to  deliver  or  the 
other  to  receive  the  grain,  it  is,  in  all  but  name,  a  gambling  on  the 
price  of  the  commodity,  and  the  change  of  names  never  changes 
the  quality  or  nature  of  things. 

It  has  never  been  the  policy  of  the  law  to  encourage,  or  even 
sanction,  gaming  transactions,  or  such  as  are  injurious  to  trade,  or 
are  immoral  in  their  tendency ;  and  the  old  maxim,  that  courts 
will  always  suppress  new  and  subtile  inventions  in  derogation  of 
the  common  law  (Branch's  Principia,  71),  would  be  applicable  to 
such  contracts.  This  seems  to  be  a  subtile  invention  to  abrogate 
well-established,  fair  and  just  principles  of  the  law  of  contracts, 
and  not  only  so,  but  to  the  great  injury  of  fair  and  legitimate  trade. 

Here,  there  was  suiTendered  to  appellees  the  deposit  of  9:3,300, 
and  the  jury  have  found  a  verdict  of  $5,700,  making  in  all  $8,000 
for  compensation  for  damages  sustained,  when,  so  far  as  the  evi- 
dence shows,  appellees  had  no  wheat  they  could  have  delivered,  in 
fulfillment  of  the  contract,  nor  does  it  appear  that  they  ever 
expected  to  deliver  a  bushel  under  this  contract.  They  do  not  show 
that  they  have  lost  a  dime,  or  that  they  are  liable  to  lose  any  thing 
Vol.  XXV  —  46 
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under  this  contraot.  Why^  then,  say  appellees  should  reooTer  this 
large  sum?  All  know  that  it  is  a  fundamental  rule  that  a  party 
cannot  recover  more  than  a  compensation  equal  to  his  loss  by  any 
injury  he  may  have  sustained,  except  where  punitive  damages  are 
given. 

There  is  no  evidence  that  appellees  had  contracted  for  the  wheat 
necessary  to  fill  this  contract,  or  had  incurred  the  least  expense 
toward  its  performance.  Then,  why  allow  them  to  recover  this 
large  sum  of  money?  We  know  of  no  principle  of  justice  that 
requires  it  more  than  that  of  any  debt  incurred  without  considera- 
tion to  support  it.  It  is  true  that  appellees  had  put  up  their 
margins,  and  if,  at  the  end  of  the  time  stipulated,  the  market  had 
been  against  them,  or  if  that  had  been  the  case  before  that  time, 
and  they  had  been  in  default,  they  would  have  lost  it. 

The  statute  has  prohibited,  under  heavy  penalties,  the  sale  of 
wheat  on  called  options  to  buy  or  sell  gmn,  because  of  its  pernictous 
tendency;  but  it  seems  to  us  that  these  contracts  for  the  sale  of 
grain,  where  neither  party  intends  to  perform  them,  but  simply  tx> 
cancel  them  before  or  at  their  maturity,  and  pay  differences,  are  as 
injurious  to  trade  and  fully  as  immoral  as  ai*e  the  sales  of  options. 
Neither  belongs  to  fair  and  legitimate  trade. 

It  is  claimed  this  wheat  was  again  sold  to  ascertain  the  differences 
that  should  be  paid.  What  wheat  ?  it  may  be  asked.  There  is  no 
evidence  that  appellees  had  any  wheat  that  could  be  delivered  at 
the  place  of  this  contract.  So  far  as  we  can  see,  the  wheat  only 
existed  in  imagination;  and  even  this  imaginary  wheat  may  have 
alreadybeen  sold  a  number  of  times  before  the  imaginary  fulfillment 
of  the  contract,  which  it  is  claimed  put  appellants  in  default.  If  the 
contract  was  for  an  actual  sale,  a  delivery  of  the  grain  by  warehouse 
receipts  or  otherwise,  it  would  have  been  necessary  to  offer  to  per- 
form, or  at  least  show  a  readiness  to  perform,  to  have  placed 
appellants  in  default,  and  then  the  difference  between  the  selling 
price  and  the  contract  price  would  have  been  the  fair  measure  of 
damages. 

Whilst  the  law  has  studiously  fostered  fair  and  legitimate  trade, 
it  has  not  sanctioned  pernicious  practices  that  are  injurious  to  its 
votaries,  and  are  demoralizing  in  their  tendencies.  Nor  can  it 
change  the  rule,  that  the  contract  may  have  been  made  in  good 
faith,  with  an  honest  expectation  that  the  wheat  would  be  delivered 
and  the  money  paid  therefor,  as  the  law  is  equally  imperative  that 
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an  offer,  or  at  least  a  readiness,  to  perform  must  be  shown  by  the 
party  seeking  to  put  the  other  in  default  But  when  they^  by  the 
agreement,  dispense  with  a  performance,  or  at  least  an  offer,  or 
readiness  to  perform,  then  they  render  the  contract  obnoxious  to 
the  law  of  contracts.  Pickering  y.  Ueas$y  79  111.  328.  Tt  is  this 
effort  which  stamps  it  as  being  in  the  nature  of  a  gaming  contract. 
It  is  this  effort  which  characterizes  the  transaction,  and  renders  it 
illegal. 

We  are  aware  that  there  are  cases  which  hold  i;hat  a  party  may  be 
excused  by  the  default  of  the  other,  in  the  performance  of  a  pre- 
cedent act,  from  proving  an  offer  or  a  readiness  to  perform  on  his 
part,  before  declaring  the  contract  at  an  end.  Nor  is  it  claimed 
that,  when  appellants  failed  to  put  up  further  margins,  appellees 
might  not  haye  rescinded  the  contract  by  notifying  appellants  that 
it  was  at  an  end.  The  contract,  on  its  face,  was  for  the  sale  and 
delivery  of  wheat,  at  a  specified  price,  within  a  given  time  ;  and 
there  was  a  further  agreement  contained  in  the  rules  of  the  board 
of  trade,  that  the  parties  would  put  up  margins,  each  to  secure  the 
other  in  the  performance  of  the  contract 

Then,  when  this  latter  agreement  was  not  performed  by  appel- 
lants, what  resulted  as  a  legal  consequence?  Why,  manifestly  the 
damage  only  resulting  from  a  failure  to  comply  with  its  require- 
ment It  was  not  for  a  failure  to  receive  the  grain  on  an  offer,  or 
a  readiness  to  deliver.  And  in  such  a  case,  what  may  be  recovered? 
Surely  nothing  more  than  the  damages  sustained  by  appellees. 
And  what  were  the  damages  sustained?  The  proof  shows  they 
were  nothing,  as  appellees  had  no  wheat  that  could  be  delivered  in 
fulfillment  of  the  contract  An  agreement  to  perform  several  acts 
at  different  times  does  not  authorize  a  party  to  recover  for  a  breach 
of  all  because  the  other  party  has  refused  to  perform  the  first  in 
the  series. 

Suppose  an  owner  of  a  lot  of  ground  were  to  contract  with  a 
builder  to  furnish  all  the  materials  and  labor,  and  construct  for 
him  a  house  on  the  lot;  and  suppose  the  agreement  provided  that 
the  builder  should  commence  the  work  at  once,  and  complete  the 
structure  within  twelve  months,  and  the  owner  was  bound  to  pay 
therefor  $20,000,  in  equal  monthly  installments;  and  the  builder 
should  enter  upon  the  performance  of  the  contract,  and  expend 
$1,000  in  materials  and  labor,  and  the  owner  should  make  default 
in  the  payment  of  the  first  installment     Does  any  one  suppose 
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that  the  builder  conld,  erea  if  the  agreement  so  pro  Tided,  treat  the 
contract  as  filled  by  him,  and  sue  for  and  recover  the  $20,000  ? 
We  apprehend  that  no  one  would  contend  that  he  could. 

Again,  suppose  there  should  be  added  to  such  an  agreement  a 
provision  that,  if  the  builder  should  make  default,  the  owner 
might  treat  the  contract  as  fully  performed  by  him,  does  any  one 
imagine,  on  the  default  of  the  builder,  that  the  owner  could  sue 
for  and  recover  of  the  builder,  as  though  he  had  paid  him  in 
advance,  the  $20,000,  although  he  had  not  paid  a  dollar  on  the 
contract?  We  presume  no  one  could  say  it  would  be  legal  or  just 
to  permit  such  a  recovery. 

Or  suppose,  in  such  a  contract,  it  should  be  agreed  that  the 
builder  should  furnish  the  materials,  for  which  the  owner  should  pay 
him,  and  if  the  owner  should  make  default,  that  he  should  pay  for  all 
increase  in  their  value;  and  suppose  that,  from  some  sudden  and 
unexpected  emergency,  building  materials  should  advance  fifty  per 
cent,  would  any  one  suppose  that  he  could,  on  the  default  of  the 
owner,  sne  him  and  recover  the  rise  in  their  value,  we  will  suppose 
$5,000  or  16,000,  when  he  did  not  have  on  hand  any  such  material, 
and  had  contracted  for  none,  nor  expended  any  thing  therefor?  We 
apprehend  that  all  fair-minded  men  would  say  it  would  be  unjust 
and  oppressive  in  the  extreme. 

In  the  cases  supposed,  such  has  never  been  held  to  be  the  meas- 
ure of  recovery,  and  it  seems  to  be  obvious  that  the  parties  could  not 
contract  for  such  a  measure  of  damages.  It  would  shock  the 
sense  of  justice  of  all  right-thinking  persons,  and  such  a  rule  would 
be  monstrous.  All  must  concede,  in  the  cases  supposed,  that  a 
recovery  for  the  labor  already  performed,  and  money  expended, 
together  with  such  proximate  damages  as  the  party  not  in  default 
had  actually  sustained,  would  be  the  limit  of  the  recovery,  because 
that  would  be  the  injury  sustained.  Then  the  recovery  would  not 
be  the  sum  due  on  the  fulfillment  of  the  contract  by  either  party, 
but  the  amount  of  damages  sustained  by  the  breach  of  the  prece- 
dent clause  of  the  agreement. 

In  the  cases  supposed,  an  action  could  not  be  maintained  on  an 
averment  that  the  party  not  in  default  had  fulfilled  his  part  of  the 
contract,  although  it  might  have  stipulated  he  might  treat  it  as 
fulfilled,  but,  to  recover,  the  action  would  be  on  the  breach  of  the 
precedent  clause  of  the  agreement.  And  this  is  the  extent  of 
the  cases  wiiich  hold  that,  on  the  breach  of  a  precedent  clause  of 
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the  agreement  by  one  of  the  parties,  the  other  may  terminate  the 
contract  and  sue  for  and  recoyer  damages,  without  waiting  for  the 
expiration  of  the  time  for  the  fulfillment  of  the  agreement,  or 
offering  or  showing  a  readiness  to  perform  his  part  of  the  contract. 
And  in  such  case,  the  party  not  in  default  may  recover  all  dama- 
ges growing  out  of  the  breach  of  the  precedent  part  of  the  agree- 
ment, and  not  to  the  same  extent  that  he  could,  had  he  performed 
in  full  his  part  of  the  agreement,  and  the  other  had  not  performed 
his  part. 

We  fail  to  perceive  any  difference  in  principle  between  the  sup- 
posed cases  and  the  one  at  bar.  It  may  be  that,  had  the  declaration 
been  counted  alone  for  a  breach  of  the  agreement  to  put  up  mar- 
gins, and  appellees  had  proved  that  they  had  sustained  damage,  by 
having  wheat  on  hand  to  deliver,  or  wheat  actually  purchased  to 
be  delivered  on  the  contract,  and  on  which  they  had  sustained  loss, 
the  amount  of  such  loss  might  have  been  recovered ;  but  no  such 
loss  is  shown. 

There  is  another  class  of  cases  which  hold  that  the  contracting 
parties  may  fix  a  measure  of  damages  which  either  shall  pay,  who 
shall  make  default.  But,  to  be  legal,  the  sum  thus  agreed  to  be 
paid  as  liquidated  damages  must  be  reasonable,  and  not  oppressive. 
If  the  sum  thus  fixed  is  highly  penal,  and  unjustly  oppressive^ 
courts  of  justice  should  never  enforce  the  payment  of  such  exorbi- 
tant sums.  Courts  must  treat  such  unjust  and  oppressive  agree- 
ments as  penalties,  and  refuse  to  enforce  them. 

In  all  penal  bonds  there  is  a  positive  agreement  to  pay  the  sum 
named,  if  the  obligor  shall  fail  to  perform  the  annexed  condition  ; 
and  yet,  all  know  the  penalty  cannot  be  collected,  but  only  the 
actual  damages  sustained  by  the  breach  of  the  condition.  If  the 
damages  proved  equal  the  sum  named  in  the  bond,  the  recovery 
may  be  to  that  extent,  but  the  recovery  is  for  the  damages,  and  not 
the  penalty.  In  this  case  the  conditions  contained  in  the  rules  of 
the  board  of  trade,  if  to  be  enforced  as  claimed,  are  highly  penal, 
as  is  illustrated  by  the  recovery  below —  so  much  so  as  not  to  be 
enforced. 

Another  view  may  be  taken  of  this  contract.  We  have  seen  that, 
in  case  of  a  failure  to  put  up  margins  as  required,  the  party  de- 
manding them  may  elect  to  consider  the  contract  as  filled,  and  the 
settlement  shall  then  be  based  on  the  difference  between  the  con- 
tract price  and  the  market  price  when  the  default  is  made. 
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It  would  by  no  means  be  a  forced  constraction,  to  say  this  con- 
tract means  that,  when  the  party  elects  to  regard  the  contract  as 
filled,  if  he  desires  to  do  more  than  to  simply  declare  the  contract 
at  an  end — if  he  desires  to  hold  the  other  party  liable  for  damages 
— ^he  must  do  all  things  that  would  have  been  required  of  him  in  case 
the  time  for  the  delivery  had  elapsed.  Had  the  time  for  delivery 
by  one  party,  and  payment  by  the  other,  arrived,  by  the  terms  of 
the  contract,  appellee  would,  it  may  be  held,  have  been  compelled 
to  have  tendered  the  wheat  or  warehouse  receipts  before  they  could 
have  put  appellants  in  default,  so  as  to  recover  damages  for  a 
breach  of  contract.  And  the  agreement  gave  the  sellers  the  option 
to  fix  the  day  of  delivery,  and  the  right  thereupon  to  demand  pay- 
ment, so  it  should  be  within  the  period  limited  by  the  contract. 

If  such  was  the  effect  of  the  terms  of  this  contract,  then  appel- 
lees had  the  right  to,  and  were  required  to  offer  the  grain,  when- 
ever they  elected  to  treat  the  time  as  having  arrived  for  the 
fulfillment  of  the  agreement.  If  they  elected,  on  the  20th  of  Au- 
gust, to  treat  the  time  as  having  arrived,  when  they  would  fill  the 
contract,  they  should  have  done  so  precisely  as  though  the  last  day 
had  arrived  within  which  they  could  make  a  delivery  and  demand 
payment.  With  this  construction,  appellees  were  bound  to  offer 
the  wheat  or  warehouse  receipts  therefor,  and  hence,  they  having 
failed  to  make  snch  an  offer,  they  have  jhiled  to  show  themselves 
entitled  to  recover. 

We  have  examined  with  great  care  the  able  and  exhaustive  argu- 
ment of  appellees'  counsel  filed  on  a  petition  for  a  rehearing,  but 
are  constrained  to  adhere  to  the  conclusion  heretofore  announced, 
but  have  modified  in  some  respects  the  views  heretofore  expressed. 

For  the  reasons  herein  expressed,  the  judgment  of  the  court  b^ 
low  must  be  reversed  and  the  cause  remanded. 

Judgment  r$imr90d. 
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(98IlLfi&) 
OMt  damage  act^Death  eauied  &y  third  par$if. 

A  itatnte  gaye  a  wife  '*  who  shall  be  Injared  in  person,  property  or  means  of 
sapport,"  "  in  oonseqaenoe  of  the  intoxication  ....  of  any  person/'  a  right 
of  action  against  the  person  who  caused  the  intoxication,  and  made  sach 
person  liable  **  for  all  damages  sustained  and  for  exemplary  damages."  HM, 
that  the  seller  of  intoxicating  liquor  to  a  husband  who  becomes  intoxicated 
thereby,  and  In  consequence  of  his  abusiye  language  is  killed  by  a  third 
party,  is  not  liable  in  damages  to  the  wife  for  the  death.    {See  note,  p.  803.) 

ACTION  for  damages  under  civil  damage  aot    The  opinion 
states  the  facts. 
The  statate  under  which  the  action  was  brought  is  as  follows : 

Rev.  Stat,  §  9.  *'  Every  husband,  wife,  child,  parent,  guardian, 
employer,  or  other  person  who  shall  be  injured  in  person,  or  prop- 
erty, or  means  of  support,  by  any  intoxicated  person,  or  in  conse- 
quence of  the  intoxication,  habitual  or  otherwise,  of  any  person, 
shall  have  a  right  of  action  in  his  or  her  own  name,  severally  or 
jointly,  against  any  person,  or  persons,  who  shall,  by  selling,  or 
giving,  intoxicating  liquors,  have  caused  the  intoxication,  in  whole, 
or  in  part,  of  such  person,  or  persons ;  and  any  person  owning, 
renting,  leasing,  or  permitting  the  occupation  of  any  building,  or 
premises,  and  having  knowledge  that  intoxicating  liquors  are  to  be 
sold  therein,  or  who,  having  leased  the  same  for  other  purposes, 
shall  knowingly  permit  therein  the  sale  of  any  intoxicating  liquors 
that  have  caused,  in  whole  or  in  part,  the  intoxication  of  any  per- 
son, shall  be  liable,  severally  or  jointly,  with  the  person,  or  persons, 
selling  or  giving  intoxicating  liquors  aforesaid,  for  all  damages 
sustained,  and  for  exemplary  damages ;  and  a  married  woman  shall 
have  the  same  right  to  bring  suits,  and  to  control  the  same  and  the 
amount  recovered,  as  Afenie  sole." 

*  See  Schmidt  y.  Mittchett,  posf. 
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John  V.  Eustace,  for  appellant 
B.  H.  Trusdelly  for  appellee. 

ScHOLFiELD^  J.  Sinoe  a  rehearing  was  ordered  in  the  present 
case^  we  have  again  considered  the  objections  urged  to  the  mlingR 
of  the  court  below,  and  have  come  to  a  different  conclusion  from 
that  announced  in  the  opinion  first  held,  upon   the  question  of  J 

damages  resulting  from  the  death  of  the  plaintiff's  husband. 

It  is  claimed  that  the  plaintiff's  husband,  while  in  a  state  of 
intoxication  caused  by  liquors  obtained  by  him  from  the  defend- 
ant Friel,  insulted  or  menaced  one  McGraw,  who  thereupon  stabbed 
him,  inflicting  a  wound  whereof  he  died  shortly  afterward.  The 
court  below,  in  giving  and  refusing  instructions,  ruled  that  thia 
entitled  the  plaintiff  to  recover  of  the  defendants  compensatory 
damages  for  the  loss  of  her  husband's  life,  as  well  as  for  other 
damages  resulting,  proximately,  from  the  obtaining  of  liquors  by 
him  from  Friel. 

The  statute  authorizes  a  recovery  by  the  plaintiff  from  the  de- 
fendant for  '^  all  damages  sustained  "  in  consequence  of  the  act  of 
Friel  in  letting  her  husband  have  liquor,  and  "also  for  exemplary 
damages  ;"  and  the  question  to  be  determined  is,  whether  damages 
resulting  from  the  loss  of  his  life,  under  the  circumstances,  are 
within  the  contemplation  of  the  statute. 

The  words,  **  damages  sustained,"  should  be  construed  with  ref- 
erence to  their  known  legal  signification,  %.  e,,  to  mean  such  dam- 
ages as,  in  legal  contemplation,  are  to  be  regarded  as  the  result  of 
the  wrongful  act. 

It  by  no  means  follows,  merely  because  a  person,  while  in  a  state 
of  intoxication,  receives  an  injury,  that  it  can  be  said,  in  a  legal 
sense,  the  act  of  letting  the  persons  have  the  liquor  inducing  the 
intoxication,  caused  the  injury. 

It  was  said  by  Lord  Bacon,  "  It  were  infinite  for  the  law  to  con- 
sider the  cause  of  causes,  and  their  impulsion  one  of  another; 
therefore  it  contenteth  itself  with  the  immediate  cause,  and  judg- 
eth  of  acts  by  that,  without  looking  to  any  further  degree."  Ba- 
con's Maxims,  Reg.  1 ;  Broom's  Legal  Maxims,  165. 

The  rule  is  of  frequent  recognition  in  the  decisions  of  this  court,. 
although  there  has,  sometimes,  been  diflSculty  in  satisfactorily  deter- 
mining whether  particular  acts  were  to  be  regarded  as  the  imme* 


SEPTEMBER  TERM,  1876.  361 

Shagart  t.  Egtn. 

diatc  or  the  remote  cause.  In  Pent  et  al  v.  The  T.,  F.d  W.  R^y 
Co.,  59  III.  351,  it  was  said,  quoting  from  2  Pars,  on  Gont  (1st 
ed.)p.  456^  '^  Every  defendant  shall  be  held  liable  for  all  those 
consequences  which  might  have  been  foreseen  and  expected  as  the 
result  of  his  conduct^  but  not  for  those  which  he  could  not  have 
foreseen,  and  was,  therefore,  under  no  moral  obligation  to  take  into 
consideration."  This  would  seem  to  be  equally  as  applicable  to 
actions  founded  on  torts  as  to  those  accruing  upon  contracts. 
Addison,  in  his  work  on  Torts,  under  the  head  of  *^  Special  and 
Extraordinary  Damages,"  says:  **A11  damages  which  ordinarily 
and  in  the  natural  course  of  things  might  fairly  be  expected  to 
result,  and  have  resulted,  from  the  commission  of  the  wrongful 
act,  are  recoverable,  provided  they  are  claimed  in  the  declaration." 

It  has  also  been  held,  that  the  intervention  of  the  independent 
act  of  a  third  person,  between  the  wrong  complained  of  and  the 
injury  sustained,  which  was  the  direct  or  immediate  cause  of  the 
injury, breaks  the  causal  connection;  and,  consequently,  there  can, 
in  such  case,  be  no  recovery  except  as  against  the  person  whose 
immediate  agency  produced  the  injury.  See  Wharton  on  Negli- 
gence, §  134,  and  authorities  there  cited. 

Here,  the  death  not  resulting  from  intoxication  or  from  any  dis- 
ease induced  or  aggravated  by  the  use  of  liquor,  but  solely  from  . 
the  direct  and  willful  act  of  McOraw,  we  have  a  case  clearly  within 
this  principle. 

All  that  can  be  certainly  said  of  the  act  of  Friel  in  letting 
plaintiff's  husband  have  liquor,  is,  that  act  caused  or  contrib- 
Hted  to  his  intoxication  ;  his  intoxication  may  have  been  the  cause 
of  his  insulting  or  menacing  McGraw,  and  McGraw's  act  of  stab- 
bing him  may  have  been  because  of  this  insult  or  menace  ;  and 
because  of  this  stabbing  he  died.  But  it  is  not  entirely  certain  he 
would  not  have  insulted  or  menaced  McGraw  if  he  had  not  had 
any  liquor,  nor  is  it  entirely  certain  that  McGraw  stabbed  him  in 
consequence  of  such  menace  or  insult,  because  elements  affecting 
the  mental  organizations  and  dispositions  of  the  parties  njay  have 
existed  in  this  instance,  as  they  have  in  thousands  of  others  of 
like  character,  inducing  the  tragic  result,  entirely  independent  of 
the  influence  the  liquor  had  upon  the  deceased.  It  cannot  be  said 
that  Friel  should  have  foreseen  that  his  letting  the  deceased  have 
liquor  would  lead  to  his  death  or  bodily  harm,  at  the  hands  of  Mc-  M 

CLiaw,  or  by  violence  from  any  source,  because  this  was  an  exoep- 
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tional  and  not  a  natural  or  probable  consequence.  It  is  a  natural 
and  probable  consequence  of  letting  a  drunkard  have  liquor,  that 
he  shall  become  intoxicated,  and,  by  reason  thereof ,  suffer  mental  or 
physical  impairment,  waste  his  means,  and  do  yiolent,  absurd,  and 
silly  acts,  for  experience  proves  that  these  results,  in  general,  in 
greater  or  less  degree,  follow.  But  it  is  the  exception  that  a  drunkard 
is  slain  or  violently  assaulted,  while  in  a  state  of  intoxication,  for 
words  spoken  or  acts  done  by  him  while  in  that  condition ;  and  when 
it  does  happen,  it  is,  in  general,  because  of  the  wicked  and  malicious 
heart  of  the  assailant,  who  is  ready  to  avail  of  every  pretext  to 
gratify  his  brutal  and  murderous  propensities  ;  and  it  is  no  more 
to  be  anticipated  than  any  other  criminal  act  of  a  third  party. 

As  viewed  by  mankind  in  general,  it  is  believed  the  unfortunate 
condition  of  the  intoxicated,  instead  of  inviting  attack,  appeals  to 
the  sympathies  for  protection  against  violence. 

Our  conclusion  is,  the  court  below  erred  in  its  rulings  upon  the 

point  indicated,  and  for  this  error  the  judgment  is  reversed  and  the 

cause  remanded. 

JudgfnetU  reversed, 

Sheldon,  C.  J.,  and  Scott,  J.,  dissenting. 

NoTB  BY  THX  RspOBTEB.  —  This  OMO  aiid  the  case  of  Schmidt  ▼.  MUcheU^ 
fXMt,  demand  some  aanotatiou  in  oounection  with  this  very  iiiterestiiifc 
eubjeot.  A  very  oompleto  monograph  on  this  topic  by  John  D.  Lawsou,  edi- 
tor of  the  Central  Law  Journal,  was  pablished  last  year,  entitled,  **The  Ohil 
Remedy  for  iu Juries  arising  from  the  sale  or  gift  of  Intoxicating  Liqaors,** 
and  treats  the  subject  in  a  very  intelligent  manner. 

This  cItU  remedy  now  exists  in  the  States  of  Maine,  Ck>nneotloat,  Indiana, 
New  Hampshire,  New  York,  Kansas,  Iowa,  Michigan,  Wisconsin,  Dlinois  and 
Ohio.  In  the  first  four  named  States  this  remedy  is  restricted  to  oases  of  lUe- 
gal  sale ;  in  the  other  States  it  extends  to  all  cases.  In  other  respects  the  stat* 
otes  are  substantially  alike,  and  afford  the  civU  remedy  In  cases  of  pecoulary 
or  physical  Injury  to  persons  dependent  on  the  Injured  person  for  support,  as 
against  the  person  causing  the  Intoxication,  and  in  some  instances,  and  under 
certain  olronmstanoes,  as  against  the  owner  or  lessor  of  the  premises  where  the 
liquors  are  sold.  I:  is  not  our  purpose  to  distinguish  these  rarioas  statutes, 
bat  rather  to  draw  attention  to  the  general  principles  which  have  been  laid 
down  in  the  adjudications,  and  which,  we  infer,  are  applicable  under  aU  of 
them. 

1.  Who  is  {io62e.— The  language  of  the  acts  is  very  oomprehensiye.  The 
phrase  "  any  person  "  has  been  held  to  extend  to  son,  dert:  and  servant.  Thus, 
in  Worky  v.  SpiMveon,  S8  Iowa,  4tt,  a  son  of  the  proprietor  was  held  liable.  The 
court  say :  **  This  statute  embraces  equally  any  person  who  actually  makes  tlie 
■ale,  whether  he  is  the  owner,  or  the  son,  cleric,  or  servant  of  such  owner— aU 
and  each  are  alike  and  personally  liable  for  the  Injurious  eonseqnenoes  to  the 
wife  resulting  from  the  intoxication.    And  in  civU  aotlona— Imt  not  in  erimi- 
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nal  prooeedlngB — the  defendant  is  liable  even  thooffh  the  act  of  the  sabordi- 
uate  is  in  yiolation  of  the  prinoipara  iiistruotions.  So  in  case  of  a  1>ar-tender. 
Petenofi  y,  iCt lobl^, 35  Wis.  85;  Smithy.  Reynolds^BHun,  180. 

If  the  liqnor  producing  the  iutoxioatioii  watt  buld  by  several  distluot  veudon, 
all  are  liable  as  contributors  to  the  result.  This  idea  is  variously  expressed  in 
the  statutes,  by  the  words  '*  contributed,"  "in  whole  or  in  part,"  *' any  part 
of  the  liquor,"  etc.  But  whether  the  liability  is  Joint  or  several  has  been 
variously  held  under  differing  circumstances.  In  WoolhefUher  v.  RMey,  88  Iowa, 
490,  the  court  say:  "If  two  persons  willfully  administer  distinct  portions  of 
poison  to  another,  which  together  produce  death,  will  it  be  claimed  that  neither 
of  the  parties  can  be  punished  because  the  death  was  not  solely  caused  by  the 
poison  administered  bj  either  one  of  them  7  Most  clearly  not.  So  in  this  case 
if  plaintilTs  hustMud  had  talceu  one  or  more  glasses  of  liquor  at  some  place 
other  than  defendant's  saloon,  which  did  not  intoxicate  him,  and  before  its 
effect  had  passed  off  he  obtained  several  glasses  of  liqnor  trouk  defendant, 
which  together  with  that  previously  drank  did  produce  intoxication,  are  l>oth 
of  the  vendors  to  be  deemed  innocent,  or  are  they  l>oth  guilty  f  Most  clearly 
the  latter."  The  same  is  held  in  Fouvtain  v.  Drap^,  49  Ind.  449,  and  also  that 
the  liability  may  be  enforced  Jointly  or  severally.  "  The  statute  does  not  con- 
template an  apportionment  of  the  damages  among  those  who  sell  the  liquors 
which  produce  the  intoxication.  Each  one  is  liable  to  the  fnU  extent  of  the 
iujujy.'*  The  Indiana  and  Iowa  statutes  contain  no  particular  words  convey- 
ing the  idea  of  Joint  lUbility.  In  HaekeU  v.  SmeUXey,  77  111.  126,  it  was  held 
that  the  Juiy  had  no  right  to  consider  the  fact  that  the  vendee  drank  at  other 
places  and  on  other  occasions,  in  determining  the  extent  of  the  defendant's  lia- 
bility. The  same  doctrine  had  been  previously  laid  down  in  Emory  v.  Addig, 
71  lU.  278.  Here  it  is  put  on  the  phraseology  of  the  statute,  **  have  caused  intox- 
ication, in  whole  or  in  part." 

But  the  adjudications  make  a  distinction  between  the  case  of  an  injury 
resulting  from  a  gradual  deterioration  and  consequent  inability  of  the  person 
to  afford  means  of  support,  and  the  case  of  an  injniy  resulting  from  a  single 
act  of  intoxication.  In  the  latter  case  the  Joint  liability  seems  to  attach.  In 
the  former  it  is  not  so  clear.  For  example :  If  an  habitual  drunlcard  gradually 
becomes  enfeebled,  and  so  incapable  of  earning  a  living  for  his  family,  it  is, 
perhaps,  dil&cnlt  U^  say  that  one  who  sold  him  one  glass  of  liquor  six  montlis 
before  his  final  disablement  is  liable  for  the  result  like  the  one  who  put  the 
"last  straw, "  if  not  on  the  camel's  back,  at  least  in  the  drunkard's  "Julep; " 
but  if  on  one  day  he  drinks  at  three  diflbreut  places,  and  thereby  becoming 
drunken,  reoeives  an  injury  in  consequence  which  disables  him,  these  three 
are  dearly  liable.  This  principle  is  illustrated  in  LaFrance  v.  £rayer,  42  Iowa, 
148.  This  was  an  action  against  sixteen  defendants  for  sales  covering  a  period 
of  two  yean.  The  court  say:  '*  A  Joint  liability  arises  when  an  immediate 
act  is  done  by  the  co-operation  or  Joint  act  of  two  or  more  persons.  Mere 
successive  wrongs,  being  the  independent  acts  of  the  persons  doing  them,  will 
not  create  a  Joint  liability,  although  the  wrongs  may  be  committed  against  the 
same  person.  There  must  t>e  concurrent  action,  a  co-operation  or  consent  or 
approval  in  the  accomplishment  by  the  wrong-doers  of  the  particular  wrong,  in 
order  to  make  them  Jointly  liable."  "  In  this  case,  the  sale  by  each  to  the 
husband  of  plaintiff,  resulting  in  her  injuiy,  became  an  independent  and  com- 
plete cause  of  action;  and  a  sale  to  him  of  other  intoxicating  liquors  by 
another  person,  on  the  next  day,  or  the  next  week,  or  the  next  mouth,  would 
not  giT6  a  Joint  right  of  aoUon  either  for  the  first  or  the  last  sale.    They  are 
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niBu if estlj  under  the  statute,  each  complete  in  itself.  But  we  are  not  to  be 
understood  ns  denying  a  joint  liability  in  cases  where  the  successive  sales  by 
several  have  produced  n  particular  intoxication  from  which  the  injury  sued 
for  has  resulted."  This  is  under  a  statute  using  the  words  "jointly  and 
severally."  Under  the  New  Hampshire  statute,  which  has  not  those  words* 
but  has  the  words  **any  part,"  a  joint  action  was  maintained  af^inst  several 
who  sold  liquors  to  one  who  in  consequence  of  intoxication  thereby  induced 
committed  an  assault  and  battery.  After  an  elaborate  discussion  the  court 
say:  **No  reason  is  seen  why  it  does  not  cover  the  case  of  different  persons 
selling  liquor  to  one  who  commits  a  trespass  while  in  a  state  of  intoxication 
produced  by  all  the  liquor  so  furnished.  One  seller  is  as  much  responsible  aa 
another,  and  all  have  participated  in  the  wrong."  Dodge  v.  Hughes,  53  N.  H. 
618.  But  under  the  New  Tork  statute,  which  does  contain  the  words  "jointly^ 
and  severally,"  as  well  as  "  in  whole  or  in  part,"  it  was  held,  in  Jackson  v. 
Brookins,  5  Hun,  534,  that  a  joint  action  will  not  lie  against  two  or  more  per-^ 
sons,  who,  separately,  and  at  different  times  and  places,  although  on  the  same 
day,  sold  liquor  to  the  same  person,  each  quantity  having  contributed  to  cause 
an  intoxication  in  consequence  of  which  he  is  injured.  But  the  court  conceded 
that  each  seller  would  be  liable  for  his  own  acts. 

On  the  other  hand,  under  the  Illinois  statute,  which  contains  the  words. 
"jointly  and  severally,"  and  *'  in  whole  or  in  part,"  it  is  declared,  in  Emory 
▼.  Addis,  supra,  that  "there  can  be  but  one  recovery  for  an  injury  done  under 
this  statute.  A  recovery  and  satisfaction  by  a  party  injured,  against  oiie^ 
would  constitute  an  effectual  bar  to  any  recovery  against  another,  who  *  iu 
part  *  may  have  contributed  to  cause  the  intoxication  of  the  person  who  corn-* 
mitted  the  injury.  The  party  injured  may  elect  to  proceed  severally  or  jointly,, 
against  the  persons  who  cause  the  intoxication,  but  he  can  have  but  one  8ati8-> 
faction  for  an  injury."  The  doctrine  of  this  last  quotation  is  precisely  declared 
in  Kearney  v.  Fitzgerald,  48  Iowa,  580,  but  the  court  add,  "  Of  course  the  prin- 
oiple  here  announced  is  limited  to  cases  where  the  several  parties  contribute  to^ 
a  specific  intoxication,  which  occasions  an  injury."  See,  also,  in  harmony  with 
this,  Jewett  v.  Wanshura,  43  Iowa,  577.  In  Boyd  v.  Watt,  27  Ohio  St.  259,  the 
intoxication  complained  of  extended  over  a  series  of  years,  during  which  tirae^ 
the  defendant  sold  some  of  the  liquors.  The  court  charged  that  if  during  that 
period  the  plaintiff  had  sustained  damages  by  the  defendant's  illegal  sales,  the 
defendant  would  not  be  exonerated  by  the  contributions  of  others  to  the  same 
result,  and  if  the  juiy  could  not  separate  the  damages  resulting  from  the  iutox- 
loation  caused  by  the  defendant  from  that  caused  by  others,  the  defendant 
was  liable  for  the  whole.  This  was  sustained  after  elaborate  examination. 
The  court  said :  "  If  the  defendant's  illegal  sales  were,  under  the  circum- 
stances, sufficient  in  quantity  and  frequency  to  cause  habitual  drunlceunesst 
he  is  engaged  in  an  unlawful  act,  and  liable  for  the  consequences,  though  'oth- 
ers, without  pre-oonoert,  united  iu  causing  it." 

Under  these  statutes  the  owner  or  lessor  of  the  premises  where  the  liquora 
are  sold  is  liable  for  the  damages  where  the  lease  was  for  the  purpose  of  sell- 
ing; liquors,  or  the  owner  or  lessor  Icnew  that  the  premises  were  used  for  suoh 
purpose.  This  provision  was  held  to  be  constitutional,  in  the  New  YorlL 
Supreme  Court  of  Appeals,  in  the  cose  of  Baker  v.  Pope^  2  Hun,  568. ' 

The  same  conclusion  was  reached  in  BerUioif  v.  O'Reilly,  8  Han,  10,  whiob 
was  a  joint  action  against  the  owner  and  the  keeper  of  a  place  where  Intoxicate 
iug  liquors  were  sold.  The  action  was  sustained  by  the  Supreme  Court,  at 
General  Term  In  the  Seooud  Department.    Iu  regard  to  the  constitatioud  quea* 
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tiou  they  said,  **If  the  legislatare  cau  legislate  against  the  teuant,  its  power 
to  reach  the  landlord  oannot  be  doabted  in  the  cases  mentioned  In  the  act 
tef erred  to."  Bat  ou  appeal  of  this  case  the  Court  of  Appeals  seemed  to  have 
eome  doubt,  for  it  was  only  after  long  deliberation  that  thej  al&rmed  the  judg- 
ment, although  the  decision  was  flnallj  unanimous.    18  Alb.  Law  Jour  ,  p.  888. 

It  was  held  in  Ba/maJby  ▼.  TFood,  60  Ind.  40&,  that  this  enactment  does  not 
extend  to  the  case  of  an  owner  who  himself  sells  liquors.  This  is  based  on  the 
peculiar  phraseology  which  gives  the  right  of  action  only  in  case  the  owner, 
sifter  being  informed  of  the  illegal  use,  shall  fail  to  take  steps  to  dispossess  the 
teuant  or  lessee.  But  in  spite  of  this,  it  is  conceded  that  he  is  liable  as  seller, 
under  the  statute.    The  point  U  merely  one  of  pleading. 

Under  the  statutes  the  liability  of  the  owner,  as  owner,  is  contingent  ou  his 
** knowingly  permitting"  or  ** suffering*'  the  use  of  liis  premises  for  the  pur- 
|X)se  in  question. 

This  has  given  rise  to  some  controversy.  Thus,  in  Mead  v.  Strain,  8  Hun, 
161,  where  a  wife  owned  a  hotel  kept  by  her  husband,  and  lived  in  it  with  him, 
this  alone  was  held  iusuffioieut  to  charge  her.  *'  Neither  the  permission  nor 
the  knowledge  are  to  be  presumed  or  inferred,  but  should  be  established  by 
«learand  satisfactory  proof.*'  ''She  is  not  shown  ever  to  have  witnessed  a 
eale,  or  ever  to  have  been  present  in  the  bar  room  where  the  sales  were  made, 
«ver  to  have  given  any  consent  that  such  sales  should  be  made,  or  to  have  been 
Informed  that  they  were  in  fact  made.**  The  court  also  express  some  doubt, 
obiter,  whether  the  husband's  occupancy  would  in  any  event  render  the  wife 
liable. 

In  Illinois,  New  York,  Michigan,  and  Ohio,  the  sale  by  the  tenant,  contrary 
to  the  provisions  of  the  act,  works  a  forfeiture  of  all  his  rights  under  the  lease ; 
and  consequently,  in  those  States,  at  least,  the  landlord  would  be  liable  at  all 
hazards  for  sales  made  to  his  knowledge,  because  he  would  not  have  the  excuse 
of  inability  to  prevent  the  sole,  and  thus  would  be  held  to  **  permit  **  it.  State 
T.  BalUngaU,  42  Iowa,  87.  But  knowledge  on  his  part  is  essential ;  mere  inac- 
tivity to  ascertain  the  fact,  or  a  mere  failure  to  prevent  such  a  use  of  his  prem- 
ises, would  be  insoiflcient.    State  v.  AlmUiam,  6  Ind.  117. 

Fnr  what  liable :  A»  to  meane  cf  support.— The  doctrine  of  the  principal  cases, 
that  death  is,  within  the  aot,  an  *'  injury*'  to  '*  means  of  support,"  has  been 
mooted  in  New  York.  lu  Hayes  v.  Phelan,  4  Hun,  783,  the  contrary  was  held 
by  the  Supreme  Court  of  the  Third  Department  on  demurrer.  The  substance 
of  the  very  iuoouclusive  opinion  is,  first,  that  the  responsibility  of  the  vendor 
is  for  injurious  acts  of  an  intoxicated  person,  and  not  for  all  results  of  the 
intoxication ;  and  second,  that  the  vendor  is  liable  only  where  a  right  of  action 
exists  against  the  intoxicated  person.  The  court  say:  "It  was  seen  that  intox- 
icated men  often  committed  ^reat  wrongs  for  which  they  were  utterly  unable 
pecuniarily  to  respond,  and  that  great  injury  was  often  occasioned  in  conse- 
quence of  their  intoxication,  which  they  could  not  make  good  in  damages,  and 
it  was  thought  reasonable  ttiat  the  vendor  who  sold,  as  well  as  the  drunkard 
who  drank,  should  be  liable  to  an  action  for  what  were  injuries  in  a  legal 
sense.'*  One  judge  dissented,  whose  opinion  may  be  found  in  6  Hun,  p.  335. 
See,  also,  Brookmire  v.  Motiaghaith  7  Week.  Dig.  186.  But  this  was  disagreed 
to  in  Jackmm  v.  Brookins,  5  Hun,  580.  The  court  say,  at  General  Term  of  the 
Fourth  Department :  **  If  death  ensues  as  the  natural  and  legitimate  result  of 
the  intoxication,  It  is  covered  by  the  language  of  the  statute.  All  injuries  are 
covenNi  that  are  consequent  upon  the  intoxication.  If  death  were  excluded, 
then  the  minor  and  temporaiy  injuries  would  be  provided  for,  while  the  great- 
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est  and  most  permanent  of  all  would  be  excluded.  The  statute  should  not  be 
so  ooustrued.  It  admits  of  the  other  construotlon,  and  that  is  more  oonsonaut 
with  its  benign  purposes.  Its  main  object  was  to  provide  a  remedy  for  case* 
before  remediless.  Had  it  been  confined  to  injuries  to  person  and  property,  it 
might  have  been  said  that  only  those  injuries  were  meant  to  be  covered,  for 
which  there  was  before  a  remedy  against  the  intoxicated  person.  But  when  it 
provided  for  injuries  to  means  of  support,  it  made  actionable  a  new  clam  of 
injuries,  without  remedy  at  common  law,  and  unprovided  for  by  any  previous 
statute.'*  **  Notice  the  class  of  persons  especially  endowed  with  a  rig^t  of 
action ;— husband,  wife,  child,  parent,  guardian.  When  the  statate  pro- 
vided that  any  of  them  might  have  aright  of  action  for  any  injury  to  his 
or  her  means  of  support,  is  it  reasonable  that  the  legislature  only  meant 
to  provide  for  such  causes  of  action  as  before  them  already  existed  against  the 
intoxicated  persons  ?  It  seems  not ;  but  that  the  main  object  was  to  provide  for 
an  evil  entirely  without  remedy  before,"  etc.  See,  also,  SnUUi  v.  Heytu>lds,  8 
Hun,  128.  The  idea  expressed  in  this  case,  that  the  act  in  awarding  damage 
for  injury  to  means  of  support,  g^ves  a  new  remedy,  unknown  at  common  law, 
is  expressly  declared  in  the  very  recent  case  of  Volana  v.  Owen^  N.  T.  Court  of 
Appeals,  18  Alb.  Law  Jour.,  p.  894.  This  decision  expressly  disapproves  the  doc- 
trines of  Bayen  v.  Phelan,  on  this  point. 

Injury  to  **  means  of  support "  certainly  includes  the  disability  of  the  husband 
to  earn  a  living  for  his  wife,  or  the  impairment  of  ability  to  that  end.  Wight' 
man  v.  Devere,  88  Wis.  571.  This  was  a  case  of  siclcness  produced  by  intox- 
ication. The  court  said :  **  We  suppose  it  relates  to  whatever  the  husband 
might  have  earned  or  made  by  his  labor  and  attention  to  business,  and  con- 
tributed to  the  support  of  his  family."  **  It  appears  that  the  husband  was  able 
to  work,  and  did  in  fact  have  the  general  management  of  plaintiifs  farm,  and 
contributed  essentially  by  his  labor  to  carry  it  on.  During  his  intoxication, 
and  in  consequence  of  the  injury  which  resulted  directly  from  it,  he  was  unable 
to  attend  to  this  business,  and  the  plaintiff  had  to  hire  another  man  to  do  his 
work.  She  had  to  employ  men  to  aid  her  in  taking  care  of  him,  and  employed 
and  paid  a  physician  for  medical  attendance  upon  him.  All  these  expenses  were 
defrayed  by  her,  and  there  can  be  no  doubt  that  they  were  valid  claims  under 
this  section."  See  to  same  effect,  Quain  v.  Rusttem  N.  Y.,  5  Week.  Dig.  546. 
The  liability  extends  to  insanity  produced  by  the  intoxication ;  and  it  is  not 
necessary  to  show  an  entire  deprivation  of  means  of  support ;  a  diminntiou  of 
those  means  below  what  is  reasonable  for  a  person  in  the  plaintiff's  station 
satisfies  the  act.  MtUford  v.  Cletoell,  21  Ohio  St.  197.  To  the  same  effect,  Schnei- 
der v.  Hosier^  id.  98. 

Even  if  the  wife  have  ample  means  of  her  own  to  maintain  herself,  the  liabil- 
ity may  still  be  enforced,  in  the  case  of  a  husband,  because  he  is  bound  to 
support  her  without  regard  to  her  separate  estate.  Hackett  v.  Stnelsiey,  77  Ind. 
118,  So  if  she  is  able  to  earn  her  own  living.  The  right  of  support  embraces 
comforts,  and  is  not  limited  to  bare  necessaries.  Id.  The  court  here  say:  ^*  No 
one  is  absolutely  dependent  on  another  for  support,  for  where  there  is  the 
absence  of  other  means  of  support,  it  is  provided  by  public  authority." 

It  is  said,  ohiUr,  in  Witihttnan  v.  Devere,  83  Wis.  579,  **If  the  husband,  wheu 
sober,  is  physically  incapable  of  performing  any  labor  or  work,  or  of  attend- 
ing to  any  business  or  pi-ofession,  or  was  of  such  indolent  and  shiftless  habits 
that  he  in  fact  made  his  wife  support  him,  then  perhaps  his  intoxication  might 
not  injure  or  take  away  any  of  her  resources  in  this  particular."  And  in 
Schneider  V.  Hosier,  21  Ohio  St.  102,  the  judge  charged  the  Joiy :  **Bat  if  the 
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partj'  alleged  to  have  negleoted  his  baslneM  from  lotoxioation,  would  not  have 
panned  his  business  if  sober,  or  if,  before  the  sale  of  liquors  to  him,  as  alleged^ 
he  was  unfit  for  any  oooupation,  in  that  event  his  wife  would  suffer  no  damage 
from  his  intoxication. " 

**  li^try  to  person  "  has  been  construed  to  mean  any  physical  iujury,  directly 
the  result  of  the  iutoxioatiou,  but  not  necessarily  the  result  of  physical  vio- 
lence. Suin  Mtdford  v.  CleweU,  21  Ohio  St.  197,  where  the  husband  in  conse- 
quence of  intoxication  became  delirious  and  dangerous,  and  the  wife  in  fear 
was  forced  to  abandon  his  house,  this  was  held  not  to  be  within  the  act.*' 
'*  Mental  anguish,  disgrace,  and  loss  of  society  or  comiMmionship  **  is  not  suffi- 
cient. So  mere  vulgar  and  abusive  language,  as  where  the  husband  called  his 
wife  a  prostitute,  does  not  amount  to  an  Injury  to  person,  it  not  appearing  that 
her  health  suffered  in  consequence.  CaUotoayy,  LayUmf  Iowa,  6  Week.  Dig.  147. 
But  where  the  husband,  while  intoxicated,  drove  his  wife  out  of  doors  and  Icept 
her  oat  some  hours,  by  threats  and  intimidation,  but  using  no  physical  force  or 
violence,  this  was  held  sufficient.  The  court  compare  the  act  to  a  locking  of 
the  wife  up,  and  declare  the  suffering  caused  by  the  ejection  sufficient  to  an- 
swer the  statute.  Petenon  v.  Knolde^  86  Wis.  84.  So  where  the  wife  injured 
her  health  by  care  and  watching  of  her  husband  made  sick  by  intoxication ; 
held  to  be  sufficient.     Wightman  v.  Devere,  83  Wis.  677. 

Injuries  to  property  are  not  necessarily  physical.  They  include  any  damage 
to  the  plaiutifT s  right  of  property.  For  example,  the  unauthorized  conversion 
and  sale,  by  the  husband,  of  the  wife's  horse.  MuXford  v.  CletoeZZ,  21  Ohio  St. 
196. 

The  phrase  in  the  statutes,  **  in  consequence  of  intoxicatioo,"  must  be  con- 
strued to  mean  the  direct  effects  of  the  condition  thus  iDduoed.  But  it  has 
been  held  that  not  only  must  the  consequences  be  direct  (as  in  the  principal 
oases),  but  also  such  as  might  reasonably  be  foreseen  by  the  vendor. 

In  Kracfi  v.  Heilmany  58  Ind.  628,  the  doctrine  of  the  principal  cases,  on  the 
point  of  remoteness  of  injury,  was  held  to  apply  to  the  case  of  one  who,  while 
intoxicated,  and  lying  in  a  wagon,  driven  by  another  person  who  was  also 
Intoxicated,  was  injured  by  a  barrel  falling  over  on  him.  The  court  say :  **  The 
defendants,  in  causing  the  intoxication  of  the  deceased,  could  not  have  antici- 
pated that  while  on  his  way  home  he  would  be  fatally  injured  by  the  salt  l>arrel. 
That  was  an  extraordinary  and  fortuitous  event,  not  naturally  resulting  from 
the  intoxication.  Suppose,  by  way  of  illustration,  that  a  person,  by  reason  of 
intoxication,  lies  down  under  a  tree,  and  a  slonn  blows  a  limb  down  upon  him 
and  kills  him,  or  the  lightning  strikes  the  tree  and  kills  him.  Ck>uld  it  be  said, 
in  a  legal  sense,  that  his  death  was  caused  by  intoxication  7  In  the  chain  of 
causation  the  intoxication  may  have  been  the  remote  cause  of  his  death, 
because  if  he  had  not  been  intoxicated  he  would  not  have  placed  himself  in 
that  position,  and,  therefore,  would  not  have  l>een  struck  by  the  limb  or  light- 
ning. In  the  case  supposed,  it  may  be  assumed  as  clear  that  the  parties  caus- 
ing the  intoxication  would  not  be  liable  under  the  statute  to  the  widow,  as  for 
injury  to  her  caused  by  the  intoxication  of  the  deceased.  Tet  there  is  no  sub- 
stantial difference  between  the  case  supposed  and  the  real  case."  The  same 
court  applied  the  same  doctrine  in  a  later  case.  Collier  v.  Earley,  64  Ind.  669, 
where  an  intoxicated  person  was  run  over  and  killed  by  a  train  of  oara. 
The  court  say :  **  This  is  an  effect  which  is  not  naturally,  necessarily,  or  even 
probably  connected  with  the  fact  of  unlawfully  selling  intoxicating  liquors  to 
him  by  the  defendant,  whereby  he  became  drunk ;  and  when  the  death  could 
lake  place  only  upon  the  ooiuoidence  of  his  stepping  on  the  track  and  the  train 
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passing  Bt  the  same  time,  the  oouseqaeuoe  beoomas  more  remote  and  more  dia- 
coniiected  with  the  oaase  alleged.  The  death  need  not  take  place  immediately 
and  directly  upon  the  cause,  but  it  must  be  effected  by  a  chain  of  natural 
effects  nnd  causes.  uuchruKed  by  human  aotiou;  or  the  party  who  committed 
the  first  act  will  jiot  oe  responsible.  In  this  caaethe  running  of  the  train  of 
cars  was  the  human  action,  which  chanf<:ed  the  course  of  natural  effects  and 
causes  connected  with  the  act  alleged  against  the  defendant.  The  plaintiff's 
husband  was  killed  by  the  train  of  cars,  and  not  by  the  act  of  the  defendant 
in  unlawfully  seiliiig  him  intoxicating  liquor.**  If  we  may  be  Indulged  iii 
comment  on  these  two  oases,  we  should  say  that  the  first  is  possibly  supporta- 
ble, on  the  reasoning  of  the  court,  but  the  latter  entirely  insupportable.  It  is, 
perhaps,  not  reasonably  within  human  foresight  that  a  drunken  man  would 
lie  down  in  a  wagon,  and  while  there  be  killed  by  a  barrel  falling  on  him;  ov 
that  he  would  He  under  a  tree  and  there  be  struck  by  lightning;  because  there 
is  nothing  dangerous  in  the  act  of  lying  down  in  a  wagon  with  barrels  in  it,  or 
under  a  tree.  But  it  is  essentially  dangerous  to  cross  ■  railroad  track,  and  it 
is  easy  to  foresee  that  a  drunken  man  may  cross  a  track,  and  in  so  doing.  In 
consequence  of  carelessness  induced  by  drink,  be  killed.  Indeed,  it  is  a  con* 
sequence  that  notoriously  often  ensues.  But  we  incline  to  the  opinion  thai 
both  these  cases  are  badly  decided,  and  that  the  injury  in  both  was  not  too 
remote,  and  that  it  is  immaterial  whether  it  might  or  might  not  ha^e  been 
within  the  contemplation  of  the  vendor.  We  do  not  see  why  under  a  penal 
statute  the  doctrine  applicable  to  contracts  should  bo  invoked,  nor  why  tha 
party  in  fault  should  not  be  deemed  to  have  foreseen  all  the  direct  consequen- 
ces of  bis  own  act.  In  BerUiolf  v.  O^ReileUt  aupra^  ''the  plaintiff's  sou  wus 
made  intoxicated  by  defendants,  and  ran  his  father's  horse  to  death.**  Surely 
that  was  a  consequence  as  little  to  be  foreseen  as  the  falliugover  of  a  salt  barrel 
or  being  crushed  by  a  railroad  train,  and  yet  the  aotiou  was  sustained.  See» 
also,  Aldrich  v.  Soger,  9  Hun,  687,  where  the  husband  sued  for  iujury  to  his 
wife  by  the  i-eckless  driving  of  their  son-in-law. 

To  whom  liable. — The  terms  of  the  statutes  are  explicit,  and  have  given  riM 
to  little  discussion.  In  the  New  Hampshire  statute,  the  language  is  '^any  poHy 
on  whom  such  injured  person  may  be  dependent.**  This  was  construed  to 
mean  a  dependence  existing  before,  and  not  merely  in  couseqaenoe  of,  tha 
intoxication.  HollU  v.  Datr/8,  56  N.  H.  76.  So  held  where  one  in  consequence 
of  intoxication  became  a  town  charge.  The  expression  "party*'  makes  no 
difference.  If  a  marriage  is  illegal  and  void,  the  plaintiff  cannot  as  wife  claim 
for  iujury  to  means  of  support,  but  may  for  injury  to  person  or  property. 
Kearney  v.  Fitzgerald,  48  Iowa,  680. 

As  to  damages. — The  statutes  authorise  exemplary  damages.  Bat  they  oaa- 
not  be  awarded  without  proof  of  actual  injuiy.  See  the  cases  cited  In  Lawson*a 
'*  Civil  Remedy,**  page  88.  This  is  so,  even  if  the  sale  was  in  violation  of  the 
wishes  of  the  family  aud  friends.  But  in  lUiuois,  actual  damage  haviuir 
been  proved,  the  award  of  exemplary  damages  does  not  depend  upon 
ciroumstanoee  of  aggravation.  Backett  v.  SmelsUy,  supra.  Not  so,  however, 
io  New  York.  Franklith  v.  Schermerhornf  8  Hun,  USL  Nor  in  Michigan. 
Oaussly  v.  Perkitut,  80  Mich.  482.  But  notice  not  to  sell  may  be  proved  to 
enhance  the  damages.  McEvoy  v.  Humphrey^  77  111.  888;  KeUermanv,  Arnold^ 
74  id.  632;  ;Sc/ine£cIer  v.  Hosier,  21  Ohio  St.  108.  So  of  mental  anguish,  actual 
damage  having  been  proved.    Mulford  v.  CUweU,  21  Ohio  St.  188. 

On  the  other  hand  damages  may  be  mitigated  by  proof  that  the  defendant 
had  forbidden  his  servants  to  leli  to  the  person  in  question,  and  that  they  lad 
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disobejed  him.  Kreiter  v.  NicJioUt^  28  Mioh.  409.  Or  that  it  was  prooured  bj 
artifice.  Bates  y.  Davis,  76  111.  223.  Or  that  he  was  selling  under  a  license ;  or 
that  he  had  at  times  in  good  faith  refused  to  sell  the  party  liquor.  Sdmeider 
T.  Hosier,  21  Ohio  St.  108.  Or  that  the  intoxicated  person  also  prooured  some 
of  the  liquors  at  other  places.  Hemmens  v.  BenUey,  32  Mioh.  89;  Fratiklin  t. 
Schennerfiorn,  8  Hun,  115.  Or  that  the  wife  drauli:  with  her  husband.  Kearney 
y.  Fitageraldy  supra;  Hackett  y.  Smelsley,  supiu.  Or  purchased  liquors  for  him 
to  drink.  Id.  But  not  where  when  she  did  so  to  prevent  his  spending  time 
and  moiiej  at  drinlEing  places  (Id.),  or  acted  under  his  compulsion.  JeweU  y. 
Waiishura,  supra.  And  compulsion  may  be  Inferred  from  the  fact  where  a 
day  or  two  before  she  had  forbidden  the  sale  by  the  same  seller.  Id. 

But  the  damages  must  be  proved,  and  will  not  be  presumed.  Bo  held  in  the 
case  of  a  father  suing  for  an  injury  caused  to  his  means  of  support  by  the  intox- 
ication of  his  son.  Volans  v.  Oweiif  supra.  The  court  say :  *'  The  primary  pur- 
pose uf  the  legislature  in  giving  a  right  of  action  for  an  injury  of  this  charac- 
ter, was  the  protection  of  the  dependent  and  helpless.  Diminution  of  income, 
or  liiss  of  prfjperty,  does  not  constitute  an  injury  to  means  of  support,  within 
the  fair  intendment  of  the  statute,  if  the  plaintiff,  notwithstanding,  has  ade- 
quate means  of  maintenance,  from  accumulated  capital  or  property,  or  hla 
remaining  income  is  sufficient  for  his  support." 

The  same  court  held  the  same  doctrine  in  the  case  of  a  wife  suing  for  iuju^^ 
to  her  means  of  support  by  the  intoxication  of  her  husbaud.  HiUv.  Berry ^  18 
Alb.  Law  Jour.  384. 


Oabtnbb  V.  Walbod. 

(88ni.l71.) 
BkUe  demand — Statute  of  limitatums  as  against  married  wnnan. 

Where  a  party,  with  full  knowledge  of  all  the  facts,  neglecte  for  nineteen 
years  to  assert  his  equities,  and  no  sufficient  excuse  is  shown  for  the  delay, 
his  laches  will  bar  relief  in  a  court  of  equity.  Courts  of  equity,  by  anal- 
ogy, will  follow  the  limitation  provided  l^y  law. 

Where  a  statute  gives  to  married  women  the  sole  possession,  control  and  en* 
joyment  of  their  separate  property,  real  and  personal,  the  Statute  of  Limi* 
tations  runs  against  them  the  same  as  against  Sifeme  »ole> 


B 


ILL  in  equity  to  enforce  conyeyance.     The  opinion  states  the 
facts. 


Wheaton,  Smith  <6  McDoU,  for  plaintiffs  in  error. 

J.  H.  Mayhorne,  for  defendant  in  error. 
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Graio,  J.  This  was  a  bill  in  eqaifcy,  broaght  by  plaintiffs  in 
error  in  the  Oircuifc  Conrt  of  Kane  connty,  againsfc  James  Walrod, 
to  enforce  the  conveyance  of  a  certain  tract  of  land,  the  equitable 
title  of  which,  it  is  claimed,  belongs  to  them. 

The  defendant,  James  Walrod,  put  in  an  answer  to  the  bills 
and,  replication  having  been  filed,  a  hearing  was  had  npon  the 
pleadings  and  proofs,  and  the  coart  entered  a  decree  dismissing  the 
bill.  The  complainants  bring  the  record  here,  and  urge  as  a 
ground  of  reversal  that  the  court  erred  in  dismissing  the  bill  upon 
the  evidence  contained  in  the  record. 

It  appears,  from  the  evidence  preserved  in  the  record,  that 
on  the  27th  day  of  October,  1849,  Amos  Haskins,  the  father 
of  the  complainants,  purchased  the  land  in  controversy  of  one 
Owen  Hall,  for  the  sum  of  $140,  payable,  $50  on  the  Ist  day  of 
October,  1850,  $50  in  two  and  $40  in  three  years  from  the  date  of 
purchase,  with  six  per  cent  interest  thereon.  Haskins  gave  his 
promissory  notes  for  the  purchase-money,  and  received  of  Hall  a 
bond,  providing  for  a  conveyance  of  the  land  upon  the  payment  of 
the  notes.  Haskins  went  into  possession  of  the  land  under  his  pur- 
chase, and  made  slight  improvements  thereon.  In  the  summer  of 
1850,  he  lost  the  bond  for  a  deed,  which  was  subsequently  found 
by  his  son,  Asa  Haskins,  who  is  one  of  the  complainants  in  the 
bill.  On  the  16th  day  of  October,  1850,  Asa  Haskins  obtained  of 
the  defendant  $35  or  $40  for  one  month,  and  assigned  the  bond,  in 
the  name  of  his  father,  as  security  for  the  money.  Asa  Haskins 
testified  that  the  money  thus  obtained  of  the  defendant  was  used, 
in  connection  with  other  money  which  he  had,  to  pay  the  first  fifty 
dollar  note,  and  the  interest  on  the  other  notes  given  for  the  land. 

On  the  4th  day  of  November,  1850,  Amos  Haskins  died.  The 
money  which  had  been  loaned  of  defendant  not  having  been  paid, 
on  the  19th  day  of  November,  1850,  the  defendant  presented  the 
bond  to  Hall,  and  called  for  a  deed  as  assignee  of  Amos  Haskins, 
and  upon  the  payment  of  the  deferred  payments,  one  of  $50  and 
the  other  of  $40,  Hall,  on  that  date,  executed  and  delivered  to  the 
defendant  a  deed  for  the  premises,  which  was,  on  the  day  it  was 
executed,  placed  upon  record.  Immediately  after  receiving  che 
deed,  James  Walrod  took  possession  of  the  premises  thereunder, 
and  has  remained  in  possession  ever  since,  made  valuable  improve- 
ments, and  paid  all  taxes  assessed  thereon.  After  Walrod  had 
obtained  the  deed  of  Hall,  he  made  an  effort  to  settle  with  the 
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widow  and  heirs,  and  obtain  a  conveyance  from  chem.  In  this, 
however,  he  failed,  except  as  to  the  widow  and  Asa,  who,  upon  a 
certain  consideration,  paid  them,  executed  an  instrument,  in  writ- 
ing, on  the  20th  day  of  December,  1850,  conveying  their  interest 
in  the  premises  to  him. 

No  legal  proceedings  of  any  character  were  instituted  by  the 
complainants  to  obtain  their  rights  in  the  premises,  although  they 
were  fully  informed  of  the  manner  in  which  the  defendant  acquired 
the  title,  until  the  filing  of  this  bill,  on  the  20th  day  of  January^ 
1869. 

While  the  facts  disclosed  by  the  record  might  have  warranted  a 
court  of  equity,  had  the  complainants  invoked  the  aid  of  the  court 
in  apt  time,  in  decreeing  the  relief  prayed  for  in  the  bill,  yet  where 
the  complainants,  with  a  full  knowledge  of  all  the  facts  in  their 
possession,  have  slept  upon  their  rights  for  a  period  of  nineteen 
years,  and  have  failed  to  give  any  satisfactory  reason  for  the  delay, 
and  have  permitted  the  defendant  to  improve  and  develop  the 
property  until  it  has  become  valuable,  the  case  is  presented  in  en* 
tirely  a  different  aspect. 

The  principle  that  must  control  a  case  of  this  character  has  bcca 
clearly  stated  by  Ijord  Camden,  in  Smith  v.  Clay,  3  Brown's  Oluin- 
cery  Reports,  639,  in  these  words  :  *^  That  a  court  of  equity,  which  is 
never  active  in  relief  against  conscience  or  public  convenience,  has 
always  refused  its  aid  to  stale  demands  where  the  party  has  slept 
upon  his  rights  for  a  great  length  of  time.  Nothing  can  call  this 
court  into  activity  but  conscience,  good  faith  and  reasonable  dili- 
gence. Where  these  are  wanting,  the  court  is  passive  and  does 
nothing.  Laches  and  neglect  are  always  discountenanced,  and 
therefore,  from  the  beginning  of  this  jurisdiction,  there  was 
always  a  limitation  of  suit  in  this  court." 

The  principle  announced  in  the  case  cited  has  been  so  long  sane* 
tioned  and  upheld  both  in  the  courts  of  England  and  this  country, 
and  the  doctrine  that  courts  of  equity  will  not  lend  their  aid  to 
enforce  stale  demands  so  well  understood  and  so  well  established, 
that  the  citation  of  authorities  to  sustain  the  question  would  seem 
to  l)e  unnecessary.  The  question  has,  however,  frequently  arisen  in 
this  court,  and  the  decisions  are  uniform.  Beach  v.  ShaWy  57  111. 
25  ;  Rogers  v.  Simmons,  55  id.  76  ;  Winchell  v.  Edwards,  57  id.  45 ; 
Carpenter  v.  Carpenter,  70  id.  457. 

In  the  absence  of  the  existence  of  a  statute  of  limitations,  the 
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time  in  which  a  party  will  be  barred  from    relief  in  a  court  of  ( 

equity  must  necessarily  depend,  to  a  certain  extent,  upon  the  facts 
of  each  case,  as  it  may  arise;  but  when  the  statute  has  fixed  the  ' 

period  of  limitation  under  which  the  claim,  if  interposed  in  a  court  i 

of  law,  would  be  barred,  courts  of  equity,  by  analogy,  follow  the  j 

limitation  provided  by  law.  This  is  fully  established  in  Ka/is  Co. 
\.  fferringtoTif  oO  III,  239,  where  it  is  said:  "Where  the  statute 
of  limitations  would  bar  an  action  at  law,  and  the  matter  is  liti- 
gated in  chancery,  the  latter  tribunal,  following  the  analogies  of 
the  law  in  such  cafes,  would  hold  the  claim  to  be  stale,  and  refuse 
the  relief  sought."  To  the  same  effect  are  Angcll  on  Limitations, 
§  467,  and  Cholmondeley  v.  Clinton,  2  Jac.  &  Wal.  141. 

A  court  of  equity,  however,  often  treat  a  lapse  of  a  less  period 
than  that  provided  in  actions  at  law  as  a  presumptive  bar,  on  the 
ground  of  discouraging  stale  claims,  or  gross  Uiches  or  unexplained 
acquiescences  in  the  assertion  of  an  adverse  right.  2  Story's  Eq. 
Jur.,  §  1520. 

An  application  of  these  principles  to  the  facts  disclosed  by  the 
record,  would  seem  to  leave  no  room  to  doubt  the  correctness  of 
the  decree  rendered  by  the  Circuit  Court. 

The  record  discloses  that  the  defendant,  on  the   19th  day  of 
November,   1850,  obtained  a  deed  of  the  land  in  controversy  of 
Owen  Hall,  who,  it  is  conceded,  held  the  legal  title,  deducible  of 
record  from  the  State  or  the  United  States.     The  deed  was  placed 
upon  record,  the  defendant  moved  upon  the  land,  and  from  that 
time  to  the  filing  of  the  bills  he  resided  upon  and  held  the  actual 
possession  of  the  entire  tract  as  a  residence.     Under  the  limitation 
laws  of  the  State,  known  as  the  act  of  1835,  possession  by  actual 
residence  under  a  connected  title,   in  law  or  equity,  deducible  of 
record  from  this  State  or  the  United  States,  for  a  period  of  seven 
years,  is  a  bar  to  a  recovery  at  law.     The  bill  was  not  filed  until  the 
20th  day  of  January,  1869.     The  bar  to  a  recovery  of  the  possession 
of  the  land  in  an  action  at  law  was  complete  twelve  years  before  the 
filing  of  the  bill. 

But  it  is  urged  by  complainants,  that  they  are  not  barred  by  the 
lapse  of  time,  because  the  defendant  acquired  the  title  by  fraud. 
If  fraud  bad  been  established,  that  cannot  be  held  a  sufficient 
excuse  for  the  delay  and  laches  of  the  complainants.  As  early  as 
1850  the  complainants  were  fully  cognizant  of  all  the  facts  under 
which  the  defendant  procured  the  title  to  the  premises,  and  the 
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delay  of  nineteen  years  before  proceeding  to  assert  their  rights  in  a 
court  of  equity  is  utterly  unaccoanted  for. 

The  case  of  Cox  v.  Montgomery ^  36  111.  396,  was  a  bill  in  equity 
to  avoid  a  contract  for  the  exchange  of  lands,  on  the  ground  of 
fraud.  The  proof  established  the  existence  of  fraud,  but  in  decid- 
ing the  question  in  regard  to  the  time  in  which  a  bill  should  be 
filed,  it  was  said:  '^This  species  of  remedy  must  be  invoked  with 
reasonable  diligence.  In  a  country  where  the  value  of  real  estate 
changed  as  rapidly  as  in  Illinois,  it  would  be  clearly  unwise  to  per- 
mit a  purchaser  of  land  to  retain  it  for  nearly  eighteen  months 
after  the  discovery  of  the  fraud,  before  filing  his  bill  to  rescind. 
This  is  an  unreasonable  delay,  which  a  Court  of  Chancery  cannot 
tolerate." 

The  complainants  have  cited  some  decisions  of  other  courts  upon 
the  question,  but  a  reference  to  them  is  not  deemed  necessary,  as 
the  case  cited  is  conclusive  upon  the  point  raised.  It  is,  however, 
urged  by  the  complainants,  that,  at  the  time  the  defendant  acquired 
the  title  to  the  land,  three  of  the  complainants  then  were  and  still 
are  under  the  disability  of  coverture,  and  as  to  them  the  statute  of 
limitations  did  not  run,  nor  are  they  concluded  by  laches  or  acqui- 
escence. 

The  position  taken  might  be  regarded  more  plausible  were  it  not 
for  an  act  of  the  legislature,  adopted  April  24,  1861,  known  as  '^  An 
act  to  protect  married  women  in  their  separate  property. "  Prior  to 
this  act,  the  possession  of  lands  by  actual  residence,  under  a  con- 
nected title  deducible  of  record,  would  not  constitute  a  bar  to  a 
recovery  as  against  a/w/w  covert.  The  saving  clause  in  the  act  pro- 
vided, in  all  the  foregoing  cases  in  which  the  person  or  persons 
who  shall  have  a  right  of  entry,  title  or  cause  of  action,  is  or  shall 
be,  at  the  time  of  such  right  of  entry,  title  or  cause  of  action,  under 
the  age  of  twenty-one  years,  insane  or  ferns  covert y  such  person  or  per- 
sons may  make  such  entry  or  institute  such  action,  so  that  the 
same  be  done  within  such  time  as  is  within  the  different  sections 
of  this  chapter  limited,  after  his  or  her  becoming  of  full  age,  sane 
or  feme  sole. 

When  this  saving  clause  was  enacted  for  the  protection  of  mar- 
ried women,  2k  feme  covert  could  not  own  personal  property.  After 
marriage,  the  personal  estate  of  the  wife  became  that  of  the  hus- 
band. If  she  possessed  lands,  the  husband  acquired  an  estate,  dur- 
ing her  life,  therein.    If  a  child  of  the  marriage  should  be  born 
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alive,  the  husband  woiikl  then  take  an  estate  for  life  as  tenant  by 
the  courtesy.  He  had  the  sole  right  to  the  possession  of  the  wife's 
lands,  and  the  rents,  issues  and  profits  thereof.  In  addition  to  this 
the  wife  had  no  power  to  contract  in  regard  to  her  property. 
Under  the  rigor  of  the  law,  in  effect,  a  fenie  covert  was  divested  of 
her  lands  and  all  control  over  them,  and  her  ])ersonal  property  was 
transferred  to  the  husband.  If  her  hinds  should  become  occupied 
adversely,  she  was  powerless  to  prevent  the  running  of  the  statute 
of  limitations  by  the  payment  of  taxes  herself,  for  the  reason  the 
law  had  stripped  her  of  personal  property  and  money.  She  could 
not  sue  the  occupant  and  recover  possession,  because  the  law  had 
given  the  right  of  possession  to  the  husband. 

The  powerless  condition  of  2ifeme  covert  over  her  lands,  no  doubt, 
induced  the  enactment  of  the  saving  clause  in  favor  of  married 
women.  The  act  of  1861,  however,  created  a  radical  change  of  the 
common  law  in  regard  to  the  rights  of  married  women  over  their 
own  property.  It  provides  "that  all  property,  both  real  and  per- 
sonal, belonging  to  any  married  woman  as  her  sole  and  separate 
property,  or  which  any  woman  hereafter  married  owns  at  the  time 
of  her  marriage,  or  which  any  married  woman,  during  coverture, 
acquires  in  good  faith  from  any  person  other  than  her  husband,  by 
descent,  devise  or  otherwise,  together  with  all  the  rents,  issues, 
increase  and  profits  thereof,  shall,  notwithstanding  her  marriage, 
be  and  remain,  during  coverture,  her  sole  and  separate  property, 
under  her  sole  control,  and  be  held  and  possessed  and  enjoyed  by 
her  the  same  as  though  she  was  sole  and  unmarried,  and  shall  not 
be  subject  to  the  disposal,  control,  or  interference  of  her  husband, 
and  shall  be  exempt  from  execution  or  attachment  for  the  debts  of 
her  husband.** 

Under  this  statute,  the  wife  was  given  the  entire  and  sole  control 
of  her  personal  and  real  property.  Should  her  lands  be  occupied 
adversely,  she  could  bring  ejectment.  She  could  use  her  own 
money  to  pay  taxes,  and  thus  prevent  an  occupant  from  holding 
possession  and  paying  taxes  until  possession  and  payment  would 
ripen  into  a  bar  to  a  recovery.  The  reason,  therefore,  for  the 
enactment  of  the  saving  clause  for  the  protection  of  a  feme  covert 
would  seem  to  have  been  entirely  removed  by  the  adoption  of  the 
act  of  1861. 

The  scope  of  this  act,  and  its  effect,  were  fully  comprehended  by 
this  court  as  early  as  1863,  when,  for  the  first  time,  it  came  before 
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the  court  for  construetion,  in  Emerson  v.  Clayton^  32  111.  493,  where 
ifcwas  said  :  *^By  this  statute,  a  married  woman  must,  since  its 
enactment,  be  considered  9k  feme  sole  in  regard  to  her  estate  of  everj 
sort  owned  by  her  before  marriage,  or  which  she  may  acquire  dnr* 
ing  coverture,  in  good  faith,  from  any  person  not  her  husband,  by 
descent,  devise  or  otherwise,  together  with  all  the  rents,  issues, 
increases  and  profits  thereof.  ♦  *  ♦  *  They  designed  to 
make,  and  did  make,  a  radical  and  thorough  change  in  the  condi- 
tion of  a  fenie  covert.  She  is  unmarried,  so  far  as  her  property  is 
concerned,  and  can  deal  with  it  as  she  pleases. '^ 

If,  then,  under  the  act  of  1861,  a  feme  covert  became  unmarried, 
so  far  as  her  property  was  concerned,  the  conclusion  is  irresistible 
that  the  saving  clause  in  favor  of  married  women,  in  the  limitation 
law,  was  abrogated,  as  the  two  acts  are  so  utterly  inconsistent  that 
they  cannot  stand  together. 

It  is  true,  the  act  of  1861  does  not  purport  to  repeal  the  saving 
clause  in  the  limitation  act,  but  it  is  manifest  a  reasonable  con- 
struction of  the  language  used,  in  connection  with  the  scope,  pur- 
pose and  object  of  the  statute,  produces  that  result 

Courts  are  not  confined  to  the  literal  meaning  of  the  words  em- 
ployed in  the  construction  of  statutes,  but,  as  was  said  in  Burgett 
V.  Burgett,  1  Ohio,  469,  '^  The  intention  of  the  law-makers  may 
be  collected  from  the  cause  or  necessity  of  the  act ;  and  statutes 
are  sometimes  construed  contrary  to  the  literal  meaning  of  the 
words. 

^^It  has  been  decided  that  a  thing  within  the  letter  was  not 
within  the  statute,  unless  within  its  intention.  The  letter  is  some-^ 
times  restrained,  sometimes  enlarged,  and  sometimes  the  construc- 
tion is  contrary  to  the  letter.  4  Bac,  title  Statute,  1,  §§  38,  45, 
50.  Every  statute  should  be  construed  with  reference  to  its  object, 
and  the  will  of  the  law-makers  is  best  promoted  by  such  a  con- 
struction as  secures  that  object,  and  excludes  every  other." 

Slater  v.  Cave,  3  Ohio  St.  80,  may  be  regarded  an  authority  in 
point  upon  the  question.  There,  two  acts  passed  by  the  legisla- 
ture of  Ohio  were  before  the  court  for  construction.  One,  a  lim- 
itation act,  was  passed  in  1831,  the  first  section  of  which  fixed  the 
limitation  upon  actions  of  trespass  upon  real  property,  at  four  years. 
The  second  section  contained  the  provision  that,  if  any  person 
entitled  to  any  other  action  limited  by  this  act  shall,  at  the  time 
such  cause  of  action  accmed,  be  within  the  age  of  twenty-one  years. 
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feme  covert,  iDsane  or  imprisoned)  every  sach  person  shall  be  at  ^ 

liberty  to  bring  such  action  within  the  respective  times  limited  by 
this  act)  after  snch  disability  shall  be  removed. 

When  this  act  was  passed,  the  age  of  majority  for  females  was 
twenty-one  years.     In  February,  1834,  a  law  was  passed  providing  j 

that  females  were  of  age  at  the  age  of  eighteen.    The  act  of  1834  did  > 

not  profess  to  amend  or  repeal  the  act  of  1831,  nor  did  its  provisions 
in  any  manner  allude  to  the  act  of  1831,  and  yet  it  was  held  that  | 

the  disability  of  females  was  removed  when  they  arrived  at  the  age 
of  eighteen  years.  In  the  discussion  of  the  question,  the  court 
said  :  "  When  the  act  of  the  17th  of  February,  1834,  was  passed, 
fixing  the  age  of  eighteen  years  as  the  period  for  the  removal  of  tlie 
disability  of  infancy  as  to  females,  although  it  in  nowise  repealed 
or  amended  the  statute  of  limitations,  yet,  as  to  females,  it  pro- 
duced a  change  in  the  circumstances  and  relations  of  the  subject- 
matter  of  this  particular  provision  of  the  law,  which  altered  not 
the  law,  but  its  application.  When  the  age  of  twenty-one  years 
ceased  to  be  the  period  for  the  removal  of  the  disability  as  to 
males,  a  change  was  produced  in  the  subject  of  this  provision 
in  the  statute  of  limitations,  so  that  the  object  of  the  law,  its 
reason  and  intention  being  manifestly  to  provide  for  the  commence- 
men  of  the  running  of  the  statute  of  limitations  at  the  time 
when  the  disability  of  infancy  ceased,  it  became  applicable  to  females 
at  the  age  of  eighteen  years  instead  of  the  age  of  twenty-one." 

The  same  reasoning  applies  with  peculiar  force  to  the  question 
under  consideration.  While  the  saving  clause  in  the  statute  of 
limitations  is  not  mentioned  in  the  act  of  1861,  yet  the  powers 
conferred  by  the  act  so  completely  annihilated  the  existence  of 
every  reason  which  led  to  the  passage  of  the  former  act  protecting 
married  women  from  the  running  of  the  statute  of  limitations, 
that  it  would  be  absurd  to  hold  that  the  two  acts  could  stand  to- 
gether. 

Again,  if  a  fenie  covert  is  unmarried,  so  far  as  her  property  is 
concerned,  and  she  can  deal  with  it  as  she  pleases,  as  was  held  in 
Emerson  v.  Clayton,  supra,  no  reason  is  perceived  why  she  should 
receive  the  protection  of  a  saving  provision  of  a  statute  of  limita- 
tion. When  she  was  given  the  management  and  sole  control  of 
her  property,  she  ought  at  least  to  assume  the  responsibilities  that 
are  cast  upon  those  of  her  sex  who  possess  property,  and  are  sole 
and  unmarried. 
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It  may,  however,  be  said  that  the  views  here  expressed  are  in 
conflict  with  what  was  said  in  Morrison  v.  Norrnany  47  111.  477,  and 
NohU  v.  McFarland,  51  id.  227.  In  so  far  as  expressions  may  be 
found  in  these  and  other  like  cases  to  the  effect  that  the  saving 
clause  in  the  statute  of  limitations  in  relation  to  femes  covert  was 
unaffected  by  the  act  of  1861,  they  are  modified  by  the  construc- 
tion here  given  in  the  statute. 

If,  then,  the  disability  of  coverture  was  removed  by  the  act  of 
1861,  it  necessarily  follows  that  the  residence  of  the  defendant 
upon  the  premises  under  title  deducible  of  record,  forms  a  com- 
plete bar  to  a  recovery.  The  possession  of  the  defendant  com- 
menced as  early  as  1850,  and  the  statute  of  limitations  then  began 
to  run  as  against  the  life  estate  in  the  husbands  of  the  complain- 
ants. This  life  estate  was,  therefore,  barred  prior  to  the  passage 
of  the  act  of  1861,  and  when  barred,  it  was,  for  all  practical  pur- 
}K)se8,  gone,  and  the  husbands,  in  effect,  no  longer  had  any  interest 
in  the  premises. 

As  was  said  in  Hinchmaii  v.  Whetstone^  23  111.  185,  when  the 
right  of  entry  and  right  of  action  are  both  lost,  it  is  difficult  to 
perceive  what  practically  remains  to  the  former  owner.  When, 
therefore,  the  life  estate  which  the  husbands  had  acquired  by  virtue 
of  the  marriage  was  terminated  by  operation  of  the  statute  of 
limitations,  and  the  act  of  1861  removed  the  disability  of  covert- 
ure of  the  complainants,  they  were  then  bound  to  bring  their  action 
within  seven  years,  or  their  right  or  title  would  be  barred.  This, 
complainants  failed  to  do,  but  permitted  the  defendant  to  remain 
upon  the  land,  undisturbed,  for  more  than  seven  years  after  the 
passage  of  the  act  of  1861.  By  non-action  on  their  partr,  they  have 
lost  their  rights ;  they  are  not  protected  by  the  saving  clause  of  the 
statute.  Their  laches  is  inexcusable,  and  we  perceive  no  ground 
upon  which  they  can  recover. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed^ 

Shbldok,  C.  J.,  and  Dioeet  and  Brbesb,  JJ.,  dissenting. 
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(88  lU.  804.) 

HfegUgenee — Infant  —  Imputed  negligenee  —  M&uwre  of  damoffO, 

It  is  negligent  for  a  city  to  leave  a  ditch,  filled  with  water  five  feet  deep,  bor. 
dering  on  a  sidewalk  in  a  pablic  street,  withoat  any  gaards ;  and  where  a 
child,  five  years  old,  left  the  hoase  of  his  parents,  who  were  laboring  people, 
while  his  father  was  absent  and  his  mother  was  engaged  in  her  ordinary 
labor  in  the  house,  and  fell  into  sach  a  ditch  and  was  drowned,  the  city  was 
held  liable. 

In  sach  a  case  pecuniary  loss  to  the  father  will  be  presumed,  and  no  proof  of 
the  value  of  prospective  services  is  necessary,  but  the  jury  may  estimate 
the  damages  from  the  facts  proved  and  their  own  knowledge  and  experience. 

A  CTION  by  an  administrator  to  recover  damages  caused  by  the 
A.     death  of  the  intestate  through  negligence.  The  opinion  states 

the  facts. 

Egbert  Jamieson,  for  appellant 
Leake  A  Vocke,  for  appellee. 

Scott,  J.  This  action  was  to  recover  damages  resulting  to  the 
next  of  kin  to  Max  Warner,  who  came  to  his  death  by  drowning  in 
a  ditch  filled  with  water,  in  a  street  immediately  in  front  of  the 
residence  of  his  parents.  Deceased  was  less  than  four  years  old, 
and  while  his  mother  was  engaged  with  her  ordinary  labor,  he  left 
the  house  and,  in  some  manner  not  explained,  fell  into  the  ditch, 
and  was  not  rescued  until  life  was  extinct. 

No  negligence  is  imputable  either  to  the  deceased  or  his  parents. 
The  child  was  too  young  to  observe  any  care  for  its  personal  safety, 
and  its  parents  omitted  no  reasonable  care  for  its  protection.  The 
parents  of  the  child  are  laboring  people,  and  had  to  be  constantly 
employed.  When  the  accident  occurred,  the  father  was  at  work  in 
the  lumberyard  not  far  distant,  and  the  mother  was  engaged  in  her 
usual  domestic  affairs.  The  law  has  not  required  that  persons  in 
their  station  in  life  shall  keep  a  constant  watch  over  their  children, 
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nor  can  the  want  of  such  care  be  imputed  to  them  as  negligent 
condact.  The  fonner  decisions  of  this  court  are  conclusiye  on  this 
branch  of  the  case.  Oiiy  ef  Chicago  y.  Mayor ^  18  111.  349;  Chicago 
and  Alton  Railroad  Co,  v.  Ghregoryy  58  id.  226. 

It  is  suggested  the  mother  was  guilty  of  negligence  or  some  omis- 
sion of  duty  after  she  discovered  her  child  was  in  the  water,  in 
not  rescuing  it  sooner.  We  do  not  think  so.  On  discovering 
the  condition  of  her  child,  she  gave  the  alarm,  and  her  neighbors 
came  to  her  assistance.  It  may  be  she  did  not  act  as  many  would 
have  done  under  the  circumstances*  but  it  could  not  be  expected 
she  would  act  with  that  calm  and  deliberate  judgment  persons 
would  exercise  under  no  excitement.  The  physician  described  her 
on  his  arrival  a  few  moments  after  the  accident,  as  bereft  of  her 
senses,  holding  her  dead  child  in  her  arms  and  refusing  even  to 
allow  him  to  touch  it.  Under  the  circumstances,  it  would  be  most 
unreasonable  to  declare  she  was  guilty  of  contributory  negligence 
because  she  may  not  have  adopted  the  speediest  and  best  way  to 
extricate  her  child  on  the  instant  she  discovered  the  appalling  fact 
of  its  peril.  Such  a  conclusion  would  be  abhorrent  to  our  sense  of 
justice. 

But  most  important  of  all  inquiries  in  the  case  is,  whether  defend- 
ant was  guilty  of  negligence  that  contributed  to  produce  the  death 
of  plaintiff's  intestate.  On  this  point  we  think  there  can  be  no 
doubt  This  ditch  was  in  the  street,  bordering  on  the  sidewalk, 
which  was  very  narrow,  was  in  front  of  the  residence  of  the  parents 
of  deceased,  was  filled  with  water  to  the  depth  of  near  five  feet 
and  was  without  guards  of  any  kind  whatever  to  prevent  children 
or  other  persons  from  falling  into  it.  It  was  situated  in  the  midst 
of  a  dense  population,  and  had  been  there  so  long  the  city  officers 
must  have  been  perfectly  familiar  with  its  location  and  existence. 
Unless  protected  by  suitable  guards,  it  was  a  most  dangerous  place. 
It  was  gross  negligence  in  the  city  to  permit  the  existence  of  any 
thing  so  dangerous  in  a  public  street  much  frequented,  where  the 
slightest  indiscretion  on  the  part  uf  a  child  would  expose  it  to  immi- 
nent peril,  if  not  death.  There  is  no  excuse  shown  for  the  conduct 
of  the  city  authorities  in  this  regard.  It  was  a  plain  and  palpable 
omission  of  duty.     City  of  Chicago  v.  Mayor,  supra. 

Only  pecuniary  damages  can  be  recovered  in  such  actions  as 
this.  Nothing  can  be  given  as  solace  or  for  bereavement  suffered. 
Under  instructions  declaring  the  true  rule  for  estimating  the  dam- 
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ages,  the  jary  found  for  plaintiff,  in  the  sum  of  $800,  bat  one  of 
the  errors  assigned  is,  the  amoant  foand  is  excessive.  As  a  mat- 
ter of  law,  we  cannot  so  declare,  and  as  a  matter  of  fact,  how  can 
we  know  the  amount  is  in  excess  of  the  pecuniary  damages  sus- 
tained? When  proof  is  made  of  the  age  and  relationship  of  the 
deceased  to  next  of  kin,  the  jury  may  estimate  the  pecuniary  dam- 
ages from  the  facts  proven,  in  connection  with  their  own  knowl- 
edge and  experiences  in  relation  to  matters  of  common  observation^ 
It  is  not  indispensable  there  should  bo  proof  of  actual  services  of 
pecuniary  value  rendered  to  next  of  kin,  nor  that  any  witness 
should  express  an  opinion  as  to  the  value  of  services  that  may  have 
been  or  might  be  rendered.  Where  the  deceased  was  a  minor,  and 
left  a  father  who  would  have  been  entitled  to  his  services  had  he 
lived,  the  law  implies  a  pecuniary  loss,  for  which  compensation, 
under  the  statute,  may  be  given. 

As  was  said  in  Cliicago  and  Alton  Railroad  Co.  v.  ShannoHy  43  IlL 
338,  what  the  life  of  one  person  is  worth,  in  a  pecuniary  sense,  is  a 
question  incapable,  in  its  nature,  of  exact  determination.  How 
this  pecuniary  damage  is  to  be  measured,  and  what  shall  be  the 
amount,  must  be  left  largely  to  the  discretion  of  the  jury.  The 
rule  declared  has  been  adhered  to  in  recent  cases  in  this  court,  aris- 
ing under  this  statute. 

In  Tlie  City  of  Chicago  v.  Major^  supra,  a  verdict  for  precisely 
the  same  amount  as  in  this  case  was  sustained  for  causing  the 
death  of  a  child  four  years  old.  Under  the  rule  established,  we  do 
not  see  how  we  can  disturb  the  verdict,  or  even  say  it  is  excessive. 
Certainly  it  is  not  so  great  as  to  apnear  to  be  oppressive,  or  as  being 
the  result  of  passion  or  prejudice. 

Objections  are  taken  to  but  one  of  the  instructions  given  for 
plaintiff,  and  that  has  relation  to  the  doctrine  of  comparative  neg- 
ligence. It  is  slightly  inaccurate,  but  it  contains  nothing  that,  by 
any  possibility,  could  have  misled  the  jury,  under  the  evidence. 
As  we  have  seen,  the  parents  were  guilty  of  no  negligence  what- 
ever  in  regard  to  the  care  of  the  child,  and  the  doctrine  of  the 
instruction,  even  if  it  had  been  stated  with  entire  accuracy,  would 
have  had  no  appropriate  application  to  the  case.  It  is  conclusively 
proven  defendant  was  guilty  of  gross  negligence  in  permitting  the 
existence  of  that  which  caused  the  death  of  the  child.  That  was 
the  only  controverted  question  in  the  case.  There  was  no  such 
thing  as  the  comparative  negligence  of  the  parties  involved,  and 
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an  iDstruction  upon  that  subject  was  useless.  It  might  properly 
have  been  refused,  but  the  giving  of  it  did  not,  in  our  opinion, 
prejudice  defendant  in  the  slightest  degree. 

The  substance  of  defendant's  refused  instructions  was  contained 
in  those  given,  and  there  was  no  error  in  refusing  to  give  others 
embodying  the  same  principle.  Indeed,  the  instructions  state  the 
law  very  favorably  for  defendant's  theory  of  the  case,  and  on  that 
score  there  can  be  no  just  complaint 

On  the  whole  record,  we  think  justice  has  been  done,  and  the 
judgment  will  be  affirmed. 

Judgment  affirmed. 


City  op  Rockford  v.  Tripp. 

(83  m.  247.) 

Buty  of  municiptU  eorporcttion  to  provide  hitching  posts — Remote  injury, 

A  municipal  corporation  is  not  bound  to  provide  hitching  posts,  and  where  it 
does  so,  is  bound  only  to  ordinary  care  in  the  selection  and  setting  of  them. 

Where  a  horse  became  frightened  and  ran  away,  and  frightened  a  team 
fastened  to  a  hitching  post  provided  by  a  city,  causing  them  to  break  the 
post  and  run  away,  and  they  ran  over  and  injured  a  person  in  the  street, 
heid,  that  the  city  was  not  liable  in  damages  to  him,  the  injury  being  too 
remote. 

ACTION  to  recover  for  a  personal  injury  caused  by  a  runaway 
team.    The  opinion  states  the  facts. 

C.  M,  BrazeCy  for  appellant. 

Crawford  d  Marshall,  for  appellee. 

Sheldon,  C.  J.  This  was  an  action  on  the  case,  brought  by  the 
plaintiff,  Tripp,  against  the  City  of  Bockford,  to  recover  for 
injuries  received  by  him  in  consequence  of  being  run  over  while 
in  the  street,  by  a  runaway  team.  The  plaintiff  recovered,  and  the 
defendant  appealed  to  this  court 

The  circumstances  of  the  occurrence  were,  that  in  the  fall 
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of  1872  the  city  authorities  caused  ten  hitching  posts  to  be  set 
on  First  street,  in  the  city.  On  the  1st  day  of  February,  1873, 
a  double  team,  attached  to  a  sleigh  with  a  wood  nvck  on,  was 
tied  to  one  of  these  posts  by  very  strong  halter  straps.  A  single 
horse  in  a  cutter  was  being  driven  along  on  First  sfcrcet  toward  the 
team  so  hitched,  when  the  horse  suddenly  became  frightened,  from 
the  breaking  of  something  connected  with  the  cutter,  and  unman- 
ageable, and  ran  away.  The  horse  ran  upon  the  sidewalk  in  front 
of  the  team,  some  ten  feet  from  it,  and  then  followed  down  the 
sidewalk  to  the  team  ;  as  it  approached,  the  team  jumped  back  and 
pulled  by  the  halters,  but  not  getting  loose,  jumped  forward  again 
over  the  post  as  the  liorse  and  cutter  came  near,  and  pushed  the 
neck-yoke  over  the  post,  and  as  the  single  horse  came  drawing  the 
cutter  up  to  them,  the  horses'  legs  of  the  team  were  struck,  caus- 
ing the  same  again  to  jump  back  with  the  neck-yoke  over  the  post, 
and  at  the  same  time  the  side  of  the  cutter  struck  the  post,  break- 
ing the  cross-bar  of  the  cutter,  when  the  post  broke.  Thereupon, 
the  frightened  team  ran,  first  south  on  First  street  to  the  corner 
of  the  block,  then  west  on  Walnut  street  to  the  next  comer,  then 
north  on  Main  street  to  the  next  corner,  and  were  again  about  turn- 
ing east  up  State  street,  when  they  came  in  contact  with  Tripp  and 
one  Minot,  standing  or  slowly  moving  in  the*  street,  at  a  place  some 
nine  hundred  feet  distant  from  the  starting  point,  and  caused  the 
injury  complained  of. 

The  negligence  charged  against  the  city  is  in  the  defectiveness 
of  the  hitching  post ;  in  its  being  cross-grained  and  brash,  as  testi- 
fied to  by  witnesses  who  saw  the  post  after  it  had  been  broken.  We 
fail  to  see  that  the  evidence  makes  out  a  case  of  actionable  negli- 
gence against  the  city.  These  posts  were  selected  sawed  oak  posts, 
their  size  being  5x5  inches  at  the  butt  and  5x5^  inches  at  the 
top.  They  had  been  set  the  fall  before  ;  the  chairman  of  the  street 
committee  having  ordered  selected  sawed  oak  posts  for  the  pur- 
pose, and  the  lumber  dealer  having  furnished,  on  the  order,  selected 
sawed  oak  posts.  The  latter  testified  that  such  were  the  posts  he 
furnished,  and  that  '^selected  posts  are  perfect  posts,  such  as  I 
should  cull — no  bad  ones  among  them" — ^and  that  such  posts  were 
quite  generally  used  for  hitching  posts. 

Thei*e  is  no  proof  that  there  was  any  defect  apparent  in  any  of 
these  posts  at  the  time  they  were  set,  or  that  the  city,  at  any  time, 
had  notioe  of  any  defect  There  is  no  duty  imposed  by  law  upon  the 
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city  to  provide  or  maintaia  hitching  posts.  If  there  may  be  sup- 
posed to  be  any  daty  resting  npon  the  city,  in  regard  to  the 
BufBciency  of  the  posts,  as  arising  from  having  undertaken  to  set 
them,  there  could  be  no  such  duty  as  to  see  that  absolutely  safe 
posts  were  set ;  but  no  more  would  be  required^  as  we  conceive, 
than  the  exercise  of  ordinary  care  in  the  setting  of  such  posts  as 
would  be  reasonably  sufficient,  under  all  ordinary  circumstances, 
for  the  purpose  of  hitching  posts.  We  are  unable  to  perceive, 
from  the  evidence,  in  what  respect,  here,  the  city  has  failed  in  the 
full  measure  of  such  duty. 

Wo  are  inclined,  also,  to  regard  the  injury  here  as  too  remote, 
and  that  it  was  not  the  proximate  consequence  of  the  defect  of  the 
hitching  post,  and  that  on  this  ground  the  defendant  is  not  liable  ; 
tliat  the  injury  is  to  be  considered  as  one  of  those  accidents  for 
wliich  a  town  or  city  is  not  responsible.  See  Marble  v.  City  of 
Worcester^  4  Gray,  395. 

Regarding  the  verdict  as  clearly  unsustained  by  the  evidence,  and 

that  no  cause  of  action  is  shown  against  the  city,  the  judgment  is 

reversed. 

Judgment  reversed. 


Arnold  y.  Illutois  Gbntbal  Railboaj)  GoKPAiirr. 

(83  lit  na.) 

Ccmier —  PoMenger  on  freigJU  train —  OinUraet  to  UmU  2iaMK^. 

A  railroad  company,  having  passenger  trains  snflSdent  to  accommodate  the 
public,  is  under  no  legal  obligations  to  carry  passengers  on  its  freight  trains; 
but  where  it  undertakes  to  do  so,  tliat  uudertaking,  and  the  extra  care  and 
expense  involved  in  it,  form  a  sufficient  consideration  for  a  general  contract, 
made  with  all  passengers  thus  carried,  limiting  its  liability. 

ACTION  to  recover  damages  for  negligence.  The  defendant 
pleaded  not  guilty  and  several  special  pleas.  The  plaintiff 
demurred  to  the  special  pleas,  and  as  to  some  of  them  the  demur- 
rer was  overruled,  and  the  plaintiff  appealed.  The  pleas  thus  held 
valid  substantially  averred  that  the  defendant  furnished  passenger 
trains  sufBcient  to  accommodate  the  public,  and  so  managed  as  to 
occasion  slight  risk  of  injury  to  passengers ;  and  also  operated 
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freight  trains,  not  designed  for  passengers,  and  managed  with  leas 
care;  that  the  defendant  had  adopted  a  rule  prohibiting  passengens 
from  riding  on  freight  trains  except  upon  freight  train  tickets,  cob- 
taining  the  stipulation  and  agreement  hereafter  set  forth;  that  the 
plaintiff,  knowing  the  premises,  applied  for  and  was  furnished  with 
such  a  freight  train  ticket,  with  the  following  agreement  indorsed 
on  it: 

^^  Notice.  —  The  person  accepting  this  ticket  for  passage 
upon  freight  trains  assumes  all  risk  of  accidents,  and  expressly 
agrees  that  the  company  shall  not  be  liable,  under  any  circum- 
stances, whether  of  negligence  by  their  agents  or  otherwise,  for 
any  injury  to  the  person  or  for  any  loss  or  injury  to  the  property 
of  the  passenger  using  the  ticket,  and  agrees  that  he  or  she  will 
not  consider  the  company  as  common  carriers,  or  liable  to  him  or 
her  as  such;''  and  that  the  injury  in  question  was  received  by  him 
while  being  so  conveyed  on  such  freight  train  and  without  fault  on 
the  part  of  the  defendant. 

Barge,  Denslaw  £  Dixon,  for  appellant 

J,  M.  Bailey  and  J.  L  Neff,  ior  appellee. 

ScfHOLFiELD,  J.  The  objections  taken  to  the  judgment  of  the 
court  below  in  overruling  the  pleas  relate  chiefly  to  what  is  there- 
by interposed  as  a  contract  obligating  appellant  not  to  assert  a 
claim  for  damages  on  account  of  the  negligence,  other  than  gross, 
of  its  servants.  It  is  claimed  there  is  no  valuable  consideration  to 
support  the  promise  of  appellant,  and  that  the  object  sought  thereby 
to  be  attained  is  contrary  to  public  policy. 

The  doctrine  is  settled,  in  this  court,  that  railroad  companies 
may,  by  contract,  exempt  themselves  from  liability  on  account  of 
the  negligence  of  their  servants,  other  than  that  which  is  gross  or 
willful.  Illinois  Central  Railroad  Co.  v.  Read,  37  111.  484;  UUnois 
Cmtral  Railroad  Co.  v.  Morrison,  19  iit  136;  Western  Transporta- 
tion Co.  V.  Newhall,  24  id.  466;  Illinois  Central  Railroad  Co.  v. 
Adams,  42  id.  474;  Adams  Express  Co.  v.  Haynes,  id.  89. 

So,  also,  it  has  been  held  the  law  imposes  no  obligation  on  rail- 
road companies  to  carry  passengers  on  freight  trains,  nor  freight  on 
passenger  trains;  it  onlj'  requires  them  to  carry  both,  leaving  it  to 
then"  to  regulate  the  manner  in  which  it  shall  be  done.     HUturia 


SEPTEMBER  TERM,  1876.  385 

Arnold  ▼.  DliiioiB  Central  Railroad  Gbmpany. 

Central  Railroad  Co.  v.  Nelson,  59  111.  112;  Illinois  Central  RaiU 
road  Co.  v.  Johnson,  67  id.  314.  If  they  carry  passengers  on  freight 
trains,  they  cannot  make  arbitrary  discriminations,  and  therefore, 
while  they  may  reasonably  require  that  all  persons  desiring  to  be 
thus  carried  shall  first  procure  tickets,  they  must  afford  reasonable 
facilities  to  that  end,  so  that  all  may  have  a  like  opportunity  to 
procure  them.     Illinois  Central  Railroad  Co.  v.  Johnson,  supra. 

Appellee  being  under  no  legal  obligation  to  carry  passengers  on 
its  freight  trains,  it  follows  that  a  contract,  whereby  it  agrees  to  do 
so,  must  bo  governed  by  its  own  terms,  subject  only  to  the  qualifi- 
cation  that  the  same  terms  shall  be  impartially  extended  to  all  who 
may  desire  to  avail  of  them.  The  consideration  that  supports  the 
promise  of  appellant  is  the  promise  of  appellee  to  carry  him,  not 
generally,  but  by  this  particular  mode  of  conveyance,  to  which,  but 
for  the  promise,  he  would  not  be  entitled,  and  it  is  such  as  the 
law  deems  valuable.  It  is,  presumably,  both  beneficial  to  appellant 
and  matter  of  expense  to  appellee.  Moreover,  although  it  is  not 
important  whether  it  involves  a  greater  burden  on  appellee  to  carry 
by  this  mode  of  conveyance  than  it  does  by  the  mode  it  has  specially 
provided  for  the  carriage  of  passengers,  or  less,  it  being  sufficient 
that  the  company  is  under  no  legal  obligation  to  carry  passengers 
by  this  mode,  and  that  its  agreement  to  do  so  is  purely  yoluntary, 
we  think,  from  the  substance  of  the  allegations  of  the  pleas,  it  is 
clear  that  the  carriage  of  passengers  by  freight  trains  imposes  addi- 
tional burdens  upon  the  company.  It  has  passenger  trains  with 
ample  facilities  to  accommodate  aU  the  travel  on  its  road.  The 
expense  of  running  these  trains  is,  obviously,  not  sensibly  dimin- 
ished by  diverting  a  portion  of  the  travel  thus  provided  for  to  its 
freight  trains.  The  freight  trains  are  composed  of  cars  constructed 
for  carrying  freight,  and  they  are  so  operated.  The  carriage  of 
passengers  requires  stoppages  of  these  trains  at  convenient  places 
for  getting  on  and  off,  and  what  might  be  proper  care  in  managing 
and  operating  the  trains,  if  laden  with  freight  only,  might,  in  some 
instances,  be  gross  negligence  if  it  contained  a  car  filled  with  passen- 
gers. This  additional  hindrance,  and  the  higher  degree  of  care  in 
operating  the  train  thus  rendered  necessary,  would,  of  itself,  under 
every  definition  given  of  a  valuable  consideration,  be  sufficient  to 
support  a  promise. 

With  regard  to  the  policy  of  such  contracts,  we  need  but  say  it 
would  seem,  in  this  respect,  impossible  to  distinguish  the  present 
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contract  from  those  cases  wheie  the  contract  has  been  to  carry  gen- 
erally, or  by  regular  passenger  trains.  In  such  cases,  as  the  authori- 
ties before  quoted  show,  it  is  competent  for  railroad  companies,  by 
contract,  to  exempt  themselves  from  liability  on  account  of  the 
negligence  of  their  servants  which  is  not  gross  or  willful.  Any 
objection  which  mi}2;ht,  in  this  respect,  obtain,  with  regard  to  the 
contract  set  up  in  the  pleas,  would  equally  apply  to  those. 
We  see  no  error  in  the  ruling  of  the  court,  and  its  judgment  is 

afBrmed. 

Judgment  affirmed. 


Lyooming  Firb  Insurance  Company  v.  Jaoksok. 

(88ni.aoe.) 

Tmurance  — Inaurtr'B  omunons  —  SkUement  of  ownerthip. 

It  a  policy  of  insarance  refers  to  a  written  application  not  signed,  aathorixed,  * 

or  ratified  by  the  insured,  lie  will  not  be  bound  by  it,  although  it  is  made  a 
part  of  tiie  contract  and  a  warranty.  « 

If  the  policy  requires  the  statement  of  certain  facts,  and  their  expression  in 
the  policy,  and  the  insured  states  such  facts  to  the  agent,  but  they  are  not 
inserted  in  the  policy,  the  omission  will  not  prejudice  the  insured. 

An  applicant  for  insurance  is  not  bound  to  disclose  the  existence  of  a  paid 
mortgage,  or  one  fraudulently  obtained. 

Under  a  statement  that  he  is  the  owner,  he  is  only  bound  to  phow  snch  an  in8U^ 
able  interest  as  would  subject  him  to  the  loss  if  there  were  no  insurance. 


A 


A  CTION  on  a  fire  insurance  policy.    The  opinion  states  the  facts 
Latorence  Proudfoot,  for  appellant. 
Sufus  King,  for  appellee. 


'Walker,  J.  A  policy  of  insurance  against  fire  was  issued  by 
appellant,  on  a  building  in  Chicago,  to  appellee,  on  the  14th  day 
of  July,  1874,  for  the  sum  of  $2,100,  loss,  if  any,  payable  to  Philo 
Carpenter,  as  his  interest  may  appear.  The  policy,  by  its  terms,  was 
to  remain  in  force  for  one  year  from  its  date.  The  house  was 
destroyed  by  fire  during  the  life  of  the  policy,  and  proofs  of  \osb 
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being  made  and  presented  to  the  company,  they  refused  payment, 
and  appellee  sued  on  the  policy.  A  trial  was  had  before  the  court 
and  a  jury,  resulting  in  a  verdict  in  fayoi  of  the  plaintiff,  and,  after 
overruling  a  motion  for  a  new  trial,  the  court  rendered  a  judgment 
on  the  verdict,  and  tho  company  brings  the  case  to  this  court  by 
appeal. 

It  is  first  insisted  that  the  verdict  is  excessive.  After  a  careful 
examination,  we  fail  to  see  that  the  amount  found  is  larger  than  was 
warranted  by  the  testimony.  As  is  usual  in  such  cases,  the  wit- 
nesses differed  largely  in  their  estimates  of  the  value  of  the  honse. 
They  placed  it  at  from  1 1,000  to  $3,000,  but  we  are  of  opinion  tho 
evidence  preponderates  in  favor  of  the  finding. 

Our  reports  are  full  of  cases  which  hold  that  any  person  acquainted 
with  property,  and  its  value,  or  the  value  of  like  property,  is  a  com- 
petent witness  to  prove  its  worth;  and  if  competent,  and  ho  testi- 
fies, it  is  for  the  jury  to  estimate  the  value  of  his  testimony  as  they 
do  that  of  other  witnesses.  It  is  not  our  province  to  say  that  one 
witness  is  more  worthy  of  belief  than  another,  when  they  both  seem 
to  testify  with  equal  fairness.  That  belongs  to,  and  it  is  tho  duty 
of,  the  jury  trymg  the  cause, who  see  the  manner  of  the  witnesses  on 
the  stand.  The  evidence  on  this  question  is  inharmonious,  and  it 
was  for  the  jury  to  reconcile  it;  or  if  not  able  to  do  so,  then  to 
give  weight  to  and  act  upon  such  as  they  believed  to  be  true.  This 
they  have  found,  and  we  are  satisfied  with  the  result  they  have 
reached. 

It  is  next  claimed  that  appellee  was  not  the  owner  of  the  prop- 
erty insured,  when  the  policy  was  procured.  Tt  is  urged  that  false 
statements  were  made  by  the  assured,  in  reference  to  the  title. 

On  turning  to  the  application,  we  find  it  is  not  signed  by  tho 
assured,  but  by  the  letters  *'  0.  B.,  solicitor."  Nor  does  it  make 
any  statement  whatever  as  to  her  title.  It  simply  states  that  *^  In- 
surance is  wanted  for  Mrs.  Jackson,  in  Lycoming  Insurance  Go.,''' 
etc.,  "  on  her  two-story  frame  dwelling,  situated,"  etc.,  "  loss,  if 
any,  payable  to  Philo  Carpenter,  as  his  interest  may  appear/' 
There  is  no  misrepresentation  in  this  application,  and  if  there  was, 
we  fail  to  sec  how  api>ellee  could  be  affected  by  it,  as  she  did  not 
execute  it,  nor  does  it  appear  that  she» authorized  it  to  be  made,  or 
ever  ratified  it  after  it  was  executed.  The  objection,  then,  cannot 
be  based  on  this  paper.  It  is  true,  that  the  policy  refers  to 
the  application,   but  it  was  not  signed  by  her,  or  so  far  as  this 
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record  shows,  she  never  authorized  it  to  be  presented  to  the  com- 
pany. And  if  it  be  said  she  availed  of  it  by  receiving  the  pol- 
icy issued  on  it,  and  thereby  ratified  it,  there  is  no  evidence  that 
she  was.  informed  it  had  been  made,  or  knew  its  contents;  and,  aa 
M  party  to  he  boand  by  a  ratification  must  be  informed  of  all  the 
material  circnmstances  attending  *the  act,  in  the  absence  of  suck 
knowledge,  appellee  could  not  be  bound. 

It  cannot  be  held,  under  this  proof,  that  she  ever  made  a  written 
application  for  &is  policy.  We  presume,  if  an  application  had 
been  made  by  her,  that  it  would  have  been  more  full,  formal  and 
.specific  as  to  title,  occupancy,  and  other  details,  than  this.  It 
would  be  unreasonable  to  treat  this  as  her  application,  and  then 
iM.y  that  she  had  failed  to  disclose  her  title.  It  would  be  to  substi- 
tute,  so  far  as  this  record  discloses,  the  unauthorized  statement  of 
some  other  person  as  her  act,  and  then  to  hold  that,  because  that 
other  unauthorized  person  failed  to  state  the  true  nature  of  her 
titJe,  or  to  disclose  other  material  facts,  the  policy  of  the  company 
is  void.  We  cannot  hold  that  this  is  her  application,  and  the  ref- 
erence to  it  in  the  policy  does  not  make  it  a  part  of  the  policy; 
hence  it  can  have  no  influence  in  the  decision  of  the  case. 

The  first  clause  or  condition  in  the  policy  declares  that,  if  an 
application,  survey,  plan  or  description  of  the  property  insured  is 
referred  to  in  the  policy,  it  shall  be  a  part  of  the  contract,  and  a 
warranty  by  the  assured,  and  any  false  representation  by  the 
assured  as  to  the  condition,  etc.,  of  the  property,  etc.,  or  any  omis- 
sion to  make  known  every  fact  material  to  the  risk,  or  an  overvaU 
nation,  or  any  misrepresentation  whatever,  either  in  writing  or 
otherwise,  etc. ;  or  if  the  interest  of  the  assured  in  the  property, 
whether  as  owner,  etc.,  be  not  truly  stated  in  the  policy,  then,  and 
in  every  such  case,  the  policy  shall  be  void.  This  clause  seems  to 
be  relied  upon  as  avoiding  the  policy,  and  to  defeat  a  recovery. 
But  we  liave  seen  that  appellee  made  no  written  application.  Then 
how  can  it  be  said  this  clause  has  been  violated  ?  We  are  wholly 
unable  to  perceive. 

The  fourth  clause  states  that,  if  the  interest  of  the  assured  be 
any  other  than  the  entire,  uncondition'al  and  sole  ownership  for  the 
use  or  beiiefit  of  the  assured,  or  if  the  building  stands  on  leased 
ground,  it  must  be  &o  represented  to  the  company,  and  so  expressed 
in  the  written  part  of  tiie  policy,  otherwise  the  policy  shall  be  void. 

AppeUee  testified  that  she  stated  to  the  agent  of  the  company 
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tliat  the  house  sfcood  on  leased  ground,  and  that  Carpenter  held  a, 
mortgage  on  the  house,  and  the  jury  seemed  to  hanre  helieved  hfic 
statement;  and  that  Carpenter's  interest  wafi  diaclofled«  is.  manife&t. 
from  the  statement  in  the  written  part  of  the  policy:  ^^Loas*  if  any, 
payable  to  Philo  Carpenter,  as  his  interest  may  appeac^  The  com- 
pany would  not  have  done  so  absurd  a  thing  as  to.  insert  this  clause, 
had  they  not  been  informed  that  Carpenter  had  an  interest*  and  the: 
presumption  would  be,  even  in  the  absence  of  appellee's  testimony, 
from  this  clause,  that  the  company  were  apprised  of  the  nature  and. 
extent  of  his  interest  in  the  house  at  the  time  of  isauing  the  policy; . 

If  the  company  failed  to  state  the  fact  in  the  policy  that  the 
bouse  was  on  leased  land,  it  was  from  their  ncgligDnDQ  or  to  defeat 
the  policy,  as  they  were  fully  informed  of  the  fact*  They  have  no 
right  to  make  appellee  boar  this  loss  for  the  failure  to  make  the. 
statement,  whether  from  accident  or  design.  It  wonld  he  mon- 
strous to  hold  that  the  company  might  make  such  an  omisson, 
whateTor  the  purpose,  deliver  it  to  an  illiterate  and  io^norant  per- 
son, who  relied  upon  the  fairness  and  integrity  of  the  agents  of 
the  company,  to  defeat  the  assured,  because  tdiey  failed,  in  good 
faith,  to  insert  information  fairly  given.  This  would  bo  to  allow 
a  premium  for  negligence  or  fraud.  This  view  fully  disposes  of 
the  objection  that  Carpenter  had  a  ULortgage  on  the  lioxuse. 

As  to  the  Martin  mortgage,  which,  it  is  urged,  was  not  disclosed 
to  the  agent  of  the  company,  the  court  had  found,  by  decree,  facts 
which  almost  conclusively  show  that  his  first  moi*tgago  was  paid, 
and  ordered  an  account  to  be  taken. 

Appellee  testified  that  the  second  mortgage  to  Martin  was  ob- 
tained by  representing  to  her  that  it  was  an  instrument  for  tlie 
payment  of  $50  or  $60,  and  she  signed  it  under  that  belief.  She 
was  illiterate,  and  unable  to  read,  and  thuB  easily  imposed  on  by 
the  unscrupulous  and  designing.  If  these  representations  were 
made,  and  the  mortgage  thus  obtained,  then  it  was  fraud  and  cir- 
cumvention, and  the  jury,  by  their  verdict,  have  so  found.  It  then 
follows,  that,  if  the  first  mortgage  to  Martin  was  paid,  and  the  lat- 
ter was  obtained  by  fraud,  he  had  no  interest  in  the  property  to  be 
disclosed.  Hence,  even  if  appellee  had  made  a  written  application. 
Of  was  bound,  under  a  verbal  one,  to  disclose  all  interests,  she  was 
not  bound  to  refer  to  this  fraudulent  claim  of  Martin.  Appellee 
ImuI  the  undoubted  right  to  show  the  claim  was  false  and  void,  and 
that  Martin's  sale  of  the  house  was  void  for  the  want  of  power.    A 
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mortgagee's  power  to  sell  only  continnes  as  long  as  the  debt  sar- 
vives.  When  the  debt  is  extinguished,  the  power  to  sell  ceases,  and 
an  attempt  to  exercise  it,  therefore,  is  ultra  vires,  and  transfers  no 
title,  unless  the  debtor  so  acts  as  to  estop  himself  from  showing 
the  facts.     This,  then,  disposes  of  this  objection. 

It  cannot  be  expected  of  courts  to  give  so  rigid  a  construction  to 
the  disclosure  of  the  nature  of  the  title  held  by  assured,  that  the 
opinion  of  an  eminent  real  estate  lawyer  would  be  necessary  to  be 
obtained  before  an  application  can  be  made  with  safety  for  the 
insurance  of  a  house,  and  then  have  the  insurance  defeated  if  the 
attorney  should  be  mistaken  in  his  opinion.  These  conditions 
must  have  a  fair  and  reasonable  construction.  Such  policies  seem 
to  be  burthened  with  such  stringent  conditions  as  to  render  all 
recoveries  difficult. 

The  great  central  idea,  around  which  all  others  cluster,  is,  has  the 
assured  an  insurable  interest,  and  has  the  assured  acted  in  good  faith? 

Under  the  statement  that  appellee  was  the  owner  of  the  house, 
she  was  only  bound  to  prove  that  she  held  an  insurable  interest, 
such  a  title  as,  if  there  should  be  a  loss,  and  the  property  were  not 
insured,  the  loss  would  fall  upon  her.  Rockford  Lisurance  Co.  v. 
NelsoJiy  65  111.  419.  If  a  party  undertakes,  in  a  survey  or  written 
application,  to  disclose  the  nature  and  extent  of  his  title,  it  must, 
DO  doubt,  be  truly  done  according  to  the  general  understanding  in 
reference  to  titles,  but  he  is  not  required  to  be  accurate  as  to  nice 
questions,  which  perplex  the  ablest  lawyers,  and  on  which  courts 
may  differ.  To  hold  otherwise,  would  enable  insurance  companies 
to  receive  money  without  risk  of  loss,  under  the  pretense  that  they 
were  insuring  the  party  against  loss.  We  must  presume  that  the 
one  party  expects  to  be  indemnified,  and  the  other  to  pay  the  loss 
if  the  property  shall  be  destroyed.  And  when  the  assured  has  paid 
his  money,  and  in  all  things  acted  in  good  faith,  and  the  insurer, 
by  his  incompetent  or  reckless  agents,  has  prepared  the  application 
or  survey,  so  as  not  to  speak  the  truth,  or  so  as  to  omit  important 
information,  the  company  should  not  be  heard  to  urge  the  courts 
to  make  refined  and  almost  impalpable  distinctions,  to  release  them 
from  their  obligations,  and  permit  them  to  hold  the  premiums  that 
the  assured  believed  and  was  encouraged  and  induced  by  the  com- 
pany  to  believe  would  protect  him  from  loss. 

That  appellee  had  an  insurable  interest,  is  shown  by  refer* 
ring  to  our  reports  and  all  works  on  insurance  law.    We  belieye 
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no  court  has  ever  questioned  that  a  mortgagor  has  an  insurable 
interest  Appellee  had  such  an  interest  and  is  entitled  to  the 
protection  which  the  law  extends  to  persons  thus  situated. 

It  is  urged  that  appellee  oyerestimated  the  value  of  the  property 
insured.  We  fail  to  see,  even  if  she  made  any  representation  of 
the  value  of  the  property,  that  it  was  false.  The  jury  have  found 
that  there  was  no  fraud  in  the  representation,  if  one  was  made,  and 
we  are  satisfied  with  the  finding.  All  the  evidence  considered,  we 
regard  it  as  abundantly  sulQScient  to  sustain  the  finding  of  the  jury. 

Nor  do  we  see  that  the  evidence  which  was  rejected  on  the 
cross-examination  of  appellee  was  in  anywise  material,  as  the  whole 
transaction  was  shown  by  the  evidence.  And  she  explained,  in 
other  portions  of  her  evidence,  how  she  came  to  execute  the  Mar- 
tin mortgage.  We  perceive  no  error  in  receiving  or  rejecting  evi- 
dence on  the  trial 

It  is  claimed  that  the  court  below  erred  in  giving  plaintiff's 
instruction.  It  is  urged  that,  by  it,  the  court  left  the  question  of 
the  validity  of  Martinis  mortgage  to  be  determined  by  the  jury, 
without  informing  them  what  would  render  it  invalid.  The 
ground  upon  which  it  was  claimed  to  be  void  was,  that  it  was 
obtained  by  fraud  and  circumvention.  It  was  to  that  point  that 
evidence  was  directed  on  the  trial.  When  the  mortgage  was  read 
in  evidence,  the  jury,  if  of  ordinaiy  intelligence,  knew  that  it  was 
to  defeat  a  recovery  on  the  ground  of  fraudulent  representations. 
And  when  the  evidence  of  fraud  and  circumvention  was  intro- 
duced, they  could  not  but  know  such  evidence  was  intended  to 
show  the  mortgage  was  itself  void  and  of  no  effect,  and  the  instruc- 
tion, although  not  technically  correct,  could  not,  we  think,  have 
misled  the  jury.  It  is  believed  that  but  few  pei*8ons  of  ordinary 
intelligence  could  be  found  who  do  not  know  that  such  fraud  and 
circumvention  renders  an  instrument  void. 

We  perceive  no  error  in  refusing  appellant's  instructions.  They, 
under  the  views  here  expressed,  were  not  pertinent  to  the  issue, 
or  if  some  of  the  announcements  they  contain  were  proper,  they 
were,  in  substance,  given  in  others  which  were  given  for  appellant 
The  instructions,  as  given,  presented,  we  think,  the  law  of  the 
case  fairly  to  the  jury. 

We  perceive  no  error  in  this  record  which  should  reverse  the 
judgment  of  the  court  below,  and  it  must  be  affirmed. 

Judgment  affirmed. 
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OOBBSTT  y.  Undbbwood. 

(83  111.  824.) 

JMneipal  and  agent — Ghrain  eontraet^"  If  virgins" — Umtff^. 

Where  one  employs  a  commissioa  merchant  to  contract  in  the  Chicago  board 
of  trade  in  his  own  name,  for  the  purchsLse  and  future  delivery  of  grain,  on 
speculation,  and  makes  the  necessarjr  adyanoe,  and  by  the  rules  and  usages 
of  the  board  with  which  he  is  oonversant,  it  becomes  necessary,  owing  to  a 
decline,  for  him  to  put  up  further  margfins,  which  he  fails  to  do  when 
requested,  the  commission  merchant  may  sell  the  grain  to  save  himself, 
without  notice  to  his  principal  of  time  and  place,  and  ia  not  liable  for  any 
loss  thereby  incurred.* 

Proof  of  the  usage  of  the  board  held  competent  to  justify  the  defendant. 

A  GTION  of  assnmpsit.    The  facts  are  stated  in  the  opinion. 

Trumbull,  Church  S  Trumhully  for  appellant 
Goohiua  i&  Roberts^  for  appellee. 

Craig,  J.  This  was  an  action,  brought  by  John  Corbett  against 
Phineas  L.  Underwood,  to  recover  a  certain  amount  of  money  lost 
in  a  grain  transaction  in  Chicago. 

It  appears,  from  the  evidence,  that  Corbett,  who  resided  at  Jer* 
seyville,  on  the  15th  day  of  May,  1873,  gave  appellee,  who  was  a 
commission  merchant  in  Chicago,  doing  business  under  the  firm 
name  of  Underwood  &  Co.,  an  order  to  purchase  for  him  50,000 
bushels  of  corn,  to  be  delivered  at  any  time  during  the  month  of 
August,  at  seller's  option.  $2,000  was  deposited  as  a  margin.  The 
corn  was  purchased  at  45  cents  per  bushel,  and  so  reported  to 
appellant.  On  the  1st  day  of  September,  1873,  another  order 
was  given  for  the  purchase  of  50,000  bushels  more  of  corn  for 
October  delivery.  This  last  order  was  filled  at  43J  cents  per  bushel^ 
a  margin  of  12,500  having  been  deposited.  The  plaintiff  had  other 
transactions  on  the  board  of  trade,  through  Underwood  as  com- 
mission merchant,  but  this  litigation  involves  only  the  two  transac- 
tions in  corn. 

*  See  Lyon  v.  CulberUon^  a? ile,  p.  849. 


SEPTEMBER  TEBM,  1876. 


Cbrbett  y.  Underwood. 


On  the  20th  and  ;wl6t  of  Jane,  the  com  first  pnrohaacd  was  sold 
bjr  defendant  at  a  loss,  on  acconnt  of  the  fuilare  of  plaintiff,  after 
dae  notice,  as  is  claimed,  to  keep  on  deposit  a  sufficient  maigin  to 
protect  the  contract  The  last  pnrchase  was  also  sold,  for  the 
same  reason,  on  the  24th  and  25th  days  of  September.  An  account 
of  the  whole  transaction  was  furnished  plaintiff,  showing  a  balance 
of  $157.42  in  defendant's  hands  subject  to  the  order  of  plaintiff, 
$150  of  which  he  drew,  leaving  a  balance  of  $7.42,  for  which  the 
CAort,  who  heard  the  cause  withont  a  jury,  rendered  judgment. 

It  is  first  urged  that  the  parties  sustained  the  relation  of  pledgor 
and  pledgee,  and  no  sale  of  the  coru  could  be  legally  made  with- 
out notice  to  plaintiff  of  the  time  and  place  of  sale. 

The  arrangement  entered  into  between  the  parties  cannot  be 
regarded,  in  a  legal  sense,  as  a  pledge  of  personal  property.  A 
pledge  is  defined  to  be  deliyery  of  goods  by  a  debtor  to  his  credi* 
tor,  to  bo  kept  until  the  debt  is  discharged.  Jones  on  Bailment,  117; 
2  Kent's  Com.  577. 

Parsons,  in  his  work  on  Contracts,  vol.  3,  p.  271,  says  a  pledge 
is  a  lien  created  by  the  owner  of  personal  property  by  the  mere 
delivery  of  it  to  another,  upon  an  express  or  implied  understand- 
ing that  it  shall  be  retained  as  security  for  an  existing  or  future 
debt 

In  this  case,  no  com  was  delivered  to  the  defendant  to  hold  as 
seenrity  for  a  debt  or  liability,  nor  did  he  secure  warehouse  receipts 
representing  com.  He  had  neither  the  possession  nor  control  of 
personal  property,  which  is  necessary  to  create  the  relation  of 
pledgor  and  pledgee. 

The  defendant  was  a  commission  merchant,  dealing  on  the  board 
ol  trade  in  Chicago.  The  letters  and  telegrams  in  evidence  show 
tiiat  the  plaintiff  was  familiar  with  the  rules  and  regulations  that 
governed  dealers  on  the  board.  Indeed,  he,  in  connection  with  a. 
partner,  had  been  dealing  in  various  products  on  the  board  for 
some  time,  through  the  defendant  as  commission  merchant,  and 
ihe  evidence  is  clear  that  he  was  familiar  with  the  usages  and  ruleff 
that  controlled  operators  on  the  board. 

When  the  plaintiff  ordered  the  corn  bought,  he  knew  he  was 
required  to  advance  to  his  commission  merchant  ten  cents  per 
bosfael  as  a  margin,  and,  if  com  declined  in  the  market  before  the 
day  of  delivery,  he  was  required  to  make  additional  advances  so  as 
\»  keep  the  margin  good.  The  margin  required  in  the  first  inatanoft 
Vol.  XXV.— 50 
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-was  adyanoed,  and  the  defendant  purchased  the  corn  of  third  par- 
ties, and  entered  into  a  contract  by  which  it  was  to  be  delivered  at 
a  future  day.  Under  the  contract,  the  corn  contracted  for  was  to 
be  deliyered  to  the  defendant,  and  he  was  responsible  to  the  plain- 
tiff for  its  delivery  to  him  ;  but  if  the  plaintiff  failed  to  keep  the 
margin  good  in  case  com  declined  before  the  day  of  delivery  arrived, 
then  the  defendant  had  the  right  to  sell  on  the  market,  and  charge 
the  losses  to  the  plaintiff. 

This,  in  brief,  was  the  transaction  entered  into  by  the  parties, 
from  which  it  will  readily  be  seen  that  the  relation  of  pledgor  and 
pledgee  did  not  exist  The  defendant  held  merely  an  executory 
•contract  for  the  delivery  to  him  of  a  certain  amount  of  corn  on  a 
future  day.  On  that  day  the  plaintiff  would  be  entitled  to  the 
•com,  provided  in  the  meantime  he  kept  his  margin  good,  and  was 
ready  to  pay  for  and  receive  the  corn  on  the  day  it  was  required  to 
be  delivered. 

The  case  of  Marhham  v.  Jaudon^  41 N.  Y.  ^5,  cited  by  appel- 
lant as  an  authority  to  control  this  case,  is  so  different  in  its  taicts, 
that  the  rule  there  announced  cannot  apply  here. 

In  that  case,  the  stocks,  which  had  been  purchased  by  the  com- 
mission merchant,  and  where  it  was  held  the  relation  of  pledgor 
and  pledgee  existed,  were  delivered  into  the  actual  possession  of 
the  commission  merchant ;  while  here,  the  property  bought  never 
came  into  the  possession  of  the  defendant;  he  held  merely  an  execu- 
tory contract 

If  the  corn  purchased  had  been  delivered  to  the  defendant,  and 
he  had  paid  for  the  same,  and  held  the  possession  thereof  as  secu- 
rity for  the  money  advanced,  then  it  might,  with  propriety,  be 
<$laimed  that  the  relation  of  pledgor  and  pledgee  existed,  and  notice 
^f  the  time  and  place  of  sale  should  be  given ;  but  such  is  not  the 
<»ise  presented  by  this  record. 

It  is  next  urged,  that  the  evidence  of  usage  on  the  board  of  trade 
in  Chicago  to  sell  property  hold  for  a  customer  when  the  margin 
fell  short,  without  notice  of  the  time  and  place  of  sale,  and  as  to 
the  time  allowed  after  demand  to  furnish  margins,  was  inadmis- 
sible. 

The  evidence  was  not  offered  for  the  purpose  of  changing  or 
varying  the  terms  or  conditions  of  a  contract  made  by  the  parties, 
nor  could  it  be  resorted  to  for  such  purpose.  Where  parties  have 
eettled  the  terms  and  conditions  of   a  contract  by  agreement^ 
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they  will  be  concladed  by  the  contract  made  regardless  of  usage  or 
castom  ;  bat  here,  the  plaintiff  was  dealing  on  the  board  of  trade* 
He  gave  the  defendant  an  oi*der  to  parchase  for  him,  on  the  board, 
a  certain  quantity  of  corn.  He  advanced  the  margins  required  by 
the  rules  of  the  board.     The  grain  was  purchased  on  the  board. 

In  the  absence  of  a  special  agreement  between  the  parties  defin- 
ing their  respective  obligations,  it  was  proper  to  resort  to  the  rules 
and  regulations  existing  on  the  board,  for  the  purpose  of  showing 
the  understanding  of  the  parties  as  to  what  their  relative  dutiea 
and  obligations  were,  in  regard  to  the  grain  purchased  on  the 
board. 

Oreenleaf,  voL  2,  §  251,  m  speaking  in  reference  to  the  usages  of 
trade,  says :  **  Their  true  ofBce  is,  to  interpret  the  otherwise  inde- 
terminate intentions  of  parties,  and  to  ascertain  the  nature  and 
extent  of  their  contracts,  arising,  not  from  express  stipulation,  but 
trom  mere  implications  and  presumptions,  and  acts  of  a  doubtful 
and  equivocal  character,  and  to  fix  and  explain  the  meaning  of 
words  and  expressions  of  doubtful  or  various  senses." 

As  the  purchase  was  made  on  the  board  of  trade,  and  in  view  of 
the  rules,  which  were  known  to  both  parties,  we  are  inclined  to  the 
opinion  that  the  evidence  introduced  was  proper. 

The  next  question  raised  by  the  plaintiff  is,  that  the  sales  of 
June  20  and  21,  and  of  September  24  and  25,  were  made  without 
sufficient  notice.  It  is  true  that  the  plaintiff  was  not  advised  of  the 
time  and  place  when  and  where  the  sales  would  be  made;  but  that  he 
had  ample  notice  that  his  margins  were  not  sufficient  to  protect  the 
contracts,  owing  to  the  decline  in  the  price  of  corn,  and  unless  he 
furnished  money  to  keep  the  margins  good,  the  com  would  be  sold, 
is  abundantly  established  by  the  evidence.  As  early  as  the  4th  of 
June,  the  com  market  commenced  declining,  and  in  reply  to  a  let- 
ter of  defendant,  calling  for  more  margins,  the  plaintiff  says:  '*'  Can 
you  carry  me  for  a  few  days  until  I  can  borrow  the  money  on 
collaterals  or  real  estate  ?  Will  pay  you  interest  if  you  wish ; 
do  not  want  to  be  sold  out  in  corn  or  any  thing  else.''  During  the 
next  ten  days,  a  portion  of  the  margin  required  was  raised,  but  the 
market  continued  to  decline,  and  on  the  16th  day  of  June  it  was 
lower  than  it  had  been  for  several  years,  of  which  the  plaintiff  was 
notified,  and  on  the  18th  his  margins  were  short  near  $2,000,  for 
which  the  defendant  drew  on  him,  and  notified  him  at  the  same 
time  its  payment  was  necessary  to  protect  his  trade,  under  the 
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mles.  On  the  19th  the  plaintiff  acknowledges  receipt  ot  the  letter, 
hut  says:  ^^  Can't  pay  the  draft  to-day;  have  not  got  it  to  send.  I 
will  come  up  Monday  night  next;  must  hold  my  deals,  aa  I  do  not 
Tvant  them  sold." 

In  this  commuuication  he  gives  no  assnrance  that  he  would  pay 
the  money  to  protect  the  contract,  even  if  the  defendant  would 
wait  until  he  should  go  to  Chicago  on  the  next  Monday.  On 
neeipt  of  this  letter  the  defendant,  on  June  ;^0,  sold  on  the  mar* 
ket  30,000  bushels  of  the  com,  and  informed  the  plaintiff  by  tele- 
graph. To  this  notice  no  reply  was  made,  and  on  the  following 
day,  having  received  no  assurance  of  money  from  the  plaintiff,  he 
sold  the  remaining  20,000  bushels. 

In  regard  to  the  September  sales,  the  proof  of  demand  for  mar- 
gins, and  notice  to  the  plaintiff  of  the  consequence  of  a  failure  to 
comply,  was  even  stronger  than  on  the  other  sales.  On  the  20th 
defendant  wrote  the  plaintiff  that:  *^  The  financial  crash  in  New 
York  has  had  a  depressing  effect  on  our  corn  market,  and  this  a. 
u.  the  market  was  quite  panicky."  On  the  22d  a  telegram  was 
Btnt.  as  follows:  ''  Com  39^,  seller,  October.  Send  us  mai*gin  if 
y«n  want  us  to  hold."  On  the  23d  defendant  wrote  as  follows: 
*'  We  would  advise  you  to  be  prepared  with  margins,  as  the  market 
may,  under  a  panic,  absorb  every  thing  you  have  here.  The  clos- 
ing price  to-day,  38|  cts.,  Oct.,  would  justify  us  in  calling  for 
|bl,000  additional,  but  we  don't  want  to  be  too  severe  on  you,  and 
will  wait  until  to-morrow,  hoping  prices  may  do  better.  Don't  you 
think  it  would  pay  you  to  come  up  and  look  the  ground  over?" 
On  the  24th  the  following  telegram  was  sent:  '^  Send  or  bring  cur- 
rency; draft  no  use;  corn  37^,  October.  Answer  by  wire."  To 
this  no  reply  was  made,  and  on  the  same  day  the  following  was 
sent:  **  Must  sell  corn  unless  you  send  us  $2,000  at  once;  answer.'* 

In  the  afternoon  of  the  same  day,  no  reply  having  been  received^ 
the  defendant  sold  15,000  bushels  of  the  corn,  and  notified  the 
plaintiff  of  the  fact  by  telegi*am,  and  that  the  balance  would  be 
sold  unless  he  remitted  at  once.  No  reply  having  been  receivedy 
the  remainder  of  the  corn  was  sold  on  the  following  day. 

It  is  tme,  the  plaintiff  wrote  the  defendant  on  the  22d  that  the 
conld  draw  on  him  for  margins^  but  this,  of  itself,  will  not  excuse 
him  from  furnishing  the  money  required,  as  he  was  expressly  noti- 
fied that  a  draft  could  not  be  used. 

We  are,  thei'cfore,  of  opinion  that  ample  notice  was  given  the 
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defendant  to  famish  the  margins  required  to  protect  the  contracts, 
and  as  he  failed  to  comply,  the  defendant  was  fully  justified  in  mak- 
ing the  sales.  The  plaintiff  was  aware,  when  he  embarked  in  spec- 
ulation on  the  board  of  trade,  of  the  hazards  incident  to  the  busi- 
ness, and  his  losses  must  be  attributed  to  his  want  of  judgment  in 
the  rise  and  decline  of  grain,  rather  than  to  any  misconduct  on 
the  part  of  the  defendant. 

The  facts  in  regard  to  the  notice  and  sale  in  this  case  are  not 
essentially  different  from  those  in  Moeller  v.  McLagaUy  60  UK  317, 
where  the  sale  was  held  to  be  warranted. 

It  has  been  suggested  that  the  transaction  was  a  gambling  opera- 
tion. The  evidence  does  not,  however,  justify  the  assumption. 
So  far  as  has  been  established  by  the  evidence,  the  transaction  was 
not  a  deal  in  options,  but,  on  the  ofcher  hand,  the  defendant  pur- 
chased from  third  parties  com  to  be  delivered  at  a  future  day,  and 
had  the  margins  been  kept  good  by  the  plaintiff,  as  required  by  the 
usages  of  the  board  of  trade,  under  which  the  contract  was  mada, 
we  perceive  nothing  to  justify  the  inference  that  the  corn  would 
not  have  been  delivered  at  the  time  requii'ed  by  the  contracts. 

Perceiving  no  error  in  the  record,  the  judgment  will  be  alSirmed. 

Judgment  affirmed. 


Stuabt  y.  Boabd  of  Supervisobs  07  La  Sallb  Gountt. 

(88  111.  841.) 

UnheaUhful  jail-^Dutp  of  thmfSemedy. 

Where  a  grand  jury  report  that  a  oountj  jail  is  in  an  unfit  condition  for  the  con- 
finement of  prisoners,  and  dangerons  to  their  health,  owing  to  the  neg- 
lect of  the  proper  anthorities  to  provide  good  and  healthful  accommoda- 
tions and  for  the  sexual  separation  of  the  prisoners,  it  is  the  duty  of  the 
sheriff  to  remove  his  prisoners  to  the  nearest  proper  jail;  BDd  there  heing 
a  snfilcient  remedy  at  law,  a  court  of  equity  will  not  enjoin  IfaA  use  of  andi 
improper  jail  on  the  suit  of  prisoners  confined  therein. 

BILL  in  chancery  against  the  board  of  supervisors  and  slieriff  of 
La  Salle  county.    The  substance  of  the  bill  and  the  pro- 
ceedings thereon  are  giyen  in  the  opinion  of  the  ooorL 
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B.  F.  Lincoln  £  H.  T,  Oilberty  for  plaintiffs  in  error. 

0.  S.  Eldridge  (£  Henry  Mayo,  for  defendaats  in  error. 

Walkeb,  J.  Complainants  were  indicted,  and  on  the  2l8t  of 
June,  1876,  tried  and  convicted  of  the  crime  of  petit  larceny,  and 
the  court  sentenced  them  to  thirty  days'  confinement  in  the  county 
jail,  and  they  were  confined  therein  when  this  bill  was  filed.  The 
bill  alleges  that  the  county  jail  is  very  filthy  and  unhealthy,  and 
wholly  unsuitable  to  be  used  for  the  confinement  of  human  beings, 
and  confinement  is  injurious  to  health,  and  that  complainants' 
health  has  been  impaired  by  being  confined  therein,  and  that 
they  fear,  and  have  i-eason  to  fear,  that  longer  confinement  therein 
will  irreparably  impair  their  health  by  reason  of  the  unhealthy 
condition  of  the  jail. 

The  bill  embodies  a  portion  of  a  report  of  the  grand  jury  of  the 
county.    It  is  this: 

'^  We  further  report  that  the  jail  is  situated  in  the  south  part 
of  the  basement  of  the  county  court-house ;  that  the  basement  is 
built  of  stone,  and  is  about  eight  feet  in  height,  four  or  five  feet 
of  which  is  below  the  ground ;  that  the  jail  consists  of  a  hall, 
about  eight  and  one-half  feet  in  width  and  some  forty  feet  in 
length,  extending  across  the  whole  width  of  the  basement,  and  is 
lighted  by  two  small  grated  windows,  the  sills  of  wliich  are  on  a 
level  with  the  surface  of  tlie  ground ;  that  the  two  windows  afford 
the  only  means  of  admitting  the  sunlight  and  air  into  the  jail ; 
that  the  court-house  is  surrounded  on  all  sides  by  high  buildings, 
so  that  there  is  not  at  all  times  a  free  circulation  of  air  around 
even  the  outside  of  the  basement ;  that  the  two  windows  are  placed, 
respectively,  one  to  the  east  and  the  other  to  the  west  end  of  the 
hall,  and  are  so  small  and  near  the  ground  that  the  light  of  the 
sun  can  only  reach  them  during  a  short  time  in  the  morning  and 
evening  ;  that  in  front  of  each  window  there  is  a  pen  or  crib,  made 
of  boards,  so  ingeniously  constructed  as  to  effectually  exclude  both 
the  circulation  of  fresh  air  and  sunshine  from  the  neighborhood  of 
the  jail  windows  ;  Jhat  the  board  pens,  or  cribs,  combined  with  the 
beautiful  and  economical  vaults  erected  on  cither  side  of  the  court- 
house, close  to  the  jail  windows,  form  a  complete  and  perfect  pro- 
tection from  all  the  influence  of  fresh  air  and  sunshine;  that 
the  sleeping  rooms  of  the  prisoners  consist  of  six  small  cells,  in 
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size  about  four  feet  wide  and  five  feet  long,  adjoining  the  north 
side  of,  and  opening  into,  the  hall  by  grated  doors,  which  are 
tightly  closed  during  the  night,  from  which  cells  daylight  and  fresh 
air  ai-e  partially  prohibited;  that  the  prisonera  ai'e  provided  with 
no  beds  except  bunks  and  blankets  ;  that  the  floors  of  the  hall  and 
cells  consist  of  a  stone  pavement,  resting  upon  the  ground;  that 
the  water  and  moisture  from  the  earth  around  the  jail  souk  through 
them  and  keep  the  rooms  of  the  jail  constantly  damp  and  musty,. 
aUliougl)  every  possible  effort  is  made  by  the  janitor  to  keep  them 
dry  ;  thut,  in  hot  weather,  the  rooms  of  the  jail  would  absolutely 
swarm  with  bugs  and  other  loathsome  vermin,  were  it  not  for  the 
incessant  efforts  of  the  janitor  with  his  whitewasli  brush.  The  air 
of  the  jail  is  so  bad  as  to  almost  stifle  the  breath  of  a  person  just 
entering  it  from  the  fi'esh  air  outside,  and  we  were  informed  that 
the  jail  is  so  unhealthy  that  not  unfrcquently  robust  and  healthy 
persons,  after  a  short  confinement  in  the  jail,  have  to  be  removed 
on  account  of  sickness  contracted  therein. 

**  We  unhesitatingly  say  that  the  jail  is  wholly  unfit  to  confine 
a  human  being  in  even  for  one  night,  and  that  it  is  absolutely  in- 
human to  confiue  any  person  in  the  L  i  Salle  county  jail  for  any 
length  of  time. 

**  Yet,  in  this  small,  dirty  and  unhealthy  jail,  all  of  the  prisoners 
of  La  Saile  county,  numbering  sometimes  more  than  thirty,  have 
to  be  crowded  and  confined.  This  small  hall  affords  the  only  room 
in  which  the  prisoners  may  wash,  eat,  sit  or  exercise,  and  in  the 
hall  they  are  obliged  to  attend  to  all  the  calls  of  nature. 

''After  a  careful  examination,  we  are  obliged  to  say  that  it  is 
absolutely  cruel  and  inhuman  to  confine  a  human  being  in  the 
present  Ija  Salle  county  jail  for  any  length  of  time." 

Complainants  aver  that  the  above  statements  in  the  report  of  the 
grand  jury  in  regard  to  the  jail  are  substantially  true,  and  that^ 
situated  as  it  is,  said  jail  cannot  possibly  be  kept  in  such  condition 
that  persons  confined  therein  will  not  be  injured  in  their  health  by 
reason  of  their  confinement  therein. 

Complainants  aver  that  said  La  Salle  county  contains  over  60,» 
000  inhabitants,  and  is  very  wealthy  and  able  to  provide  a  suitable 
jail,  yet  the  board  of  supervisors,  although  having  for  a  long  time 
known  of  the  unfitness  und  unhealthfulness  of  said  jail,  have  neg- 
lected to  provide  a  suitable  jail,  and  will  neglect  to  do  so  for  a  long 
time  to  come,  unless  restrained  from  using  said  jail. 
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Complainants  aver  that  the  said  jail  is  a  pnblic  naisance,  beoanae 
injurious  to  the  health  of  persons  confined  therein,  and  because  all 
classes  of  prisoners  are  confined  in  the  same  room. 

Complainants  show  that  the  board  of  supervisors  submitted  the 
question,  as  to  whether  a  new  jail  should  be  built,  to  the  people,  who 
voted  against  it 

The  bill  prayed  an  injunction  against  the  use  of  this  jail  in  which 
to  confine  prisoners. 

These  were  the  material  averments  of  the  bill,  and  to  it  defend- 
ants filed  a  demurrer,  which  the  court  sustained,  and  dismissed  ihe 
bill,  and  complainants  prosecute  this  writ  of  error  and  ask  a 
reversal. 

In  support  of  the  decree,  it  is  insisted  that  a  court  of  equity 
has  no  jurisdiction  to  grant  an  injunction  to  stay  or  prevent  the 
execution  of  a  sentence  in  a  criminal  case.  To  grant  this  injuno* 
tion,  and  prevent  the  sheriff  from  confining  plaintiffs  in  error  in 
the  county  jail  in  accordance  with  the  terms  of  the  sentence 
would  be  an  unprecedented  interference  by  a  court  of  chancery 
with  administration  of  criminal  justice.  No  precedent  for  such 
relief  has  been  referred  to,  and  we  believe  none  can  be  found. 

Prior  to  the  reign  of  Bichard  II,  and  long  after,  the  chancellor 
entertained  jurisdiction  to  restrain  persons  from  committing  quasi 
criminal  offenses  and  acts  of  violence.  He  also  heard  such  cases 
and  rendered  decrees.  But  it  was  always  averred,  that,  by  reason 
of  combination  or  the  power  of  the  party  threatening  or  doing  the 
wrong,  he  had  power  to  prevent  or  pervert  the  administration  of 
justice  in  the  common  law  courts.  But  when  the  state  of  society 
became  more  quiet  and  orderly,  this  jurisdiction  was  abandoned, 
and  has  never  since  been  claimed  or  exercised.  Nor  do  we  find, 
even  in  those  tumultuous  times,  or  at  any  period  since,  that  the 
Court  of  Chancery  has  ever  exercised  a  preventive  jurisdiction  in 
the  administration  of  criminal  justice,  further  than  in  some  cases 
to  require  security  to  keep  the  peace,  or  the  granting  of  writs  of 
habeas  corpus.  There  is  not,  nor  from  the  nature  and  organization 
of  the  court  can  there  be,  jurisdiction  to  stay  or  prevent  the  exe- 
cution of  a  judgment  in  a  criminal  case. 

Again,  there  is  a  complete  remedy  at  law  in  cases  of  this  char- 
acter. The  tenth  section  of  chapter  75,  entitled  '^  Jails  and  Jail- 
ers,'' provides  that  where  there  is  no  jail  in  a  county,  or  it  is  insuf- 
ficient, the  sheriff  may  commit  any  person  in  his  custody,  either 
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on  civil  or  criminal  procesB,  to  the  nearest  sufficient  jail  of  another 
county,  and  the  jailer  of  such  other  county  shall  reoeiye  and  eoiv» 
fine  such  ptiMooer,  etc  The  first  section  of  the  act  provides,  '*  that 
there  shall  be  kept  and  maintained,  in  good  and  sufficient  ooii*> 
dition  and  repair,  a  common  jail  in  each  county  within  this  States 
at  the  permanent  seat  of  justice  for  such  county/' 

It  is  obvious  to  our  minds,  that  to  permit  a  jail  to  remain  filthy, 
ofEomsive  or  unhealthy,  is  not  to  keep  it  in  sufficiently  good  con* 
dition,  nor  is  it  such  a  prison  as  the  statute  requires.  The  words 
^  good  condition,''  in  this  connection,  do  not  merely  refer  to  its 
aecurity,  but  to  its  sanitary  condition,  and  its  capacity  to  render 
prisoners  reasonably  comfortable.  It  is  impossible  to  say  it  is  in 
good  condition  when  it  is  filthy  and  unhealthy.  It  would  be  a 
perversion  of  language  to  say,  that  because  it  was  in  a  condition  to 
aafely  keep  prisoners,  it  was  therefore  in  a  good  condition.  The 
language  employed  is  broader  and  more  comprehensive,  and  mani- 
festly refers  not  only  to  the  secure  condition  of  the  jail,  but  its 
being  made  reasonably  comfortable,  healthy  and  cleanly.  From 
the  report  of  the  grand  jury,  this  jail  entirely  fails  in  this  regard. 

Again,  we  understand,  from  the  report  of  the  grand  jury,  that 
the  prisoners  cannot  be  separated,  as  required  by  the  eleventh  seo* 
tion  of  the  statute.  It  may  be,  that  debtors  and  witnesses  may 
not  be  confined  literally  in  the  same  room  with  prisoners  commit* 
ted  for  crimes ;  male  and  female  prisoners  may  be  nominally  in 
different  apartments;  minors  kept  in  ceUs  separated  from  notorious 
offenders  and  those  convicted  of  infamous  crimes  or  felonies;  and 
persons  charged  with  or  convicted  of  offenses  not  infamous,  may, 
in  name,  be  separated  from  those  charged  with  or  convicted  of 
infamous  crimes  —  yet  it  must  be  by  mere  grated  doors,  and  if  so, 
the  spirit  of  the  statute  is  violated.  If  such  is  the  fact,  then 
women  would  be  liable  to  the  same  insult  and  ribaldry  as  though 
the  prisoners  could  mingle  without  restraint,  and  the  tender  boy 
would  be  virtually  subjected  to  the  same  baleful  Influences  of  the 
hardened  and  depraved,  as  if  left  unrestrained  in  the  same  room. 
In  this  respect  the  jail  is  not  sufficient,  and  falls  far  short  of  what 
the  statute  requires. 

We  must  supiK>se  the  citisens  of  the  county  are  not  informed  of 

the  true  condition  of  this  jail,  or  they  would  not  cease  in  their 

efforts  until  the  evil  should  be  corrected.    In  a  large,  populous 

and  wealthy  county  like  this,  whose  people  are  noted  for  their 
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intelligence,  culture,  thrift  and  enterprise  in  pushing  forward 
eyery  moyement  calculated  to  eleyate  and  advance  the  interests  of 
society,  we  must  believe  either  that  the  people  are  wholly  misin- 
formed as  to  the  true  condition  of  the  jail,  or  the  grand  jury,  im 
their  reix>rt,  have  greatly  overdrawn  the  description* 

The  law  has  provided  the  most  ample  and  obvious  means  to  securt 
prisoners  from  oppression  and  wrong.  The  law  presumes  all  per- 
sons innocent  until  convicted  of  crime,  and  it  is  intended  that 
they  shall  be  treated  as  such  until  convicted,  and  even  after  con- 
viction that  they  shall  be  treated  humanely  by  those  intrusted 
with  their  custody  and  imprisonment.  To  insure  such  treatmeni^ 
the  26th  section  makes  it  the  duty  of  the  grand  jury,  at  each  term^ 
to  examine  and  report  to  the  court  whether  any  of  the  provisions  of 
the  act  have  been  violated  or  neglected,  and  the  cause  of  such  viola- 
tion or  neglect.  Here,  the  grand  jury  have  reported  that  the  pro- 
visions of  the  first  section  have  been  neglected,  and  that  the  neglect 
is  caused  by  the  proper  authorities  not  providing  snfficiently  good 
and  healthy  accommodations  for  the  prisoners,  and  for  the  separa- 
tion of  prisoners,  as  required  by  the  eleventh  section  of  the  statute. 
On  this  report,  we  have  no  doubt  that,  under  the  tenth  section,  it 
would  be  the  duty  of  the  sheriff  to  remove  the  prisoners  to  the 
nearest  sufficient  jail;  and  on  application  to  the  judge,  under  the 
twenty-eighth  section,  he  would  order,  and,  if  necessary,  compel^ 
the  jailer  to  so  remove  them. 

Again,  this  last  section  expressly  makes  it  the  duty  of  the  Circuit 
Court,  at  each  term,  except  in  Cook  county,  to  inquire  into  the  con- 
dition of  the  jail  and  the  treatment  of  the  prisoners,  and  to  see  that 
all  prisoners,  civil  and  criminal,  are  humanely  treated,  and  that 
the  keeper  of  the  jail  does  not  neglect  any  of  his  duties  under  the 
act,  and  the  court  is  required  to  make  all  necessary  orders  in  the 
premises  against  the  keeper  of  the  jail,  and  to  enforce  the  same. 

This  section  confei-s  on  the  Circuit  Court  ample  power  to  see, 
and  it  is  made  his  duty  to  know,  that  the  prisoners  are  humanely 
treated,  and  to  make  and  enforce  all  orders  necessary  to  that  end^ 
even  to  their  removal  to  another  jail  until  the  county  authorities 
shall  provide  a  suitable  jail  for  their  confinement.  No  one,  it  seemi 
to  us,  could  say,  that  if  the  report  of  the  grand  jury  is  true,  the 
prisoners  are  humanely  treated,  or  can  be,  in  this  jail. 

The  fourteenth  secKon  provides,  that  if  sickness  shall  break  oat 
in  any  jail,  which  may,  in  the  opinion  of  the  county  board,  endanger 
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the  li?es  or  health  of  the  prisoners  to  such  an  extent  as  to  render 
their  rcmoral  necessary,  they  may  be  removed  to  some  other  place 
in  the  county,  or  to  another  jail  in  a  different  county,  thus  adding 
another  agency  by  which  prisoners  shall  be  secure  against  confine- 
ment that  may  endanger  their  lives  or  health.  This  entire  act 
breathes  the  spirit  of  humanity,  free  from  harshness  and  disregard 
for  the  health  of  those  accused  or  even  convicted  of  crime. 

The  law  having  afforded  an  ample  remedy,  there  can  be  no  pre- 
tense for  the  interference  of  a  court  of  equity,  and  the  demurrer  was 
properly  sustained  and  the  bill  dismissed,  and  the  decree  must  be 
afSrmed. 

Decree  affirmed. 


Ohioago,  Bublikotok  &  QuiKCY  Bailboad  Go.  y.  Halb. 

(88  lU.  860). 

Damage  —  Loee  of  proJU — LiaibiUiy  of  comtnon  carrier. 

In  an  action  against  a  carrier  for  an  injury  to  a  jack  while  being  transported 
no  recovery  can  l>e  Iiad  for  loss  of  profits  that  might  hare  been  derived  in 
letting  him  for  breeding  purposes,  unless  it  is  averred  and  proved  that  the 
carrier  was  informed  of  the  intended  use  of  the  animal,  and  there  is  proof 
of  outstanding  contracts  for  his  services. 

ACTION  for  injuries  to  a  jack.    The  facts  are  stated  in  the 
opinion. 

Wm,  C.  Norcroes  and  J,  J*  Olenn,  for  appellant. 

James  W.  Davidson,  for  appellee. 

ScHOLFiELD,  J.  This  was  an  action  on  the  case,  brought  by  ap- 
pellee against  appellant,  in  the  court  below,  to  recover  for  injuries 
to  a  jack,  which  appellant  undertook  to  carry  for  appellee  from 
Burlington,  Iowa,  to  Monmouth,  in  this  State. 

The  declaration  contains  two  counts.  In  the  first  it  is  merely 
charged,  after  alleging  the  undertaking  to  carry,  etc.,  that  through 
the  negligence  of  appellant  and  its  servants,  while  the  jack  was 
being  carried  from  Burlington  to  Monmouth  by  appellant,  a8  a 
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cominon  carrier  for  hire,  lie  was  wholly  lost;  to  appellee,  wherebj 
he  was  damaged  $1^000. 

The  second  count  ia^  in  sabstance,  the  same  as  the  first,  with  this 
addition  :  It  is  therein  further  alleged,  that  the  jack  was  bought 
and  owned  by  appellee  for  the  sole  purpose  of  being  stood  by  him 
for  service  as  a  foal-getter ;  and  that  the  use  of  the  jack  as  a  foal* 
getter  for  the  season  of  A.  D.  1874,  was  reasonably  worth  $400,  all 
of  which  appellee  has  lost. 

The  jury,  alter  being  instructed  by  the  oourt,  returned  a  verdiot 
in  favor  of  appellee,  assessing  his  damages  at  t200,  upon  which  ap* 
pellant  moved  for  a  new  trial,  but  the  court  overruled  the  motion 
and  gave  judgment  upon  the  verdict: 

The  only  questions  wo  think  it  necessary  to  notice  in  this  appeal 
relate  to  the  measure  of  damages. 

The  jack  was  shipped  to  Monmouth  on  the  23d  day  of  April, 
1874;  from  Burlington,,  where  appellee  had  purchased  him  for  tSOO. 
He  was  shipped  in  good  condition,  but  when  he  was  taken  from  the 
car  at  Monmouth,  one  of  his  legs  was  injured.  There  is,  in  the 
evidence,  a  great  discrepancy  as  to  the  extent  of  the  injury — some 
of  the  witnesses,  including  appellee,  valuing  the  jack,  if  sound,  at 
t300,  and  estimating  the  injury  at  t200,  while  other  witnessea 
estimated  the  injury  as  but  temporary,  and  but  slightly  affecting 
the  usefulness  and  not  seriously  impairing  the  value  of  the  animal* 
Evidence  was  given  by  appellee,  over  appellant's  objection,  showing 
how  much  he  could  have  made  from  the  jack  by  letting  him  to 
mares,  during  the  season,  and  exception  was  taken  to  this  ruling. 

Appellant,  among  others,  asked  the  court  to  give  to  the  jury  the 
following  instruction  : 

''  5.  The  court  instructs  the  jury  that  no  damages  can  be  recov- 
ered by  the  plaintiff  in  this  action,  except  such  damages  as  should 
either  be  fairly  and  substantially  considered,  as  arising  naturally — 
that  is,  according  to  the  usual  course  of  things — ^from  the  breach 
of  the  contract  entered  into  by  the  defendant  to  safely  carry  the 
jack  from  Burlington  to  Monmouth,  or  such  damages  as  maf 
reasonably  be  supposed  to  have  been  in  contemplation  of  both  par* 
tics  at  the  time  they  made  the  contract,  as  the  probable  result  of 
ihe  breach  of  it ;  therefore,  if  the  jury  believe,  from  the  evidence, 
that  the  jack  in  controversy  was  shipped  from  Burlington  to  Moo* 
mouth  on  a  contract  made  between  plaintiff  or  its  agent,  and 
defendant  or  an  agent  of  defendant,  and  that  at  the  time  saeh  oon» 
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Inot  was  iuade  nothing  was  said  or  done  to  cause  the  defendant  or 
its  agent  to  know  the  parpose  for  which  said  jack  was  being  shipped^ 
that  then  and  in  that  case  no  damages  coold  be  recovered  from  the 
defendant  in  this  action  for  loss  of  the  use  of  the  jack  daring  any 
portion  of  time  for  breeding  purposes.^' 

The  court  refused  to  give  the  instruction,  and  appellant  ez« 
oepted. 

At  the  instance  of  appellee,  the  court  gave  to  the  jury  this 
instruction  : 

*'  The  jury  are  instructed,  that  if  they  belieye,  from  the  eyidenoei 
that  the  jack  of  plaintiff,  before  the  commencement  of  this  suit^ 
was  shipped  at  Burlington,  Iowa,  in  good  order  and  condition,  on 
board  of  the  cars  of  defendant,  to  be  carried,  for  reward,  to  Mon* 
mouth,  and  that  said  jack  was  delivered  to  plaintiff  from  the  cars 
of  defendant  in  an  injured  condition,  and  that  such  injury  w:u3 
occasioned  by  the  negligence  of  the  employees  of  said  defendant  in 
carrying  said  jack  from  Burlington  to  Monmouth,  and  that  said 
jack  was  rendered  less  valuable  thereby,  and  plaintiff  has  suffered 
loss  and  damage  from  such  injury  in  this:  that  said  jack  was  unable 
to  perform  valuable  service  for  plaintiff  through  the  season  of  1874» 
tlien  the  jury  will  find  for  said  plaintiff,  and  assess  his  damages  at 
such  sum  as  they  decide  has  directly  resulted  to  plaintiff  from  said 
injury/'    To  this,  also,  appellant  excepted. 

Priestly  et  al.  v.  Northern  Indiana  and  ChuMgo  Railroad  Com-- 
pany,  26  111.  205,  was  an  action  against  a  common  carrier  for  neg- 
ligently delaying  the  delivery  of  machinery  intrusted  to  it  to  carry. 
It  was  there  held  the  plaintiff  was  entitled  to  recover  the  value  of 
the  use  of  such  machinery  in  such  a  factory  as  that  for  which  it 
was  designed,  for  the  time  it  was  detained.  And  it  was  also  said, 
had  the  plaintiff  notified  the  defendants  for  what  purpose  they 
designed  the  machinery,  and  the  circumstances  of  their  necessities, 
they  might  have  brought  forward  other  topics  and  elements  of 
damage,  such  as  that  a  large  number  of  hands  were,  of  necessity, 
nnder  pay  and  idle;  loss  of  promised  custom,  out  of  which  profits 
would  have  been  made;  but  that,  in  the  absence  of  such  notice, 
proof  of  this  kind  was  properly  rejected.  So,  also,  it  was  said,  if 
"  the  plaintiff  had  alleged  in  his  declaration  that  he  had  made 
faluable  contracts,  to  be  executed  with  this  machinery,  which 
would  have  yielded  him  profits,  the  jury,  though  they  would  not 
be  bound  to  sidopt  any  specific  conti-act  that  may  have  been  made,  yet 
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if  reasonable  evidpnce  is  given  that  the  amount  of  profit  woald  have 
been  madoy  as  claimed,  the  damages  might  be  assessed  accordingly/' 

In  Frazer  ei  al.  v.  Smith  et  aL,  60  111.  146,  the  contract,  for 
breach  of  which  suit  was  brought,  was  to  repair  and  pat  in  good 
order  for  the  plaintiffs  certain  machinery.  It  was  said:  ''This 
court  has  decided  in  cases  kindred  to  this,  that  the  measure  of 
damages  is  not  prospective  gains,  unless  there  should  be  shown 
outstanding  contracts  to  be  performed  by  the  machinery  to  be 
furnished.  There  is  no  averment  in  the  declaration  of  such,  the 
onlyaveiment  being,  that  the  plaintiffs  were  deprived  of  the  use 
of  the  still  for  two  months,  during  which  time  they  might  and 
would  have  manufactured  large  quantities  of  alcohol,  from  which 
they  would  have  derived  great  gains.  This  is  all  prospective,  and 
too  remote  to  be  an  element  of  damages." 

In  Illinois  Central  Railroad  Co.  v.  Cobb,  Christy  S  Co.,  64  111. 
128,  suit  was  brought  for  neglect  in  carrying  and  delivering  grain, 
and  among  other  questions  discussed  was  that  of  the  measure  of 
damages,  and  the  court,  at  page  141,  say:  '*  The  rule  undoubtedly 
is,  as  between  vendor  and  vendee,  or  shipper  and  carrier,  that 
where  the  article  is  desired  for  a  special  purpose,  that  fact  should 
be  communicated  to  the  vendor  or  carrier,  if  it  is  made  the  founda- 
tion of  special  damages  against  them,  and  if  it  is  of  a  character 
likely  to  affect  the  action  of  the  vendor  or  carrier." 

Tested  by  these  authorities,  it  would  seem  clear  the  ruling  of  the 
court  was  erroneous.  There  is  no  averment  in  the  declaration,  and 
there  is  no  proof,  that  the  defendant's  servants  were  informed  to 
what  use  the  jack  was  destined.  Whether  for  sale,  for  use  as  a 
draught  animal,  or  to  be  let  to  mares  for  hire,  they  could  not 
know.  Loss  of  profits  to  be  derived  from  letting  him  to  mares 
could  not  presumably,  therefore,  have  been  within  the  contempla- 
tion of  the  parties  at  the  time  of  making  the  contract  for  his  ship- 
ment, in  the  event  of  the  non-fulfillment  of  that  contract,  any 
more  than  loss  of  service  in  work,  or  loss  of  opportunity  of  sale. 
Nor  is  it  certain  appellee  sustained  any  loss  of  profits  that  he 
might,  but  for  the  injury  received  by  the  jack,  have  made  by  let- 
ting him  to  mares.  He  had  no  outstanding  contracts  for  mares  to 
be  served  by  him,  and  whether  he  would  have  been  able  to  have 
made  profitable  use  of  him  in  that  way,  must,  necessarily,  have 
depended  upon  several  contingencies,  failure  in  either  of  which 
would  have  defeated  such  an  expectation. 
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We  think  the  rule  laid  down  in  the  instruction  asked  by  appel- 
lant correctly  states  thelaw^  and  that  it  was  error  to  refnse  to  give 
it.  We  are  also  of  opinion  the  instruction  given  at  the  instance 
of  appellee,  which  we  have  quoted,  was  not  properly  limited  in  its 
language,  and  that  it  was  erroneous.  For  like  reason,  the  court 
erred  in  admitting  evidence  of  what  appellant  could  have  probably 
made  during  the  season  by  letting  the  jack  to  mares.  It  may  be 
said,  however,  the  verdict  does  not  include  the  loss  of  prospective 
profits,  for  there  was  proof  that  the  damage  to  the  jack  was  t200 — 
the  amount  of  the  verdict.  But  there  was  also  proof  that  it  was 
much  less.  The  evidence  of  prospective  profits  was  before  the 
jury,  and  the  instructions  authorized  the  jury  to  take  the  evidence 
on  that  question  into  consideration  in  making  up  their  verdict,  and 
it  is,  therefore,  impossible  to  say  from  what  data  their  estimate  was 
made. 

For  the  errors  indicated,  the  judgment  is  reversed,   and  the 

cause  remanded. 

Judgment  reversed. 


City  of  Fbbepobt  y.  Isbeix. 
(88  m.  i4a) 

Duty  and  HabUUy  of  cUy  in  re$peet  to  Ughiing  MtreeU. 

Proof  of  the  omisHion  of  a  cit7  to  avail  itself  of  a  power  to  light  its  streets, 
is  inoompetent  in  an  action  brought  b7  a  peraon  for  an  ix^ury  received  bj 
falling  into  an  excavation  in  tlie  street,  in  the  night-time.  . 

It  seems,  however,  that  if  a  citj  assumes  to  light  a  street,  and  does  it  so  neg- 
ligentl7  that  a  person  is  injured  in  consequence  bj  falling  into  an  excavation 
in  the  night-time,  the  negligence  may  be  shown. 

ACTION  to  recover  damages  for  personal  injury.    The  opinion 
states  the  case. 

H.  C,  Hyde  and  John  C.  Kean,  for  appellant. 

J.  M.  Bailey  and  J.  /.  Neffy  for  appellee. 

Oraig,  J.  This  was  an  action  brought  by  appellee,  against  the 
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city  of  Freeport,  to  recover  damages  for  an  alleged  injury  received 
on  the  sidewalk  of  the  city,  on  the  night  of  July  1,  1875,  caaaed 
hy  a  fall  from  the  sidewalk  into  an  excavation  under  the  same, 
caused,  as  is  alleged^  by  negligence  on  the  part  of  the  city  in  not 
having  the  excavation  properly  barricaded  or  fenced  in  such  a 
manner  as  to  protect  persons  traveling  on  the  sidewalk  from  fall* 
ing,  in  the  night-time,  in  the  excavation. 

A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  in  favor 
of  appellee,  for  $6,000.  Pending  a  motion  for  a  new  trial,  a 
remittitur  of  $1,500  was  entered,  and  the  court  rendered  judgment 
in  favor  of  appellee  for  $4,500,  to  reverse  which  this  appeal  was 
taken  by  the  city. 

The  first  error  complained  of  by  appellant,  which  we  deem  it 
necessary  to  consi<lcr,  is,  that  the  court  allowed  improper  evidence 
to  be  given  to  the  jury,  tending  to  prove  negligence  on  the  part  of 
appellant,  in  not  having  the  street  where  the  accident  occurred 
properly  lighted  with  gas,  at  the  time  the  injury  was  received. 

The  evidence  introduced  tended  to  show  that  the  street  was  not 
lighted  ;  that  there  was  at  the  time  a  gas  main  running  up  through 
the  street;  that  gas  lamp-posts  were  standing  along  the  street,, 
several  of  which  were  near  the  place  where  the  accident  occurred  ; 
that  three  lamp-posts  had  been  put  up  as  early  as  1857,  and  had 
been  used  for  two  or  three  years  by  the  city,  but  they  were  then 
abandoned,  and,  for  the  past  fifteen  or  sixteen  years,  the  city  had 
not  used  the  gas  for  the  purpose  of  lighting  the  streets. 

While  it  is  true  that,  among  the  powers  conferred  upon  the  city 
council  by  the  charter  of  the  city  of  Freeport,  is  one  providing 
*^  for  lighting  the  streets  and  erecting  lamp-posts,"  yet  it  by  no 
means  follows  that  the  failure  a  city  to  avail  itself  of  the  power 
conferred  could  properly  be  regarded  as  an  act  of  negligence,  in 
an  action  brought  by  a  person  who  received  an  injury  on  the 
street 

Under  the  charter,  the  city  had  the  power,  if,  in  the  wisdom  of 
the  council,  it  was  deemed  for  the  best  interest  of  the  city,  to 
make  provision  for  lighting  the  streets,  but  the  exercise  of  that 
power  was  left  discretionary  with  the  legislative  department  of  the 
incorporation. 

The  power  conferred  was  a  merely  discretionary  one,  which  the 
city  could  exercise  or  not,  as  it  thought  best  for  the  interest  of  the 
ttunioipality.    Cities  may  have  power  to  ereot  market  houaes,  and 
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open  new  streets,  yet  a  failure  to  do  either  will  create  no  legal  lia- 
bility, althoagh  a  private  individnal  may  be  damaged  by  non-action 
on  the  part  of  the  city.  Aa  was  said  in  The  City  of  Joliet  v.  Ver- 
ley,  35  111.  58^  cities  are  nnder  a  political  obligation  to  open  such 
streets  and  build  such  market  houses  as  the  convenience  of  the 
community  requires,  but  courts  cannot  compel  the  performance  of 
siieh  doti€«,  or  hold  them  Tesponsible  for  their  non-performance. 

The  same  may  be  said  in  regard  to  the  power  of  lighting  streets. 
It  might  be  a  matter  of  great  convenience  to  have  all  our  cities  or 
incorporated  towns  well  lighted,  in  the  night-time,  with  gas,  and 
it  might  add  to  the  security  of  pedestrians  whose  business  or  tastes 
might  reqtrire  them  to  travel  at  late  hours  of  the  night ;  but  to  hold 
Aat  a  city  or  incorporated  town  was  under  a  legal  obligation  to  thus 
provide  the  streets  with  light  might  well  be  regarded  as  an  act  of 
mnrpation,  on  the  part  of  the  courts,  of  the  legislative  power, 
which  has  been  exclusively  delegated  to  the  legislative  department 
of  the  municipality. 

It  is,  however,  urged  by  appellee  that  the  evidence  was  admissi- 
ble under  the  ruling  in  City  of  Chicago  v.  Powers,  42  111.  169. 
There  is,  however,  a  clea  distinction  between  the  case  cited  and  the 
jHinciple  here  involved.  In  the  case  referred  to  the  city  had 
lighted  a  certain  bridge  where  the  accident  occurred,  as  well  as  the 
stireet;  but  the  mjury  arose  from  the  fact  that  the  light  furnished 
hj  the  city  was  insufficient  to  afford  proper  protection. 

in  this  case,  if  the  city  of  Freeport,  under  the  power  conferred 
by  the  charter,  had  assumed  to  light  the  street  where  the  accident 
nocarred,  but  had  exercised  the  power  in  a  negligent  manner,  and 
bad  failed,  in  the  exercise  of  the  power,  to  furnish  lights  sufficient 
io  afford  proper  security  from  danger,  a  different  rule  would  pre* 
Uttil,  and  the  rule  announced  in  the  case  cited  would  govern ;  but 
aach  is  not  this  case.  We  are,  therefore,  of  opinion  it  was  error  to 
admit  the  evidence. 

[Omitting  some  minor  points.] 

For  the  errors  indicated  the  judgment  will  be  reversed  and  the 
raiise  remanded. 

Judgment  reversed. 

Vol.  XXV  — 61 
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Betnolds  y.  Pboplb, 

(88  Ul.  47V.) 

Criminal  law —  Ctmvietion  of  a  less  offense  than  thai  charged —  Aeeeaorp. 

On  an  indictment  for  larceny  tike  priuoner  cannot  be  convicted  of  being  an 

accessory  after  the  fact. 
'The  rule  that  one  indicted  may  be  convicted  of  a  leas  oflfense  than  thai 

charged,  applies  only  where  the  less  offense  is  induded  in  the  higher. 

THE  plaintiff  in  error  was  indicted  jointly  with  others  for  larceny. 
One  of  the  others  was  not  arraigned ;  another  was  found 
guilty,  and  the  plaintiff  in  error  was  found  guilty  as  ''  an  aooessory 
^fter  the  fact,"  ;md  sentenced.    He  brought  error  to  this  court. 

Williams,  McKemie  d  Calkins,  for  plaintiff  in  error. 

J.  J,  Tunnicliffe,  State's  Attorney,  for  the  People. 

ScoTTy  J.  It  is  very  clear  the  conviction  of  Beynolds  cannot  be 
sustained  under  the  present  indictment.  Of  the  crime  of  larceny, 
for  which  he  was  indicted  jointly  with  others,  he  was  acquitted, 
but  the  principal  being  found  guilty,  he  was  found  guilty  as  an 
"'^accessory  after  the  fact."  This  conviction  is  without  warrant  of 
law. 

An  accessory  is  defined  in  the  statute  to  be  one  ^*  who  stands  by 
and  aids,  abets  or  assists,  or  who,  not  being  present  aiding,  abet- 
ting or  assisting,  hath  advised,  encouraged,  aided  or  abetted  the 
perpetration  of  crime."  One  thus  guilty  is  considered  a  principal 
and  punished  accordingly.  An  '' accessory  after  the  facf  is  not 
punished,  under  our  statute,  as  a  principal.  A  less  measure  of 
punishment  is  provided.  The  definition  given  in  the  statute,  as 
well  as  at  common  law,  makes  a  clear  distinction  in  the  offenses. 
Under  our  law,  '*  every  one  not  standing  in  the  relation  of  husband 
or  wife,  parent  or  child,  brother  or  sister  to  the  offender,  who 
knows  the  fact  that  a  crime  has  been  committed,  and  conceals  it 
from  the  magistrate,  or  who  harbors,  conceals,  maintains  or  assists 
any  principal  felon  or  accessory  before  the  fact,  knowing  him  to  be 
such,  shall  be  deemed  an  accessory  after  the  fact" 
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One  offense  defined  is  a  felony^  and  the  other  is  but  a  misde- 
meanor.  Text  writers  record  it  from  the  old  books^  that  ''every 
treason  includes  a  misprision  of  treason^  and  every  felony  a  mis- 
prision of  felony,"  and  such  misprision  is  but  a  misdemeanor. 
It  has  been  definitely  declared  in  the  decisions  of  this  court, 
as  in  Carpenter  v.  The  People,  4  Scam.  197,  when  a  defendant  is  put 
upon  his  trial  for  a  crime  which  includes  an  offense  of  an  inferior 
degree,  he  may  be  acquitted  of  the  higher  offense  and  convicted 
of  the  lesser,  although  there  may  be  no  count  in  the  indictment 
specifically  charging  that  particular  offense.  Illustrations  are 
given  in  other  cases.  Where  the  crime  charged  is  murder,  the 
accused  may  be  convicted  of  manslaughter ;  or  where  the  crime 
charged  is  rape,  the  conviction  may  bo  for  attempt  to  commit  a 
rape.  The  principle  is,  the  graver  offense  necessarily  includes  the 
lesser,  and  proof  of  the  higher  crime  canuot  be  made  without  proof 
of  all  that  which  it  includes.  But  this  rule  always  implies  the 
lesser  offense  is  included  in  the  higher  crime  with  which  the  accused 
is  specifically  charged,  and  if  it  is  not  a  constituent  element  in  the 
higher  crime  charged,  no  conviction  can  be  had.  CarperUer  v.  The 
People,  s^ipra  ;  Bechwith  v.  7^  People,  26  111.  500. 

The  offense  of  which  an  ''accessory  after  the  fact"  may  be 
guilty  is  not  included,  nor  has  it  any  connection,  with  the  princi- 
pal crime.  This  is  apparent  from  the  definitions  given,  both  in 
our  statute  and  in  the  common  law.  The  one  cannot  be  committed 
until  the  principal  offense  is  an  accomplished  fact.  Persons  occu- 
pying a  certain  relation  to  the  offender  are  excluded  from  the  ope- 
ration of  the  statute.  The  guilty  knowledge,  which  is  the  essence 
of  the  offense,  comes  after  the  principal  crime  is  committed,  and 
of  course  they  can  have  no  connection  with  each  other.  But  no 
better  test  need  be  sought  than  the  fact  a  party  indicted  as  a  prin- 
cipal and  acquitted  may  yet  be  indicted  as  an  "  accessory  after  the 
fact,"  or  if  indicted  as  au  "  accessory  after  the  fact"  and  acquitted, 
he  may  be  indicted  as  a  principal,  and  the  reason  assigned  in  the 
common-law  authorities  is,  they  are  ''offenses  of  several  natures." 
Hence  a  conviction  for  one  is  no  bar  to  a  prosecution  for  the  other. 
Hale's  Pleas  of  the  Crown,  1st  vol.,  626. 

What  was  said  in  Yoe  v.  The  People,  49  111.  410,  on  this  subject, 
was  not  necessary  to  the  decision,  and  on  more  mature  refiection 
we  are  satisfied  it  was  not  correctly  stated. 

According  to  the  finding  of  the  jury,  the  accused  did  not  par< 
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ticipate  in  the  principal  crime  for  which  he  was  indicted,  but  waa 
found  guilty  of  a  misdemeanor  subsequently  committed^  with 
which  he  had  not  been  charged.  This  is  not  according  to  the  anal-^ 
ogics  of  the  law.  Proof  of  the  principal  felony  does  not  proYfr 
nor  tend  to  prove  a  party  is  guilty  as  an  **  accessory  after  the  fact.'^ 
It  would  be  a  most  illogical  conclusion.  As  at  common  law,  aa 
under  our  statute,  they  are  '^offenses  of  sereral  natures.'' 
The  judgment  will  be  reyersed,  and  the  cause  remanded. 

Judgment  revenecL 


Out  op  Elgik  t.  Eatok. 

(98IU.  saiD 
Bfminent  domain  —  Injury  from  change  of  grade  of  etreete^*  Damoffee. 

Under  a  oonstitutional  provision  that "  private  property  shall  not  be  taken  cm 
damaged  for  pablic  use  without  Just  compensation/'  a  municipal  corpora- 
tion is  liable  in  damages  to  owners  of  private  property  injured  bj  itflr 
change  of  the  grade  of  its  streets.* 

The  right  ot  the  owner  to  damages  Is  determined  bj  the  laws  in  force  at  the 
time  of  the  entry  upon  the  public  improvement,  and  cannot  be  affected  hj 
subsequent  legislation. 

If  the  benefit  to  the  property  in  question  by  the  change  of  grade  is  as  great 
as  the  damage,  there  can  be  no  recovery ;  and  it  is  error  to  exclude  testimony 
to  show  that  fact. 

i  OTION  to  recover  damages  for  injuries  occasioned  by  the  grad* 
i\.  ing  of  streets  in  Elgin,  along  and  in  front  of  the  plaintifPa 
premises.    The  opinion  states  the  facts. 

Eugene  Clifford,  for  appellant 
Botsfard,  Barry  dc  Wilcox,  for  appellant 

Walker,  J.  The  city  of  Elgin,  by  ordinance,  required  Jackson 
and  Bridge  streets  to  be  brought  to  grade,  and  in  prosecuting  the 
work  it  was  brought  below  the  base  of  appellee's  house,  and  when 
the  grade  of  the  street  was  completed,  the  level  of  the  streetwould 
be  about  six  feet  lower  than  the  ground  on  which  his  house  stood* 

*866  City  of  Shmmeettmn  ▼•  Jfoson,  ante,  OB. 
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And  it  appears  that  to  remoye  the  house  back  farther  from  the 
streets,  and  to  grade  his  yard  so  as  to  come  to  the  level  of  the 
streets,  would  cost  from  $700  to  $1,000,  but  it  also  appears  that  the 
property  would  then  be  enhanced  to  a  greater  value  than  its  pres- 
ent worth  and  the  cost  of  making  the  change.  It  also  appears  that 
it  would  cost  1300  or  $400  to  wall  up  the  bank  occasioned  by  the 
«ut  to  bring  the  street  down  to  the  grade  fixed  by  the  profile  of  the 
work.  The  evidence  tends  strongly  to  prove  that  the  house  and 
lots  upon  which  it  is  erected  are  worth  as  much  or  more  than  heixxee 
the  change  in  the  grade  was  made. 

Plaintiff  sued  the  city  to  recover  damages,  and  on  a  trial  in  the 
«ourt  below  he  recovered  a  verdict  for  $1,000,  and  the  courts  after 
overruling  a  motion  for  a  new  trial,  i*endered  a  judgment  on  the 
verdict,  and  defendant,  to  reverse  the  same,  prosecutes  this  appeal, 
and  assigns  various  errors. 

It  is  first  urged,  that  a  municipal  corporation  is  not  liable  for 
damages  growing  out  of  grading  their  streets.  This  was,  no  doubt, 
true,  before  the  adoption  of  our  present  Constitution.  Article  2, 
section  13,  declares,  that  '^private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation."  Now,  this  was 
private  property,  and  the  improvement  was  being  made  for  public 
use,  and  if  the  property  was  damaged  thereby,  appellee  is  entitled 
to  just  compensation  for  such  damage.  If  injury  was  sustained, 
it  was  for  public  use.  See  City  of  Pekin  v.  Breretan^  67  111.  477, 
and  City  of  Shawneetown  v.  Mason,  82  id.  337.  These  cases  fully 
•establish  the  rule,  that  if  a  person  is  damaged  in  making  such  im- 
provement, he  may  recover. 

In  this  case  the  city  entered  upon  the  improvement  of  the  street 
after  the  adoption  of  our  present  Constitution,  and  before  the  pass- 
age of  our  eminent  domain  law.  The  rights  of  the  parties  were 
then  fixed,  and  cannot  be  altered  by  subsequent  legislation,  and  the 
right  to  recover  damages  was  given  by  the  Constitution;  and  inas- 
much as  the  city  failed  to  have  them  assessed  as  they  might  have  been 
under  the  eminent  domain  law,  then  in  force,  the  action  will  lie 
for  their  recovery.  See  The  People  v.  McRoberts,  62  111.  38.  Fail- 
ing to  provide  compensation  for  the  damages,  the  city  became  liable 
to  an  action.  Clayburgh  v.  Cify  of  ChicagOy  25  111.  635.  The  failure 
to  have  the  damages  ascertained,  if  there  were  any,  and  provide  the 
means  to  pay  the  same,  was  an  omission  of  duty  which  rendered 
the  body  liable  to  an  action. 
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The  qoestion  then  presents  itself,  what  was  the  measure  of  dam- 
ages ?  In  the  ease  of  Shawneetown  y.  Masons  suproy  it^  was  said  : 
''The  true  question  is,  whether  the  property  was  injured  by  the 
improvement.  If  not,  then  there  is  no  damage,  and  can  be  no  I'e- 
oovery.  If  there  is,  then  the  recovery  must  be  measured  by  the 
extent  of  the  loss.  If  the  property  is  worth  as  much  after  the  im- 
provement as  before,  then  there  is  no  damage  doue  the  property. 
If  the  benefits  received  from  making  the  improvement  are  equal 
to  or  greater  than  the  loss,  then  the  property  is  not  damaged  for 
public  use.  We  apprehend  there  can  be  no  damage  to  property 
without  a  pecuniary  loss.  If  there  is  no  depreciation  in  value,  there 
is  no  damage,  and  if  no  injury,  then  there  should  be  no  recovery. '' 
See  Chicago  a7id  Pacific  Bailroad  Co.  v.  Francis^  70  III.  238,  where 
this  doctrine  is  announced.  The  court  should  have  admitted  the 
evidence  offered,  to  prove  the  value  of  the  property  before  and 
after  the  improvement  was  made. 

It  is  insisted  that  the  court  erred  in  permitting  appellee  to  intro- 
duce the  profile  of  the  improvement,  and  prove  the  extent  of  the 
damage  that  would  be  sustained  when  the  work  should  be  com- 
pleted. In  the  case  of  The  Jacksonville  and  Savannah  Bailroad  Co, 
V.  Kidder,  21  111.  131,  it  was  held  to  be  error,  in  a  case  of  the  as- 
sessment of  damages  sustained  by  the  construction  of  a  railroad,  to 
reject  the  plans  and  estimates  of  the  company  as  evidence  in  the 
case.  That  case  seems  to  be  identical  in  principle  with  this,  and 
is  of  controlling  authority. 

From  what  has  been  said,  it  will  be  seen  that  a  portion  of  appel- 
lee's instructions  were  wrong,  and  highly  calculated  to  mislead  the 
jury,  and  we  think  must  have  had  that  effect.  It  is  admitted  that 
it  was  error  to  award  execution  against  the  city. 

For  the  errors  indicated,  the  judgment  of  the  court  below  must 
be  reversed  and  the  cause  remanded. 

Judgment  rev0rmL 
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8ure^f-^I)i$eharge^B€mk—0miMtion  to  apply  depotU  ofprineipaL 

Where  the  principal  in  a  note  payable  to  a  bank  haa  funds  on  depoait  in  the- 
bank  after  the  maturity  of  the  note,  and  before  suit,  exceeding  the  sum  dua 
thereon,  the  surety  is  not  diacharged  by  the  omisaion  of  the  bank  to  appl^ 
the  same  to  its  payment.* 

A  CTION  on  a  promissory  note.    The  opinion  states  the  facts. 

B.  (&  A.  Van  Buren,  for  appellant. 

Sheldok,  G.  J.  This  was  a  suit,  bronght  Angnst  18, 18749  npon 
a  promissory  note,  of  which  the  following  is  a  copy  : 

Chicago,  October  4, 1873. 
"  Fifteen  days  after  date  wo  promise  to  pay  to  the  order  of  the 
Oermania  Bank  of  Chicago  three  hundred  dollars,  at  their  office, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  after  due,  until 
paid.    Value  received. 

(Signed.)  '^  Albert  Miohelsok, 

"  Indorsed  :  "  A.  Voss. 

**  Beceived  on  account,  $72.    November  21, 1873. 
"  Eeceired  on  the  within  note,  $25.     Julff  28>  1874.*' 

Upon  trial  in  the  court  below,  without  a  jury,  the  plaintiff  re*^ 
covered  a  judgment  for  $246.10. 

The  note  appears  to  have  been  made  for  Michelson's  benefit,  and 
Voss  to  have  been  only  a  surety,  as  between  himself  and  Michelson, 
and  as  Michelson  is  shown  to  have  had  funds  on  deposit  in  the 
bank,  from  time  to  time,  after  the  maturity  of  the  note,  and  before 
the  bringing  of  the  suit,  to  an  amount  exceeding  that  of  the  note,, 
it  is  insisted  that  the  bank  was  bound  to  apply  such  funds  to  the 
payment  of  the  note,  and  that  not  having  done  so,  Voss  was  dis- 
charged. And  the  cases  of  McDowell  v.  Bank  of  Wilmington  and 
Brandywine,  1  Harrington,  369,   and  Law  v.  East  India  Co.,  4 

•  See  NaHtmal  Bank  ▼.  Smith,  28  Am.  Bep.  4B,  and  note. 
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Yesey,  824^  are  cited  as  authorities  that,  under  such  circnmstanceSy 
a  surety  will  be  discharged.  Without  remark  upon  or  considera- 
tion of  those  authorities,  we  do  not  regard  them  as  having  applica- 
tion to  the  case  in  hand.  We  do  not  recognize,  in  such  a  case  as  is 
here  presented^  the  existence  oi  any  such  obligation  as  the  one 
which  is  asserted  by  appellant's  counsel. 

It  is  further  set  up,  that  there  was  an  extension  of  the  time  of 
the  payment  of  the  note  gran  ted  by  the  bank  to  Michelson,  wherebj 
Voss  was  discharged.  It  is  sufficient  to  say,  that  we  find  no  suffi- 
cient evidence  of  any  binding  agreement  for  such  eztenaion. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


(84  ni.  20.) 


ChnJUct  of  2aiM  —  SqyUy  jurisdiction  —  Decree  tohere  preeeea  nd  pereenoBf 

eerved. 

When  the  subject-matter  of  a  suit  in  this  State  island  Bitoated  in  another  States 
aud  a  suit  in  relation  thereto  is  pending  l>etween  the  same  parties  in  sncb 
other  State,  and  the  court  of  that  other  State  is  in  a  situation  to  do  jastloK 
to  all  parties,  and  the  court  in  this  State  has  not  jurisdiction  of  all  the  neoea- 
pary  parties,  it  will  refuse  to  entertain  jurisdiction,  but  leave  the  parties  W 
the  decipioD  of  the  court  in  the  other  State. 

A  decree  againrt  non-residents,  upon  constructive  notice  by  publioation,  can 
only  affect  property  wit  bin  the  jurisdiction  of  the  court. 

A  court  in  this  State  may  restrain  a  person  over  whom  it  has  jarisdictaon  fidDm 
commencing  suits  in  a  foreign  State ;  bat  after  a  suit  has  been  commenoed 
by  such  person  in  such  foreign  State,  the  courts  of  this  State  will  not  Inter* 
fere  with  the  prosecution  of  it. 

THIS  was  a  bill  in  chancery,  by  John  S.  Harris  and  Oharles  H* 
Wheeler,  residents  of  Wisconsin,  against  (Jeorge  M.  Pnllihaii, 
David  A.  Oage  and  Franklin  Parmelee,  residents  of  Illinois,  and 
James  E. .  Lyon,  Charles  H.  Moore  and  Henry  D.  Towne,  non- 
residents of  Illinois,  praying  that  the  defendants  be  declared  to 
be  trustees  in  possession  of  certain  mines,  mining  property,  etc., 
in  Colorado,  for  the  complainants;  for  an  accounting  concerning 
the  same  ;  and  for  an  injanction  against  interferenoe  tiierewith. 
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and  from  taking  proceedings  in  the  Wisconsin  courts  to  collect  cer- 
tain judgments  obtained  by  the  defendants  against  the  complain- 
ants, in  the  courts  of  Colorado. 

The  defendants  residing  in  this  State  were  personally  serred  with 
process.  The  other  defendants  were  served  by  publication,  and 
did  not  appear. 

The  defendants  answer  that  they  are  the  legal  owners  of  this 
property,  under  deeds  from  the  sheriff  of  Gilpin  county,  Colorado, 
in  legal  proceedings  in  courts  of  competent  jurisdiction  in  that 
county. 

Complainants  deny  the  validity  of  the  judgments,  sales  and  deeds, 
and  allege  that  the  defendants  became  possessed  of  the  property  by 
virtue  of  a  mortgage  executed  to  them  by  the  complainants' agents, 
Kimball  &  Beed,  whose  acts,  in  this  respect,  complainants  expressly 
ratifv. 

The  court  below  decreed  in  favor  of  the  defendants,  and  that  the 
bill  be  dismissed. 

WtHianis  A  Thompson  and  Thomas  L.  Ogderiy  for  appellants. 

John  N.  Jewetty  for  appellees  Pullman,  Gage  and  Parmelee. 

ScHOLFiELD,  J.  Having  entertained  some  doubts  whether  oar 
judgment  in  the  present  case,  as  heretofore  announced,  was  based  on 
correct  grounds,  we  ordered  a  rehearing.  The  counsel  of  the  respect- 
ive parties,  availing  of  the  opportunity  thus  afforded,  re-argued  the 
questions  involved  with  much  elaboration  and  ability;  and,  profiting 
by  this  assistance,  we  have  again  considered,  with  care,  the  judgment 
it  is  proper  we  should  give. 

Our  conclusion  remains  as  before.  It  is  necessary  to  consider 
but  a  single  question,  and  we  shall  do  little  more  than  restate  our 
views  thereon  as  expressed  in  our  former  opinion. 

Ordinarily,  a  court  of  equity,  having  personal  jurisdiction  of 
the  defendant,  will,  in  case  of  fraud,  of  trust  or  of  contract,  grant 
relief,  although  lands  not  within  the  jurisdiction  of  the  court  shall 
be  affected  by  the  decree  ;  and  this  is  upon  the  principle  that,  in 
equity,  the  primary  decree  is  in  personam  and  not  in  rem.  Still, 
in  such  cases,  relief  will  not  be  granted  unless  that  sought  is  of 
such  a  nature  as  the  court  is  capable  of  administering  in  the  par- 
ticular case  ;  for  ''a  court  of  equity  has  not,  necessarily,  jurisdic- 
Vol.  XXV  — 68 


418  ILLINOIS, 


Harris  v.  Pullman. 


tion  oyer  a  subject  of  ordinary  equity  cognizance^  simply  because 
the  parties  are  within  the  former.    2  Story's  Eq.  Jur.,  §  744  a. 

Our  statute  proyides  for  construetiye  notice,  by  publication,  to 
defendants  in  chancery  causes,  where  they  are  beyotid  the  limits  of 
the  State,  or  on  due  inquiry,  cannot  be  found;  but  the  decree  there- 
upon authorized  can  only  affect  property  within  the  jurisdiction 
of  the  court.  The  person  cannot  be  bound  unless  it  has  been 
reached  by  the  process  of  the  court,  and  since  the  decree  cannot 
operate  extraterritorially,  it  is  impossible  that  it  can  bind  property 
thus  located.  Firebatigh  y.  Hall,  63  111.  81,  and  Oalpin  y.  Page,  18 
How.  350,  cited  by  counsel  for  appellants,  and  relied  on  in  their 
original  argument,  assert  no  rule  to  the  contrary. 

In  the  first  of  these  cases,  title  was  claimed  by  yirtue  of  a  leyy 
and  sale  under  a  certain  writ  of  attachment.  The  suit  was  com- 
menced in  assumpsit,  against  two  defendants,  one  of  whom,  only, 
was  seryed  with  process.  Judgment  was  rendered  against  him, 
and  a  scire  facias  ordered,  which  was  never  issued,  against  the 
other  defendant.  The  attachment  professed  to  be  sued  out  in  aid 
of  the  scire  fadas.  It  was  held,  inasmuch  as  the  scire  facias  was 
not  issued,  the  attachment  was  yoid.  All  that  was  there  said  was 
said  in  discussing  the  validity  of  the  attachment,  and  there  is 
nothing  in  the  opinion  contemplating  that  a  notice,  by  publication 
only,  conferred  jurisdiction  over  the  person,  or  that  a  judgment 
rendered  on  such  notice  could  operate  further  than  to  authorize 
the  sale  of  the  j^roperiy  attached. 

In  the  other  case,  the  land  which  was  the  subject  of  litigation 
was  within  the  State,  while  the  party,  whose  title  was  sought  to  be 
thereby  divested,  on  notice  by  publication,  was  a  resident  of  an- 
other State.  What  is  said  in  the  opinion  by  way  of  argument  or 
illustration,  which  is  supposed  by  appellants'  counsel  to  sustain 
their  position,  is,  therefore,  to  be  understood  as  predicated  upon 
this  state  of  case  ;  and  we  think  the  most  pertinent  portion  of  the 
opinion  is  in  diametrical  opposition  to  their  position.  The  court 
say  :  '*  Tiie  tribunals  of  one  State  have  no  jurisdiction  over  the 
persons  of  other  States,  unless  found  within  their  territorial  lim- 
its. *  *  *  *  *  Their  process  cannot  be  executed  beyond 
those  limits,  and  any  attempt  to  act  upon  persons  or  things  beyond 
them  would  be  deemed  a  usurpation  of  foreign  sovereignty,  not 
lustified  or  acknowledged  by  the  laws  of  nations."    See  p.  367. 

It  is  said,  in  Cooley  on  Constitutional  Limitations,  under  tho 
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head  of  "  Protection  to  property  by  the  law  of  the  landj^^  in  discuss- 
ing what  effect  decrees  rendered  on  notice  by  pablication  shall 
have,  beyond  the  State  :  ''But  such  notice  is  restricted  in  its  legal 
effect,  and  cannot  be  made  ayailable  for  all  purposes.  It  will  ena- 
ble the  court  to  give  effect  to  the  proceeding  so  far  as  it  is  one  in 
rem,  but  when  the  res  is  disposed  of,  the  authority  of  the  court 
ceases.  The  statute  may  give  it  effect  so  far  as  the  subject-matter 
of  the  proceeding  is  within  the  limits  and,  therefore,  under  the 
control  of  the  State ;  but  the  notice  cannot  be  made  to  stand  in 
the  place  of  process,  so  as  to  subject  the  defendant  to  a  valid  judg- 
ment against  him  personally."  And  to  the  same  effect  is  the  lan- 
guage of  Mr.  Justice  McLean,  in  BosweWs  Lessee  v.  Otis,  ^ 
How.  348.  Ho  says:  '^Jurisdiction  is  acquired  in  one  of  two 
modes  :  first,  as  against  the  person  of  the  defendant,  by  service  of 
process  ;  or,  secondly,  by  a  proceeding  against  the  property  of  tho 
defendant,  within  the  jurisdiction  of  the  court.  In  the  latter 
case,  the  defendant  is  not  personally  bound  by  the  judgment  be- 
yond the  property  in  question.  And  it  is  immaterial  whether  the 
proceeding  against  the  property  be  by  an  attachment  or  a  bill  in 
chancery.  It  must  be  substantially  a  proceeding  171  rem.  A  bill 
for  the  specific  execution  of  a  contract  to  convey  real  estate  is  not 
strictly  a  proceeding  ifi  rem,  in  ordinary  cases?,  but  where  such  a 
proceeding  is  authorized  by  statute,  on  publication,  without  per- 
sonal service  of  process,  it  is  substantially  of  that. character." 

It  was  in  conformity  with  this  view  of  the  law  that  this  court, 
in  Western  Union  Telegraph  Co.  v.  Pacific  and  Atlantic  Telegraph 
Co.,  49  III.  90,  refused  to  extend  an  injunction  enjoining  the  de- 
fendants from  attaching  their  wires  to  the  poles  upon  which  the 
wires  of  the  complainant  were  suspended,  in  the  State  of  Indiana. 

Applying  the  law,  as  thus  recognized,  to  the  facts,  we  find  the 
property  here  in  litigation  is  all  in  Colorado,  so  that  it  cannot  be 
reached  by  any  decree  rendered  by  the  courts  of  this  State.  Pull- 
man, Parmelee  and  Gage  reside  here,  and  are  personally  served 
with  process  ;  but  the  mortgage  executed  by  Kimball  and  Beed,  as 
agents  of  Harris  and  Wheeler,  and  which,  by  the  bill,  is  expressly 
ratified  and  declared  to  have  been  made  with  the  approval  and  by 
the  authority  of  Harris  and  Wheeler,  conveys  the  legal  title  of  the 
property  in  controversy  to  Lyon,  Pullman  and  Moore  ;  and  the 
subsequent  purchase  at  sheriff's  sale,  and  conveyance  by  the  sher- 
iff of  Gilpin  county,  Colorado,  purports  to  convey  the  title  to  the 
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same  persons.  The  prayer  of  the  bill  is  not  only  that  the  defend- 
ants be  required  to  account  as  trustees  or  mortgagees  in  possession 
of  the  property,  but  also  that  they  yield  the  quiet  and  peaceable 
possession  of  so  much  of  it  as  remains  unsold  or  unchanged  in  ite 
character,  and  that  they  be  perpetually  enjoined  from  entering 
upon  or  exercising  any  control  over  such  property.  It  appears  from 
the  bill  and  answer,  as  well  as  from  the  eyidence,  that  the  properly 
sold  is  only  that  described  as  ^'  claim  No.  7  on  the  Gregory  Lode,'' 
so  that  the  possession  is  sought  of  all  the  other  property  described 
in  the  bilL  Lyon  and  Moore,  not  having  been  personally  served 
with  process,  and  being  residents  of  other  States,  cannot  be  com- 
pelled to  suiTender  their  interests  in  the  property ;  and  the  other 
defendants,  who  are  personally  within  the  jurisdiction  of  the  court, 
can  only  be  compelled  to  surrender  possession  of  such  interests  as 
they  themselves  have.  The  court  below  was,  hence,  powerless  to 
grant  this  part  of  the  prayer.  Fenn  v.  Haytoard,  14  Ohio  St. 
302.  But  conceding,  as  is  claimed,  the  right  of  appellants  to  aban- 
don all  of  tho  prayer  for  relief,  except  that  which  relates  to  account- 
ing, wc  do  not  conceive  the  case  is  more  favorable  to  appellants. 
Preliminary  to  an  accounting  for  the  '^  rents,  issues,  receipts,  sales 
and  profits"  of  the  property,  as  prayed,  it  must  be  decreed  the 
parties  occupy  the  relation  to  the  property  charged  in  the  bill. 
That  they  do  so  is  not  conceded,  but  it  is  expressly  denied  in  the 
answer  filed ;  and  it  is  therein  alleged,  on  the  contrary,  that  de- 
fendants are  the  lawful  owners  of  the  property,  having  acquired 
the  title  thereto  in  good  faith.  Manifestly,  this  is  a  question  upon 
which  Lyon  and  Moore  are  entitled  to  be  heard.  They  could  not 
be  decreed  to  be  co-trustees  of  the  property  by  reason  of  the  title 
having  been  acquired  in  bad  faith,  without  being  made  parties  to 
the  suit ;  and,  if  they  were  necessary  parties,  they  should  have 
been  within  the  control  of  the  court,  so  that  the  decree  would  be 
conclusive  against  them  everywhere. 

A  decree  here,  finding  the  relations  of  the  parties  to  the  prop- 
erty to  be  as  charged  in  the  bill,  and  requiring  an  accounting  on  that 
hypothesis,  being  obligatory  only  upon  the  parties  before  the  courts 
could  be  of  no  avail  in  any  contest  with  Lyon  and  Moore  in  regard 
to  the  property  in  Colorado,  where  it  has  its  silus.  The  courts 
there  might  i*each  a  different  conclusion,  and,  having  control  of 
the  property,  there  would  be  no  difficulty  in  enforcing  their  decrees. 

It  would  seem  too  plain  to  admit  of  argument,  that  a  court  whose 
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decree  will  leave  a  party  in  peril  of  being  subjected  to  another  and, 
it  may  be,  directly  opposite  decree  or  judgment  in  regard  to  the 
same  property,  in  a  different  jurisdiction,  is  not  in  a  condition  to 
do  complete  justice  in  the  case,  and  should,  therefore,  decline  to 
entertain  jurisdiction. 

The  record  discloses  the  same  litigation  is  pending  in  the  Col- 
orado courts.  They  are  in  a  condition  to  do  justice  to  all  the  parties, 
by  rendering  such  a  deci^ee  as  shall  fully  and  finally  settle  all  the 
questions  growing  out  of  the  acquisition  and  use  of  property  ;  and 
to  that  jurisdiction  alone,  in  our  opinion,  appellants  should  resort 

So  much  of  the  bill  as  seeks  to  enjoin  Parmelee  and  Gage  from 
proceeding  against  Harris  and  Wheeler  on  the  records  of  the 
judgments  obtained  in  Colorado,  in  the  courts  of  Wisconsin,  is  a 
mere  incident  to  the  principal  relief  sought  by  the  bill,  and  the 
latter  failing,  the  former  must  fail  with  it. 

Moreover,  the  allegation  in  the  bill  is  that  suits  at  law  have  been 
commenced  on  such  records,  "  in  the  county  court  of  Milwaukee 
county,  in  the  State  of  Wisconsin,  where  the  complainant  Wheeler 
resides.*' 

There  is  no  question  as  to  the  right  to  restrain  a  person,  over 
whom  the  court  has  jurisdiction,  so  that  he  can  be  proceeded 
against,  by  a  pei*sonal  attachment,  from  commencing  suit  within  a 
foreign  State ;  and  the  English  practice  was  to  allow  the  prosecu- 
tion of  suits  already  commenced  to  be  thus  enjoined.  But  it  has 
been  held,  in  this  country,  that  after  suits  are  commenced  in  one 
of  the  States,  it  is  inconsistent  with  inter-State  harmony  that  their 
prosecution  should  be  controlled  by  the  courts  of  another  State. 
Mead  v.  Merritt,  2  Paige,  404  ;  Bickneil  v.  FUid,  8  id.  443. 

The  decree  is  affirmed. 

Decree  affiriMd. 
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PiTTSBUBGH,  FOBT  WaTKB  &   OhICAOO  R  R  OO.  T.  HaZEV. 

(84  111.  36.) 

Cifmm&n  carrier  —  Excuse  for  delay  in  carriage — IrUerferenee  by  striken. 

A  common  carrier  is  excased  for  dclz^j  in  the  carriage  of  goods  wlieie  tbo 
delay  is  caused  solely  by  the  violent  and  irreeistible  interferanoe  of  atiik- 
ers  recently  discharged  from  the  carrier's  employment. 

Senibie  that  for  a  delay  resulting  from  the  refusal  of  the  employees  of  a  cai>> 
rier  to  do  duty  the  carrier  is  liable. 

A  CTION  for  damages.    The  opinion  states  the  facts. 

F.  H.  Winstofi,  George  WiUard  and  B.  6.  Cook^  for  appellants. 

T.  A.  Moran,  for  appellee. 

Dickey,  J.  On  the  10th  of  December,  1870,  Hazen  shipped,  bj 
the  freight  line  of  the  railway  company,  a  quantity  of  cheese  from 
Chicago  to  New  York.  The  cheese  was  delivered  to  the  con- 
signees, at  New  York,  on  the  28th  of  December — eighteen  days 
after  the  shipment.  The  proofs  tended  to  show  that  the  nsoal 
period  of  such  transit,  at  that  time,  did  not  exceed  twelve  days ; 
that  the  weather  from  the  10th  to  the  23d  was  not  severely  cold, 
but  that  severe  cold  occurred  between  the  23d  and  28th,  and  that 
the  cheese,  when  delivered  in  New  York,  was  frozen,  and  thereby 
damaged  to  the  amount  of  $1,100.55,  and  for  this  amount  was  the 
verdict  and  judgment  in  favor  of  Hazen,  from  which  the  railway 
company  appeals. 

As  an  excuse  for  this  delay  beyond  the  usual  period  of  such 
transit,  the  defendant,  at  the  trial  below,  sought  to  prove  that  the 
sole  cause  of  the  delay  was  the  obstruction  of  the  passage  of  trains 
in  the  neighborhood  of  Leavitsburg,  resulting  from  the  irresistible 
violence  of  a  large  number  of  lawless  men,  acting  in  combination 
with  brakemen,  who,  up  to  that  time,  had  been  employed  by  the 
railway  company ;  that  the  brakemen  refused  to  work,  and  wers 
discharged,  and  other  brakemen  promptly  employed,  but  the  mov- 
ing of  trains  was  prevented  by  the  threats  and  violence  of  a  mob. 
'J'his  evidence  was  objected  to  by  the  plaintil^  and  excluded  by  the 
court 
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This,  we  think,  was  error.  It  is,  doubtless,  the  law,  that  rail- 
way companies  cannot  claim  immunity  from  damages  for  injuries 
resulting  in  such  cases  from  the  misconduct  of  their  employees, 
whether  such  misconduct  be  willful  or  merely  negligent  If 
employees  of  a  common  carrier  suddenly  refuse  to  work,  and  the 
carrier  cannot  promptly  supply  their  places  with  other  employees, 
and  injury  results  from  the  delay,  the  carrier  is  responsible ;  such 
delay  results  from  the  fault  of  the  employees.  The  evidence  offered 
in  this  case,  however,  tends  to  prove  that  the  delay  was  not  the 
result  of  a  want  of  suitable  employees  to  conduct  the  trains,  for 
the  places  of  the  '*  strikers  "  were,  according  to  the  proof  offered, 
promptly  supplied  by  others.  The  proof  offered  tends  to  show 
that  the  delay  was  caused  by  the  lawless  and  irresistible  violence 
of  the  discharged  brakemen,  and  others  acting  in  combination  with 
them.  These  men,  at  the  time  of  this  lawlessness,  were  no  longer 
the  employees  of  the  company.  The  case  supposed  is  not  distin- 
guishable in  principle  from  the  assault  of  a  mob  of  strangers. 

All  the  testimony  on  this  subject  should  have  been  submitted  to 
the  jury,  for  their  determination  of  the  question  whether,  under 
all  the  circumstances,  the  period  of  transit  was  unnecessarily  long. 

For  the  delay  resulting  from  the  refusal  of  the  employees  of  the 
company  to  do  duty,  the  company  is  undoubtedly  responsible.  For 
delay  resulting  solely  from  the  lawlesa  yiolence  of  men  not  in  the 
employment  of  the  company,  the  company  is  not  responsible,  even 
though  the  men  whose  violence  caused  the  delay  had,,  but  a  short 
time  before,  been  employed  by  the  company. 

Where  employees  suddenly  refuse  to  work,  and  are  discharged, 
and  delay  re&mlts  from  the  failure  of  the  carrier  to  supply  promptly 
their  places,  such  delay  is  attributable  to  the  misconduct  of  the 
employees  in  refusing  to  do  their  duty,  and  this  misconduct  in 
such  cases  is  justly  considered  the  proximate  cause  of  the  delay; 
but  when  the  places  of  the  recusant  employees  are  promptly  sup- 
plied by  other  competent  men,  and  the '^ strikers'' then  prevent 
the  new  employees  from  doing  duty  by  lawless  and  irresistible  vio- 
lence, the  delay  resulting  solely  from  this  cause  is  not  attributable 
to  the  misconduct  of  employees,  but  arises  from  the  misconduct  of 
persons  for  whose  acts  the  carrier  is  in  no  manner  responsible. 

The  judgment  is,  therefore,  reversed,  and  the  cause  remanded 
for  a  new  trial.  Judgment  reversed. 

Walkbb,  Graiq  and  Scholfibld,  JJ.,  dissenting. 
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MuBPHY  V.  Ottexheijoeb. 

(M  111.  39.) 

JAaSbQity  of  father  to  porsoiu  mVing  good*  to  Ms  minor  $on. 

When  a  father  has  permitted  his  minor  son  to  hny  goods  on  his  eredit»  a  party 
knowing  that  fact,  and  without  notice  of  any  change  of  relation,  or  circum- 
stances to  pat  him  on  inquiry,  may  recover  against  the  father  for  goods  sold 
to  the  son,  although  the  son  has  left  his  father. 

ACTION  for  goods  sold  and  deliyered.  The  facts  are  stated  in  the 
opinion. 

Johnson  <§  Hewetty  for  appellant. 

Bibb  (6  Lambert,  for  appellees. 

/ 

Walksr,  J.  Appellees  seek  to  recoTer  for  a  bill  of  goods  sold 
by  them  to  the  son  of  appellant,  in  the  summer  of  1874.  The  goods 
were  charged  to  appellant.  When  the  bill  was  presented  the  father 
declined  to  pay  for  the  goods,  on  the  ground  that  they  had  been 
purchased  without  authority  and  against  his  will.  On  the  trial  in 
the  court  below,  plaintiffs  recovered  a  verdict  for  $69.55.  The  court, 
after  overruling  a  motion  for  a  new  trial,  rendered  a  judgment  on 
the  verdict,  and  defendant  appeals  and  asks  a  reversah 

It  appeared  on  the  trial  that  appellees  had  been,  prior  to  1873, 
the  tenants  of  appellant,  and  he  had  purchased  goods  of  them  dur- 
ing the  time,  and  the  bills  for  the  same  had  been  deducted  from 
the  rent,  on  settlement.  One  or  two  bills  were  settled  by  appellant's 
bnsinesB  agent.  Appellees  claim,  that  during  this  time,  and  they 
so  testified,  appellant's  son  was  in  the  habit  of  purchasing  goods  of 
appellees,  and  they  were  charged  in  these  bills,  and  were  paid  for 
by  appellant  without  objection.  On  the  other  hand,  appellant 
testifies  that  his  wife  or  himself  made  the  purchtuses,  and  he  denied 
all  knowledge  that  his  eon  ever  purchased  goods  of  appellees  that 
were  charged  to  him,  before  making  this  bill.  It  is  conceded  that 
appellant  at  no  time  ever  notified  appellees  not  to  fumirii  or  sell 
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goods  to  his  son  on  his  credit.  Appellant  also  swears  that  he  directed 
another  person  to  furnish  his  son  with  clothing,  but  there  is  no 
eyidence  the  fact  came  to  the  knowledge  of  appellees.  Appellant 
also  testified  that  his  son  left  home  about  the  4th  of  July  of  that 
year,  when  but  a  few  articles  of  small  value  had  been  purchased. 
But  appellees  swear  that  they  were  not  notified  of,  nor  did  they 
know  of  the  fact,  and  they  also  deny  all  knowledge  of  appellant's 
absence  from  home  when  the  greater  portion  of  the  goods  were 
purchased. 

It  is  insisted,  on  these  facts,  that  the  jury  were  not  warranted  in 
finding  that  the  boy  had  authority  to  purchase  on  his  father's 
credit.  It  was  held,  in  the  case  of  Huni  v.  Hiompson,  3  Scam. 
179,  that  there  must  be  an  express  promise,  or  circumstances  fi-om 
which  a  promise,  by  the  father,  can  be  inferred,  to  hold  him  liable 
for  necessaries  furnished  his  infant  child  by  a  third  person.  It  is 
there  said  that  such  a  promise  is  indispensably  necessary.  If  the 
promise  is  express,  there  can  be  no  difficulty  in  holding  the  father 
liable;  but  where  the  promise  is  to  be  inferred  from  circumstances, 
it  is  frequently  a  matter  of  no  small  difficulty  to  determine 
whether  such  liability  exists. 

Where  the  father  permits  his  minor  child  to  purchase  goods  on 
his  account,  whether  for  himself  or  for  the  father,  and  he  pays  for 
them  without  objection,  it  is  a  reasonable  presumption  that  the 
minor  had  authority,  and  was  the  agent  of  the  father,  having  full 
power  to  make  such  purchases.  The  proof  of  such  authority  is 
the  same  as  the  agency  of  the  wife  or  a  servant.  The  circumstances 
which  authorize  the  inference  of  authority  in  the  one  case  will 
be  sufficient  in  either  of  the  others, —  in  each  the  question  being, 
whether  there  was  authority  to  act  as  agent.  When  the  agency 
is  found  to  exist,  the  law  then  implies  a  promise,  as  in  the  case  of 
any  other  agency.  These  are  the  rules  that  govern  this  character 
of  transactions. 

The  principal  question,  then,  is,  whether  the  circumstances 
shown  in  evidence  warranted  the  jury  in  finding  the  verdict*  If 
appellees'  testimony  were  taken  alone,  there  would  seem  to  be  no 
doubt  that  the  boy  had  purchased  goods  of  them  for  several  years 
and  had  them  charged  to  his  father,  and  that  he,  without  objec- 
tion, paid  for  them.  This  they  swear,  without  qualification  ;  and 
two  or  three  items,  of  small  value,  are  specified.  The  clerk  cor- 
vobocates  them  in  this  statement    But  appellant  denies  that  such 
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was  the  fact.  In  this  conflict  it  was  for  the  jury  to  reconcile  the 
evidence,  if  that  coald  be  done,  and  if  not,  to  determine  to  whom 
tlie  credit  of  truth  should  be  given.  They  saw  the  witnesses  on 
the  stand  and  observed  their  demeanor,  intelligence,  fairness  and 
other  circumstances,  which  are  not  before  us,  and  their  finding 
should  not  be  lightly  disturbed.  We  are  not  able  to  say  they 
erred  in  giving  weight  to  the  evidence  of  appellees  rather  than  to 
that  of  appellant.  If  they  believed  the  evidence  of  .  the  former 
and  not  of  the  latter,  then  they  could  not  avoid  the  conclusion  that 
the  son  was  held  out  to  appellees  as  an  authorized  agent  of  the 
father  to  make  the  purchase  on  the  father's  account,  as  he  had 
been  previously  in  the  habit  of  doing. 

But  it  is  urged  that  the  son  had  left  home  against  the  will  of 
the  father,  and  that  appellees  should  have  known  the  fact.  They 
testify  that  they  did  not  know  of  it,  nor  had  they  heard  of  it  It 
seems  that  most  of  these  articles  were  purchased  while  the  father 
was  in  Minnesota,  and,  we  presume,  when  he  was  not  keeping 
house,  so  that  the  son  could  live  with  him,  in  fact  While  thus 
absent  no  one's  attention  would  be  attracted  by  the  fact  that  the 
son  did  not  board  or  lodge  at  his  father's  house,  if  such  was  the 
fact. 

It  was,  at  an  early  day,  held,  and  it  is  believed  to  be  the  correct 
doctrine,  that  an  agent  in  the  employment  of  a  person  to  perform 
certain  duties  for  the  principal  can  bind  the  latter  within  the  line 
of  his  duty,  even  after  his  power  has  ceased,  if  done  within  a 
short  period  afterward,  and  without  knowledge  that  he  had  ceased 
to  be  the  agent  Paley  on  Agency,  p.  42,  lays  down  the  rule,  that 
^'  the  implied  authority  arising  from  employment  continues  after 
the  agency  has  ceased,  unless  the  parties  giving  credit  to  it  either 
may  be  supposed  to  have  had  notice  of  the  change,  or  from  length 
of  time  or  other  circumstances,  ought  not  to  have  inferred  that  it 
continued."  Parsons  on  Contracts,  vol.  1,  p.  258,  says  that  a  father 
may  emancipate  his  minor  son  and  thus  lose  the  right  to  claim  the 
son's  earnings,  ''and  a  stranger,  not  knowing  of  this  arrangement, 
might  still  interpose  it  to  defeat  the  father's  claim  for  the  son's 
earnings ;  but  if  a  stranger  supplied  a  son  at  a  distance  from  his 
home,  with  suitable  necessaries,  in  ignorance  of  such  an  arrange- 
ment, there  is  no  sufficient  reason  for  holding  that  it  would  bar  his 
claim  against  the  father."  This  authority  goes  further  than  we  would 
be  willing  to  sanction  ;  but  it,  with  Paley  on  Agency,  shows  that 
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the  mere  change  of  the  relations  of  the  father  and  son,  unknown 
to  appellees^  would  not  preclude  them  from  still  continuing  to  act  on 
it  as  had  been  previously  done,  especially  as  the  credit  was  giyen  at  so 
short  a  period  after  the  son  had  left  The  relation  of  agency,  if  it 
existed,  might  be  presumed  to  still  exist*  until  notice  was  received  of 
the  termination  of  the  relation,  or  until  circumstances  transpired  to 
put  those  who  had  acted  upon  the  agency  on  inquiry.  The  change 
of  relations  between  appellant  and  his  son  do  not  appear  to  have 
been  generally  known;  at  any  rate,  it  was  not  proved  to  have  been 
known  outside  of  the  family,  and  if  so,  it  could  not  be  required 
•of  strangers,  who  could  know  nothing  of  it,  to  know  the  fact  that 
the  relations  of  the  parties  had  changed. 

Appellant  has  criticised  the  instruction  given  for  appellees;  but, 
on  a  careful  examination,  we  fail  to  see  any  objection  to  it  The 
•evidence,  and  the  law  applicable  to  it,  fully  warranted  and  even 
required  it  to  be  given.  Nor  do  we  see  that  the  court  erred  in 
jrefusing  to  give  a  portion  of  the  instructions  asked  by  appellant. 
They  failed  to  announce  correct  legal  principles,  or  such  as  were 
Applicable  to  the  case.  The  first  instruction  which  was  given  for 
him  was  not  correct,  and  was  more  favorable  to  him  than  he  was 
entitled  to  have  given. 

We  fail  to  perceive  any  error  in  this  record,  and  the  judgment 
of  the  oourt  below  must  be  affirmed. 

JudgnmU  affirmetL 


JOHKSOK  T.  Bb&LIZHBIMBB. 

(84I1L64.) 

PmrtH&rMp  —  Surwoing  partner  ma^  trantferjirm  n€44. 

The  sold  survivor  of  a  finn  may  eflbctaally  transfer  a  promiosoix  note,  ptf. 

able  to  the  late  finn,  by  indonement. 

A  CTION  on  a  promissory  note.    The  facts  appear  in  the  opinion 

John  L  Bennett,  for  plaintiffs  in  error. 
Avery  dt  Oamstock,  for  defendant  in  error. 
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Soorr,  J.  The  note  npon  which  the  judgment  was  confessed 
was  payable  to  Lazarus  Silverman  &  Co.,  and  the  power  of  attor- 
ney was  to  confess  a  judgment  in  favor  of  ^'  Lazarus  Silverman  & 
Co.,  or  his  or  her  assignee  or  assignees."  The  objection  insisted 
upon  is,  the  note  was  never  assigned  to  plaintiff,  and  hence  there 
was  no  warrant  for  confessing  a  judgment  in  his  favor. 

The  indorsement  on  the  back  of  the  note  was  signed  ^'  Lazarus 
Silverman,  successor  to  Lazarus  Silverman  &  Co."  Of  what  num- 
ber of  persons  the  firm  of  Lazarus  Silverman  &  Go.  was  composed 
the  record  does  not  disclose.  It  may  have  consisted  of  two  or 
more  persons.  How  Lazarus  Silverman  became  successor  of  the 
firm  does  not  appear.  It  may  have  been  by  purchase  of  the  inter- 
ests of  the  other  members,  or  by  the  death  of  the  other  members 
of  the  firm,  and  he  the  sole  survivor. 

Oonceding  the  correctness  of  the  proposition  asserted,  that  at 
law  a  moiety  or  any  other  portion  of  a  promissory  note  cannot  be 
assigned,  so  as  to  enable  the  assignee  to  bring  an  action  in  his  own 
name  for  his  distinct  interest,  the  law  is  equally  well  settled,  the 
sole  survivor  of  a  firm  may  assign  a  promissory  note  payable  to  the 
late  firm,  by  indorsement,  so  as  to  vest  the  legal  title  in  the  assig- 
nee as  effectually  as  if  the  note  had  been  made  payable  to  him. 
The  legal  effect  would  be  the  same  as  the  indorsement  of  the  firm. 
Evidence  may  have  been  given  that  the  other  partners  were  all 
dead  and  Lazarus  Silverman  was  the  sole  survivor  of  the  firm, 
and  the  more  fact  he  may  have  signed  himself  successor  can  make 
no  difference,  so  his  indorsement  passed  the  legal  title  of  the 
whole  of  the  note  to  plaintiff.  In  that  view,  the  judgment  was 
properly  confessed.  Every  reasonable  presumption  ought  to  be 
indulged  in  favor  of  tlie  action  of  a  court  of  general  jurisdiction. 
Whether  any  evidence  was  heard  by  the  court  when  the  judgment 
was  confessed,  the  record  is  silent  We  can  see,  proof  may  hare 
been  made  that  Lazarus  Silverman  was  the  proper  and  the  only 
proper  person  to  indorse  the  note,  and  hence  the  court  had  jnxia* 
diction  to  render  the  judgment  it  did. 

Presuming  in  favor  of  the  regularity  of  the  action  of  the  court 
until  the  contrary  is  made  to  appear,  the  judgment  will  be  afiSrmed. 

Judgment  affirmed. 
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City  of  Chicago  v.  Bixbt. 

(84111.82.) 

Ooruiruetion  of  ndetialk —  JhUjf  of  eUy. 

Where  a  dij  sidewalk  is  constracted  with  a  step  at  a  change  of  grade,  and  the 
step  is  properly  constracted,  the  city  is  not  liable  in  damages  to  one  who 
sustains  an  injury  by  falling  on  the  step  when  it  is  slippery  with  ice.  Even 
if  improperly  constracted,  the  city  is  not  liable  unless  the  person  injured 
used  reasonable  care. 

ACTION  to  recover  damages  for  personal  injuries  resulting  from 
an  alleged  defective  sidewalk.  The  plaintiff  had  a  verdict 
and  judgment^  to  reverse  which  this  appeal  was  taken.  The  facts 
appear  in  the  opinion. 

Egbert  Jajnieson,  for  appellant. 

E.  di  A.  Van  Bur  en,  for  appellee. 

Waleeb,  J.  Appellee,  in  passing  along  Oreen  street,  in  the  city 
of  Chicago,  slipped  and  fell,  and  broke  her  leg.  She  thereupon 
sued  the  city  to  recover  damages  for  the  injury,  charging  negligence 
on  the  part  of  the  city  in  constructing  the  walk  at  the  place  of  the 
accident.  At  the  place  where  appellee  fell,  a  portion  of  the  walk 
was  up  to  grade,  and  a  portion  ten  or  twelve  inches  below  grade, 
and  to  enable  persons  to  pass-  conveniently,  a  step  had  been  placed 
at  the  intersection  of  the  two  walks,  about  six  or  seven  inches  wide 
and  two  inches  thick,  extending  the  entire  width  of  the  sidewalk, 
and  it  was  sound  and  firmly  fastened.  It  seems  there  was  ice  on 
the  walk,  and  it  was  very  slippery  at  the  time.  Appellee  was 
descending  from  the  upper  to  the  lower  walk,  and  was  on  the  step 
when  she  fell  and  sustained  the  injury. 

It  is  first  claimed  that  the  back  part  of  the  step  was  in  front  of  a 
])erpendicular  line  from  the  front  edge  of  the  upper  sidewalk,  and 
appellee's  heel  caught  back  of  the  step  and  caused  her  fall.  We 
think  the  evidence  fails  to  establish  the  facL  Appellee  says  it  was 
very  near  on  a  perpendicular  line,  and  Smith,  a  sidewalk  inspector,  M 

who  examined  it  at  the  request  of  appellee's  husband,  says  it  was  on 
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a  line.  Other  witnesses,  however,  think  it  was  forward  of  such  a 
lino  about  one  inch.  But  even  concede  that  it  was  an  inch  forward 
of  a  perpendicular  lino,  we  fail  to  see  how  the  heel  ooald  be  caught 
behind  the  step,  in  descending  from  the  upper  to  the  lower  walk. 
To  do  so,  the  foot  would  have  to  descend  perpendicularly  from  the 
upper  walk  to  the  step.  All  must  know  that  persons  do  not  de- 
scend  stairs  or  steps  in  that  manner.  In  doing  so,  they  naturally 
step  forward  and  downward.  To  step  down  perpendicularly,  it 
would  require  a  fixed  purpose  to  do  so,  and  would  be  a  departure 
from  what  would  be  the  natural  course  of  stepping  down  and  for- 
ward. We  fail  to  see  that  there  was  any  negligence  in  this  part  of 
the  structure. 

It  is  also  urged  that  there  should  have  been  a  board  back  of  th& 
step,  so  as  to  have  closed  up  the  space,  so  that  appellee's  foot  could 
not  have  slipped  back  as  she  says  it  did  and  that  it  was  negligence 
in  failing  to  so  construct  the  step.  We  do  not  see,  nor  has  it  been 
shown,  that  this  was  essential  to  safety,  or  that  it  was  negligence 
to  so  construct  the  step.  It  certainly  could  not  have  been  very 
dangerous,  as  it  had  been  used  for  about  three  years  before  the  acci- 
dent, and  there  is  evidence  of  but  one  other  person  ever  having  fallen 
at  that  place,  and  he  says  he  had  at  the  time  forgotten  that  the  step 
was  there.  So  that  proves  nothing  as  to  the  safety  or  danger  of 
the  place,  as  the  fall  was  occasioned  by  the  negligence  or  inatten* 
tion  of  this  witness.  Had  it  been  improperly  or  dangerously  con- 
structed, we  would  have  expected  that  some  one,  in  this  long 
period,  would  have  been  injured,  or,  at  least,  endangered  by  the 
defect.  It  was  on  a  public  street  in  Chicago,  where  there  was,  no 
doubt,  much  travel,  and,  if  so,  it  tends  strongly  to  prove  its  proper 
construction  and  safety. 

After  such  an  accident,  it  is  natural  for  persons  then  to  conclude 
it  was  not  safe.  But  it  is  the  fact  of  the  injury  having  occurred, 
that  suggests  the  idea  of  want  of  proper  consti*uction.  It  is  more 
than  probable,  that  immediately  before  this  occurrence  the  same 
witnesses  would  have  said  this  step  was  safe,  and  would  have 
referred  to  the  gi*eat  length  of  time  it  had  been  used,  and  the  large 
number  of  persons  who  had  passed  over  it  without  accident,  as 
strong  evidence  of  the  fact.  It  then  follows,  that  the  opinions  of 
these  unskilled  witnesses  are  not  of  any  great  weight,  especially  as 
they  do  not  describe  a  structure  that  strikes  our  minds  as  being, 
dangerous. 
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It  is  claimed  that  the  descent  should  have  been  by  an  inclined 
plane,  and,  we  suppose,  with  cleats  or  cross  strips  to  prevent  slip- 
ping. It  seems  to  us  that  such  a  structure  would  not  be  as  safe  as 
the  step.  The  space  above  the  cleats  or  strips  would  be  liable  to  fill 
up  with  dust  and  with  ice,  so  as  to  afford  no  obstruction  against 
slipping  in  descending.  When  so  filled,  there  would  be  nothing  to 
prevent  the  foot  from  sliding  on  the  inclined  plane,  and  would, 
therefore,  be  less  secure  than  a  step  constructed  as  this  was. 

The  city  was  bound  only  to  the  exercise  of  reasonable  prudence 
and  diligence  in  making  this  step.  It  is  not  required  to  foresee 
and  provide  against  every  possible  danger  or  accident  that  may 
occur.  It  is  not  an  insurer  against  accidents,  but  is  only  required 
to  keep  its  streets  and  sidewalks  in  a  reasonably  safe  condition  for 
the  accommodation  of  travelers  and  pedestrians,  and  we  are  of 
opinion  that  the  city  has  not  failed  in  its  duty  in  this  instance. 
We  think  the  evidence  shows  that  the  sidewalk  was  reasonably  safe, 
and,  if  so,  the  city  should  not  be  held  liable. 

Appellee  testified  that  she  had  passed  c^er  the  place  a  thousand 
times  or  more.  She  was,  therefore,  well  acquainted  with  the  local- 
ity and  the  structure  and  situation  of  the  step,  and  if  she  had  sup- 
posed there  was  any  danger,  she  would,  probably,  have  exercised 
such  precaution  as  would  have  prevented  her  fall.  There  was  ice 
on  the  walk,  as  appellee  swears,  and,  if  so,  all  parts  of  a  sidewalk 
ai'e  dangerous,  unless  extraordinary  care  is  taken  by  persons  pass- 
ing over  it.  We  think  the  evidence  shows  that  the  fall  was  the 
result  of  an  accident  occasioned  by  the  ice,  and  not  from  a  defect- 
ive construction  of  the  walk.  We  are  clearly  of  opinion  that  the 
evidence  establishes  no  negligence  on  the  part  of  the  city,  and  that 
the  evidence  fails  to  sustain  the  verdict. 

Goraplaint  is  also  made  of  appellee's  second  instruction.  It 
is  this : 

"  The  court  instructs  the  jury,  that  if  they  believe,  from  the  evi- 
dence in  this  case,  the  injury  in  this  case  resulted  from  an  imper- 
fect or  improper  step  or  steps,  communicating  from  one  portion  of 
the  sidewalk  to  another,  which  occasioned  the  plaintiff  to  fall  and 
break  her  leg,  while  using  ordinary  care,  and  the  city  knew,  or 
oaght  to  have  known,  of  it  existence,  from  the  length  of  time  it 
had  existed,  then  the  defendant  is  liable. 

*'  It  is  the  duty  of  the  city  to  keep  the  sidewalks  in  such  condi- 
tion as  will  secure  the  safety  of  passengers  traveling  over  them, 
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when  using  ordinary  care,  as  well  when  covered  with  snow  and  ice 
as  any  other  time,  if  the  city  has  had  notice  of  such  condition,  or 
it  has  been  so  long  in  that  condition  that  the  city,  if  ezerciaing 
ordinary  diligence,  would  or  should  have  known  of  it.'' 

This  instruction  is  inaccurate.  It  seenifl  to  inform  the  jury  that 
this  step,  as  constructed,  caused  appellee  to  fall.  That  was  a  part 
of  the  issue  being  tried,  and  it  should  have  been  left  to  the  jury. 
If  tlie  step  occasioned  the  fall,  it  was  but  a  short  stride  to  the  con- 
clusion that  it  must  have  been  defectively  and  improperly  con- 
structed. And,  for  aught  we  can  know,  the  jury  may  have  been 
misled  by  this  assumption.  Again,  they  are  told  by  the  instruction,| 
that  if  the  injury  resulted  from  an  imperfect  or  improper  step  or 
steps,  etc.,  the  city  was  liable.  The  law  does  not  require  the  cii^ 
to  make  such  works  perfect.  It  only  requires  it  to  render  them 
reasonably  safe,  without  reference  to  their  perfection.  We  appre- 
hend that  there  are  few,  if  any,  sidewalks  in  that  or  any  other  city 
that  could  not  be  improved  and  made  better,  and,  if  so,  they  are 
imperfect,  and  no  court,  we  apprehend,  has  ever  intentionally  an- 
nounced that  such  is  the  duty  of  a  city. 

Nor  was  it  correct  to  instruct  the  jury,  if  the  step  was  improp- 
erly constructed,  the  city  would  be  liable.  It  might  be  improperly 
constructed,  and  yet  be  entirely  safe  for  persons  passing  over  it, 
using  reasonable  care.  The  instruction  was  too  broad.  It  should 
have  required  of  the  city  only  reasonable  care  and  skill  in  con- 
structing the  step.  As  given,  it  may,  and  probably  did,  mislead 
the  jury  in  their  finding. 

From  what  has  been  said,  it  is  tinneoeasary  to  discuss  the  ques* 
tion  of  damages. 

For  the  errors  indicated,  the  judgment  of  the  court  below  moat 
be  reversed  and  the  cause  remanded. 

Judgment  rev$rsecL 
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Hotkiiui  T.  The  People. 


HosKurs  T.  Thb  Pboplb. 

0LVLm.) 
OrimimtUkm — Pri9aner  e4Mnnoi  be  trisd  wUktmi  a  plea. 

On  aa  Indietment  for  Ulxo&oj,  ahhoogh  the  defeoduit  waived  anmtgniaeai 

copy  of  indictment  and  list  of  jorora  and  witneeaee,  an  omiMdon  to  plead 
is  fatal  to  jadgment  of  ooDTietion. 


W 


BIT  OF  ERROR.     The  opinion  states  the  facts. 


0,  B.  S  F.  W,  Burnett,  for  plaintiff  in  error. 

Scott,  J.  Defendant  was  indicted,  at  the  Angnst  term  of  the 
Circuit  Court  of  Marion  county,  for  larceny.  On  the  trial  he  was 
found  guilty,  and  sentenced  to  the  penitentiary  for  a  period  of 
three  years. 

It  appears,  from  the  record,  that  defendant '' waived  arraign* 
ment,  copy  of  indictment,  list  of  jurors  and  witnesses,''  eta,  but 
no  plea  of  any  kind  was  entered.  So  far  as  this  record  discloses, 
no  plea  was  entered  before  the  accused  was  placed  on  triaL  On 
the  authority  of  the  former  decisions  of  this  court,  this  was  error. 
Johison  T.  The  People,  22  IlL  314;  Yundt  y.  The  People,  65  id. 
372.  It  was  held  in  those  cases  that,  without  an  issue  formed* 
there  could  be  nothing  to  try,  and  the  party  oonyicted  could  not, 
properly,  be  sentenced.  This  error  may  be  corrected,  and  the 
accused  may  be  arraigned  and  required  to  plead  to  the  indictment 
before  he  is  again  placed  on  triaL 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judfffneni  rever$ed. 

Sheldok,  0.  J.,  and  Bbbbsb  and  OnAia,  J  J.,  dissenting. 
Vol.  XXV.—  66 
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KsiLT.  Hbalxt. 

(84  lU  IM.) 

A  deed  bj  a  minor  is  binding  unlees  avoided  within  a  feaeonable  time  alUr 

majoritj* 
The  marriage  of  the  inftyit  shortly  after  majority  does  not  extend  the  time 

for  avoidance. 


B 


ILL  in  equity  to  set  aside  a  deed.    The  facts  appear  in  the 
opinion. 


Rosenthal  dk  Pence,  for  appellants. 
IfcGagg,  Fuller  S  Oulver,  for  appellees. 

Craig,  J.  This  was  a  bill  in  equity,  brought  by  Barbara  Eeil 
and  Joseph  Eeil,  her  husband,  to  set  aside  a  deed  of  certain 
real  estate  in  Chicago,  executed  by  Barbara  Eeil  on  the  22d  day  of 
October,  1852,  while  she  was  a  minor.  She  was,  when  the  deed 
was  executed,  sixtecen  years  of  age.  She  married  Joseph  Eeil  in 
January,  1855,  being  then  about  five  months  past  eighteen.  Since 
the  deed  was  executed,  the  property  conveyed  has  passed,  by  mesne 
conveyances,  through  the  hands  of  several  innocent  purchasers. 

The  Circuit  Court,  on  the  hearing,  rendered  a  decree  dismissing 
the  bill.  The  complainants  appealed,  and  at  a  former  term  of  this 
court  a  decision  was  rendered  reversing  the  decree.  Petition  hav- 
ing been  filed,  a  rehearing  was  ordered,  and  upon  further  consid- 
eration of  the  case,  we  have  arrived  at  a  different  conclusion  from 
that  reached  by  a  majority  of  the  court  when  the  record  was  first 
before  the  court 

The  facts  upon  which  the  decision  of  the  case  will  rest  are  not 
controverted.  The  i-eal  question  involved  is  one  of  law,  and  that 
is  narrowed  down  to  the  proposition  whether  Barbara  Eeil  can  now 
avoid  the  deed  executed  by  her,  on  the  ground  that  she  was  a 
minor  at  the  time  the  conveyance  was  made. 

The   record  affords  no  ground  for  the  position  of  appellants^ 

*  See  Tobey  v.  Wood^  anU^  p.  27,  and  note;  Qrten  ▼.  Green,  onle.  p. 
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that  the  deed  was  obtained-  by  fraad,  but,  on  the  other  hand,  it  is 
obvioas  that,  when  the  deed  was  made,  she  knew  she  was  convey- 
ing the  land,  and  after  slie  was  of  age,  and  before  manriage,  she 
know  she  had  conveyed,  and  that  her  grantees  had  parted  with  the 
title,  and  yet  no  effort  was  made  to  impeach  the  deed  at  the  time 
on  the  ground  of  fraud,  nor  did  she  express  any  dissatisfaction  with 
what  she  had  done.  The  conduct  of  appellant  Barbara,  and  the  facts 
surrounding  the  transaction,  are  so  inconsistent  with  the  theory  that 
the  deed  was  obtained  by  fraud,  that  we  cannot  adopt  it,  and  the 
evidence  affords  so  slight  a  foundation  for  the  position,  that  further 
discussion  of  this  branch  of  the  case  is  not  deemed  necessary. 

This  brings  us  to  the  consideration  of  the  real  controverted 
question  presented  by  the  record:  Whether  Barbara  Keil  can  now 
repudiate  the  deed  made  by  her  while  a  minor. 

It  is  well  settled  by  the  authorities,  that  a  deed  made  by  a  minor 
is  not  void  but  only  voidable.  Such  has  been  held  to  be  the  law  in 
many  of  the  States,  and  it  was  expressly  decided  by  this  court  in 
Cole  V.  Pennoyer,  14  111.  158. 

The  deed  in  question  being  voidable,  Barbara  Eeil  had  the  right, 
within  a  reasonable  time  after  she  became  of  age,  to  revoke  it.  If 
she  failed  to  avail  of  this  right,  given  her  by  the  law,  then  the  deed 
must  be  regarded  as  binding  and  obligatory  upon  her  and  all  others. 
If  she  took  no  steps  whatever  to  revoke  the  deed  within  a  reasonable 
time  after  she  attained  her  majority,  non-action  on  her  part  will 
be  regarded  as  a  ratification  of  the  instrument.  She  could  not,  by 
remaining  silent  for  a  number  of  years,  lender  that  void  which  was 
only  voidable. 

As  was  held  in  Black  v.  ffillsy  36  HI.  376,  the  deed  of  an  infant 
may  be  ratified  by  acts  in  pais  or  by  long  acquiescence. 

The  deed  before  the  court  was  executed  in  October,  1852.  Bar- 
bara Eeil  was  eighteen  years  of  age  in  August,  1854,  when,  as  has 
been  settled  by  this  court,  her  minority  terminated.  Stevenson  v. 
WeslfaU,  18  III.  209  ;  Kesier  v.  Stark,  19  id.  328.  But  no  steps 
whatever  were  taken  by  her  to  revoke  the  deed  or  disaffirm  the 
conveyance  until  the  filing  of  the  bill,  in  January,  1871.  When 
she  ai*rived  at  the  age  of  eighteen  years,  she  had  full  power  to  sell 
and  convey  lands,  make  any  and  all  contracts  she  saw  proper,  and 
bind  herself  for  the  faithful  performance  of  contracts,  in  the  same 
manner  and  with  like  effect  as  other  persons  who  were  under  no 
disability. 
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Was  the  act  of  disaffirmance,  which  came  for  the  first  time  in 
1871,  and  after  the  land  had  passed  through  the  hands  of  several 
innocent  purchasers,  and  had  largely  increased  in  value  within  a 
reasonable  time? 

The  time  within  which  an  infant,  after  majority,  should  revoke 
a  conveyance  made  during  minority,  cannot  be  regarded  an  open 
question  in  this  State.  In  Blankenship  v.  Siout,  25  111.  132,  it  was 
held  that  a  person  who  has  conveyed  lands  during  infancy  was 
bound  to  disaffirm  the  deed  within  three  years  after  arriving  at 
majority,  and  a  neglect  or  failure  to  do  so  would  be  held  to  be  a 
ratiiication  of  the  conyeyanoe.  This  rule  was  adopted  from  anal- 
ogy to  a  section  in  the  limitation  law  of  1839,  which  required  one 
under  disability  to  bring  an  action  within  three  years  after  the  dis- 
ability was  removed. 

The  same  rule  was  adopted  in  Cols  v.  Pmnayer^  supra,  and  we 
perceiye  no  reason  why  it  should  be  changed. 

If  the  infant  has  been  imposed  upon,  and  his  lands  obtained  for 
less  than  an  adequate  consideration,  certainly  three  years  after  he 
attains  majority  is  time  enough  to  determine  that  fact  and  bring 
an  action  to  recover  the  property.  On  the  other  hand,  if  a  longer 
or  indefinite  time  was  allowed,  the  title  to  real  property  would  be 
insecure,  and  the  stability  and  repose  in  titles,  which  it  is  the  pol- 
icy of  the  law  to  foster  and  encourage,  would  be  to  a  great  extent 
destroyed.  There  is  nothing  that  has  a  greater  tendency  to  retard 
the  growth  and  prosperity  of  a  country  than  insecurity  in  titles  to 
real  property.  ♦ 

The  complainant,  however,  seeks  to  avoid  the  operation  of  the 
rule  announced,  on  the  ground  that  after  her  minority  ceased  she 
was  under  the  disability  of  coverture. 

From  the  6th  day  of  August,  1854,  until  the  12th  day  of  Jann- 
uary,  1855.  Barbara  Eeil  was  of  age  and  unmarried.  During  this 
time  she  was  under  no  disability,  but  had  full  power  to  sell  and 
convey  lands,  and  engage  in  any  legitimate  business  she  might 
desire.  During  this  period  she  might  have  revoked  the  deed  made 
by  her  while  in  minority,  and  conveyed  the  title  to  the  land  to 
another,  or  she  could  have  brought  ejectment  or  filed  a  bill  to  set 
aside  the  deed. 

In  the  construction  of  statutes  of  limitation  it  is  a  well-recog- 
nized rule  that  where  the  statute  has  begun  to  run,  no  subsequent 
or  supervening  disability  in  the  party  against  whom  it  is  taking 
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effect  will  arrest  its  operation.  Angell  on  Limitations,  §  197. 
Gamnlatiye  disabilities  cannot,  therefore,  be  regarded,  as  one  disa- 
bility cannot  be  added  to  another.  Mercer  v.  Selden,  1  How. 
37;  Eager  v.  Commonwealth^  4  Mass.  182. 

Had  there  been  a  statute  barring  the  rij^ht  of  the  complainant  to 
revoke  the  deed,  nnless  the  revocation  was  made  within  a  given 
time  after  she  reached  her  majority,  it  is  clear  that  she  could  not 
now  obtain  the  relief  prayed  for  in  the  bill.  But  as  the  law 
requires  an  infant,  within  a  reasonable  time  after  reaching  major* 
ity,  to  disaffirm  a  conveyance  made  during  infancy,  and,  in  analogy 
to  the  provision  of  the  limitation  act  of  1839,  fixed  that  period  at 
throe  years  after  the  infant  was  of  age,  the  principle  that  must  con- 
trol and  govern  the  case  is  the  same  as  if  a  statute  of  limitations 
had  been  enacted  by  the  legislature. 

The  rule  that  an  infant  must  disaffirm  a  conveyance  within  three 
years  after  reaching  majority,  or  else  be  concluded  by  the  deed, 
was  fully  settled  by  Cole  v.  Pennoyer  and  Blanhenehip  v.  Stoui, 
enpra,  and  the  doctrine  announced  in  those  cases  has  remained 
the  law  of  the  State,  unquestioned  so  long  that  it  has  become  an 
established  rule  of  property,  and  it  should  not  now  be  changed  or 
modified,  unless  the  rule  established  was  wrong  in  principle,  and 
has  operated  detrimentally  to  the  public  interest,  neither  of  which 
do  we  believe  to  be  the  case. 

When,  therefore,  the  complainant  was  of  age,  and  free  from  dis- 
ability, the  time  in  which  she  had  to  disaffirm  the  deed  commenced 
to  run,  and  her  subsequent  marriage  could  not  affect  or  prevent 
^  the  running  of  the  bar  which  had  already  commenced.  She  volun- 
tarily permitted  the  time  to  pass  in  which  she  could  revoke  the 
deed,  and  a  court  of  equity  is  now  powerless  to  grant  her  the  relief 
which  she  has  lost  by  her  own  neglect  to  assert  her  rights  in  apt 
time. 

The  decree  of  the  Oircnit  Oourt  will  be  affirmed. 

Decree  affirmed.    , 
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Obbabd  y.  Gatbau. 
(84  111.  m.) 

Oronndi  for  diudution  qf  partfMnMp, 

Altboagb  one  partner  exaggerated  the  value  of  property  whldi  lie  pat  into 
the  firm  EB  capital,  this  is  no  ground  of  diaeolutlon.  So  of  dlscourteey  to 
customeni,  not  cauBing  anj  serious  injury.  Where  unfriendly  relations  are 
alleged,  they  must  be  so  serious  as  to  preyent  the  success  of  the  business, 
and  the  complainant  must  himself  be  without  fault. 


B 


ILL  for  dissolution  of  partnership,  etc.     The  tacts  appear  in 
the  opinion. 


Etnery  A.  Storrs,  for  appellant 

Oeo.  W,  Cass,  R.  Biddle  Roberts,  and  E.  Harvey,  for  appellee. 

Scott,  J.  The  copartnership  between  the  parties  to  this  litiga- 
tion was  for  the  manufacture  and  sale  of  zinc  roofing  and  zinc  and 
otiier  metal  ornamental  work.  It  was  formed  in  January,  1872, 
and  was  to  continue  through  a  period  of  ten  years.  Although  equal 
partners,  the  capital  put  in  was  not  equal.  OomplaiDant  pnt  in 
$12,000  in  cash,  and  defendant  was  the  owner  of  plaster  of  paria 
dies  which  would  be  needed  in  the  business  of  the  firm,  and  which 
were  rated  to  him  as  capital  at  $3,500.  It  was  stipulated  the  firm 
was  to  pay  interest  on  the  excess  of  capital  put  in  by  complainant, 
and  it  was  secured  to  him  upon  the  stock  of  the  firm.  In  the 
articles  of  copartnership  it  was  provided  what  causes  should  operate 
as  a  dissolution  :  First,  death  of  either  party ;  and  second,  'inca- 
pacity, embezzlement  or  gross  neglect  or  misconduct  of  either 
party."  On  account  of  the  latter  causes  either  party  could  have 
the  firm  dissolved  by  giving  thirty  days'  notice  to  the  other  party, 
of  such  intention,  stating  in  such  notice  his  grounds  and  reason 
for  so  doing.  After  the  lapse  of  a  little  over  two  years  complainant 
filed  this  bill  for  a  dissolution  of  the  copartnership,  for  an  account 
and  for  an  injunction  restraining  defendant  from  interfering  with 
the  affairs  of  the  company.     No  notice  was  given  of  his  intentioni 
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as  proTided  in  the  copartnership  articles,  to  ask  a  dissolution,  but 
without  regard  to  the  agreement,  complainant  invokes  the  general 
powers  of  a  court  of  chancery. 

It  is  not  set  forth  in  the  bill,  that  defendant  is  wanting  in  ca- 
pacity, or  that  he  has  been  guilty  of  embezzlement  or  any  other  act 
affecting  his  integrity  of  character.  Among  the  causes  alleged  for  a 
dissolution  of  the  copartnership  is,  the  plaster  of  paris  dies,  formerly 
owned  by  defendant,  were  put  in  as  capital  at  a  sum  greatly  in 
excess  of  the  real  value.  Conceding  the  fact,  we  do  not  under- 
stand it  would  constitute  any  ground  for  canceling  the  partner* 
fihip  contract.  On  the  dissolution  of  the  copartnership,  by  lapse 
of  time  or  otherwise,  the  equities  between  the  parties,  arising  out 
of  this  cause,  could  be  adjusted.  But  upon  the  principal  fact,  as 
to  the  value  of  the  dies,  the  evidence  is  quite  conflicting,  and  if 
tiying  the  case  as  an  original  question,  we  would  be  at  a  loss  to 
determine  with  which  party  is  a  preponderance  of  the  testimony. 
Certainly  there  is  no  decided  preponderance  in  favor  of  complain- 
ant. 

With  regard  to  the  overcharge  on  the  work  for  Oxley  &  Co.,  for 
work  done  under  a  special  contract  for  that  company,  it  is  hardly 
of  sufficient  importance  to  deserve  much  consideration.  It  was 
ornamental  work  of  elaborate  design,  to  be  used  on  the  State 
House,  and  as  to  the  actual  cost  of  the  material  and  labor,  per- 
sons skilled  in  that  department  of  labor  differ  widely  in  their  esti- 
mates. It  may  or  it  may  not  have  been  an  overcharge.  There  is 
nothing  that  shows  defendant  acted  corruptly  in  the  matter.  The 
differences  in  regard  to  the  price  charged  were  afterward  adjusted 
with  the  parties  in  interest,  and  no  harm  came  to  complainant. 

Another  cause  of  complaint  is,  the  prosperity  of  the  firm  was 
impaired  by  the  personal  bearing  of  defendant  toward  customers. 
If  the  inventory  taken  of  the  assets  of  the  firm  is  anywhere  near 
correct,  it  cannot  be  the  prosperity  of  the  concern  was  in  any  great 
degree  affected  by  the  conduct  of  defendant,  whatever  it  may  have 
been.  An  unusual  measure  of  success  seems  to  have  attended  their 
affairs.  In  the  brief  period  the  firm  had  been  doing  business,  ac- 
cording to  the  testimony,  the  assets  of  the  company  had  more  than 
doubled^  without  contracting  any  considerable  amount  of  indebt- 
edness. 

Tbe  charge  is,  defendant  had  an  irascible  temper,  was  insolent  in 
his  deportment,  or,  as  one  of  the  witnesses  expresses  it,  was  '^high 
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and  mighty  with  customers."  Eridenoe  introdaoed  shows  that, 
while  defendant  was  disagreeable,  and  perhaps  wanting  in  conrtesy 
to  some,  with  others  he  was  always  pleasant  and  afEable.  It  is 
shown  that  for  some  time  before  and  after  the  formation  of  the 
copartnership,  the  social  relations  of  the  partners  were  of  the  most 
friendly  character.  The  causes  that  interrupted  those  relations 
were  not  more  serious  in  their  nature  than  the  annoyances  that 
often  attend  the  transaction  of  any  business.  We  find  no  well- 
considered  case  going  to  the  extent  that  such  defect  as  indicated  in 
the  character  of  one  partner  would  justify  a  dissolution  of  the  co- 
partnership contract  Should  such  a  rule  be  adopted  it  is  appre- 
hended, on  account  of  the  infirmities  of  character,  no  association 
of  persons  for  the  transaction  of  business  would  endure  for  any 
great  length  of  time. 

As  was  said  by  this  court  in  Gash  y.  Eamshaw^  66  HI.  4()2,  it  is 
not  for  every  act  of  misconduct  on  the  part  of  one  partner,  a  court 
of  equity,  at  the  instance  of  another,  will  dissolve  the  partnership 
and  close  up  the  affairs  of  the  company.  The  court  will  require  a 
strong  case  to  be  made,  and  it  is  laid  down  as  a  general  principle, 
a  court  of  equity  has  no  jurisdiction  to  declare  a  separation  between 
partners  for  trifling  causes  or  temporary  grievances,  involving  no 
permanent  mischiefs.  That  defendant's  conduct  toward  some  of 
the  customers  of  the  firm  is  subject  to  severe  criticism  admits  of 
no  doubt,  but  that  it  worked  any  permanent  mischief  to  the  part- 
nership interests  is  not  established  by  any  evidence  in  the  case. 

The  debatable  point  in  the  case  is,  as  to  the  personal  relations 
between  the  partners,  and  whether  the  hostile  relations  existing  are 
justly  attributable  to  the  unreasonable  conduct  of  defendant.  This 
is  always  a  difficult  question,  and  cases  differ  so  essentially  in  their 
constituent  elements,  that  we  find  no  accurate  and  distinct  defini- 
tions  on  this  branch  of  the  law.  That  such  embittered  relations 
may  exist  as  would  render  it  impracticable  to  conduct  the  business, 
and  justify  a  decree  dissolving  the  partnership,  admits  of  no  dis- 
cussion, on  principle  as  well  as  upon  authority.  Permanent  mis- 
chiefs would  be  the  result,  that  could  only  be  avoided  by  a  severance 
of  the  partnership  relations.  But  that  is  not  the  case  here.  Under 
the  copartnership  articles  defendant  had  the  principal  control  of 
the  affairs  of  the  company.  Complainant  was  not  obligated  to 
give  any.  more  personal  attention  to  the  business  than  he  chose  to 
beftow.    Defendant  was  a  skilled  workman  in  their  business,  and 
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oomplainant  was  not  This  fact  was  well  understood  and  can- 
vassed before  the  partnership  was  formed.  Although  the  social 
relations  between  the  partners  were  not  what  they  ought  to  have 
been,  it  is  not  peroeired  bow  the  existing  ill-feeling  could  seriously 
impair  the  prosperity  or  interfere  with  the  management  of  the  firm 
affairs.  By  positive  agreement  the  business  was  under  the  princi- 
pal  control  of  defendant,  and,  notwithstanding  the  want  of  cordi- 
ality, it  might  be  carried  on  with  eqnal  success. 

In  all  the  cases  we  have  examined,  where  the  partnership  has 
been  dissolved  on  account  of  the  unfriendly  relations  between 
the  partners,  it  has  generally  been  at  the  instance  of  a  party 
who  was  not  himself  at  fault,  and  where  the  estrangement  was 
such  as  would  prevent  the  successful  management  of  the  busi- 
ness. A  party  who  is  the  author  of  the  ill-feeling  between  him- 
self and  partners  ought  not  to  be  permitted  to  make  the  relation 
he  has  induced,  the  ground  of  a  dissolution  of  the  partnership.  His 
conduct  may  have  been  taken  with  a  view  to  that  very  result,  and 
it  would  be  inequitable  to  allow  him  advantage  from  his  own  wrong- 
ful acts.  It  would  allow  one  partner,  at  his  election,  to  put  an  end 
to  his  own  deliberate  contract,  when  the  other  had  been  guilty  of 
no  wrongful  act  or  omission  of  duty.  The  results  flowing  from 
the  premature  dissolution  of  a  partnership  might  be  most  disas- 
trous to  a  partner  who  had  embarked  his  capital  in  the  enterprise. 

Complainant's  conduct  in  relation  to  the  affairs  of  the  company  is 
not  altogether  blameless,  and  it  may  be,  defendant's  conduct,  to 
which  exceptions  are  taken,  was  induced,  in  some  measure,  by  his 
own  action.  Principally,  it  seems,  the  ill-feeling  between  the  part- 
ners was  engendered  by  the  employment  of  a  nephew  of  complain- 
ant as  a  traveling  salesman  for  the  house.  It  was  done  against  the 
wishes  of  defendant,  and  proved,  as  he  anticipated,  unprofitable. 
This  young  man  had  before  been  discharged  from  the  service  of  the 
firm  OB  account  of  his  incapacity,  and  the  last  employment  seems  to 
have  been  because  complainant  became  responsible  fqr  his  success- 
ful management.  A  loss  ensued,  and  it  was  in  regard  to  the  salary 
and  traveling  expenses  of  this  salesman  the  parties  disagreed.  Evi- 
dence offered  tends  to  show  complainant  was  in  the  wrong ;  but 
however  that  may  have  been,  it  ought  not  to  have  affected,  per- 
manently, the  social  relations  of  the  partners. 

We  have  giv^n  this  case  a  most  careful  consideration,  and  we  can  J| 

see  nothing  that  would  prevent,  among  reasonable  men,  a  harmon- 
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ious  co-operation  between  the  partners,  so  far  as  any  is  necessary 

to  a  profitable  prosecution  of  the  common  business  of  the  firm,  and 

hence,  no  reason  is  perceived  for  dissolving  the  partnership. 

The  decree  dismissing  the  bill  and  dissolving  the  injunction  will 

be  affirmed. 

Dtcre^  affirmed. 


Bybd  v.  Huqhes. 

(84  m.  174.) 

IB/egal  agrs&meni —  Prindpai  and  ageni. 

An  agreement  bj  an  agent  to  indace  his  principals  to  discharge  their  present 
attorney  and  emploj  another,  who  agrees  in  consideration  thereof  to  divide 
his  fees  with  the  agent,  is  illegal  and  void. 

Such  an  arrangement  if  entered  into  is  terminated  by  the  dischaige  of  the 
agent  by  the  principals. 

T\  ILL  to  compel  an  accounting.    The  opinion  states  the  facts. 

J.  W.  Beachy  for  appellant. 

Lawrence,  Campbell  A  LawrencSy  for  appellee. 

Obaig,  J.  This  was  a  bill  in  equity,  brought  by  Oeorge  V.  Byrd 
against  Qeorge  R.  H.  Hughes,  to  compel  an  accounting  and  a  di- 
vision of  certain  property,  which  the  defendant  is  alleged  to  have 
obtained  for  services  as  agent  or  attorney  of  certain  parties  who 
were  residents  of  the  State  of  Virginia. 

To  the  bill  the  defendant  interposed  a  general  demurrer,  which 
the  court  sustained,  and  rendered  a  decree  dismissing  the  bill,  to 
reverse  which  the  complainant  has  taken  this  appeal.  The  ques- 
tion therefore  presented  is,  conceding  the  averments  of  the  bill  to 
be  true,  is  appellant  entitled  to  relief  in  a  court  of  equity? 

The  bill  alleges,  that  in  the  year  of  1858  appellant  was  a  real 
estate  agent  in  Chicago,  and  was  employed  by  Wm.  T.  Turner  and 
John  A.  Washington  of  Virginia,  who  were  the  owners  of  valuable 
real  estate  in  Chicago,  and  then  investing  money  in  Oook  county^ 
and  that  he  became  their  agent  and  confidential  adviser;  that 
Richard  T.  Merrick,  Esq.,  then  a  distinguished  Jiawyer  of  tiie  lUi- 
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nois  bar,  was  retained  by  said  Turner  and  Washington  as  their 
professional  adviser;  that  appellant  occupied  the  same  office  with 
Hughes,  who  was  an  attorney  at  law;  that  while  said  complainant 
acted  as  agent,  aforesaid,  of  said  Turner  and  Washington,  in  and 
about  their  purchases  and  the  settling  of  the  title  and  terms  of 
purchase  to  the  same,  he  employed  said  Hughes  as  his  attorney 
from  time  to  time  in  and  about  the  property,  but  said  Hughes 
importuned  the  said  complainant  that  he  would  procure  for  said 
Hughes  a  retainer  direct  from  said  Turner  and  Washington,  and 
that  he  would  associate  said  complainant  with  him  in  the  said 
business  and  agency,  and  that  if  complainant  would  do  so,  he, 
said  Hughes,  would  in  no  way  interfere,  to  remove,  supersede  or 
supplant  said  complainant  in  and  about  his  said  agency,  and  that 
he  would  treat  complainant  fairly,  and  pay  complainant  a  fair  pro- 
portion of  the  profits  arising  out  of  the  said  appointment  and 
association,  and  that  he,  the  said  Hughes,  then  and  there,  at  the 
county  aforesaid,  promised  tod  agreed  to  and  with  the  said  com- 
plainant, that  he,  the  said  Hughes,  would  account  to  and  with,  give 
and  pay  complainant  therefor,  and  as  payment  and  consideration 
therefor,  as  aforesaid,  one-half  part  of  all  and  singular  of  whatever 
sum  or  sums  of  money  or  property  or  other  thing  of  value  should  be 
received  by  the  said  Hughes,  or  be  paid  by  the  said  Turner  and  Wash- 
ington, or  either  of  them,  to  the  said  Hughes,  by  way  of  and  for  said 
retainer  and  fee,  and  one-half  of  all  and  singular  of  whatever  sum 
or  sums  of  money  or  property  should  be  received  by,  or  paid  to,  the 
said  Hughes,  by  (or  from)  the  said  Turner  and  Washington,  or 
either  of  them,  as  compensation  and  otherwise,  for  and  by  reason 
of  and  on  account  of  his  employment  as  attorney  at  law  or  solicitor 
or  agent,  by  the  said  Turner  and  Washington,  in  or  about  the 
estate  and  business  and  property  of  the  said  Turner  and  Washing- 
ton, or  either  of  them,  herein  mentioned,  all  of  which  said  prom- 
ises and  agreement  so  made  by  the  said  Hughes  to  the  said  com- 
plainant, as  aforesaid  (by  the  said  Hughes),  was,  by  the  said  com- 
plainant, then  and  there  agreed  to  and  fully  accepted  by  the  com- 
plainant, and  fully  understood  and  mutually  agreed  to  and  accepted 
by  the  said  complainant  and  the  said  Hughes  ;  that  in  pursuance 
of  said  promise,  and  relying  on  the  good  faith  and  friendship  of  said 
Hughes,  and  relying  on  the  intimacy  and  the  confidence  growing 
out  of  their  said  relation  as  attorney  and  client,  and  not  suspecting 
tmy  treachery  on  the  part  of  said  Hughes,  he,  the  said  complainant 
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(in  that  behalf  made,  in  consideration  of  the  promises  and  under- 
takings and  agreements  of  the  said  Hughes  to  pay  and  recompense 
therefor,  as  aforesaid),  did  write  letters  to  the  said  Turner  and  to 
the  said  Washington,  recommending  a  change  of  attorneys  from 
the  said  Merrick  to  the  said  Hughes,  and  upon  using  all  fair  argu- 
ments in  the  premises,  he  at  last  induced  said  Turner  and  Wash- 
ington to  employ  said  Hughes  as  their  attorney  and  confidential 
adviser  in  and  about  said  real  estate,  and  suits  growing  out  of  the 
same  for  the  pnrchase-money,  and  to  associate  said  Hughes  with 
him  in  said  agency,  all  of  which  was  well  known  to  said  Washing- 
ton and  Turner,  and  fully  ratified  and  confirmed  by  them  ;  that  in 
consequence  of  said  new  relation,  said  Hughes  was  brought  in  con- 
tact with  said  Turner  and  Washington,  and  did  win  their  confidence, 
and  by  reason  of  his  opportunities  and  superior  knowledge  of  the 
law,  won  their  esteem  and  regard,  and  so  fraudulently  abused  the 
trust  and  confidence  placed  in  him  by  the  complainant,  as  aforesaid, 
as  to  disparage  complainant  in  the  good  opinion  of  his  said  princi- 
pals (the  said  Tarner  and  Washington),  and  they,  fraudulently, 
were  induced  by  said  Hughes  to  wholly  ignore  said  complainant, 
and  constitute  said  Hughes  as  their  agent,  to  the  exclusion  of  com- 
plainant, who  was  in  the  receipt  of  a  fair  revenue  (by  reason  of  his 
said  agency)  from  said  Turner  and  Washington,  with  a  fair  prospect 
of  a  further  increase,  and  said  complainant  became  wholly  deprived 
of  said  profits,  both  present  and  prospective. 

The  bill  then  alleges  that  Washington  and  Turner  purchased  a 
certain  tract  of  land  in  Cook  county,  from  Wm.  B.  Ogden;  that 
Ogden  sued  them  for  $35,000;  that  a  judgment  was  recovered,  in 
the  TJ.  S.  Circuit  Court,  for  $36,481.66. 

The  bill  further  alleges  an  appeal  to  the  Supreme  Court,  the 
retaining  of  Hnghes  by  Washington  and  Turner  and  the  subse- 
quent death  of  Washington ;  that  afterward  the  executor  of  the 
estate  of  Washington  and  Turner  made  a  contract,  in  writing, 
with  Hnghes,  by  which  the  latter  was  to  prosecute  said  appeal  at 
his  own  expense,  and  take  charge  of  the  property,  and  have  one- 
third  of  the  land,  or  its  proceeds,  for  his  services. 

The  bill  then  alleges  that  Hughes  realized  profits,  in  the  aggre- 
gate amounting  to  $300,000,  out  of  the  agreement,  after  long 
litigation,  terminating  in  1875,  and  asks  that  Hughes  may  be 
required  to  divide  the  same  with  the  complainant. 

The  first  question  presented  by  the  allegations  of  the  bill  is. 
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whether  the  contract  which  the  complainant  seeks  to  enforce  is 
based  upon  a  consideration  that  a  court  of  equity  can  sanction  and 
uphold. 

The  transaction,  when  properly  analyzed,  is  this:  The  complain- 
aot  was  the  agent  and  confidential  adyiser  of  Turner  and  Wash- 
ington, who  resided  in  Virginia,  and  had  large  real  estate  interests 
in  Chicago.  They  had  in  their  service  a  distinguished  lawyer  in 
Chicago,  to  attend  to  such  legal  business  as  would  necessarily  grow 
out  of  the  money  they  had  invested  and  were  investing  in  Oook 
county. 

The  complainant,  whose  duty  it  was  to  guard  and  protect  the 
interests  of  Turner  and  Washington,  whose  agent  he  was,  and  give 
them  honest  advice,  and  not  place  himself  in  a  position  where 
there  would  be  a  conflict  between  duty  on  the  one  hand,  and  self- 
interest  on  the  other,  in  utter  disregard  of  these  well-known  and 
wholesome  principles,  entered  upon  the  task  to  induce  his  princi- 
pals to  discharge  their  attorney  and  employ,  in  his  stead,  the 
defendant.  What  was  the  object?  Surely  not  to  euhance  the 
interest  of  his  principals,  because  he  concedes  they  had  in  tiieir 
service  an  attorney  of  skill  and  learning.  But  the  sole  object  was, 
that  he  might  obtain  one  half  of  all  fees  the  attorney  might  earn 
in  the  transaction  of  his  principal's  business.  The  complainant, 
as  we  learn  from  the  bill,  at  last  succeeded  in  inducing  his  princi- 
pals to  discharge  their  attorney  and  employ  the  defendant,  and 
now,  as  the  attorney  refuses  to  divide  the  fees  thus  earned  of  appel- 
lant's principals,  he  calls  upon  a  court  of  equity  to  enforce  his  ille- 
gal contract 

We  are  aware  of  no  principle  of  equity  jurisprudence  which 
would  allow  a  court  of  equity  to  lend  its  aid  to  assist  the  com- 
plainant in  the  collection  of  fees  earned  under  a  contract  based,  as 
this  one  is,  upon  a  consideration  immoral  and  illegal.  A  contract 
based  upon  an  illegal  consideration  could  not  be  enforced  in  a  court 
of  law,  much  less  would  a  court  of  equity,  where  a  complainant 
is  required  to  come  into  court  with  clean  hands,  enforce  the  per- 
formance of  a  contract  founded  upon  an  illegal  consideration. 

But,  even  if  the  contract  set  up  in  the  bill  rested  upon  a  valid 
consideration,  we  perceive  no  ground  upon  which  the  bill  could  be 
maintained.  Suppose  the  defendant  was  associated  with  the  com- 
plainant in  the  agency,  and  retained  as  the  attorney  of  Washington 
and  Turner,  under  an  arrangement  that  he  would  divide  fees  with 
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the  complainant — when  Washington  and  Turner  discharged  the 
complainant^  that  terminated  the  arrangement 

The  contract  was  in  the  natnre  of  a  partnership  which  might  be 
terminated  at  such  time  as  either  party  saw  proper  to  withdraw. 
It  is  trne,  neither  withdrew,  but  Washington  and  Turner  termin- 
ated the  arrangement  by  discharging  the  complainant  from  the 
management  of  the  business.  The  mere  fact  that  they  saw  proper, 
after  complainant  was  no  longer  an  agent,  to  enter  upon  a  new 
contract  with  the  defendant,  under  which  he  performed  service 
and  earned  large  fees,  can  be  no  ground  for  allowing  the  complain- 
ant to  come  in  and  share  with  him. 

It  is  not  claimed,  in  the  bill,  that  fees  were  earned  while  the  com- 
plainant was  acting  in  connection  with  the  defendant,  and  hare  not 
been  accounted  for,  but  the  complaint  is,  fees  were  earned  long 
after  complainant  had  been  discharged  from  the  business,  under  a 
written  contract  the  defendant  made,  to  which  the  complainant  was 
an  utter  stranger. 

We  perceive  no  ground  upon  which  the  bill  can  be  sustained. 

The  decree  will,  therefore,  be  affirmed. 

Decree  affirfnsd. 


Schmidt  y.  Mitchell. 

(84  lU.  19S.) 

CM  damage  act — ProanmaU  and  remote  cause — Surgical  operation. 

In  an  action  by  a  wife  under  the  Civil  Damage  Act,  it  appeared  that  the  de- 
fendant sold  liquor  to  plaintifTs  husband,  whereby  he  became  intoxicated, 
got  in  an  aif  ray  and  was  wounded ;  that  by  reason  of  the  husband's  reck- 
less disregard  of  the  surgeon's  direction,  the  wound  became  so  dangeious 
as  to  lead  the  surgeon  to  amputate  the  leg,  whereupon  the  husband  died. 
Held,  (1)  that  if  the  death  was  occasioned  by  the  disregard  of  the  surgeon's 
directions  the  defendant  was  not  liable ;  (3)  that  if  the  amputation  wa^  in 
fact  unnecessary,  and  was  the  immediate  cause  of  the  death,  the  defendant 
was  not  liable,  although  the  surgeon  acted  in  good  faith  and  with  ordinary 
skill.* 

A  GTION  for  damages.     The  opinion  states  the  facts. 


*  See  Shugart  ▼.  Egan^  ante,  p.  860,  and  note. 
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KUgaur  d  Manahan  and  Jf.  H.  Williams^  for  appellee. 

Craig^  J.  This  was  an  action,  broaght  by  Mary  Mitchell  against 
appellants,  who  are  alleged  to  have  sold  the  plaintiff's  husband 
intoxicating  liquors  which  caused  his  intoxication,  by  reason  of 
which,  and  while  the  same  continued,  he  became  quarrelsome,  and 
made  a  disturbance  in  the  night,  at  the  house  of  one  Henry  Erie- 
denbach,  and  while  making  such  disturbance,  and  by  reason  there- 
of, the  said  Mitchell,  the  husband  of  the  plaintiff,  received  a  mortal 
wound  from  a  bullet  discharged  at  him  from  a  pistol  used  by  said 
Friedenbach  in  defense  of  his  house,  of  which  wound  Mitchell 
died. 

[The  court  here  decided  a  question  of  practice.] 

On  the  trial,  the  defendants  offered  to  prove  by  Dr.  Snyder  that 
he  was  the  attending  physician  and  surgeon  called  by  Mitchell  to 
treat  him  the  same  night  and  soon  after  the  injury  was  received  by 
him  ;  that,  as  such  physician,  he  instructed  Mitchell  that  he  should 
not  use  his  leg  by  walking  upon  it,  as  it  would  be  dangerous,  and 
might  produce  inflammation  or  some  other  difficulty  ;  that  Mitch- 
ell disregarded  such  orders,  and  did,  within  a  few  days  after  the 
injury,  use  his  leg  by  walking  upon  it,  and  that  these  instructions 
were  given  on  the  night  of  the  injury,  and  several  times  after- 
ward. The  offered  evidence  the  court  would  not  admit  to  the 
juFjT,  and  the  decision  is  relied  upon  as  error. 

The  evidence  which  was  introduced  tends  to  prove  that  Mitch- 
ell, the  husband  of  the  plaintiff,  was  in  the  habit  of  getting  intox* 
icated,  and,  when  in  that  condition,  he  was  quarrelsome.  It  also 
appears  that,  on  the  afternoon  and  evening  of  January  25, 1874,  he 
obtained  of  the  defendants,  at  their  saloons  in  Sterling,  liquors, 
and  became  intoxicated.  He  resided  some  six  or  eight  miles  from 
Sterling,  on  the  farm  of  Henry  Friedenbach.  About  10  o'clock  at 
night,  he  started  home,  and  near  midnight  he  made  an  attack  on 
the  house  of  Friedenbach,  and,  while  in  the  act  of  breaking  in  the 
windows,  he  was  shot  in  the  thigh,  some  four  inches  below  the 
groin.  A  surgeon  was  at  once  called  to  treat  the  wound.  For  five 
or  six  days,  Mitchell  appeared  to  be  recovering  from  the  effect  of 
the  injury.  After  that,  liowever,  for  somo  cause,  the  symptoms 
became  unfavorable  and   dangerous,  and,  u|v)u  a  consultation  of  ^ 
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sargcoQs,  it  was  thought  best  to  amputate  the  leg.  On  the  6th 
day  of  February  the  operation  was  performed,  and  in  about  three 
hours  Mitchell  diod. 

It  is  clear,  from  the  evidence,  that  appellee  has  been  injured  in 
her  means  of  support,  and  the  proposition  does  not  admit  of  con- 
troTcrsy,  that,  if  the  death  was  the  natural  and  proximate  result 
of  the  intoxication  produced,  in  whole  or  in  part,  by  liquors  ob- 
tained of  appellants,  then  appellee's  right  of  recovery  cannot  be 
questioned  ;  but  if  the  wound  received  by  Mitchell  was  slight,  and 
not  in  itself  dangerous,  and  his  death  resulted  from  a  failure  to 
observe  proper  care  and  precaution  after  the  injury,  the  loss  plain- 
tiff sustained  could  not  be  regarded  as  a  direct  consequence  of  the 
intoxication,  for  which  the  defendants  should  respond  in  damages. 

If  a  person,  while  intoxicated,  should  receive  a  slight  wound 
upon  the  arm,  in  consequence  of  the  intoxication,  the  liquor  dealer 
who  sold  the  liquors  that  produced  the  intoxication  might  be 
responsible  for  the  direct  consequences  which  would  naturally  flow 
from  the  injury  received;  but  suppose  the  person  injured,  after  he 
became  sober,  should,  in  a  reckless  manner,  expose  himself,  and 
the  exposure  should  result  in  inflammation  and  gangrene  in  the 
limb  to  such  an  extent  that  amputation  was  necessary,  the  loss 
occasioned  by  such  misconduct  could  not  be  visited  upon  the  ven- 
dor of  the  liquor. 

Parsons  (vol.  3,  p.  177)  says:  ''It  is  sometimes  difficult  to  draw 
the  line  between  what  are  and  what  are  not  the  natural  conse- 
quonccs  of  an  injury.  Always,  however,  if  the  consequences  of 
the  act  complained  of  have  been  increased  and  exaggerated  by  the 
act,  or  the  omission  to  act,  of  the  plaintiff,  this  addition  must  be 
carefully  discriminated  from  those  natural  consequences  of  the  act 
of  the  defendant,  for  which,  alone,  he  is  responsible."  If,  there- 
fore, the  wound  inflicted  upon  the  deceased  was  in  consequence  of 
the  intoxication,  it  was,  then,  a  material  question  for  the  jury  to 
determine,  from  the  evidence,  whether  the  wound  received  i^as  the 
cause  of  Mitchell's  death,  or  whether  the  death  was  the  result  of 
misconduct  on  his  part  in  using  his  leg  contrary  to  and  in  disre- 
gard of  the  advice  of  his  surgeon.  The  evidence  offered  and  ex- 
cluded had  a  direct  bearing  upon  this  question.  It  was  proper  for 
the  consideration  of  the  jury,  and  it  was  error  to  exclude  it. 

In  the  instructions  given  for  the  plaintiff,  the  sixth  and  eleventh 
are  claimed  to  be  erroneous.    They  are  as  follows: 
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"  6.  The  court  instructs  the  jury  that  if  they  believe,  from  the 
eyidence,  that  defendants,  or  either  of  them,  sold  Frederick  Mitch- 
ell intoxicating  liquors,  by  reason  of  which  said  Mitchell  was 
intoxicated,  and  by  reason  of  such  intoxication  said  Mitchell  made 
an  unlawful  attack  on  the  house  of  one  Friedenbach  in  the  Bight 
time,  and  was,  by  reason  thereof,  shot  by  said  Friedenbach,  iK 
defense  of  his  house,  and  received  in  such  attack  a  wound,  which 
seemed  in  its  nature  serious  or  dangerous,  and  thereupon  employed 
physicians,  of  ordinary  standing  in  the  community,  to  attend  on 
the  wound,  and  said  physicians,  in  the  use  of  ordinary  skill,  decided 
to  amputate  the  leg  of  said  Mitchell,  and  that  said  Mitchell  died 
soon  after  such  amputation,  if  done  in  good  faith,  by  surgeons  of 
ordinary  standing  in  the  community,  and  in  an  ordinarily  skillful 
manner,  it  cannot  be  set  up  by  defendants  in  excuse  or  extenua- 
tion of  their  acts,  and  the  jury  should  find  for  the  plaintiff." 

"11.  The  jury  are  instructed  that  the  degree  of  skill  or  extent 
of  application  of  physicians  is  not  in  issue  in  this  case,  and  that  if 
the  physicians,  who  performed  this  amputation  in  good  faith, 
believed  the  same  to  be  necessary,  and  performed  the  same  with 
reasonably  ordinary  skill,  and  the  paHcnt  died  sooner  than  he  would 
from  the  wound,  if  any,  alone,  then  such  earlier  death,  even  if 
proved,  would  be  no  excuse  for  those,  if  any,  who  caused  his  intoxi- 
cation, as  alleged  in  the  declaration,  from  which  the  injury  arose, 
which  necessitated  the  amputation,  in  the  judgment  of  such  phy^ 
sicians." 

It  will  be  observed  that  the  statute  which  authorizes  the  action 
confines  the  damages  to  be  recovered  to  such  as  may  be  regarded  the 
direct  consequences  of  the  intoxication.  The  language  of  the  act 
is,  every  husband,  wife,  child,  parent,  guardian,  employee,  or  other 
person  who  shall  be  injured,  in  person  or  property,  or  means  of 
support,  by  any  intoxicated  person,  or  in  consequence  of  the  intoxi- 
cation, habitual  or  otherwise,  of  any  person,  shall  have  a  right  of 
action,  etc.  Greenl.  in  vol.  2,  on  Evidence,  §  356,  announces  the 
rule,  that "  the  damages  to  be  recovered  must  always  be  the  natural 
and  proximate  consequence  of  the  act  complained  of." 

There  can  be  no  doubt  in  regard  to  the  rule,  that,  where  damages 
are  attempted  to  be  recovered  for  an  injury,  the  damages  must 
result  as  the  natural  and  proximate  consequences  of  the  wrongful 
act,  but  it  is  often  difficult  to  determine  whether  the  cause  of  an 
injury  is  proximate  or  remote. 
'  Vol.  XXV.  —  67 
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In  Tkoeed  v.  Insurables  Co,y  7  Wall.  44,  the  Supreme  Court  of 
the  United  States,  in  discussing  this  question,  said  :  '^  One  of  the 
most  valuable  of  the  criteria  furnished  us  by  the  authorities  is,  to 
ascertain  whether  any  new  cause  has  intervened  between  the  fact  ac- 
complished and  the  alleged  cause.  If  a  new  force  or  power  has  inter- 
vened, of  itself  sufficient  to  stand  as  the  cause  of  the  mischief,  the 
other  must  be  considered  too  remote." 

In  Fenty,  Toledo,  Peoria  and  Warsaw  Railway  CV>.,'59  I1L349; 
s.  c,  14  Am.  Bep.  13,  this  court  quoted,  with  approval,  the  lan- 
guage of  Parsons,  in  his  work  on  Contracts,  vol.  3,  p.  179,  as  fol- 
lows :  ''  That  every  defendant  shall  be  held  liable  for  all  those 
consequences  which  might  have  been  foreseen  and  expected  as  the 
result  of  his  conduct,  but  not  for  those  he  could  not  have 
foreseen,  and  was,  therefore,  under  no  moral  obligation  to  take 
into  consideration."  The  same  doctrine  was  again  announced 
in  Toledo,  Wabash  and  Western  Railway  Co.  v.  Muthersbaagh,  71 
111.  672. 

In  instruction  number  six,  two  new  causes  intervened  between 
the  death  of  Mitchell  and  the  alleged  cause,  the  intoxication,  either 
of  which  might  stand  as  the  cause  of  the  loss  for  which  the  action 
is  brought  and  yet  the  jury  might  infer  from  the  instruction  that 
they  were  not  bound  to  regard  either. 

It  is  apparent  that  the  amputation  was  the  immediate  cause  of 
Mitchell's  death,  and  while  it  may  be  true,  if  an  action  was  brought 
against  the  physicians,  the  use  of  ordinary  skill  might  be  a  protec- 
tion to  them,  yet  it  by  no  means  follows,  if,  in  fact,  the  amputation 
was  unnecessary,  and  the  nature  of  the  wound  did  not  require  it, 
that  the  defendants  could  be  held  liable  for  the  damages  occasioned 
by  the  loss  of  Mitchell's  life,  for  the  obvious  reason  that  his  death 
was  not  in  consequence  of  the  intoxication,  but  in  consequence  of 
a  new  agency,  with  which  they  were  not  connected  and  for  which 
they  cannot  be  held  responsible. 

As  to  the  eleventh  instruction,  we  perceive  no  ground  upon  which 
it  can  be  sustained.  Suppose  the  physicians  who  performed  the 
operation  believed  it  to  be  necessary,  and  exercised  orfinary  skill 
in  performing  the  operation,  if  they  were,  in  fact,  mistaken,  and 
no  operation  was  needed,  and  the  deceased  would  have  recovered 
had  he  received  no  treatment  whatever  from  physicians,  we  appre- 
hend the  defendants  could  not  be  held  liable  for  damages  resulting 
from  an  error  in  the  judgment  of  the  physicians,  and  yet,  aa  we 
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understand  the  instruction,  it  announces  the  doctrine  that  they 
would  be  responsible. 

The  action  of  the  court  in  the  giving  and  refusing  other  instruc- 
tions has  been  discussed,  but  it  will  not  be  necessary  to  discuss  the 
questions  involved  further.  What  has  been  said  would  seem  to  be 
sufficient  to  settle  the  real  controverted  questions  in  the  case.  If 
the  death  of  Mitchell  could  be  regarded  as  tlie  natural  and  proxi- 
mate consequence  of  the  intoxication,  then  the  defendants  would 
be  liable  to  the  plaintiff  for  the  loss.  If,  on  the  other  hand,  the 
death  was  in  consequence  of  a  new  agency  intervening,  they  cannot 
be  held  responsible. 

While  the  defendants  might  have  anticipated  and  foreseen  the 
intoxication  of  Mitchell  might  have  resulted  in  his  falling  upon 
the  street  and  receiving  personal  injuries,  or  being  thrown  from 
his  sleigh  on  the  road  home,  and  thus  injured,  or,  perhaps,  received 
injuries  from  exposure,  yet  it  cannot  be  held  that  the  defendants 
might  have  foreseen  and  expected,  as  a  consequence  of  the  intoxi- 
cation, that  Mitchell  would,  after  going  a  distance  of  six  or  eight 
miles,  make  an  attack  upon  a  neighbor's  house,  and  be  wounded  by  a 
shot ;  or  that,  by  carelessness,  after  being  wounded,  his  life  would 
be  in  danger ;  or  that  a  leg  would  be  amputated,  when  amputation 
was  unnecessary,  resulting  in  death.  These  and  kindred  things  of 
a  like  nature  may  be  regarded  not  as  the  proximate  consequence  of 
the  intoxication,  but  as  the  remote  cause,  for  which  the  defendants 
cannot  be  held  responsible. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Sh£LD019^,  0.  J.,  and  Scott,  J.,  dissenting. 


Erie  Railway  Co.  v.  Wilcox. 

(84  III.  230.) 

Common  carrier — LimitaHon  of  liabUUjf, 

A  eommon  carrier  is  not  bound  to  assume  responsibility  for  the  transportation 
of  goods  beyond  his  own  route.  His  acceptance  of  goods  for  carriage,  di- 
rected to  a  point  beyond  liis  route,  is,  however,  prima  fade  a  contract  for 
delivery  at  the  destination. 

Notwithstanding  the  goods  are  thus  directed ,  he  may  restrict  his  liability  bf  M 
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&  elause  in  &  receipt  given  to  the  consignor,  provided  the  latter  intelligently 
assents  to  it ;  bat  he  cannot  in  any  way  discharge  himself  from  liability  for 
his  own  actual  negligence  or  that  of  his  servants. 
A  carrier  is  not  liable  even  as  a  forwarder,  when  the  goods  are  misdirected, 
and  he  cannot,  with  reasonable  diligence,  ascertain  the  trae  direction. 

A  GTION  for  damages.    The  opinion  shows  the  facte. 

Geo,  Willard  and  Joh7i  N'.  Jetoeit,  for  appellant 
Adolph  MoseSy  for  appellee. 

Scott,  J.  Whoterer  contrariety  there  may  be  in  the  decisions  of 
oonrts  in  respect  to  the  duties  and  obligations  of  common  carriers, 
it  is  settled,  as  firmly  as  any  legal  proposition  can  be,  such  carrier 
IB  not  bonnd  to  assume  responsibility  for  the  transportation  of 
goods  beyond  the  terminal  points  reached  by  its  own  conveyances. 
It  is  optional  whether  the  carrier  will  take  upon  itself  the  enlarged 
responsibility  of  making  the  connecting  carriers  its  own  agents  for 
the  transportation  of  goods,  rather  than  the  agents  of  the  shipper. 

Although  the  cases  elsewhere  are  not  harmonious,  the  rule 
adopted  and  uniformly  adhered  to  in  this  State  is,  the  acceptance 
of  goods  deliveredfor  carriage,  marked  to  a  point  beyond  the  termi- 
nus of  the  carrier's  lines,  will  be  construed  prima  faciei  as  a  con- 
tract for  through  transportation.  Notwithstanding  the  goods 
may  be  thus  marked,  the  carrier,  by  express  contract,  may  limit 
its  obligation  to  carry  safely  over  its  own  lines,  or  only  to  points 
reached  by  its  own  carriages,  and  for  safe  storage  and  delivery,  to 
the  next  carrier  in  the  route  beyond.  A  clause  in  the  receipt  given 
to  the  owner  for  the  goods,  restricting  the  carrier's  obligations  in 
this  respect,  if  understandingly  assented  to  by  the  shipper,  will  as 
effectually  bind  him  as  though  he  had  signed  it.  What  the  con- 
tract between  the  shipper  and  the  carrier  is,  is  a  matter  of  evidence. 
Illinois  Central  Railroad  Co.  v.  Copeland,  24  111.  332 ;  Illinois  Cen- 
tral  Railroad  Co.  v.  Johnson^  34  id.  389 ;  Illinois  Central  Railroad 
Co.Y,  Frankenberg^  54  id.  88 ;  s.  c,  6  Am.  Eep.  92  ;  The  People  ex reL 
V.  Chicago  and  Alton  Railroad  Co.,  65  111.  95  ;  Chicago  and  North" 
western  Railway  Co.  v.  TTie  People,  56  id.  365  ;  s.  c,  8  Am.  Rep, 
690 ;  Cliicago  and  Northwestern  Railway  Co.  v.  Montfort,  60  111. 
176  ;   United  States  Express  Co.  v.  Haines,  67  id.  137. 

But  where  a  carrier  seeks  exemption  from  any  common  law  lia- 
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bilities  incident  to  its  general  employment,  the  contract  must  be 
assented  to  with  a  view  to  release  the  restrictions  imposed,  and 
when  the  exemption  is  established,  the  carrier,  in  case  of  loss,  will 
only  be  responsible  on  account  of  negligence  or  willful  misconduct. 
The  correctness  of  this  proposition  is  not  questioned  ;  but,  as  we 
understand  the  argument,  it  is,  that  it  should  not  be  rigidly  applied 
in  cases  like  the  one  in  hand,  for  the  reason,  the  carrier  was  under 
no  obligation  to  contract  to  carry  the  goods  beyond  points  reached 
by  its  own  lines,  and  the  assent  of  the  shipper  is  not  essential,  as 
no  restrictions  which  the  law  has  annexed  to  the  employment  are 
being  released,  and  notice  of  a  refusal  to  contract  for  through 
transportation,  whether  assented  to  or  not,  will  be  sufficient.  No 
distinction  has  been  taken  in  our  former  decisions  between  con- 
tracts for  through  transportation  and  for  shipment  over  the  carrier's 
own  lines.  In  either  case,  the  exemption  from  the  duties  and  lia- 
bilities springing  out  of  the  employment  must  be  assented  to  by 
the  shipper.  The  only  distinction  is  that  indicated  in  Oppsfiheivier 
T.  United  States  Express  Oo.j  69  111.  62  ;  s.  c,  18  Am.  Rep.  596  : 
Where  the  carrier  seeks  to  be  discharged  from  duties  which  the  law 
has  annexed  to  his  employment,  a  notice  alone  will  not  be  effectual, 
without  the  assent  of  the  shipper  to  the  attempted  restriction,  but 
it  is  otherwise  in  respect  to  those  duties  designed  simply  to  insure 
good  faith  and  fair  dealing ;  a  notice,  alone,  if  brought  home  to  the 
knowledge  of  the  owner  of  the  property  delivered  for  carriage,  will 
be  sufficient  Without  some  modification  of  our  former  decisions, 
which  counsel  virtually  concede,  we  cannot  distinguish  between 
contracts  for  through  transportation  to  distant  points  and  more 
limited  ones  over  the  carrier's  own  lines  ;  and  as  we  have  seen,  the 
rule  adopted  requires  the  attempted  restrictions  in  regard  to  the 
property  delivered  for  carriage  shall  be  assented  to  by  the  shipper. 
Whether  the  rule  adopted  by  other  courts,  that  holds  the  carrier 
only  liable  to  the  extent  of  his  own  route,  and  for  safe  storage,  and 
delivery  to  the  next  carrier,  is,  in  itself,  more  just  and  reasonable, 
or  better  sustained  by  authority  elsewhere,  we  need  not  inquire, 
nor  need  we  concern  ourselves  as  to  the  reasons  that  led  to  the 
adoption  of  the  rule  declared  in  our  former  decisions  on  this  branch 
of  the  law.  It  has  been  so  repeatedly  declared,  and  so  uniformly 
adhered  to,  that  the  rule -ought  not  to  be  departed  from  except  for 
the  weightiest  considerations  affecting  the  general  public  welfare. 
In  this  case,  the  goods  to  be  shipped  were  delivered  to  defoidant 
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marked  for  carriage  to  a  point  beyond  the  terminal  points  of  defend* 
ant's  lines.  Nothing  was  Siiid  to  the  contrary,  and  as  defendant 
contracted  for  exemption  from  loss  or  damage  for  itself  and  other 
carriers  into  whose  hands  the  goods  might  be  placed  before  reach- 
ing the  destination  indicated,  it  may  have  induced  the  belief  defend- 
ant was  contracting  for  through  transportation.  It  is  true,  the 
receipt  given  limited  defendant's  duty  to  safely  carry  the  goods  to 
Cleveland  — a  point  reached  by  its  own  conveyances — and  for  safe 
storage,  and  delivery  to  the  next  carrier,  but  the  restrictions  it  con* 
taincd  were  not  assented  to  by  the  shipper.  All  the  evidence  this 
record  contains  on  that  question  is,  the  admission  the  goods  were 
shipped  under  the  receipt,  but  it  does  not  appear  the  shipper  knew 
its  contents,  or  assented  to  any  restrictions  it  may  have  contained. 
Whether  the  contract  was  in  fact  one  for  through  transportation 
or  not,  was  a  question  of  fact  to  be  found  from  the  evidence,  and 
treating  the  finding  of  the  court  as  we  would  the  verdict  of  a  jury, 
we  may  regard  it  as  well  found  under  the  evidence. 

But  there  is  one  question  of  fact  in  the  case  on  which  we  think  the 
court  found  so  palpably  against  the  weight  of  the  eridenoe,  the 
judgment,  for  that  reason,  must  be  reversed. 

In  consideration  of  reduced  rates,  the  goods  were  shipped  at  the 
owner's  risk,  and,  by  an  express  contract  signed  by  him,  defend- 
ant, and  every  other  company  over  whose  line  the  property  might 
pass  before  reaching  its  final  destination,  were  released  from  all 
liability  for  damage,  delay  or  loss  of  any  kind,  whether  arising 
from  the  negligence  or  fault  of  any  such  company,  or  of  its  agents 
or  employees.  Notwithstanding  it  is  so  expressed  in  positive 
terms  in  the  release,  it  is  not  to  be  read  as  providing  against  losses 
or  injuries  occasioned  by  actual  negligence.  The  law  has  wisely 
and  for  reasons  that  concern  the  i)ublic  welfare  inhibited  a  com- 
mon carrier  of  passengers  or  freight  from  contracting  against  its 
own  negligence,  or  that  of  its  servants  or  employees. 

The  property  was  delivered  to  defendant  at  Friendship  station, 
on  its  road,  marked  on  the  goods,  as  well  as  on  the  way-bill  and  on 
the  margin  of  the  receipt  given,  to  be  forwarded  to  "  Eckly,  Iowa," 
and,  without  any  unreasonable  delay,  they  were  safely  delivered  at 
the  warehouse  of  the  Illinois  Central  Railroad  Company  at  Chi« 
cago,  by  the  Lake  Shore  and  Michigan  Southern  Railroad  Com- 
pany, which  latter  company  had  received  the  goods  from  defendant 
at  Cleveland,  in  the  usual  course  of  business,  to  be  from  thenoe 
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forwarded  over  the  Illinois  Central  railroad  to  their  destination. 
But  the  Illinois  Central  Railroad  Company  refused  to  accept  the 
goods  for  shipment,  because  its  agents  did  not  know,  nor  could 
tliey  find,  from  the  Shippers*  Guide  or  otherwise,  there  was  any 
such  place  as  '^  Eckly,  Iowa ;"  and,  pending  investigation  as  to 
that  fact,  the  goods,  still  remaining  in  the  depot  of  the  Illinois  Cen- 
tral railroad,  which  is  conceded  to  have  been  reasonably  safe,  were 
destroyed  by  fire.  Whether  there  was  such  unreasonable  delay  in 
reshipping  the  goods  at  Chicago  as  would  make  defendant  or  any 
connecting  company  liable  for  the  loss,  is  a  vital  question  in  the 
case.  Under  the  release  in  eyidence,  if  there  was  no  negligence  on 
the  part  of  defendant  or  the  other  carriers  into  whos3  hands 
the  goods  came,  there  can  be  no  liability  for  the  loss  of  the  goods. 

All  the  delay  there  was  in  Chicago  was  occasioned  by  the  mis- 
direction given  to  the  goods.  It  was  intended  they  should  be  sent 
to  "  Ackly,  Iowa,*' and  instead,  they  were  marked  to  "Eckly, 
Iowa,"  and  the  same  direction  was  indicated,  both  on  the  way-bill, 
and  on  the  receipt  given  to  the  owner.  But  that  was  no  fault  of 
defendant,  nor  can  the  slightest  negligence  be  imputed  to  defend- 
ant on  that  account.  The  goods  were  marked  to  "Eckly,  Iowa," 
by  defendant's  agent,  in  the  presence  of  plaintiff,  and  in  exact 
accordance  with  his  directions.  Plaintiff  ought,  as  a  matter  of 
common  prudence,  to  have  noticed  the  directions  on  the  goods 
and  upon  the  receipt  in  his  possession,  and  the  omission  to  do  so 
was  negligence.  The  mistake  that  occurred  may,  therefore,  very 
justly  be  attributed  to  his  own  want  of  reasonable  care. 

We  can  better  illustrate  the  case  by  regarding  the  action  as  hav- 
ing been  brought  against  the  Illinois  Central  Railroad  Company,  or 
the  Lake  Shore  and  Michigan  Southern  Railroad  Company.  The 
most  favorable  view  that  can  be  taken  for  plaintiff  is,  to  construe 
his  shipping  contract  as  one  for  through  transportation,  and  treat 
the  negligence  of  the  connecting  carriers  as  that  of  defendant. 
As  we  understand  the  law,  the  rule  is,  where  the  contract  is  for 
through  transportation,  the  carrier  upon  whom  the  loss  falls  is 
regarded  as  acting  under  the  contract  made  with  the  first  carrier, 
and  may  claim  the  benefit  of  any  exemption  from  liability  in  iti 
favor. 

No  delay  was  suffered  before  the  goods  were  tendered  to  the 
Illinois  Central  Railroad  Company  for  reshipment  Had  the  goods 
tendered  been  in  good  order,  and  billed  or  marked  to  a  station  on 
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its  line  of  road,  it  would  haye  been  the  duty  of  that  company  to 
have  received  them  and  forwarded  the  same  without  unreasonable 
delay.  A  breach  of  that  obligation  would  have  subjected  the  com- 
pany to  an  action.  The  reason  assigned  for  the  refusal  to  accept 
the  goods  was,  the  agents  of  that  company  knew  of  no  such  place 
as  *'Eckly,  Iowa,''  nor  could  they  find  any  such  station  on  the 
Shippers'  Quide,  which  they  consulted.  Whether  there  was  such 
a  place 'Mn  from  the  railroad,"  they  did  not  know,  and  had  no 
means  of  ascertaining  that  fact.  Had  this  suit  been  brought 
against  the  Illinois  Central  Bailroad  Company  for  not  accepting 
and  forwarding  the  goods  when  tendered,  could  it  be  maintained  ? 
The  inquiry,  we  think,  must  be  answered  in  the  negative.  Clearly, 
that  company  was  under  no  obligation  to  accept  goods  for  carriage 
unless  marked  or  billed  to  some  station  on  its  line  of  road,  or  to 
some  station  on  another  road  in  connection  with  it.  So  far  as  the 
evidence  discloses,  there  is  no  such  place  in  Iowa,  or  anywhere  else, 
as'^Eckly."  There  is  such  a  station  as  ^^Ackly,"  on  the  Iowa 
division  of  the  Illinois  Central  railroad,  but  the  goods  were  not 
marked  nor  billed  for  that  station,  and  it  could  not  be  known  they 
were  to  bo  sent  there.  When  it  was  discovered  there  was  no  such 
place  as  ^'  Eckly,"  it  was  not  unreasonable,  but  highly  proper,  the 
earner  should  inquire  for,  and  wait  for,  more  specific  directions 
before  sending  the  goods  forward.    It  was  prudent  to  do  so. 

Nor  can  we  hold,  as  a  matter  of  law,  it  was  negligenoe  in  the 
agent  of  defendant,  in  the  first  instance,  to  ship  the  goods  without 
examining  maps,  and  the  ^^  Shippers'  Ouide,"  to  ascertain  whether 
the  direction  given  to  him  was  correct.  It  was  a  direction  given  by 
plaintiff,  and  we  do  not  understand  the  agent  receiving  the  goods 
was  guilty  of  the  slightest  negligence  in  relying  upon  it  as  being 
entirely  accurate.  The  general  direction  being  indicated,  he  could 
with  propriety  send  them  that  way. 

Manifestly,  the  fact  that  made  more  specific  directions  absolutely 
necessary  was  the  negligent  conduct  of  plaintiff  himself.  Im- 
mediately on  the  arrival  of  the  goods  at  Chicago,  the  railroad 
agents  began  inquiry  for  more  definite  shipping  orders,  by  telegraphy 
and  in  pressing  that  inquiry,  we  thinli^  they  manifested  unusual 
diligence.  Exercising  the  highest  degree  of  care,  no  one  concerned 
for  his  own  property  would  have  done  more,  and  surely  the  law  has 
not  obligated  the  oarrier  to  any  higher  degree  of  diligence.  On 
inquiry,  neither  plaintiff  nor  any  one  acquainted  with  his  aflEaixs 
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€X>ald  be  found  at  Friendship  station  from  whom  any  information 
eonld  be  obtained.  That  fact  was  the  cause  of  further  delay.  The 
answer  to  a  second  dispatch:  ^^  Better  send  them  to  Ackly/'  was 
probably  received  on  Saturday,  but  too  late  to  be  delivered  or  acted 
on  that  day,  and  before  Monday  it  was  too  late —  the  goods  were 
destroyed  by  fire,  then  raging  with  unexampled  fury,  and  that  not 
only  destroyed  the  depot  in  which  they  were  stored,  but  a  large 
portion  of  the  city  of  Chicago. 

Regarding  defendant,  nor  either  of  the  connecting  carriers,  as 
having  been  guilty  of  negligence  in  the  care  bestowed  upon  the 
goods  intrusted  to  them,  the  release  in  evidence  is  a  bar  to  the 
action.  It  was  deliberately  and  understand!  ngly  signed  by  the 
owner  of  the  property,  and  he  is  bound  by  its  terms. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Jiidgmmt  reversed, 

Craig  and  Walker,  J  J.,  dissent 

Dickey,  J.,  concurs  in  the  result 


TowK  OP  Dattoit  v.  Town  of  Butlahd. 

(M  lU.  STB.) 

Dedication  —  Acceptance — Froofof  inUfnX. 

Where  a  bridge,  bailt  bj  privnte  Bubscription,  acroas  a  river  dividing  two 
towns,  is  dedicated  to  tlie  public,  and  the  oommisBioners  of  highways  procure 
the  levy  of  a  tax  to  aid  in  rebuilding  it,  and  open  a  road  connecting'  the 
bridge  with  another  road,  and  keep  tlie  same  in  repair,  and  when  the  bridge 
is  out  of  repair  nail  a  plank  acrosB  the  end  of  it,  these  acts  will  afford  the  very 
«trong«8t  evidence  of  an  acceptance  of  the  dedication,  and  it  is  error  to  per- 
Bit  the  oommiflsionem  to  testify  to  their  intent  when  they  performed  those 


rIS  was  an  action,  by  the  commissioners  of  highways  of  the 
town  of  Day  ton,  against  the  commissioners  of  highways  of 
the  town  of  Rutland,  under  section  21  of  the  township  organiza- 
tion law  of  1861,  to  recover  one-half  of  the  expense  of  repairing  a 
bridge  over  Fox  river,  which  is  the  boundary  between  the  two 
towna^  both  being  organized  under  the  township  organization  law 

Vol.  XX  v.  — 68  J 
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Under  an  act  of  the  legislature,  passed  in  1837,  a  State  road  was 
located  from  Ottawa  to  Naperville,  across  Fox  river,  and  through 
the  towns  of  Dayton  and  Rutland. 

In  1853,  a  free  bridge  was  built,  bj  private  subscription,  at  the 
place  where  the  State  road  was  located  across  the  river,  and  was 
used  by  the  public  as  a  part  of  the  highway  until  1857,  when  it 
was  carried  away  by  ice.  Before  the  erection  of  the  bridge  the  travel 
on  the  State  road  crossed  the  river  at  a  ford  above,  but  after  it  was 
built  fences  were  constructed  across  the  road  above  the  bridge  and 
Above  the  ford,  thus  throwing  the  travel  on  the  bridge,  and  on  a  road 
laid  out  by  the  commissioners  of  Rutland.  The  bridge  was  rebuilt 
in  1857,  at  the  same  place,  with  funds  raised  by  taxes  levied  by  the 
towns  of  Dayton  and  Rutland,  by  an  appropriation  made  by  the 
board  of  supervisors,  and  by  private  subscriptious. 

In  1862,  the  bridge  being  out  of  repair  and  unsafe,  one  of  the 
t^ommissioners  of  highways  of  the  town  of  Rutland,  with  the 
4ipproval  of  the  others,  nailed  a  plank  across  the  end  of  it  in  their 
town,  to  prevent  travel  over  it. 

Afterward,  the  authorities  of  Rutland  having  been  duly  notified 
and  having  failed  to  aid,  the  plaintiffs  made  the  necessary  repairs, 
and  brought  this  suit  to  recover  one-half  of  the  expense.  The 
defendants  had  judgment,  and  plaintiffs  appealed. 

D.  P,  Jones  and  X.  W.  Brewer^  for  appellants. 

E.  F.  Bull,  for  appellees. 

Walker,  J.  This  case  was  before  us  at  a  former  term  (see  60 
lU.  58),  and  it  is  conceded  that  the  facts,  in  all  material  particu- 
lars, are  the  same  in  this  record  as  they  were  in  that  case.  The 
bridge  was  at  first  built  by  private  donations,  in  whole  or  in  part, 
and  the  questions  then  as  now  presented  were,  whether  the  bridge 
had  been  donated  to,  and  whether  it  had  been  accepted  by,  the 
public.  That  it  had  been  donated,  there  can  be  no  doubt,  nor  is 
that  seriously  controverted,  and  the  evidence  of  acceptance  by 
appellees  is  almost,  if  not  quite,  conclusive.  The  road  commis- 
«ionei*s,  on  a  petition  of  a  majority  of  the  voters  of  their  town, 
recommended  to  the  board  of  supervisors  that  a  tax  be  levied  of 
sixty  cents  on  the  one  hundred  dollars  of  the  taxable  properly  of 
their  town,  to  aid  in  rebuilding  the  former  bridge  at  this  place. 
The  rood  commissioners  then  opened  a  road  from  the  mouth  of 
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that  bridge  to  intersect  with  the  State  road^  and  beyond  and 
throagh  the  town^  that  had  crossed  at  a  ford  about  a  quarter 
of  a  mile  distant  from  the  bridge.  They  also  worked  and  kept 
the  road  thus  opened  in  repair.  They  permitted  the  old  road 
to  be  obstructed,  so  as  to  compel  travel  to  pass  over  the  bridge ; 
and  again^  when  that  bridge  got  out  of  repair,  one  of  the  commis- 
sioners nailed  a  plank  across  the  end  of  the  bridge,  in  Rutland, 
so  as  to  prevent  travel  over  the  bridge,  to  relieve  the  town  from 
litigation  in  case  of  accident  resulting  in  injury  to  persons  passing 
over  it 

We  said  in  the  opinion,  when  this  case  was  previously  before  U8| 
that  these  acts  all  tended  to  prove  an  intention  to  accept,  but, 
even  if  what  was  there  said  was  correct,  we  did  not  say  that  these 
strong  and  convincing  facts  could  be  explained  by  light  or  trivial 
circumstances,  or  what  the  individuals  acting  as  commissioners 
may  have  had  in  their  minds.  We  left  this  strong  and  convincing 
proof  to  be  overcome  by  proof  as  strong,  or  stronger,  than  that 
offered  by  these  several  acts.  We,  perhaps,  would  have  made  our- 
selves better  understood  if  we  had  omitted  the  language,  that  the 
evidence  tended  to  prove  the  acceptance  of  the  dedication,  and 
have  said  that  the  facts  proved  a  dedication  and  that  it  was  usual 
for  the  jury  to  find  the  intent ;  but,  even  under  what  was  said,  it 
was  not  intended  that  the  jury  should  disregard  the  evidence  that 
was  before  them.  In  this  case,  there  seems  to  be  absolutely  no  pre- 
tense for  saying  that  the  evidence  afforded  by  these  acts  has  been 
overcome 

An  o£Eicer,  when  he  performs  an  act,  in  the  course  of  his  o£BciaI 
duty,  cannot  be  heard  to  say  that  he  intended  to  do  one  thing  or 
some  other.  The  law  attaches  consequences  to  the  act,  without 
reference  to  the  private  intention  of  the  officer.  He  has  no 
power  to  explain  away  his  legal  acts,  or  their  legal  effect  To 
do  so,  would  give  the  intention  of  the  officer  effect,  rather 
than  the  law.  When  the  case  was  before  us  previously,  we  held 
that  the  commissioners  could  not  limit  the  legal  effect  of  their 
acts,  in  asking  the  levy  of  a  tax  on  their  town,  by  a  protest  that  it 
should  not  render  their  town  liable  to  repair  the  bridge;  nor  could 
we  arxticipate,  on  another  trial,  that  it  would  be  claimed  that  the 
commissioners  could  testify  as  to  their  secret,  unexpressed  protest 
or  intention,  where  they  did  other  acts  indicating  an  acceptance! 
when  we  had  held  that  they  could  not  avoid  the  legal  efleot  of 
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another  act  of  acceptance,  by  a  written  protest  against  the  legal 
effect  of  the  act,  in  the  same  pa))er  evidencing  the  act,  and  a  part 
of  the  res  gestm.  It  was,  therefore,  error  to  permit  the  oommis* 
sioners  to  testify  as  to  their  intention  when  they  performed  these 
acts.  As  well  permit  an  officer  to  say  he  did  not  intend  the  legal 
effect  of  a  levy  on  property,  or  service  of  process,  or  other  officiid 
act;  and  so  far  as  appellees'  instructions  place  the  acceptance  on 
the  intention  of  the  commissioners,  they  are  wrong,  and  should 
Hot  have  been  given. 

It  may  be  possible  that,  if  it  could  be  shown  that  any  of  these 
acts  of  the  commissioners  were  procured  to  be  done  by  fraud,  then 
ihey  would  not  be  binding.  Hence,  we  cannot  say  they  are  abso- 
lutely conclusive ;  but  these  acts  are  strong  evidence,  approaching 
conclusive  proof,  and,  as  we  have  said,  cannot  be  overcome  by  slight 
and  unsatisfactory  evidence.  Appellees  have  not  proved,  or  at- 
tempted to  prove,  that  any  one  of  these  acts  was  procured  or 
induced  by  fraud,  much  less  all  of  them,  nor  that  they  were  not 
done  voluntarily,  in  view  of  all  the  material  facts  in  the  case. 

To  permit  such  officers  to  go  on  and  perform  official  duties,  in 
the  usual  course,  and  then  to  be  heard  to  say  that  they  did  not 
intend  to  bind  themselves  or  their  town  by  such  acts,  would  well 
nigh  destroy  all  liability  of  such  bodies.  Suppose  they  had  met 
with  the  commissioners  of  the  town  of  Dayton,  and  agreed  to  erect 
the  bridge,  each  town  furnishing  its  share  of  the  funds,  and  it  had 
been  so  erected,  could  it  be  contended  that  the  commissioners  of 
either  town  could  be  heard  to  say  that  they  did  not  intend  to  bind 
their  town  for  re]>airs  that  should  subsequently  become  necessary? 
The  .same  reason  applies  with  full  force  where  these  officers  have 
deliberately  done  an  act  evincing  an  acceptance  of  a  dedication  of 
a  bridge  from  private  persons. 

The  evidence  clearly  proves  an  acceptance  in  this  case,  and  the 
finding  of  the  jury  is  so  palpably  against  the  weight  of  evidence 
&at  the  court  should  have  det  the  verdict  aside. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

JudgmmU  rev^nti. 
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The  Pboflb  y.  Boabd  of  Supebtisobs  of  La  Sallb  Ooukty.* 

OMULaOBD 
Mandamtu  —  To  compel  county  hoard  to  build  Jail, 

It  Beems  that  if  a  oountj  board  shoald  fail  to  provide  any  Jail,  and  the  finances 

of  the  ooanty  jastifj  the  oonstraction  of  one,  the  board  maj  be  enforced  bjr 

mandamus  to  constmct  a  jail. 
Bat  where  the  Buperviaon  have  provided  a  jail,  the  court,  on  an  application 

for  a  mandamus^  cannot  inquire  whether  it  ia  suitable ;  this  ia  a  questioa 

for  the  board  to  decide. 


W 


BIT  OP  ERROR    The  facts  appear  in  the  opinion. 


B.  F.  Lincoln  and  ff,  T.  Oilbert,  for  plaintiff  in  error. 

G.  S.  Mdridge  and  Henry  Mayo,  for  defendant  in  error* 

Craio,  J.  This  was  a  petition  in  the  name  of  the  People,  on 
the  relation  of  E  FoUett  Bull,  for  a  mandamus  to  compel  the 
board  of  superrisors  of  La  Salle  county  to  erect  or  provide  a  sait- 
able  jail  for  the  county. 

The  petitioner^  after  averring  that  he  is  a  citizen,  legal  voter, 
property  holder  and  tax  payer  in  the  county,  alleges: 

"  That  the  place  now  used,  and  which,  since  about  the  year  A.  D. 
1843,  has  continually  been  used  as  the  county  jail  of  La  Salle 
county,  is  situated  in  the  south  part  of  the  basement  of  the  county 
court-house  in  Ottawa,  in  said  county,  and  consists  of  a  hall  about 
forty-five  feet  long,  nine  feet  wide  and  nine  feet  high.  The  only 
means  of  admitting  light  and  air  into  said  hall  are  two  small  windows 
about  three  feet  wide  and  four  feet  high  —  one  at  each  end  of  said 
hall  —  about  two  feet  of  the  top  of  said  windows  being  above  the 
surface  of  the  ground.  On  the  north  side,  and  opening  into  said 
hall,  are  six  small  cells,  about  five  feet  long  and  four  feet  wide, 
used  for  the  confinement  of  prisoners,  and  also  as  their  sleeping 
apartments,  and  to  which  sunlight  and  fresh  air  cannot  penetrate. 

*8ee  Stuart  v.  Supervisors  of  La  SaUe  County,  anie,  pi  387. 


g 
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The  air  of  the  jail  is^  at  times,  bo  foul  as  to  almost  stifle  the  breath 
of  a  person  just  entering  it  from  the  fresh  air  outside,  and  in  rainy 
weather  the  water  from  the  outside  soaks  through  the  walls  of  the 
jail  and  keeps  the  floor  constantly  damp,  and  by  reason  thereof 
the  atmosphere  of  the  jail  is  foul,  damp  and  poisonous,  and  inju- 
rious to  the  health  of  persons  confined  therein,  and,  although 
every  possible  effort  is  made,  by  persons  having  charge  of  the  jail, 
to  keep  the  same  in  a  clean  and  healthy  condition,  yet  persons  con- 
fined therein  have  been  injured  in  their  health  by  reason  of  the 
unhealthfulness  thereof;  that,  situated  as  it  now  is,  this  jail  can- 
not be  so  kept  but  that  persons  confined  therein  will  be  seriously 
impaired  in  their  health  by  reason  of  the  unhealthfulness  of  the 
jail ;  that  there  is  no  county  jail  in  said  county  other  than  this/' 

It  also  appears  from  the  petition,  that  the  grand  juries  of  the 
county,  for  more  than  ten  years  past,  in  their  reports  on  the  condi  tion 
of  the  jail,  condemned  it;  that  the  county  board  has  long  known 
of  the  unhealthy  condition  of  the  jail,  and  the  action  of  the  grand 
juries  in  regard  thereto;  that  minors,  persons  charged  with  misde- 
meanors, persons  charged  with  and  convicted  of  felonies,  insane 
persons,  and  all  classes  of  persons,  except  females,  areconfined  in 
this  room  or  hall  together,  in  violation  of  section  11,  chapter  75, 
Bev.  Stat  1874;  that  this  law  is  constantly  violated  by  the  board 
and  keeper  of  the  jail;  that  by  the  use  of  the  hall  as  a  jail  the 
administration  of  the  criminal  law  is  seriously  hindered  in  the 
county. 

It  further  appears,  that  La  Salle  county  is  large  and  wealthy, 
with  a  population  of  about  seventy  thousand  inhabitants,  with  an 
assessed  valuation  of  taxable  property,  for  the  year  1875,  of  over 
$34,000,000 ;  that  the  county  is  out  of  debt  and  engaged  in  the 
construction  of  no  public  works ;  that  t60,000  will  pay  the  annual 
expenses,  and  that  $40,000  will  build  a  suitable  jail;  that  the 
finances  of  the  county  have  been  for  five  years,  and  still  are,  in  a 
condition  to  justify  the  erection  of  a  suitable  jaiL 

To  the  petition  a  general  demurrer  was  filed,  which  the  court 
sustained ;  the  petition  was  dismissed,  and  judgment  rendered 
against  the  petitioner  for  costs,  to  reverse  which  this  writ  of  error 
has  been  prosecuted. 

It  is  obvious,  from  the  allegations  of  the  relator's  petition,  which 
arc  admitted  by  the  demurrer  to  be  true,  that  the  jail  provided  by 
the  board  of  supervisors  of  La  Salle  county  is  far  inferior  to  the 
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wants  and  pablic  necessities  of  the  people  of  the  coanty,  and  we- 
are  compelled  to  express  oar  astonishment^  when  the  wealth  and 
resonrces  of  the  coanty  are  considered,  that  the  board  shonld  per- 
sist in  requiring  the  ofScers  of  the  county  to  confine  those  who  are 
BO  unfortunate  as  to  be  charged  or  convicted  of  crime,  in  a  prison, 
which  is  dangerous  to  the  life  and  health  of  the  prisoners. 

In  a  report,  made  by  the  grand  jury  to  the  court,  in  regard  to> 
the  jail,  which  is  made  a  part  of  relator's  petition,  we  find  the- 
foUowing  : 

''  The  air  in  the  jail  is  so  bad  as  to  almost  stifle  the  breath  of  & 
person  just  entering  it  from  the  fresh  outside  air  ;  that  the  jail  is 
so  unhealthy  that,  not  unfrequently,  robust,  healthy  persons,  after 
a  short  confinement  in  this  jail,  have  to  be  removed  on  account  of 
sickness  contracted  therein.  We  have  tried  to  give  a  description  of 
the  jail  as  it  appears  to  us,  but  really  it  baffles  description,  and  w& 
unhesitatingly  say  that  the  jail  is  wholly  unfit  to  confine  a  human 
being  in  for  one  night,  and  that  it  is  absolutely  inhuman  to  confine 
any  person  in  this  jail  for  any  length  of  time." 

Many  reports  of  a  similar  character  have  been  made  by  difForent, 
grand  juries,  and  if  they  be  true,  the  jail  cannot  be  regarded 
otherwise  than  as  a  stigma  upon  the  reputation  of  one  among  the 
largest  and  most  wealthy  counties  in  the  State. 

But,  while  we  are  free  to  concede  that  the  necessities  of  the 
county  and  the  demands  of  the  public  would  seem  to  require  the 
erection  of  a  better  jail  in  La  Salle  county,  yet  the  question  pre- 
sented by  this  record  is  not  what  the  court  might  conceive  the 
board  of  supervisors  ought  to  do,  but  the  real  point  is,  whether  the 
Circuit  Court  can  legally  require  the  performance  of  an  act  by 
mandamus,  the  exercise  of  which  has  been  intrusted  by  the  legis- 
lature to  the  board  of  supervisors. 

Section  26,  chapter  34,  R.  S.  of  1874,  p.  307,  declares,  "  It  shall 
be  the  duty  of  the  county  board  of  each  county  to  erect  or  other- 
wise provide,  when  necessary,  and  the  finances  of  the  county  will 
justify  it,  and  keep  in  repair,  a  suitable  court-house,  jail  and  other 
necessary  county  buildings,  and  to  provide  proper  rooms  and 
offices  for  the  accommodation  of  the  several  courts  of  record  of  the 
county,  and  for  the  county  board,  county  clerk,  county  treasurer,, 
recorder,  sheriff,  and  the  clerks  of  said  courts,  and  to  provide  suit- 
able furniture  therefor.  But  in  counties  not  under  township 
Organization,  no  appropriation  shall  be  made  for  the  erection  of 
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public  buildings,  without;  first  submitting  the  proposition  to  a  vote 
of  the  people  of  the  county." 

Had  the  county  board  failed  and  refused  to  provide  any  kind  ol 
a  jail  in  which  to  confine  prisoners,  and  it  clearly  appeared  thafe 
the  finances  of  the  county  wera  such  as  to  justify  the  construo* 
tion  of  a  jail,  we  are  inclined  to  the  opinion  that  the  duty  enjoined 
by  the  statute  might  be  enforced  by  mandamus  ;  but  such  is  not 
this  case. 

While  the  provision  of  the  statute  requiring  the  county  board  to 
furnish  a  jail  may  be  regarded  as  mandatory,  which,  under  proper 
circumstances,  the  board  may  be  compelled  to  observe,  yet,  the 
kind  of  a  jail  to  be  provided  must  necessarily  be  left  to  the  dis- 
cretion of  the  board.  They  have  the  sole  power  to  determine  tha 
size,  cost,  and  quality  of  the  material  of  which  it  shall  be  con- 
structed,  and  the  various  other  matters  in  relation  to  the  construo- 
tion  of  the  same ;  and  so  far  as  these  various  matters  of  discretion 
are  concerned,  courts  have  no  power  to  interfere.  The  board  ia 
responsible  to  the  people  who  elected  them,  and  to  the  peopla 
alone,  for  the  faithful  discharge  of  the  duties  with  which  they 
have  been  intrusted. 

Dillon,  in  his  work  on  Municipal  Corporations,  says  :  ^^  Powers 
conferred  upon  municipal  corporations  are  of  two  general  classes 
—  the  one  mandatory,  the  other  discretionary.  Discretionaiy 
powers  are  not,  unless  in  extraordinary  and  exceptional  instances 
to  restrain  gross  abuse,  subject  to  judicial  control ;  but  duties 
imperatively  enjoined,  may,  as  we  have  just  shown,  be  enforced  bj 
mandamus.  The  general  rule  of  law  is  this  :  If  the  inferior  tribu- 
nal, corporate  body  *  *  *  has  a  discretion,  and  acts  and  exercises 
it,  this  discretion  cannot  be  controlled  by  mandamus  ;  but  if  the 
inferior  tribunal  *  *  *  refuse  to  act,  in  cases  where  the  law 
requires  them  to  act,  and  the  party  has  no  other  legal  remedy,  and 
where,  in  justice,  there  ought  to  be  one,  a  mandamus  will  lie  to 
set  them  in  motion,  to  compel  action ;  and  in  proper  cases,  the 
court  will  settle  the  legal  principles  which  should  govern,  but  with- 
out controlling  the  discretion  of  the  subordinate  jurisdiction." 

In  Hull  V.  Tfie  Supervisors  of  the  County  of  Oneida,  19  Johns. 
259,  it  was  held  :  Where  an  inferior  tribunal  has  a  discretion,  and 
proceeds  to  exercise  it,  the  court  has  no  jurisdiction  to  control 
that  discretion  by  mandamus,  but  if  subordinate  public  agents 
refuse  to  act  or  entertain  the  question  for  their  discretion,  ths 
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court  may  enforce  obedience  to  the  law  by  a  mandamus,  where 
no  other  legal  remedy  exists.  The  same  principle  was  announced 
in  The  People  v.  The  Supervuors  of  Albany,  12  Johns.  414.  See, 
also,  Tlie  People  v.  Superior  Ocuri  of  Neto  York,  5  Wend.  114 ; 
Oourletf  V.  Allen,  5  Oowen,  644 ;  The  King  v.  The  Bristol  Dock 
Co,,  13R0.  L.  139. 

In  this  case  the  board  of  supervisors  have  proTided  a  jail,  which 
has  been  in  use  in  the  county,  as  appears,  for  many  years.  Now, 
iho  statute  makes  it  the  duty  of  the  board  to  provide,  and  keep  im 
repair,  a  suitable  court-house  and  jail.  The  complaint  here  is,  that 
the  jail  is  not  suitable  ;  but  that  is  not  a  question  for  the  courts; 
it  is  the  province  of  the  board  to  determine  whether  the  jail  is 
suitable  or  not. 

If  the  court  had  power  to  interfere  in  this  cbjbq  because  the  jail 
was  not  properly  ventilated,  and  was  damp,  and  the  room  was  too 
small  and  endangered  the  lives  and  health  of  the  prisoners,  upon 
the  same  principle,  if  a  county  should  oosistruct  a  jail  at  a  cost  of 
t30,000,  and  some  tax  payer  of  the  county  was  able  to  show  that 
the  cells  were  too  small,  or  the  building  insecure,  or  that  money 
enough  had  not  been  expended  to  make  the  building  as  elegant  as 
the  wealth  of  the  county  demanded,  in  such  a  case  the  court  would 
also  have  to  interfere. 

Such  would,  however,  be  a  clear  perversion  of  the  statute.  The 
legislature  has  given  the  discretionary  power  to  the  board  of  superj- 
visors,  a  body  elected  from  each  township  in  the  county,  by  the 
people,  to  determine  the  character  and  quality  of  the  county  build- 
ings, and  when  that  power  has  been  exercised  by  the  board,  it  is 
no  part  of  the  duty  of  the  courts  to  interfere  by  mandamus.  Oitg 
of  Ottawa  V.  7%e  People,  48  HL  233. 

The  judgment  of  the  Oirouit  Oourt  will  bo  affirmed. 

Judgment  affirmod» 
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(84IU.8M.) 

Parol  Mle  of  land  bif  parent  to  eJUUL 

A  promlBe  made  by  »  father  to  a  child,  to  oonyej  land  to  him  if  he  will  take 
poBseseion  and  improve  it,  when  followed  by  pooeeaalon,  and  the  expendi* 
tare  of  labor  and  money  in  improvements,  by  the  child,  rests  upon  a  vaL 
nable  consideration,  and  will  be  enforced  in  a  court  of  equity  when  clearly 
proved.*    (See  ncts^  p.  400.) 


B 


ILL  to  enforce  epeoific  performanoe.     The  opinion  Btates  the 
case. 


7.  W,  McNeelyy  for  appellants. 

E.  Lanning  and  N.  W»  Branson^  for  appellees. 

Oraio,  J.  This  was  a  bill  in  equity,  brought  by  Asaph  J.  Bates 
and  his  children,  heirs  at  law  of  Emily  Bates,  deceased,  to  enforce 
the  specific  performance  of  a  parol  contract  made  by  Joseph  D. 
LangstoD,  in  1857,  to  convey  a  certain  tract  of  land,  consisting  of 
forty  acres,  in  Menard  county,  to  Asaph  J.  Bates  and  his  wife, 
Emily.  The  bill  also  set  up  a  subsequent  agreement  made  between 
the  parties,  under  which  the  complainants  claimed  to  be  entitled 
to  a  deed  for  another  forty-acre  tract,  adjoining  the  one  in  ques- 
tion on  the  east.  On  the  hearing,  the  court  decreed  against  the 
complainants  as  to  the  last  tract  named,  and  as  no  cross-errors  have 
been  assigned,  it  will  not  be  necessary  to  consider  this  branch  of 
the  case.  As  to  the  other  tract  of  land,  the  court,  upon  the  hear- 
ing, decreed  in  favor  of  complainants,  and  the  decree  is  claimed  by 
the  defendant  in  the  bill  not  to  be  warranted  undei^the  pleadings 
and  evidence. 

The  law  seems  to  be  well  settled  that  a  parol  contract  to  sell 
land  may  be  enforced  in  equity,  where  the  vendee  has  taken  posses- 
sion under  the  contract  and  made  lasting  and  valuable  improve- 
ments, and  paid  (he  purchase- money.    So,  too,  a  promise  or  agree- 

*  See,  also,  Ftttman  v.  Freeman  (48  N.  T.  84),  8  Am.  Bep.  6G7. 
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ment  made  by  a  father  to  a  child,  to  convey  a  tract  of  land  if  the 
child  will  take  possession  of  and  improve  the  same,  when  followed 
by  possession,  and  the  expenditure  of  labor  and  money  in  making 
lasting  and  valaable  improvements,  may  be  regarded  as  resting 
upon  a  valuable  consideration,  and  will  be  upheld  and  enforced 
in  a  court  of  equity.  Bright  v.  Bright^  41  HI.  97;  Kuriz  v. 
Hib^ier,  66  id.  614 ;  8.  c,  8  Am.  Rep.  666 ;  Wood  v.  Thomly,  68 
III  464 

But  in  order  to  take  a  case  out  of  the  operation  of  the  statute  of 
frauds,  the  authorities  all  agree  that  a  contract  to  convey  should 
be  clear  and  certain  in  its  terms,  and  established  by  testimony  of 
an  undoubted  character,  which  is  clear,  definite  and  unequivocal. 
The  reason  for  this  is  plain.  As  is  well  said  by  Story,  vol.  2,  § 
764:  ''A  court  of  equity  ought  not  to  act  upon  conjectures,  and 
one  of  the  most  important  objects  of  the  statute  was  to  prevent  the 
introduction  of  loose  and  indeterminate  proofs  of  what  ought  to  be 
established  by  solemn,  written  contracts.^' 

The  question  to  be  determined,  then,  is,  whether  appellees  have 
established,  by  ihe  evidence,  a  state  of  facts  which,  under  the  rules 
indicated,  would  authorize  the  decree  rendered  in  their  favor.  At 
the  time  the  arrangement  was  entered  into  between  Bates  and  ap- 
pellant, the  land  in  question  was  vacant  and  unimproved.  In  1857, 
Bates  erected  a  house  upon  the  land,  and  moved  upon  it  with  his 
family,  and  has  remained  in  the  possession  thereof  ever  since,  occu- 
pying as  owner,  and  it  is  clearly  proven  that  he  has  made  valuable 
and  lasting  improvements  upon  the  premises.  Bates,  in  his  evi- 
dence, says,  appellant  agreed,  if  he  would  go  upon  the  land  and 
improve  it,  he  would  give  it  to  him  and  his  wife,  Emily  ;  that  he 
accepted  the  proposition,  and  went  upon  and  improved  the  prop- 
erty. Shepherd,  a  witness  for  the  complainants,  who  was  present 
when  the  arrangement  was  said  to  have  been  made,  testified  that  he 
heard  appellant  say  to  Bates,  if  he  would  sell  out  where  he  then 
resided,  and  improve  the  forty-acre  tract,  he  might  have  it.  Wash- 
bend  testifies,  that,  in  1867,  appellant  told  him  he  had  persuaded 
Bates  to  sell  his  own  land,  and  take  his  money  and  build  on  the 
lund  in  dispute,  so  that  Bates'  wife  could  be  close  home,  and  that 
lie  had  given  the  land  to  Bates  and  his  wife.  Berryhill,  in  his  evi- 
dence, stated  that,  in  1857,  he  heard  appellant  say  he  had  given  the 
land  to  Bates  and  his  wife  in  order  to  have  his  daughter  near  him. 
A  large  number  of  other  witnesses  testified  to  conversations  had 
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with  appellant,  on  different  occasions,  in  which  he  admitted  he  had 
given  tlic  land  to  Bates  and  his  wife. 

It  is  true,  some  of  the  witnesses  understood  appellant  to  say  he 
had  given  the  land  to  Bates'  wife.  Others  say  he  had  given  it  to 
Bates,  while  some  of  the  witnesses  untlerstood  him  as  saying  he  had 
given  the  property  to  Bates  and  his  wife.  This  discrepancy  in  the 
evidence  does  not,  however,  militate  against  the  real  equity  of  the 
complainants. 

The  slight  discrepancy  in  the  declarations  of  appellant,  no  doubt, 
arose  from  the  fact  that,  in  his  judgment,  a  gift  of  the  property  to 
one  waa  a  gift  to  the  other,  or  both.  Bates  had  married  appellant's 
daughter,  and  the  obvious  intention,  no  doubt,  was  to  donate  the 
property  for  the  benefit  of  the  family. 

If  Bates  was  induced  by  appellant  to  go  upon  the  property  under 
an  agreement  that  he  would  convey  to  Bates  and  his  wife,  or  either 
of  tliem,  and,  upon  the  faith  of  the  contract  thus  made.  Bates  im- 
proved, and  by  his  money  and  labor  rendered  it  valuable,  the  ap- 
pellant, in  equity,  ought  to  be  compelled  to  perform  his  contract 
There  is  no  controversy  in  the  case  between  Bates  and  the  children 
of  his  wife,  in  regard  to  whether  the  conveyance  shall  be  made  to 
the  one  or  the  other,  and  appellant  cannot,  in  equity,  refuse  to  per- 
f onn  an  agreement  because  the  evidence  discloses,  in  his  statements, 
slight  discrepancies  in  regard  to  whether  the  conveyance  shall  be 
made  to  Bates,  alone,  or  to  him  and  his  children. 

It  is  true,  appellant  denies  that  he  made  the  contract  relied  upon 
by  complainants,  and  while  there  is  some  evidence  in  the  record 
that  Bates  made  certain  admissions  which  tend  to  confirm  appel- 
lant, yet,  when  the  whole  evidence  is  considered,  we  are  clearly  of 
opinion  it  is  sufficient  to  authorize  the  decree. 

The  appellant,  in  his  evidence,  denies  making  the  contract  relied 
upon  by  the  complainants,  and  says  the  agreement  was,  that  Bates 
should  have  the  use  of  the  land  for  the  improvements  made,  so 
long  as  his  wife  lived ;  but  this  is  so  utterly  inconsistent  with  hii 
undisputed  statements  made  to  numerous  witnesses,  that  it  cannot 
be  adopted  as  the  true  theory  under  which  Bates  improved  and 
occupied  the  land.  Besides,  after  the  death  of  Mrs.  Bates,  in  May, 
1872,  if  Bates'  rights  in  the  land  terminated,  it  seems  strange  that 
appellant  made  no  effort  to  oDtain  the  possession  of  the  property. 
In  the  fall  of  1873,  Bates  leased  the  land  to  one  Lawson,  until  the 
1st  day  of  March,  1875,  and  appellant  was  called  upon  to  draft  the 
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lease^  and  did  so,  and  signed  his  name  as  a  witness.  It  seems 
strange,  if  appellant  owned  the  land,  and  was  then  entitled  to  the 
possession,  that  he  would  quietly  stand  by  and  allow  it  to  be  rented 
for  so  long  a  time,  and  not  even  intimate  to  the  lessee  that  he  had 
any  rights  therein.  This  conduct  on  his  part  not  only  repels  the 
presumption  that  Bates'  rights  in  the  property  terminated  upon 
the  death  of  his  wife,  but  at  the  same  time  tends  to  strengthen  and 
confirm  the  position  of  the  complainants. 

It  is  said  the  proof  does  not  correspond  with  the  allegations  con- 
tained in  the  bill,  but  the  variance  in  this  regard  is  so  slight  that 
it  does  not  affect  the  substantial  merits  of  the  case,  and  we  cannot, 
on  that  ground,  reverse. 

It  is  also  claimed,  that  James  B.  Langston,  who  obtained  a  deed 
of  appellant  for  the  property  before  the  filing  of  the  bill,  is  enti- 
tled to  hold  as  an  innocent  purchaser.  We  perceive  no  ground 
upon  which  this  position  can  be  sustained.  At  the  time  this  deed 
was  obtained.  Bates  was  in  possession  of  the  premises,  and  his  pos- 
session was  constructive  notice  to  the  purchaser  of  his  rights  in 
the  property.  But  in  addition  to  this,  the  proof  shows  that' James 
B.  Langston  had  actual  notice  of  the  arrangement  under  which 
Bates  occupied  the  property. 

The  decree  of  the  court  required  the  land  to  be  conveyed  to  the 
children  of  Emily  Bates.  We  perceive  no  error  in  this.  The 
complainant.  Bates,  appeared  in  open  court  and  consented  that  the 
deed  might  be  so  made.  We  are  of  the  opinion  he  had  the  right 
to  do  so.  We  are  of  opinion  the  evidence  clearly  shows  that  com- 
plainant Bates  and  his  wife,  Emily,  held  the  equitable  title  to  the 
premises.  Upon  the  death  of  Emily  her  interest  descended  to  her 
children.  Bates  could,  if  he  saw  proper,  sell  or  transfer  his  inter- 
est to  the  children,  and  when,  on  the  hearing,  in  open  court,  he 
consented  that  all  the  land  should  be  decreed  to  his  co-complain- 
ants, we  perceive  no  substantial  reason  why  that  should  not  be 
done. 

The  decree  will  be  affirmed. 

Decree  affirmed. 

NoTB  BY  theRsportbb.— In  another  and  similar  case  at  the  same  term,  Worth 
V.  Worthy  84  III.  442,  the  same  doctrine  was  reoognized,  but  the  a^n^^emeut  was 
Dfyt  enforced,  because  not  proved  with  suflBotent  clearness.  But  in  that  case  ife 
WM  held  that  the  son  should  stiU  be  aUowed  for  his  improvements. 
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Palkeb  v.  Citt  op  Lingolk. 

(6  Neb.  196.) 

Cantracter  and  eontraUes — Betpondeat  supmior, 

P.  caused  a  building  to  be  erected  on  his  city  lot,  the  work  being  done  by 
contract ;  in  the  performance  of  it,  the  contractors  made  an  excavation  in 
the  adjoining  sidewalk,  into  which  a  traveler  fell  and  was  injured,  and 
recovered  judgment  against  the  citj  therefor.  In  an  action  by  the  citj 
against  P.  on  that  judgment,  held,  that  as  the  excavation  was  necessary 
in  the  execution  of  the  contract  and  within  the  contemplation  of  the  partlesi 
P.  was  liable. 

A  CTION  on  a  judgment.    The  opinion  states  the  case. 

M.  H.  Sessionsy  for  plaintiff  in  error. 

Cobb,  Marquette  &  Moore,  for  defendant  in  error. 

Maxwell,  J.  The  city  of  Lincoln  brought  its  action  in  the 
District  Court  of  Lancaster  county,  against  A.  L.  Palmer,  to  recoyer 
of  him  the  amount  of  a  judgment,  interest  and  costs,  recovered  by 
Humphrey  D.  Gilbert  against  said  city.  The  petition  alleges 
that  **the  plaintiff  is  a* city  of  the  second  class;  that  Alfred  L. 
Palmer  was,  on  or  about  the  1st  day  of  October,  1873,  and  at  the 
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time  the  injuries  received  by  Humphrey  D.  Gilbert  hereinafter 
stated,  the  owner  of  lot  seven  in  block  fifty-six  in  the  city  of  Lin- 
coln ;  that  said  lot  is  situated  on  and  fronts  on  0  street,  one  of  the 
public  streets  of  said  city  ;  that  said  defendant  prior  to  that  time 
had  wrongfully  excavated  in  the  sidewalk  next  to  and  adjoining 
his  said  lot,  an  area  of  great  length,  width  and  depth,  to  wit : 
twenty-five  feet  long,  fifteen  feet  wide,  and  nine  feet  deep,  and 
wrongfully  suffered  the  same  to  remain  uncovered  and  unguarded, 
BO  that  one  Humphrey  D.  Gilbert  on  or  about  the  night  of  the 
11th  of  October,  1873,  while  exercising  reasonable  care  and 
prudence  in  passing  along  the  street  or  sidewalk,  fell  into  it  and 
was  greatly  injured ;  that  said  Gilbert  brought  suit  against  said 
city  in  the  District  Court  of  Lancaster  county,  and  at  the  April 
term,  1875,  recovered  a  judgment  for  one  thousand  dollars  and 
costs  amounting  to  three  hundred  dollars,  which  sum  the  said  city 
paid  on  the  12th  day  of  October,  1875,  amounting  in  all  to  the 
sum  of  tl,350.4d ;  that  although  said  city  is  primarily  liable,  yet 
the  said  Alfred  L.  Palmer  is  responsible  over  to  the  said  city  for 
the  amount  of  the  judgment,  interest  and  costs,  so  recovered  and 
paid  by  said  city ;  that  after  the  commencement  of  said  suit  by 
said  Gilbert  against  said  city,  the  said  Palmer,  defendant,  heroin, 
had  due  notice  that  said  suit  was  pending  against  said  city  of  Lin- 
coln; and  employed  counsel  to  defend  the  same  ;  wherefore,  plain- 
tiff prays  judgment,  etc." 

The  plaintiff  in  error  (defendant  in  the  court  below)  admits  in 
his  answer  to  the  petition  that  the  defendant  in  error  is  a  corpora- 
tion ;  ''  that  he  was  the  owner  of  lot  seven  in  block  fifty-six  at  the 
time  alleged  in  the  petition  ;  admits  there  was  an  excavation  on 
0  street  in  front  of  said  lot,  but  denies  that  he  had  wrongfully 
made  said  excavation,,  or  that  he  wrongfully  suffered  said  excava- 
tion to  remain  uncovered  or  unguarded,  or  that  he  had  in  any  way 
or  manner  suffered  said  excavation  to  remain  uncovered  or  un- 
guarded; and  he  denies  that  he  had  any  control  over  or  about 
said  excavation  at  the  time  said  Gilbert  fell  into  the  same,  or  that  he 
ever  had  any  control  over  or  about  the  same;  admits  that  said  Gil- 
bert fell  into  said  excavation  as  alleged;  admits  that  said  Gilbert 
recovered  judgment  against  the  city  for  the  amount  set  forth  in 
the  petition,  and  that  the  city  has  paid  the  same  ;  admits  that  he 
had  notice  of  the  pendency  of  said  suit  and  the  trial  thereof ;  but 
the  defendant  denies  that  he  is  responsible  over,  or  that  he  is  in 
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any  way  or  manner  liable  to  this  plaintiff  for  the  amonnt  of  said 
judgment  for  damages  and  costs  so  recoTered,  for  the  reason  that 
this  defendant  on  the  23d  day  of  September,  1873,  being  desi- 
rous of  erecting  a  brick  buildingi  on  said  lot  did  upon  that  day 
make  and  enter  into  a  written  contract  with  Denny  and  Doolittle, 
skillful,  reliable  and  competent  builders  in  said  city,  for  the  erec- 
tion of  said  building  upon  said  lot  for  the  gross  sum  of  t6,760.00 
(a  copy  of  the  contract  and  exhibits  are  set  out  in  the  answer), 
that  on  the  23d  day  of  September,  1873,  defendant  surrendered 
the  possession  of  said  lot  to  said  builders  for  the  purpose  of  thus 
erecting  and  building  thereon  under  said  contract ;  that  said 
Denny  and  Doolittle,  contractors  as  aforesaid,  entered  upon 
and  into  the  possession  of  the  same  for  the  purpose  of  erecting  said 
building  thereon  under  said  contract ;  and  that  the  entire  work  in 
the  erection  of  said  building  upon  said  lot  was  done  under  their 
management  and  control  •  *  *  *  that  at  the  time  when  this 
defendant  had  no  possession  of  or  management  of  or  control  of 
said  lot,  or  of  the  work  in  erecting  said  building  thereon,  the  said 
Gilbert  fell  into  said  excavation,  and  receiyed  the  injuries  com- 
plained of ;  the  defendant  denies  every  allegation  in  the  petition 
not  heretofore  admitted  or  denied.'^ 

To  this  answer  a  demurrer  was  filed  on  the  ground  that  the  facts 
stated  therein  were  not  sufficient  to  constitute  a  defense  to  the 
action.  The  court  sustained  the  demurrer  and  rendered  judgment 
for  the  plaintiff.  The  defendant.  Palmer,  brings  the  case  into 
this  court  by  petition  in  error.     The  errors  assigned  are: 

First.  That  the  court  erred  in  sustaining  the  demurrer  of  the 
defendant  in  error  to  the  answer  of  the  plaintiff  in  error. 

SecancL  That  the  court  erred  in  rendering  judgment  for  the 
defendant  in  error  against  the  plaintiff  in  i^rror,  upon  the  plead- 
ings, for  the  sum  of  tl,38d.40  damages  and  costs  of  suiL 

The  plaintiff  in  error  insists  that  having  let  the  contract  to 
make  the  necessary  excavation,  and  for  the  erection  of  a  building 
on  the  lot  in  question,  to  competent  and  skillful  contractors,  such 
contractors  not  being  under  his  direction  or  control,  he  is,  there* 
fore,  not  liable  to  third  persons  for  injuries  sustained  by  them  in 
consequence  of  the  negligence  of  the  contractors  in  the  prosecu- 
tion of  the  work.  All  the  cases  to  which  our  attention  has  been 
called  hold  the  principal  liable  where  the  relation  of  principal  and 
agent  or  master  and  servant  exists;  but  iliere  is  a  direct  conflict  of 
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authority,  particularly  in  the  earlier  cases,  as  to  such  responsibility 
where  an  independent  contractor  intervenes.  In  Clark  t.  Fry,  8 
Ohio  St.  379,  a  case  somewhat  similar  to  this,  the  court  held 
that  the  rule  of  respondeat  superior  could  arise  only  out  of  the 
relation  of  superior  and  subordinate,  and  that  the  reason  of  the 
rule  is  to  be  traced  to  the  power  of  control  and  direction  which 
the  superior  has  a  right  to  exercise,  and  which  for  the  safety  of 
others  he  is  bound  to  exercise,  over  the  acts  of  his  subordinates ; 
but  the  court  held  that  this  rule  of  liability  did  not  apply  in  case 
of  injury  sustained  by  reason  of  negligence  in  the  manner  of  con- 
ducting the  execution  of  a  job  of  work  in  building  a  house,  where 
the  builder  by  the  contract  had  taken  upon  himself  the  responsi- 
bility of  the  employment  of  his  own  hands,  and  the  control  and 
direction  of  the  work,  in  conformity  with  the  terms  of  the  con- 
tract. The  reasoning  by  which  this  able  court  reached  this 
oon elusion  appears  to  have  been  this:  That  as  Clark  had  let  the 
entire  contract  to  Freeman,  a  contractor,  he  could  not,  therefore, 
be  liable  for  the  carelessness  of  the  workmen  in  doing  the  work. 
That  is  undoubtedly  true  as  to  the  manner  in  which  the  work  is 
j)erformed;  but  where  the  injury  results  from  an  excavation  having 
been  made  in  the  street  at  the  direct  instance  of  the  lot  owner,  and 
in  pursuance  of  a  contract  entered  into,  even  with  an  independent 
contractor  for  that  purpose,  the  lot  owner  is  the  ultimate  superior 
and  is  liable.  And  this  principle  is  recognized  in  Clark  v.  Fry* 
The  court  says:  '^  If  the  owner  of  real  estate  should  willfully  allow 
a  nuisance  to  be  created,  or  to  be  continued  by  another  on  or 
adjacent  to  his  premises,  in  the  prosecution  of  a  business  for  his 
benefit  and  under  his  authority,  when  he  had  full  power  to  pre- 
vent or  abate  the  nuisance,  he  would  be  justly  liable  for  any  injury 
which  might  I'esult  therefrom  to  another  person." 

In  Scammon  v.  Chicago,  25  111.  424,  the  court  held  that  if  the 
nuisance  necessarily  occurs  in  the  ordinary  mode  of  doing  the  work^ 
the  occupant  or  owner  is  liable  ;  but  if  it  is  from  the  negligence  of 
the  contractor  or  his  servants,  then  h6  alone  should  be  responsible. 
The  court  in  tliat  case  assumed  that  the  contractor  or  his  servants 
were  negligent,  and  therefore  there  could  be  no  discovery. 

In  Hilliard  v.  Richardson,  3  Gray,  349,  the  owner  of  a  building 
contracted  with  a  carpenter  at  an  agreed  price  to  furnish  the  mate- 
rial and  repair  it  The  carpenter  employed  a  teamster  to  haul  lum- 
ber, who  left  it  in  the  middle  of  the  street  in  front  of  the  lot,  and 
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in  conseqaenoe  thereof  an  accident  occnrred.  The  court  held  that 
it  was  not  a  naisance  erected  by  the  owner  of  the  land  or  bj  his 
license  to  the  injury  of  another. 

In  Storrs  v.  Uticay  17  N.  Y.  108,  the  court  says  :  "  The  cause 
of  the  accident  therefore  was  not  in  the  manner  in  which  the 
work  was  carried  on  by  the  laborers;  if  it  had  been,  their  immediate 
employer,  and  he  only,  was  liable  for  the  injury.  But  in  a  sense 
strictly  logical,  as  it  seems  to  me,  the  accident  was  the  result  of  the 
work  itself,  however  skillfully  performed.  A  ditch  cannot  be  dug 
in  a  public  street  and  left  open  and  unguarded  at  night  without 
imminent  danger  of  such  casualties.  If  they  do  occur,  who  is  the 
-author  of  the  mischief  P  Is.  it  not  he  who  causes  the  ditch  to  be 
•dug,  whether  he  does  it  with  his  own  handef,  employs  laborers  or 
lets  it  out  by  contract?  If  by  contract,  then  I  admit  that  the  con- 
tractor must  respond  to  third  parties,  if  his  servaihts  or  laborers 
•are  negligent  in  the  immediate  execution  of  the  work.  But  the 
ultimate  superior  or  proprietor  first  determines  that  the  excayation 
shall  be  made,  and  then  he  selects  his  own  contractor.  Can  he 
^escape  responsibility  for  putting  a  public  street  in  a  condition  dan- 
gerous for  trayel  at  night  by  interposing  the  contract  which  he 
himself  has  made  for  the  very  thing  which  creates  the  danger  P  I 
should  answer  this  question  in  the  negatiye.'^ 

The  law  on  this  subject  is  thus  summed  up  in  Bobbins  y.  Chicago^ 
4  Wall.  679:  *' Where  the  obstruction  or  defect  caused  or  erected 
in  the  street  is  purely  collateral  to  the  work  contracted  to  be  done, 
audit  is  entirely  the  result  of  the  wrongful  acts  of  the  contractor 
or  his  workmen,  the  rule  is  that  the  employer  is  not  liable;  but 
where  the  obstruction  or  defect  which  occasioned  the  injury  results 
directly  from  the  acts  which  the  contractor  agrees  and  is  authorized 
to  do,  the  person  who  employs  the  contractor  and  authorizes  him 
ix)  do  those  acts  is  equally  liable  to  the  injured  party."  See,  also, 
Chicago  v.  Robhins,  2  Black,  418. 

The  plaintiff  in  error  endeavors  to  shield  himself  from  liability 
by  setting  up  the  contract  with  Denney  and  Doolittle  for  the  erec- 
tion of  a  building  on  the  lot  in  question,  claiming  that  they  had 
exclusive  control  of  the  premises  al  the  time;  so  far  as  appears  from 
the  answer  the  injuries  complained  of  were  the  direct  result  of 
making  the  necessary  excayation  for  the  erection  of  the  building, 
such  excavation  having  been  made  in  pursuance  of  the  contract 
The  plaintiff  in  error  is  therefore  the  ultimate  superior,  and  is 
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liable  equally  with  the  oontracton.  The  qaestion  of  notice  does  not 
arise  in  the  case. 

It  is  objected  that  the  court  erred  in  rendering  judgment  for  costs. 
The  answer  admits  that  ^'Gilbert  recovered  judgment  against  said 
city  for  111, 000  and  for  his  costs." 

We  see  no  error  in  the  ruling  of  the  court    The  judgment  is 

affirmed* 

Judgment  affirmed. 


EooDE  y.  The  Stats. 

OS  Neb.  174.) 

Forg&ry  ofinHrumejU  void  on  iUfau, 

A  manied  woman's  deed,  being  roid  without  acknowledgment,  under  the  laws 
of  the  State  where  it  was  executed,  an  indictment  for  forgerj  of  such  an 
iuBtrument  cannot  be  sustained  here. 

INDICTMENT  for  forgery.    Defendant,  found  guilty,  sued  out 
writ  of  error.     The  facts  are  stated  in  the  opinion. 

E.  B.  Bratofiy  for  plaintiff  in  error. 

George  E.  Roberts^  Attorney-General,  for  the  State. 

Gantt,  J.  The  indictment  charges  the  plaintiff  in  error  with 
forging  and  counterfeiting  a  certain  deed,  purporting  to  conyey 
the  title  of  certain  lots  of  ground  in  the  village  of  Nashville,  in  the 
State  of  Michigan.  The  deed  is  set  forth  in  extenso  in  the  body  of 
the  indictment^  and  by  it  John  K.  Roode  doth  grant,  bargain,  sell 
and  convey  to  one  J.  E.  Davis,  the  lots  described  therein,  with  full 
Dovenants  of  warranty,  and  then  follows  this  language:  ^'The  said 
John  K.  Soode  and  Maggie  Roode  relinquish  all  claims  in  and  to 
the  above  described  premises."  The  names  of  both  John  K.  and 
Maggie  Roode  are  signed  to  the  deed;  it  is  regularly  executed  and 
acknowledged  by  John  K.  but  is  not  acknowledged  by  Maggie 
Boode,  and  the  gist  of  the  offense  is,  that  the  name  of  Maggie 
Roode  was  forged  and  counterfeited  to  the  instrument  with  intent 
k>  damage  and  defraud  said  Maggie  Roode,  who  is  the  wife  of  the 


I 


176  NEBRASKA, 

Boode  y.  The  State. 

pkdntifiF  in  error.  The  accused  demnrred  to  the  indictment  on  the 
ground  that  the  facts  stated  therein  are  not  sufficient  in  law  to 
oonstitute  an  offense  punishable  by  the  laws  of  this  State.  The 
demurrer  was  overruled  by  the  court,  and  exceptions  duly  taken. 
After  the  trial  the  accused  filed  a  motion  in  arrest  of  judgment 
for  the  same  reasons  stated  in  his  demurrer,  which  motion  was 
overruled,  and  exception  was  taken.  The  only  questions  raised  in 
the  case  are,  whether  the  deed  set  forth  in  the  indictment  is,  upon 
its  face,  void  as  to  Maggie  Boode,  and  whether  an  indictment  for 
the  forgery  of  such  an  instrument  can,  in  law,  be  sustained. 

It  is  well  understood  that,  under  the  strict  rules  of  the  common 
law,  the  transfer  of  real  estate  was  by  livery  of  seizin,  and,  there* 
fore,  the  validity  of  the  transfer  of  such  estate  by  deed  of  convey- 
ance depends  wholly  upon  statutory  authority.  It  seems  that  the 
registration  of  such  deeds  of  conveyance  was  intended  to  stand  in 
the  place  of  livery  of  seizin;  and  the  validity  of  registration  depends 
upon  the  instrument  having  been  first  properly  acknowledged  as 
required  by  the  statute.  Hence,  the  life  and  legal  effect  which 
such  deed  acquired  is  wholly  derived  from  and  given  to  it  by  the 
statute,  and  the  execution,  acknowledgment,  and  registration  of 
the  deed  must  be  strictly  within  the  province  of  the  law,  for  in 
these  respects  the  statute  cannot  be  taken  as  merely  directory,  but 
must  be  considered  as  matter  of  substance,  and  must  be  strictly 
pursued.  1  Burr,  447;  3  Yeates,  186.  And  in  Clark  v.  Oraham^ 
6  Wheat.  677,  it  is  said  that  "it  is  perfectly  clear  that  no  title  to 
lands  can  be  acquired  or  passed,  unless  according  to  the  laws  of  the 
State  in  which  they  are  situate."  8  Wash,  on  Beal  Prop.  216;  Lies 
V.  De  Diablar,  12  Cal.  330. 

The  registry  laws  of  Michigan  require  deeds  of  conveyance  of 
lands  to  be  acknowledged  or  proved  and  recorded;  and  provide  that 
"  if  any  such  deed  shall  be  executed  in  any  other  State,  territory, 
or  district  of  the  United  States,  such  deed  may  be  executed  accord- 
ing to  the  laws  of  such  State,  territory,  or  district,  and  the  execa<^ 
tion  thereof  be  acknowledged  before  any  judge  of  a  court  of  record, 
notary  public,  justice  of  the  peace  or  other  officer  "  authorized  by 
law  to  take  such  acknowledgment;  and  in  all  cases  of  such 
acknowledgment  there  must  be  attached  to  the  deed  ''a  certificate 
of  the  clerk  or  other  proper  certifying  officer  of  a  court  of  record 
of  the  county  or  district  within  which  such  acknowledgment  was 
taken,  under  the  seal  of  his  offioe,  that  the  person  whose  name  is 


JULY  TEEM,  1876.  477 

Boode  ▼.  Tho  State. 

subscribed  to  the  certificate  of  acknowledgment  was  sach  officer  as 
be  is  therein  represented  to  be,  that  he  believes  the  signature  of 
such  person  subscribed  thereto  to  be  genuine,  and  that  the  deed  is 
executed  and  acknowledged  according  to  the  laws  of  such  State, 
territory,  or  district" 

Now  the  instrument  set  forth  in  the  indictment  is  not  acknowl- 
edged by  Maggie  Roode,  and  it  is  not  certified  as  required  by  the 
laws  of  Michigan ;  nor  is  it  executed  and  acknowledged  by  h«r 
according  to  the  laws  of  Nebraska.  Therefore,  it  need  only  be 
observed,  that  as  to  Maggie  Roode  the  instrument  as  a  deed  does 
not  come  within  the  purview  of  the  laws  relating  to  the  transfer  of 
lands  by  deed  of  conveyance,  either  in  Michigan  or  Nebraska. 
Hence,  it  is  clear,  as  to  Maggie  Soode,  the  instrument  is  no  deed, 
and  is  void  upon  its  face.  In  People  v.  Oallmoay,  17  Wend.  541, 
it  is  said  that  "an  instrument  purporting  to  be  the  deed  of  a  feme 
covert  is,  before  acknowledgment,  utterly  void.  It  is  not  her  deed.*' 
Smith  V.  Jltint,  13  Ohio,  260,  268  ;  Carney  v.  HoppWe  Heirs,  17 
Ohio  St  39  ;  Perdue  v.  Aldridge,  19  lud.  290. 

•The  next  question  is,  can  such  an  instrument  legally  be  the  sub- 
ject of  forgery,  if  not  genuine  ?  I  think  the  doctrine  cannot 
be  maintained  upon  principle  or  law  that  an  instrument  absolutely 
void  on  its  face,  and  which  could  work  no  injury  to  the  person  for 
whom  it  was  obtained,  can  legally  be  made  the  subject  of  forgery  if 
not  genuine.  In  the  case  of  TJie  People  v.  Oallowayy  supra,  it  is 
said  of  the  statute  in  relation  to  forgery  that  ^Mt  was  made  to  pro- 
tect men  in  tho  enjoyment  of  their  property,  and  if  the  instrument 
can  by  no  possibility  prejudice  any  one  in  relation  to  his  estate,  it 
will  not  be  an  ofiense  within  the  statute.  *  *  *  In  prosecuting 
for  forgery  it  is  material  that  the  instrument  should  not  upon  its 
face  appear  to  be  illegal  and  void."  Ki)ig  v.  Moffat,  1  Leach,  43L 
And  Baron  Eyrb  said  in  Jories  S  Palmer^ s  Case,  id.  366,  that 
the  instrument  to  be  the  subject  of  forgery  must  '^  purport  on 
the  face  of  it  to  be  good  and  valid  for  the  purpose  for  which  it  was 
created."    2  Bish.  Grim.  Law,  §  506. 

The  demurrer  to  the  indictment  should  have  been  sustained* 

Judgment  reversed. 
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AuLTKAN  y.  Mallobt. 

(5  Neb.  178.) 
(hndUional  sale  of  goods, 

A  sale  and  delivery  of  goods  on  condition  that  title  la  not  to  yeet  until  the 
porehaae-monej  is  paid  or  aecnred,  does  not  vest  the  title  antil  the  perform- 
ance of  the  condition,  and  the  vendor,  in  case  of  non-performance,  may  re- 
possess himself  of  the  goods  even  as  against  creditors  of  the  vendee. 

ACTION  of  replevin.  Plaintiff  in  error  sold  goods  to  one  John* 
^n^and  received  in  settlement  his  notes,  containing  a  clause 
that  title  to  the  goods  was  not  to  vest  nntil  the  notes  were  paid. 
The  defendant  in  error,  a  constable,  levied  on  and  took  the  goods  by 
virtue  of  an  execution  against  Johnson.  It  appeared  that  neither 
the  defendant  in  error  nor  the  judgment  creditor  had  any  knowl- 
edge or  notice  of  the  terms  of  the  sale.  The  defendant  in  error 
had  judgment 

Jf.  B.  G.  True  and  W*  H,  Morris,  for  plaintiffs  in  error. 
Hctstings  £  McGintie,  for  defendant  in  error. 

Maxwell,  J.  A  sale  and  delivery  of  goods,  on  condition  that 
the  property  is  not  to  vest  until  the  purchase-money  is  paid  or 
secured,  does  not  pass  the  title  to  the  vendee  until  the  condition  is 
performed  ;  and  a  vendor,  in  case  the  condition  is  not  fulfilled,  has 
a  right  to  repossess  himself  of  the  goods,  both  against  the  vendee 
and  against  his  creditors.  Story  on  Sales,  §  313  ;  Hussey  v. 
T7iornton,  4  Mass.  405 ;  Marston  v.  Baldwin^  17  id.  606 ;  Bar- 
ret V.  Pritchardy  2  Pick.  512 ;  Hill  v.  Freeman,  3  Cush.  257 ; 
Oambling  v.  Read,  1  Meigs,  281  ;  Bigelow  v.  Huntley,  8  Vt  151  ; 
Smith  Y.  Foster,  Id  id.  182 ;  Brewster  v.  Baher,  20  Barb.  364 ; 
George  v.  Stubbs,  26  Me.  243  ;  Stewall  v.  Henry,  9  AJa.  24. 

No  one  can  sell  a  greater  interest  in  property  than  he  possesses, 
unless  the  real  owner  so  far  encourages  and  sanctions  the  sale  as  to 
be  estopped  from  asserting  title  to  the  property  sold.  Where  goods 
are  delivered  to  the  vendee,  the  intention  of  the  parties  determines 
the  interpretation  to  be  given  to  the  delivery.     If  the  vendor,  or 


JULY  TERM,  1876.  47^ 


Palmer  v.  Largent. 


his  authorized  agent,  delivers  goods  unconditionally,  he  cannot 
afterward  assert  a  claim  of  title  thereto;  or  if,  having  delivered  the- 
propei*ty  to  the  vendee  conditionally,  he  afterward  in  any  manner- 
waives  his  right  to  the  title  of  the  property  sold,  he  cannot  after- 
ward maintain  an  action  of  replevin  to  recover  possession  thereof. 
But  the  question  of  waiver,  when  put  in  issue,  is  a  question  of  fact 
that  should  bo  submitted  to  the  jury.  See  Estabrook  v.  Omaha- 
Hotel  Co.y  6  Neb.  76. 

In  this  case,  the  court  instructed  the  jury  to  return  a  verdict  for 
the  defendant ;  in  this  there  was  error.  The  judgment  of  the  Dis- 
trict Court  is,  therefore,  reversed,  and  the  cause  remanded  for  a  new^ 
trial. 

Reversed  and  remandedm 


Palkeb  v.  Largbht. 

(5  Neb.  S8.) 

IfMnat&rial  aiteraiian  of  note. 

Where  to  a  promissory  note  the  maker,  after  signing  and  before  delivery, 
added  the  words,  "  this  note  is  given  upon  condition/'  bat  there  was  nothing 
to  show  what  the  condition  was,  and  the  payee  detached  those  words,  and . 
transferred  the  note  to  a  bona  fide  purchaser,  held,  that  the  alteration  did^ 
not  vitiate  the  note,  and  that  it  was  error  to  sabmit  the  question  of  materi- 
ality to  the  Jury.    (See  note,  p,  481.) 

ACTION  on  promissory  notes.    The  opinion  states  the  facts  of 
the  case. 

Schaenheit  £  Reavis,  for  plaintiffs  in  error. 

Prank  Martin  and  E.  3.  TowUy  for  defendant  in  error. 

Lake,  C.  J.  I.  The  action  in  the  court  below  was  brought  by 
the  plaintiffs,  as  indorsers  of  two  promissory  notes  executed  by  the 
defendant,  for  (167.50  each,  negotiable  and  payable  in  twelve  and 
eighteen  months  respectively.  By  the  bill  of  exceptions  it  appears 
that  the  plaintiffs  received  said  notes  in  the  ordinary  course  of 
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bofliness  beforo  maturity,  p&ying  therefor  a  valuable  consideration, 
80  that  they  are  to  be  regarded  in  the  light  of  innocent  holders  of 
commercial  paper.  The  defense,  which  seems  to  have  been  relied 
upon  on  the  trial,  and  in  respect  to  which  the  alleged  errors  occur- 
red,  consisted  of  an  alteration  of  these  notes  by  the  payee,  before 
they  were  transferred  to  the  plaintiffs.  This  alteration  was  effected 
by  detaching  from  each  of  the  notes  the  words,  *^  this  note  is  givea 
upon  condition,"  which  had  been  appended  thereto  by  the  maker^ 
after  he  had  signed  them,  but  before  their  delivery  to  the  payee. 

Of  themselves,  these  words  were  wholly  ineffectual  to  vary  <tf 
modify  the  terms  of  the  notes  to  which  they  were  attached,  even  m 
between  the  maker  and  payee.  What  the  nature  of  the  conditioiK 
was,  or  whether  it  had  the  effect,  in  a  certain  contingency,  to 
change  the  liability  of  the  maker,  nowhere  appears.  Surely  it  can- 
not be  legitimately  inferred  from  them,  that  the  payment  of  the 
notes  was  made  conditional  upon  the  happening  of  any  event  what- 
ever ;  nor  do  we  see  how  the  removal  of  these  words  could  have 
prejudiced  the  defendant  in  the  least  possible  degree.  It  is  doubt- 
less the  law,  as  adjudged  in  numerous  cases,  that  a  memorandum, 
written  under  a  promissory  note,  and  qualifying  it,  is  to  be  taken 
as  a  part  of  the  contract,  and  given  due  weight  in  its  construction. 

So,  too,  the  fraudulent  removal  of  such  a  memorandum  vitiates 
the  note,  and  avoids  the  obligation  of  the  maker,  even  in  the  hancU 
of  a  boiiajide  holder.  Waii  v.  Pomeroy^  20  Mich.  425;  4  Am.  Sep. 
d'Jb]  Benedict  v.  CowdeHy  49  N.  Y.  396 ;  10  Am.  Eep.  382.  These 
were  cases  where  the  alteration  was  of  a  material  part  of  the  con- 
tract, by  which  the  liability  of  the  maker  was  altogether  different 
from  that  which  he  originally  assumed.  But  in  the  case  before  us, 
for  aught  thai  appears,  the  alteration  was  of  an  immaterial  part,  and 
furnishes  us  no  ground  whatever  to  defeat  a  recovery  on  the  note& 

We  hold,  that,  when  the  plaintiffs  had  established  the  fact  of 
their  being  bona  fide  holders  of  these  notes,  for  value,  they  were 
entitled  to  a  verdict  in  their  favor,  notwithstanding  the  alleged 
alteration.  It  follows,  therefore,  that  the  testimony  of  the  two 
witnesses,  Riggs  and  McPherson,  as  to  the  alteration,  and  to  which 
the  plaintiffs  objected,  on  the  ground  of  its  immateriality,  should 
have  been  excluded  from  the  jury.  Its  admission  gave  the  jury 
to  understand  that  it  was  material  to  the  issne,  and  proper  to 
defeat  a  recovery  on  the  notes.  In  this,  we  think,  there  was  error, 
which  calls  for  a  reversal  of  the  judgment 
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IL  The  court  was  requested,  on  behalf  of  the  plaiutifiFs,  to 
charge  the  jury,  that  if  they  found,  from  the  evidence,  **  that  the 
plaintiffs  were  bona  fide  holders  of  the  notes,  and  received  them  in 
good  faith,  indorsed  to  them  by  L.  S.  Riggs,  the  payee,  before 
due,  and  for  a  valid  consideration  paid  by  them,  the  jury  should 
find  for  the  plaintiffs."  This  was  refused,  and  the  following 
instruction  substituted  and  given,  viz.:  ^^If  the  jury  find,  from  the 
evidence,  that  the  plaintiffs  are  bona  fide  holders  of  the  notes  in 
controversy,  and  received  them  in  good  faith,  properly  indorsed 
before  due,  and  for  a  valuable  consideration,  and  iluit  said  notes 
ham  not  been  maieriaUy  ehafigedy  then,  in  that  event,  you  must  find 
for  the  plaintiffs."  The  first  of  these  instructions  was  based  upon 
the  idea,  that  the  alleged  alterations  of  these  notes  was  entirely 
immaterial,  furnishing  no  reason  whatever  why  their  payment 
should  not  be  coerced.  In  it  we  think  the  law  of  the  case  was 
stated  correctly,  and  it  ought  to  have  been  given  as  requested,  and 
without  modification. 

In  the  instruction  which  the  court  substituted  for  this  one,  there 
is  error  in  the  portion  which  we  have  italicized,  by  which  the  jury 
were  intrusted  with  the  duty  of  deciding  upon  the  materiality  of 
the  alteration.  This  duty  rests  upon  the  judge  presiding  at  tha 
trial,  and  could  not  be  shifted  upon  the  jury.  Further,  we  are  of 
opinion,  that  the  instruction  given  by  the  court,  on  its  own 
motion,  was  well  calculated  to  mislead  the  jury,  for  while  abstractly 
considered,  it  states  the  law  respecting  the  alteration  of  commer- 
cial paper  correctly,  it  was  inapplicable  to  the  case  as  made  both 
by  the  pleadings  and  the  evidence.  The  jury  were  given  to  under- 
stand, by  the  silence  of  the  court  on  that  point,  that  the  alleged 
alteration,  if  established,  was  fatal  to  the  plaintiffs'  case.  They 
should  have  been  told  that  it  was  of  no  consequence  whatever,  and 
could  not  relieve  the  defendant  of  the  obligation  which  he  had 
assumed. 

For  these  reasons  the  judgment  of  the  court  below  is  reversed, 
and  -a  new  trial  awarded. 

Judgment  accordingljf, 

Kon  BT  THB  RspoiiTBB.— The  dootriue  of  this  case  wan  applied  In  anotlier 
ease  In  the  same  ooart,  reported  In  the  flame  volume,  at  page  480,  (Hioer  ▼. 
Hawley.  That  was  the  case  of  a  written  contraot  for  the  sale  of  flax  seed.  In  whieh 
the  vendee  agreed  to  sow  the  seed  and  sell  the  entire  crop,  less  fifty  bushels,  at  a 
fixed  price,  to  the  vendor.    After  execution,  the  vendor  privatelj  added  to  the 
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ooutraot,  below  the  signature,  the  words,  '*$6.00  commUsioii  to  be  charged  on 
the  attj  bnshels  reserved.*'  The  court  said :  "  lu  this  oaae  there  is  no  alter»- 
tion  of  the  ooutraot.  The  memorandum  complained  of  is  not,  and  does  not 
inirport  to  be  any  portion  of  the  contract.  It  is  at  most  a  mere  memorandum. 
It  is  for  the  court  and  not  for  the  Jury  to  determine  whether  an  alteration  is 
imntateriaL  The  court  therefore  erred  in  submitting  this  question  to  the  Juiy.** 

Parsons  (3  Bills,  6i6)  states  the  rule  thus:  '*If  the  new  writing  is  a  men 
memorandum  outside  of  the  note,  it  is  not  an  alteration :  and  if  such  a  sepa- 
rate memorandum  was  originally  attached  to  the  note,  and  it  had  no  binding 
obligation,  the  cutting  it  off  was  no  material  alteration.  For  an  altensiiun,  to 
operate  as  ■odli,  must  iu  the  first  place  vaiy  the  legal  meaning  of  the  p^mt,  and 
in  the  next  place  make  the  new  meaning  obligatory.** 

In  8taU  ▼.  Stratum.  27  Iowa,  420;  8.a,  1  Am.  Rep.  1S2,  the  alteration  oonsiatod  in 
tearing  off  ftom  apromissoiy  note  the  following  words,  underwritten  at  the 
time  of  ezecution:  **When  the  said  Brown  sella  fifty  dollars'  worth  of  the  water 
elevator,  and  pays  twenty-five  doUan,  his  note  to  be  considered  paid.**  TlUa 
wai  held  foigery. 

In  WaU  ▼.  Pomeroy,  20  Mich.  426 ;  8.  c,  4  Am.  Rep.  896^  the  following  memoran- 
dum, written  under  a  promissory  note  at  the  time  of  its  ezecution,  was  torn  off: 
**If  the  machine  should  not  be  delivered  this  note  not  to  be  paid."  The  machine 
not  having  been  delivered,  the  destruction  of  the  memorandum  was  held  to 
avoid  the  note  even  in  the  hands  of  a  bonajide  purchaser. 

The  most  recent  adjudication  on  this  subject  is  Cowee  ▼.  Cornel/,  Just  decided 
in  the  Court  of  Appeals  of  this  State,  and  not  yet  reported.  The  defendant's 
testator  gave  a  note  for  $20,000  to  his  grandson,  which  the  latter  claimed  to 
have  been  executed  for  services,  but  which  the  defendant  claimed  to  have  been 
a  mere  gift.  The  note  was  written  upon  a  printed  blank  form  in  the  maker's 
note-book,  and  when  he  delivered  it  there  was  a  '*stub"  attached  to  it,  oou« 
taiuiug  memoninda  of  the  date,  amount,  and  the  name  of  the  payee,  and  the 
following  words:  ** To  make  the  amount  the  same  as  Chas.  W.  Cornell."  »it 
was  proved  that  the  maker  had  made  Charles  W.  Cornell,  who  was  auot^ier 
grandson  of  his,  a  present  of  $20,000.  The  payee  tore  off  the  stub  aod  traoa- 
ferred  the  note.    This  act  was  held  not  to  be  a  material  alteration. 

Where  there  was  written  at  the  bottom  of  a  note,  at  the  time  it  was  made,  a 
memorandum  that  it  was  not  to  be  collected  until  a  designated  person  *"  should 
take  it  up  nimself,"  as  the  maker  **  had  paid  him  for  the  same,"  this  conati* 
tutes  part  of  the  contract,  and  the  removal  of  i^  by  the  payee  or  indorsee  rea- 
ders the  note  void.  The  presumption  is  that  any  additional  memorandum  ia  a 
material  part  of  the  ccutract,  and  this  presumption  cannot  be  overcome  except 
by  clear  proof  to  the  oontraxy.    Johnmm  ▼.  Ueagan,  28  Me.  SW. 

A  memorandum  subjoined  to  a  note  payable  on  demand,  that  it  was  **  one« 
half  payable  in  12  months,  the  balance  in  24  months,"  is  a  material  part  of  the 
contract,  and  not  repugnant,  and  parol  evidence  is  admissible  to  show  that  it 
was  so  subjoined  by  the  parties.    Heywood  v.  Fcfrit*,  10  Pick.  228. 

A  bargain  was  made  between  the  plaintiff  and  defendant  for  the  pi>rohase  of 
land,  for  which  the  defendant  was  to  pay  one-half  in  stock  at  the  end  of  one 
year,  if  the  plaintiff  chose  to  take  It,  otherwise  all  cash  at  the  end  of  two  years; 
two  notes  were  written  for  the  purchase-price,  on  the  same  paper,  payable  on 
demand,  with  interest;  the  defendant  objected,  and  a  memorandum  in  accord* 
aiioe  with  the  bargain  was  written  at  the  bottom  of  the  paper,  and  defendant 
signed  the  notes;  the  plaintiff  refused  to  take  stock,  and  before  th«  two  years 
cut  off  the  memorundum,  and  sued  on  the  notes,  aud«  becoming  nonsuit,  sued 
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tgabi  after  two  jeara  on  the  iiotea  and  in  aMumpsU ;  held^  that  the  cutting  off  of 
the  memoranduin  wan  a  material  alteration,  and  he  ooold  not  receiver  on  the 
notes,  nor  on  the  parol  promise,  because  that  was  merged  in  the  written 
promise.    Wfteelock  v.  Freeman^  18  Pick.  16&. 

la  Jofi€S  ▼.  Foles,  4  Mass.  24&,  the  expression  **  [Foreign  Bills],*'  pUused  at  the 
bottom  of  the  note  at  the  time  of  signing,  was  held  by  Pabsons,  C.  J.,  to  render 
the  note  negotiable. 

A  memofaadum  at  the  foot  of  a  note,  stating  that  the  note  was  secured  by  t 
mortgage  held  by  a  third  persion  in  trust  for  the  holder,  KM,  that  it  was  a  part 
of  the  oontract  and  a  material  condition,  and  if  the  holder  disooyered  that  the 
note  was  not  thus  secured,  ho  might  rescind  the  contract,  and  reoorer  the 
money  he  had  lent  the  maker  on  the  note,  at  any  time.  Shaw  v.  Methoditt  JEE. 
Society,  8Metc.  228. 

The  like  addition  of  the  words,  '*  in  facilities,*'  was  held  to  render  the  note 
▼old,  those  words  being  understood  to  mean  notes  of  Ck>nnectlcut  banks,  pay* 
able  two  years  after  the  close  of  the  war  of  1812.    Sprinafkld  Bank  ▼•  'Merriekt 

14  Mass.  822. 

In  Bank  of  America  ▼.  Woodworth,  18  Johns.  816 ;  19  id.  801,  the  maker  of  a 
note,  without  the  knowledge  of  the  Indorser,  added  in  the  margin,  "payable 
at  the  Bank  of  America,"  which  place  was  in  New  York  city,  whereas  the  note 
was  made,  dated,  and  indorsed  at  Albany.  Held,  immaterial,  on  the  ground 
that  where  no  place  of  payment  is  designated,  an  indorser  in  blank  leaves  it  to 
the  discretion  of  the  maker,  except  where  bad  faith  or  unreasonableness  Is  ex- 
hibited. But  where  a  bill  of  exchange  had  been  accepted  generally,  and  the 
drawer,  without  the  consent  of  the  acceptor,  added-  the  words,  **  payable  at 
Mr.  B*8,  C  street,**  the  acceptor  was  held  discharged.  Coise  ▼.  HiUscstt,  4  B.  Jt 
Aid.  197.  The  court  said,  **  This  might  subject  the  party  to  some  inconven- 
ience,** namely,  dishonor  of  the  bill  and  suit  and  arrest.  But  where  a  note 
pa/able  to  the.  order  of  the  maker  is  indorsed  by  him  In  blank.  It  may  be  treated 
as  a  note  payable  to  bearer,  notwithstanding  a  memorandum  at  the  foot  indi- 
cating a  particular  place  of  payment.    Masters  v.  DareUo^  8  C.  B.  488. 

The  marginal  figures  in  a  bill  of  exchange  are  merely  for  convenience  of  ref« 
erence,  and  form  no  material  part  of  the  contract.  Smith  ▼.  Smithy  1  R.  1. 808. 

Words  written  on  the  back  of  a  note  are  prima  fade  no  part  of  the  contract^ 
and  are  presumed  to  be  done  after  the  note  is  completed.  The  test  of  the  ma- 
teriality of  any  memorandum  on  the  back  or  foot  Is  the  time  and  intent  of 
making  It.  An  erasure  of  such  a  memorandum  need  not  be  explained  in  a 
suit  on  the  body  of  the  instmmeut.    Bay  v.  Shraeder^  60  Miss.  828. 

In  Benedict  V.  Cotoden,49N.  T.806;  &c.,10  Am.  Rep.  382,  at  the  bottom  of  the 
note  pliable  in  one  year,  were  the  words :  **  The  above  note  to  be  paid  from  the 
profits  of  machines  when  sold;**  held,  that  cutting  off  these  words  vitiated  the 
note  in  the  hands  of  an  Innocent  purchaser.  The  opinion  reviews  all  the  author- 
ities, and  seems  to  overrule  Sanders  ▼.  Btuiont  8  Johns.  486,  and  Tappan  v.  My, 

15  Wend.  882;  which  were  cases  of  Indorsed  memoranda.  It  also  casts  some 
doubt  on  Bank  of  America  v.  Woodteortht  supra.  The  court  say :  **  It  Is  a  ques- 
tion to  be  determined  upon  the  circumstances  whether  a  memorandum  or 
indorsement  upon  a  note  or  bill  is  intended  as  a  part  of  the  contract  and  a  mod- 
ification of  the  note  or  bill,  or  whether  it  Is  merely  an  ear  mark  for  the  purpose 
of  Identification,  and  when  the  latter  is  the  character  and  purpose,  it  will  not 
modify  or  affect  the  contract^  as  it  is  no  part  of  it.  Many,  if  not  most,  of  the 
decisions  in  England  have  been  rendered  upon  technical  questions  int>wlng  out 
of  the  stamp  acts  and  the  forms  of  pleading,  but  still  are  significant  as  to  the 
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eharacter  or  effeot  of  a  memorandum  at  the  foot  of  or  indorsed  upon  a  promis- 
sory note,  prior  to  or  simultaneously  witb  the  sigiiiiig  by  the  maker,  and 
before  a  delivery  to  the  payee,  and  with  intent  to  declare  the  extent  and  terms 
of  liability  assumed,  or  intended  to  be  assumed.  In  some  oases  it  is  said  that 
the  uamittff  of  a  place  of  payment  in  the  corner  does  not  make  that  a  partof  the 
ooutract,  but  it  is  not  on  the  principle  that  l>ecause  the  writing  Is  In  the  ooniar 
it  cannot  therefore  form  a  part  of  the  contract,  but  because  what  is  there 
written  was  regarded  by  the  courts,  by  reason  of  the  mercantile  usage,  a  mere 
memorandum  for  the  convenience  of  parties.  Per  Lord  Gampbbix,  G.  J.,  in 
WarHngUMy.EwrlyrZ'B.  fcB  708." 

'  In  FUteher  v.  Blodgelt^  16  Vt.  20,  a  maxKltial  memorandum,  on  a  note  payable 
one  day  after  date,  in  the  words,  **  payable  In  merchantable  foiled  oloth,  one 
year  from  the  month  of  October  next,"  was  held  a  material  and  consistent  part 
of  the  contract.  The  o<mrt  says  :  **  The  parties  wished  to  make  a  contract, 
payable  In  fulled  cloth,  on  time,  and  having  blank  notes  on  hand  payable  gen^ 
rally  one  day  after  date,**  with  a  large  margin,  and  the  word  *  payable  **  printed 
there.— In  order  to  qualify  this  pnyabUUy^  when  necessary, — they  filled  the 
blank  with  date  and  sum,  and  Inserted  the  time  and  mode  of  payment  in  tha 
margin  where  the  blank  Indicated.  It  was  then  signed,  without  enwiugtha 
words,  *  one  day  after  date.*  '* 
See,  alio,  two  articles  on  this  subject,  16  Albany  Law  Journal,  pp.  6A,  80i 


Davis  y.  First  National  Bank  of  CHBYEmnE. 

(5Neb.2iM.) 

Married  w>fnan*t  note  for  overdrttft. 

A  married  woman  is  liable  upon  her  promissory  note  given  for  an  ovatdrall  of 

her  bank  account. 

ACTION  against  a  married  woman  on  her  promiaaory  note. 
Judgment  was  rendered  against  her  below.    The  facts  appear 
in  the  opinion 

O.  W.  Ambrose  (with  whom  was  J.  C.  dnoin)  tor  plaintiff  in 
error. 

Oeo.  L  OUbert,  for  defendant  in  error. 

Oaktt,  J.  The  plaintiff  in  error  was  sued  upon  a  promissoiy 
note,  dated  June  26^  1871.  The  main  facts  disclosed  by  the  testi- 
mony substantially  show,  that  the  plaintiff  had  deposits  of  money 
in  her  own  name,  and  to  her  own  account  and  credit,  with  J.  "H^ 


I 
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Bogers  &  Co.,  bankers  of  Cheyenne,  W.  T.     The  note  was  given  tc 
settle  the  amonnt  overdrawn  on  this  account  by  plaintiff;  and  J^ 
H.  Bogers  indorsed,  sold,  and  delivered,  the  note  to  the  defendant 
in  error  before  it  became  due.     A  large  portion  of  these  deposits 
were  made  by  the  husband  of  the  plaintiff;  but  he  says  that  they 
were  made  for  her  separate  use,  on  her  account,  and  to  her  credit 
J.  H.  Bogers  ft  Co.  made  some  collections  for  the  plaintiff,  issuing 
out  of  her  separate  property,  and  placed  the  same  to  her  credit  in 
the  bank  account,  and,  also,  paid  some  taxes  for  her,  and  charged 
the  same  to  her  account  with  the  bank.    The  plaintiff  owned,  in* 
her  own  right  as  her  separate  property,  considerable  estate  in  Chey- 
enne, W.  T.,  and  also  in  Omaha,  and  Douglass  county,  Nebraskai^ - 
The  mono    drawn  from  the  bank  upon  her  checks  was  mostly,  ifT 
not  all,  expended  by  her  in  building  a  house  on  her  lands,  costing^' 
six  thousand  dollars,  in  improving  her  property,  and  sonte  ^'  was 
used  for  living  of  family,  clothing,  and  household  expenses.'' 

Now,  the  main  question,  presented  for  consideration  by  the  plead* 
ings  and  exceptions  taken  in  the  case,  is,  that  the  plaintiff  is  a 
married  woman,  and,  therefore,  under  the  facts  in  the  case,  a  per- 
sonal judgment  at  law  cannot  be  sustained  against  her  upon  the 
note.  It  seems  very  clear  from  the  testimony  in  the  ease  that  the 
deposits  made  by  the  husband  were  for  the  separate  use  of  the 
plaintiff,  and  became  her  separate  property,  and  were  controlled, 
drawn  out  of  the  bank,  and  disposed  of  by  her  for  her  own  use. 
No  other  person  claimed  any  right  to  or  ownership  over  the  fund; 
and,  therefore,  the  bank  held  the  money  in  trust  for  the  plaintiff, 
and  subject  to  be  paid  out  only  upon  her  orders.  The  bank  account 
was,  therefore,  exclusively  her  own  separate  business;  and  by  over- 
drawing her  account  she  incurred  a  debt,  which  it  seems  was  with 
reference  to,  and  upon  the  faith  and  credit  of,  her  separate  estate, 
and  the  rule  of  the  common  law  is,  that,  in  regard  to  such  separate 
property,  she  is  considered  as  a  f&nie  sole.  Perry  on  Trusts,  §  32; 
Hill  on  Trusts,  421. 

But  the  settled  doctrine  of  the  common  law  is,  that  the  general 
engagements  of  a  married  woman,  in  respect  to  her  separate  property, 
could  only  be  enforced  in  equity;  and  this,  not  upon  the  ground 
that  she  could  make  valid  contracts  in  law  or  equity,  but  because 
her  honest  engagements  ought  to  be  answered;  and,  hence  it  is  said 
that  ^'  intimately  connected  with  the  right  of  a  married  woman  to 
dispose  of  her  separate  property  is  the  right  or  power  of  such 
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feme  covert  to  contract  debts  and  charge  her  separate  estate,  either 
by  specific  agreements  in  relation  to  it,  or  by  general  engagements; 
*    *    *    and  her  separate  estate  will  be  bound  to  make  good  her 
contracts,  and  it  may  be  reached  by  proper  proceedings,  thoagh  she 
is  not  personally  liable."  Perry  on   Trusts,  §§   596,   657,  662; 
Penh  V.  Simonsouy  2  Beas.  232;  Glass  v.  Warwick,  40   Penn.  St 
140.    But  in  more  recent  times,  many  of  the  States  have,  by  statu- 
tory law,  made  radical  and  thorough  changes  in  the  condition  of  a 
/erne  covert,  and   incompatible  with   that  simplicity  from  which 
imany  of  the  common-law  rules  have  been  derived.     These  statutes 
4iave  legalized  the  contracts  of  married  women;  and  so  far  as  her 
-separate  property  is  concerned,  she  is  a  fenie  sole,  and  can  legally 
contract  and  deal  with  her  property  as  she  pleases.     She  can   bind 
it  by  general  engagements;  but  ^^it  should  appear  that  the  engage- 
ment is  made  with  reference  to,  and  upon  the  faith  and  credit  of 
her  estate;  and  the  question,  whether  it  is  so  or  not,  is  to  be  judged 
*y  the  court."    Perry  on  Trusts,  §  659;  Frary  v.  Booths  37  Vt 
.78;  Todd  v.  Lee,  15  Wis.  365;  Same  v.  Same,  16  id.  480.  In  regard 
to  her  property  it  is  said  that  this  change  made  by  statutory  law 
''  in  the  relative  right  and  powers  of  husband  and  wife  must,  of 
necessity,  give  a  different  operation  to  the  rules  of  law  by  which 
they  are  to  bo  governed.     The  right  being  vested  in  the  wife  by 
statute,  it  must,  if  the  fact  is  to  be  enforced,  remain  intact  until  she 
consents  to  dispose  of  the  property,  for  the  riglit  includes/u/^  dofHiti^ 
ion  over  it;*'  and,  therefore,  her  property,  both  real  and  personal, 
is  to  be  under  her  sole  control,  and  to  be  held,  owned  and  possessed 
by  her  the  same  as  though  she  were  unmarried;  and  in  respect  to  it, 
she  alone  has  the  jus  disponendi,     Emerson  v.  Clapton,  32  111.  496; 
Jones  v.  Orosthwaite,  17  Iowa,  402;  Todd  v.  Lee,  15  Wis.  380. 

Our  legislative  act,  **  relating  to  the  rights  of  married  women,'* 
approved  March  1,  1871,  provides  that  "  a  married  woman,  while 
the  marriage  relation  exists,  may  bargain,  sell  and  convey  her  real 
and  personal  property,  and  enter  into  any  contract  with  reference 
to  the  same,  in  the  same  manner,  to  the  same  extent,  and  with 
like  effect,  as  a  married  man  may,  in  relation  to  his  real  and  per- 
sonal property ;"  and  that  "  a  woman  may,  while  married,  sue  and 
bo  sued  in  the  same  manner  as  if  she  were  unmarried."  It  is  not 
necessary  now  to  inquire  into  the  wisdom  of  the  act  in  regard  to 
the  extent  it  goes  in  legalizing  the  contracts  of  a  married  woman, 
or  in  regard  to  the  right  of  action  by  or  against  her,  as  though  she 
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were  2k  feme  sole.  The  statute  confers  on  her  the  right  and  power 
to  make  legal  and  binding  contracts;  it  gives  her  the  legal  right  to 
sue,  and  makes  her  legally  liable  to  be  sued  on  her  contracts,  in 
the  same  manner  as  if  she  were  unmarried,  and  the  court  must  ex- 
pound the  law  as  it  finds  it  made  by  the  constitutional  law-making 
power.  But  the  rule  must  be  observed,  that  all  such  contracts  of 
a  fefne  covert  must  be  with  reference  to,  and  upon  the  faith  and 
credit  of,  her  separate  estate.  We  think  the  case  at  bar  comes 
within  this  rule;  and,  therefore,  the  judgment  of  the  court  below 
should  be  affirmed. 

Judgment  affirmed^ 


Ohbkey  v.  Whitb. 

(5Neb.8BL) 
Utwry  by  agmU. 


Where  one  Intrusts  his  money  to  another  to  loan,  and  the  agent,  without  the 
knowledge  of  his  principal,  leoeives  anlawfal  interest  or  abonos,  which  he 
appropriates  to  himself,  the  transaction  is  osarious. 

A  OTION  of  foreclosure.    The  opinion  states  the  case. 

B.  F.  Perkins  and  J.  H.  Brotuiy,  for  appellant 
S.  P,  Davi(ho%  for  appellee. 

Lake,  G.  J.  This  case  is  brought  into  this  court  by  appeaL  It 
was  commenced  originally  to  obtain  the  foreclosure  of  a  mortgage, 
given  to  secure  the  payment  of  five  promissory  notes  for  |i25  each, 
to  the  plaintiff.  Two  defenses  are  interposed : first,  usury;  and  second^ 
that  at  the  time  of  the  execution  of  the  mortgage  the  premises 
therein  described  were  occupied  and  claimed  as  a  homestead,  under 
the  act  of  Congress  approved  May  20,  1862,  entitled,  *^  an  act  to 
secure  homesteads  to  actual  settlers  on  the  public  domain,"  and 
for  which  the  patent  had  not  then  been  issued. 

In  the  court  below  there  was  a  general  finding  in  favor  of  the 
defendants,  and  the  case  dismissed;  from  which  the  plaintiff  ap- 
pealed. 
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I.  As  to  the  defense  of  usury,  we  think  it  is  made  abundantly 
good  by  the  evidence,  and  that  the  case  is  brought  fairly  within 
the  rule  heretofore  announced  by  this  court  in  the  case  of  Philo  v. 
Butterfield,  3  Neb.  256 . 

[A  discussion  of  facts  is  here  omitted.] 

In  Philo  y.  Butterfield^  before  cited,  this  court  said:  '^It  is  a 
settled  rule  of  law,  which  will  not  be  questioned,  that  in  all  cases 
where  a  person  employ  another  as  his  agent  to  loan  money  for  him, 
and  places  the  funds  m  the  hands  of  the  agent  for  such  purpose, 
the  principal  is  bound  by  the  acts  of  his  agent;  and  if  the  agent 
charges  the  borrower  of  such  money  unlawful  interest,  or  even  de^ 
tnands  a^ul  receives  from  the  borrower  a  bonus  for  such  loan,  and 
appropriates  it  to  his  own  individual  use,  either  ¥rith  or  without 
the  knowledge  of  his  principal,  the  principal  is  affected  by  the  act 
of  his  agent."  We  think  that  the  application  of  this  wholesome 
rule  to  the  facts  proven  by  the  testimony  is  decisive  of  the  case. 
This  business  was  all  intrusted  to,  and  transacted  by  Perkins,  while 
acting  confessedly  as  Cheney's  agent,  and  it  is  clearly  proved  that 
he  contracted  for  an  usurious  rate  of  interest 

[Another  point  is  here  omitted.] 

Judgment  accordingly. 


Thrall  y.  Ohaha  Hotel  GoHPAinr. 

(6  Neb.  a06.) 
Pureha$e  by  tenant  of  incumbrance  on  lecuehold.'^  Setoff. 

Where  a  tenant  in  poBseseion  ander  a  lease  for  yean,  purchaaee  a  judg- 
ment which  is  an  incumbrance  on  the  leasehold,  not  for  profit,  bat  to  pro- 
tect his  poBsession,  he  may  lawfully  offset  the  amount  which  he  paid  ton 
the  same  against  the  rent. 

SUIT  to  compel  the  allowance  of  an  offset.     The  facts  are  stated 
in  the  opinion. 

Oeorge  W.  Doane  and  E.  Wahelgf  for  appeUant. 

CUnion  Briggs,  for  appellees. 
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Oantt,  J.  It  appears  by  the  record,  that  the  defendant  hotel 
company  is  the  owner  of  the  legal  title  to  lots  one  and  two,  in 
block  one  hundred  and  thirty-eight,  together  with  the  buildings 
and  improvements  thei'eon,  situated  in  the  city  of  Omaha ;  that 
on  the  16th  day  of  September,  1873,  the  plaintiff  entered  into  a 
leasehold  contract  vrith  said  company,  for  a  term  of  five  years  from 
the  Ist  day  of  October,  1873,  for  so  much  of  the  building  on  the 
said  lots  which  is  known  and  designated  as  the  **  Grand  Central 
Hotel "  for  hotel  use,  and  agreed  to  pay  for  the  same  a  yearly 
rental  of  four  thousand  dollars,  payable  in  monthly  installments  of 
$333. 33|.  On  the  7th  day  of  December,  1874,  the  plaintiff  pur- 
chased from  R  Hilliker  and  others  a  judgment  which  at  March 
term,  1873,  of  the  District  Court  of  Douglas  county,  they  recovered 
against  the  defendant  company  for  the  sum  of  $2,935.13  damages, 
and  $52^3  costs,  and  caused  an  execution  to  be  issued  thereon  and 
a  levy  to  be  made  on  the  above  property.  On  the  5th  day  of  Janu- 
ary, 1875,  another  execution  was  issued,  commanding  the  sheriff 
to  sell  the  property  so  levied  on  as  aforesaid.  On  this  execution 
the  plaintiff  undertook  to  apply  his  rents,  and  did  so  to  the  amount 
of  one  thousand  dollars  ;  and  the  execution  having  expired,  it  was 
returned  by  the  sheriff. 

The  plaintiff  alleges  in  his  petition  that  the  defendant  company 
is  largely  in  debt,  and  utterly  insolvent ;  and  that  it  refuses  to 
credit  the  amount  of  the  judgment  incumbrance  so  purchased  by 
him,  or  to  permit  him  to  set  off  the  said  judgment  against  the 
rents  as  they  accrued  from  month  to  month ;  and  that  the  said 
defendant  company  is  about  to  institute  proceedings,  by  action  of 
forcible  detainer  or  otherwise,  to  regain  the  possession  of  the  said 
hotel  premises.  lie  asks  that  the  amount  of  said  incumbrance 
may  be  set  off  against  the  rents  accrued  and  to  accrue  under  the 
lease,  and  that  the  defendant  company  be  enjoined  from  disturb- 
ing him  in  his  possession  of  the  premises  under  the  said  lease. 

Now,  the  fact  is  undisputed,  that  long  subsequent  to  the  time 
the  plaintiff  entered  into  possession  of  the  premises  under  the 
lease  to  him  by  the  hotel  company,  he  purchased  the  incumbrance 
on  the  property.  The  levy  made  on  the  property  by  virtue  of  the 
execution  issued  upon  the  judgment  incumbrance  passed  the  prop- 
erty in  the  custody  of  the  law ;  for,  under  the  laws  of  our  State, 
lands  are  made  chattels  for  the  payment  of  debts,  and  may  be 
seised  by  execution  for  that  purpose.  The  plaintiff  afterward 
Vol.  XXV.  —  62 
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caased  another  execation  to  be  issued,  commanding  the  sherifl 
to  sell  the  property  so  levied  as  aforesaid,  and,  hence,  only  one 
step  further  was  necessary  to  be  taken  to  divest  the  title  of  his 
landlord  to  the  property,  namely,  to  effect  a  sale  on  this  execution* 
All  these  steps  were  taken  by  the  plaintiff  long  subsequent  to  the 
time  the  relation  of  landlord  and  tenant  existed  between  him  and 
the  defendant  company.  It  may  be  questionable  whether  a  tenant 
can  in  such  manner  divest  the  title  of  his  landlord  to  the  leased 
premises ;  but  this  is  not  a  necessary  inquiry  at  the  present  time, 
as  the  case  presents  a  very  different  question  for  the  consideration 
of  the  court.  The  plaintiff  did  not  sell  the  property  under  his 
execution,  but  undertook  by  his  own  action  to  appropriate  the 
rents  in  payment  of  the  incumbrance ;  and  the  defendant  company 
having  refused  its  assent  to  this  procedure,  he  brought  this  action, 
and  asks  the  court  to  decree  the  incumbrance,  so  purchased  by  him 
as  aforesaid,  to  be  set  off  against  the  rents  accrued  and  to  accrue, 
until  the  same  is  fully  paid.  The  court  below  allowed  the  set-off 
for  the  amount  actually  paid  by  plaintiff  for  the  incumbrance. 
He  now  complains  that  the  court  erred  in  not  decreeing  the  set- 
off for  the  whole  amount  of  the  incumbrance  as  shown  by  the 
record. 

It  is  said,  that  **  there  is  a  tenure  between  lessor  and  lessee  for 
years,  to  which  fealty  is  incident  by  theory  of  law,  as  well  as  of 
privity  of  estate  between  them."  Lit.  132;  1  Wash.  Beal  Est 
413.  The  parties  must  act  in  good  faith  toward  each  other;  and, 
therefore,  we  think  the  policy  of  the  law  will  not  permit  a  tenant 
to  avail  himself  of  the  advantages,  given  to  him  by  his  possession, 
to  purchase  his  incumbrances  upon  the  premises  for  the  purpose  of 
speculation;  and  then  by  the  aid  of  the  court,  if  necessary,  to  se- 
cure the  whole  amount  of  such  incumbrance  to  be  set  off  against 
the  rents  without  regard  to  the  actual  amount  paid  for  the 
same.  It  seems  to  us  that  such  conduct  would  be  a  breach  of  good 
faith,  and  the  law  would  not  permit  it  Certainly,  the  fealty  inci- 
dent to  the  leasehold  tenure,  as  well  as  the  privity  between  the  par- 
ties, will  not  allow  such  advantage  to  be  taken  by  the  tenant  in 
possession. 

But  if,  while  in  possession  under  the  lease,  the  tenant  shall  pur- 
chase an  incumbrance  on  the  leased  premises,  the  presumption  is 
that  he  did  it,  for  the  only  purpose  permitted  by  law,  that  is,  to  pro- 
tect his  possession  ;  and  in  such  case,  where  the  tenancy  is  for  yean. 
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the  landlord  must  account  to  him  for  what  he  has  paid  for  the  in- 
cumbrance, not  exceeding  what  was  justly  due  thereon  with  interest. 
We  think  this  case  clearly  comes  within  the  principle  enunciated 
in  the  case  of  Mattis  v.  Robinsony  1  Neb.  1. 

The  grounds  upon  which  the  set-off  is  urged  is  the  insolvency 
of  the  defendant  company.  We'  think  the  proofs  in  the  case 
clearly  establish  its  insolvency.  And  the  doctrine  seems  to  be  well 
settled  that  the  insolvency  of  the  party  against  whom  the  set-off 
is  claimed  is  a  sufficient  ground  for  a  court  of  chancery  to  allow 
a  set-off  in  cases  not  provided  for  by  statute,  and  even  in  cases 
where  the  demands  on  both  sides  are  not  liquidated. 

In  Lindsey  v.  Jackson y  2  Paige,  582,  it  is  said  that,  '^  where 
there  are  mutual  demands  between  the  parties  which  cannot  be  set 
off  under  the  statute,  but  which  a  court  of  equity  may  compen- 
sate or  apply  in  satisfaction  of  each  other  without  interfering  with 
the  equitable  rights  of  any  person,  the  fact  that  one  of  the  parties 
is  insolvent  has  frequently  been  held  sufficient  grounds  for  the 
exercise  of  the  equitable  jurisdiction  of  chancery."  1  P.  Wms.  325; 
Pond  V.  Sniithy  4  Conn.  302. 

In  conclusion,  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
have  the  amount  actually  paid  by  him  for  the  incumbrance  set-off 
against  the  rents  coming  to  the  defendant  company,  and  that  the 
defendant  company  be  enjoined  from  disturbing  him  in  the  pos- 
session of  the  premises  under  the  lease ;  and  the  findings  and 
decree  shall  be  in  accordance  with  this  opinion. 

Decree  accordingly. 


Matberrt  v.  Willoughby. 

(6  Neb  388  ) 
Statute  of  HmUations  —  Effect  of  payment  by  one  partner  ttfter  dieeolfiHan, 

Where,  after  diflsolution  of  a  partnership ,  one  of  the  late  partners,  without 
the  knowledge  or  authority  of  the  other,  made  pa jments  upon  a  debt  against 
which  the  statute  of  limitations  had  ran,  hetd,  that  sach  payments  did  not 
revive  the  debt  as  against  his  late  copartner. 


i 
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A  CTION  on  promissory  note.     The  facts  appear  in  the  opinion. 

T,  Applegei,  for  plaintifiF  in  error. 

S.  jP.  Davidson^  for  defendant  in  error. 

Gantt,  J.  In  the  court  below,  serrice  of  sammons  was  had  on 
C.  N.  Mayberry  only;  he  pleaded  the  statute  of  limitations,  and 
he  now  brings  the  case  into  this  court  as  plaintiff  in  error. 

It  appears  from  the  facts  admitted,  that  the  plaintiff  in  error 
and  J.  G.  Mayberry  were,  formerly,  partners,  doing  business  in  the 
State  of  Illinois,  under  the  firm  name  of  J.  0.  ft  0.  N.  Mayberry; 
that  on  the  14th  day  of  January,  1864,  the  note,  on  which  this 
action  was  brought,  was  executed  by  the  firm  and  delivered  to  the 
defendant  in  error;  that  on  the  29th  day  of  March,  1864,  the  part- 
nership was  wholly  dissolved,  and  that  on  or  about  the  15th  day  of 
July,  1868,  the  defendant  in  error  had  notice  of  the  dissolution  of 
the  partnership;  that  in  March,  1869,  the  plaintiff  in  error  moved 
to  the  State  of  Nebraska,  and  has  ever  since  resided  there.  J.  G. 
Mayberry  made  partial  payments  on  the  note,  on  the  16th  day  of 
November,  1864,  on  the  1st  day  of  June,  1868,  on  the  25th  day 
of  July,  1870,  and  on  the  29th  day  of  November,  1871;  and  of  these 
payments  the  plaintiff  in  error  had  no  knowledge  whatever,  until 
after  the  commencement  of  the  suit,  on  the  18th  day  of  April, 
1876. 

The  only  question  raised  in  the  case  is:  Do  these  payments  made 
by  J.  0.  Mayberry  take  the  debt  out  of  the  statute  of  limitations 
as  to  the  plaintiff  in  error. 

It  is  said  that  the  statute  is  a  wise  and  beneficial  law,  and  should 
not  be  viewed  in  an  unfavorable  light;  and  it  is  now  generally 
conceded,  that  it  is  not  to  be  construed  as  merely  raising  a  pre- 
sumption of  payment,  but  that  in  its  operation  it  is  intended  to  be 
emphatically  a  statute  of  repose. 

Therefore,  in  order  to  take  a  debt  out  of  it,  there  must  be  an 
unqualified  acknowledgment,  not  only  of  the  debt  as  originally 
due,  but  that  it  continues  so ;  or,  if  the  promise  to  pay  is  condi- 
tional, the  condition  must  be  performed  before  an  action  can  be 
maintained  on  the  promise;  and  the  acknowledgment  or  promise 
must  be  made  by  the  person  to  be  charged,  or  by  8om<>  person 
legally  authorized  by  him  to  do  so. 
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Again,  as  the  law  fitrictly  affects  the  remedy,  and  not  the  merits, 
it  seems  well  settled,  that  upon  the  plea  of  the  statute,  the  lex  fori 
must  prevaiL  McElmoyU  v.  Oohen^  13  Peters,  327  ;  Tawnsend  y. 
Jefnisan,  9  How.  413 ;  BeU  y.  Morrison,  1  Peters,  351. 

Henoe,  the  law  must  be  regarded  as  designed  to  protect  persons 
from  ancient  claims,  whether  well  or  ill  founded;  and  its  tendency 
IS  to  produce  speedy  settlements,  and  if  such  settlements  are  not 
made  within  the  time  limited  by  the  law,  its  effects  are  such  as  to 
extinguish  the  legal  liability  upon  the  debt,  unless  it  be  reyiyed 
by  a  new  promise ;  and,  therefore,  if  the  creditor,  by  his  own  fault 
and  laches,  permits  the  statute  to  attach,  whateyer  may  be  the 
nature  or  character  of  his  claim,  he  cannot  complain  of  the  opera- 
tion of  the  law,  since  it  is  by  his  own  negligence  that  it  can  be 
brought  to  bear  against  him. 

But,  as  J.  C.  and  G.  N.  Mayberry  were  partners  at  the  time  the 
debt  was  contracted,  it  is  contended  that,  notwithstanding  the  dis- 
solution  of  the  partnership  with  notice  thereof  to  the  creditor,  and 
notwithstanding  the  time  limited  by  the  statute  within  which 
actions  can  be  commenced  after  the  cause  of  action  shall  haye 
accrued,  had  long  expired,  as  to  the  plaintiff,  yet  the  payments 
made  by  J.  G.  Mayberry,  as  aboye  stated,  and  without  the  knowl- 
edge Or  assent  of  the  plaintiff,  constitute  an  admission  by  both, 
and  in  law  raises  a  promise  by  both  to  pay  the  claim ;  and  this 
proposition  is  urged  upon  the  ground,  that,  as  J.  G.  Mayberry  had 
authority  to  discharge  the  debt  or  make  payments  thereon,  he 
necessarily  bad  authority,  upon  the  theory  that  a  yirtual  agency 
existed  in  each  co-contractor,  by  his  indiyidual  promise  to  charge 
the  other  with  the  payment  of  the  debt  -  This  is  true  as  to  part- 
ners, for,  it  is  a  familiar  and  well-established  doctrine,  that  during 
the  existence  of  the  partnership,  the  act  of  one  partner  within  the 
legitimate  scope  of  the  partnership  business,  will  bind  the  other 
partners ;  and  this  doctrine,  no  doubt,  bad  its  origin  in  the  fact, 
that  in  a  partnership,  constituted  by  yoluntary  contract,  with  the 
understanding  that  there  shall  be  a  communion  of  profits  between 
them,  there  must  necessarily  be  in  each  partner  a  community  of 
interest  with  the  others  in  the  whole  property,  business  and  respon- 
sibilities, of  the  concern ;  and,  therefore,  each  partner  is  prtsposu 
ins  negotiU  iocietatis  ;  and  in  the  diverse  and  multiplied  transac- 
tions of  the  business,  each  must,  virtute  officii^  become  the  agent 
of  the  others,  when  acting  within  the  scope  and  objects  of  the 
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partnership.  But,  upon  the  dissolution  of  the  partnership,  this 
agency,  as  well  as  the  relation  of  partners,  ceases  to  exist,  and  the 
authority  to  create  new  contracts  is  revoked  ;  and.  the  rights  of  the 
partners  thereafter  can  only  extend  to  the  settlement  of  the  part* 
nership  concerns,  and  the  disbursement  of  the  remaining  funds. 
It  is  said  that,  "  after  dissolution,  no  valid  draft,  acceptance  or 
indorsation  can  be  made  by  the  firm ;  and  it  is  no  authority  to  do 
so,  if  any  partner  is  in  the  notice  empowered  to  receive  and  pay 
the  debts  of  the  company.  The  indorsation,  draft  or  acceptance 
must  be  done  by  all  of  the  partners,  or  by  one  specially  empowered 
to  do  the  act  for  them/'  2  Bell's  Com.  644  ;  Story  on  Part.,  §  33:$; 
1  Smith's  Lead.  Gases,  730.  No  new  contract  can  be  created  in  the 
name  of  the  firm,  and  no  one  of  the  partners  can  create  such  con- 
tract so  as  to  charge  the  others,  unless  they  specially  authorize  him 
to  do  so  for  them. 

Now,  the  doctrine  seems  well  settled  by  authority,  that  an  ac* 
knowledgment  is  to  be  considered,  not  as  a  continuation  of  the  old 
promise,  but  as  the  evidence  of  a  new  promise ;  and,  therefore,  it 
is  alone  this  new  promise  which  takes  the  debt  out  of  the  statute. 
This  new  promise  is  a  new  contract,  nothing  more,  nothing  less  ; 
and  it  is  a  contract  to  pay  a  pre-existing  debt,  which  of  itself  does 
not  bind  the  party,  because  by  force  of  the  law  it  was  extinguished. 
Hence,  is  not  the  acknowledgment,  in  essence  and  in  law,  the  cre- 
ation of  a  new  contract,  which  gives  the  creditor  a  new  cause  of 
action,  and  not  simply  the  enforcement  of  the  old  one  ?  It,  there- 
fore, seems  clear,  both  upon  principle  and  authority,  that  after  the 
relation  of  partners  has  ceased  to  exist,  one  of  the  partners  cannot, 
upon  the  ground  of  mutual  agency,  bind  the  others  by  such  con- 
tract. The  relation  of  the  partners  to  their  creditors,  then, 
becomes  that  of  joint  debtors.  Bell  v.  Morrison^  supra;  Hockley 
V.  Patrick,  3  Johns.  528 ;  Oreen  v.  Crane,  %  Ld.  Baym.  1101 ; 
Thcmpson  v.  Peter,  12  Wheat.  565  ;  Tnmpkine  v.  Brawn,  1  Denio, 
247;  Dean  v.  Hewit,  5  Wend.  257;  Dunham  v.  Dodge,  10  Barb.  569; 

It  is,  however,  urged,  that  the  acknowledgment  relied  on  in  the 
case  at  bar  consists  of  partial  payments  made  on  the  original  debt 
of  J.  G.  Mayberry,  and  as  some  of  these  payments  were  made  before 
the  time  limited  by  the  statute  had  expired,  the  statute  of  limita- 
tions did  not  attach  as  to  the  plaintiff  in  error;  but  it  is  said  '*  that 
although  a  part  payment  of  a  debt  admits  its  existence  as  a  subsist- 
ing obligation,  and  will^  therefore,  be  sufficient  to  take  it  out  of 
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the  statate,  yet  that  it  has  no  greater  effect  than  any  other  tinquali^ 
fied  acknowledgment,  and  must  consequently  be  connected  by  suffi- 
cient evidence,  both  with  the  parties  to  the  suit^  and  the  claim 
sought  to  be  enforced."  1  Smith's  Lead. 'Gas.  726.  Such  pay** 
ments  necessarily  proye,  only,  the  existence  of  the  debt  to  the 
amount  paid,  but  from  the  fact  of  such  payment  a  promise  is  infer* 
red  to  pay  the  residue.  Dunham  v.  Dodge,  supra.  And,  again,  it 
is  said  **  the  true  rule  unquestionably  is,  that  whether  the  admis- 
sion precedes  or  follows  the  bar  makes  no  difference ;  and  that 
while  proof  of  the  continued  existence  of  the  debt,  and  of  the 
willingness  of  the  debtor  to  pay  is  requisite  in  all  cases,  nothing 
more  will  be  requisite  in  any."  1  Smith's  Lead.  Gas.  714;  Ayers  v. 
Richards,  12  111.  146;  Fryehurg  v.  Osgood,  21  Me.  176. 

And  now,  the  question  is,  can  one  joint  debtor,  by  an  assumed 
authority  as  the  virtual  agent  of  the  other,  legally  charge  him  with 
the  payment  of  the  debt»  when  otherwise  he  would  be  discharged, 
and  the  debt  be  extinguished  as  to  him  by  operation  of  the  statute  ? 

The  doctrine  that  a  promise  or  acknowledgment  by  one  joint 
debtor  takes  the  debt  out  of  the  statute,  and  binds  his  co-con- 
tractor, upon  the  ground  that  he  who  makes  the  promise  virtually 
acts  as  the  agent  of  the  other,  seems  to  have  originated  in  an 
unreasoned  decision  of  Lord  Mansfield,  in  the  case  of  Whitcomb 
V.  Whiting,  2  Doug.  651.  But  that  case  is  contrary  to  the  previous 
case  of  Bland  v.  Haselrig,  2  Ventris,  151,  and  it  must  be  regarded 
as  the  cause  of  all  the  confusion  which  exists  in  the  decisions,  both 
in  England  and  .America,  on  the  subject  of  the  statute,  in  respect 
to  joint  debtors. 

In  England,  however,  the  doctrine  enunciated  in  WlMcomb  v. 
Whiting  has  been  somewhat  restricted,  which  has  remedied  some 
of  the  mischief  inherent  in  it  1  B.  &  Aid.  467.  And  its  force 
has  been  much  weakened  in  the  case  ot  Atkins  v.  Tredgold,  2  Bam. 
ft  Cress.  23,  in  which  Holboyd,  J.,  seems  to  doubt  Whitcomb  v. 
Whiting  as  law. 

Story,  in  his  work  on  Partnership,  section  824,  says,  that  **  in 
Americano  small  diversity  of  judicial  decision  has  been  expressed 
on  this  subject.  In  some  of  the  States,  the  English  doctrine  lias 
been  approved;  in  others  it  has  been  silently  acquiesced  in,  or  left 
doubtful ;  and  in  a  considerable  number  it  has  been  expressly  over- 
ruled." In  the  Supreme  Court  of  the  United  States  it  has  been 
overruled,  as  unfounded  in  principle.     BeU  v.  Morrison^  supra ; 
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Van  Keuren  v.  Parmeleey  2  N,  Y.  525;  Dunham  v.  Dodge^  10 
Bcirb.  570;  Forney  v.  Benedici,  6  Barr.  2:^7;  and  in  Colenian  v.  /M«9, 
10  Harris,  161,  Lewis,  J.,  says  that  '^tis  not  trae  that  joint 
debtors,  as  such  merely,  are  agents  of  each  other.  Partners  are  so 
while  the  relation  continues;  and  this  is  partof  tholawand  essence 
of  that  relation,  but  not  that  of  joint  debtors.  The  distinction  is 
palpable;  when  it  is  noticed  that  a  joint  contract  by  persons  not 
partners  can  hare  no  inception,  and  cannot  be  charged  in  timer 
amount,  subject,  form,  or  substance,  without  the  several  acts  oi 
each  of  the  joint  contractors.  Their  interests  are  joined  only  in  so 
far  as  the  contract  joins  them.  Their  contract  or  understand- 
ing, by  which  they  agree  together  to  enter  into  the  joint  liability,  is 
one  thing,  and  the  joint  contract  with  the  creditor  is  another  thing. 
Their  relations  to  each  other  are  defined  by  the  former,  and  their 
joint  relation  to  their  creditor  by  the  latter ;  and  their  joint  rela- 
tions in  one  aspect  in  no  sense  define  those  in  the  other.  Whether 
as  among  themselves,  one  is  to  pay  all,  or  half,  or  none,  depends, 
not  upon  the  contract  with  the  creditor,  but  on  their  own  engage- 
ment. One  alone  may  be  the  real  debtor,  and  may  be  so  aban- 
dantly  able  to  pay,  that  the  others  may  be  said  to  have  no  real 
interest  in  the  matter.  And  even  if  they  are,  as  among  themselves, 
equal  debtors,  there  is  no  real  community  of  interest,  for  by  enforc- 
ing contributions,  each  is  made  to  answer  for  his  true  share." 

It  seems,  the  doctrine,  that  one  joint  debtor  can  take  a  debt  oat 
of  the  statute  as  to  all  is  based  exclusively  on  the  theory  that  there 
is  a  virtual  agency  in  each  co-contractor,  in  such  case,  by  which  the 
promise  .of  one  binds  the  rest.  But  upon  what  principle  can  this 
doctrine  of  mntnal  agency  bo  maintained  f  It  cannot  be  founded 
on  a  communion  of  profits  or  a  community  of  interests,  as  in  the 
case  of  partnership,  for  the  reason  that  in  fact  no  such  tntexestg 
exist  between  the  persons  who  are  merely  joint  debtors ;  and  it 
cannot  be  grounded  merely  upon  a  new  promise  by  only  one  of  the 
parties,  for  the  reason  that  in  fact  and  in  law,  as  seems  now  to  be 
well  settled,  such  promise  is  a  new  contract,  which  is  necessarily 
different  from  the  original  contract  in  respect  to  form,  time  and 
substance,  and  is  the  creation  of  a  new  cause  of  action  ;  and  the 
proposition  will  not  be  questioned,  that  one  joint  debtor  can,  by 
such  new  contract,  bind  his  co-contractors.  It  is,  therefore,  cer- 
tainly difficult  to  discover  any  just  grounds  upon  which  the  doc- 
trine of  mutual  agency  in  joint  deb^^rs  can  be  founded;  henoe. 
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must  it  not  rest  alone  upon  a  mere  assumption^  which  is  untrue  in 
facty  and  unsupported  by  any  reasonable  and  just  interpretation  of 
law  P 

It  is  not  only  contrary  to  the  earlier  cases  in  England,  but  we 
think  it  is  opposed  to  the  object  and  spirit  of  our  statute,  which,  it 
seems  dear,  was  intended  to  protect  the  individual  against  claims 
after  the  time  limited  by  the  law  for  the  commencement  of  the 
action  has  expired.  The  statute  is  one  of  repose  ;  and  when  the  time 
limited  by  it  has  expired,  then  in  legal  contemplation  the  debt  is 
extinguished,  and  it  can  only  be  revived  by  a  new  promise  by  the 
person  sought  to  be  charged,  or  by  some  person  lawfully  authorised 
by  him  for  that  purpose. 

We  have  carefully  examined  the  question  propounded,  and  must 
conclude  that  the  case  of  Whitcomb  v.  Whiting  is  not  accordant 
with  &ot  or  sound  principle,  and  cannot  be  supported  upon  sound 
policy ;  and  we  are,  therefore,  of  opinion,  that  the  plea  of  the  stat- 
ute €^  limitations,  interposed  by  the  plaintiff  in  error,  constituted  a 
good  defense  in  this  action,  under  the  evidence  in  the  case  ;  and 
that  the  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  revereetL 


Wehk  v.  Oommissiokebs  of  Gage  OotrirTT. 

(5Neb.«i.) 

County '^When  not  liable  for  nuiaanee, 

A  oounty  ia  not  liable  in  damages  to  a  oitiaen,  for  the  erection  of  a  JaU  In  the 
immediate  yidnity  of  his  residence,  nor  for  suffering  it  to  beoome  so  filthy 
and  disorderly  as  to  be  a  nuisance  to  himself  and  his  family. 

A  GTION  for  damages.     The  opinion  states  the  facts. 

L.  W.  Colby  (with  whom  were  Origgs  S  JBnlow)^  for  plaintiff  in 
error. 

8.  0.  B.  Dean  and  Alfred  Hazlett,  for  defendant  in  error. 

Lake,  G.  J.    This  is  a  proceeding  in  error,  to  reverse  the  Jadg* 
Vol.  XXV.  —  63 
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ment  of  the  District  Courts  sustaining  a  general  demurrer  to  the 
plaintiffs  petition. 

The  plaintiff  sought  to  recover  a  judgment  against  the  county 
for  damages  alleged  to  have  been  occasioned  by  reason  of  the  erec- 
tion of  a  county  jail  in  the  immediate  vicinity  of  his  residence, 
and  in  permitting  it  to  be  so  occupied  and  managed  as  to  have 
become,  in  fact,  a  nuisance  to  himself  and  family. 

Admitting  all  that  is  alleged  in  the  petition  to  be  true,  which 
the  demurrer  does,  the  question  to  be  determined  is,  whether  or 
not  the  county  is  liable  for  the  damages  sustained  by  the  plaintiff 
in  consequence  thereof. 

From  an  examination  of  the  authorities  at  our  command,  bear* 
ing  upon  this  question,  we  are  well  satisfied  that  no  such  liabUity 
exists  unless  created  by  statute.  RtMsell  v.  The  Men  of  Devon,  %  T. 
B.  667  ;  Hamitton  Co.  v.  Mighels,  7  Ohio  St.  109 ;  CroweU  v. 
Sonoma  County,  25  GaL  313  ;  Ward  v.  The  County  of  Hartford^ 
12  Conn.  404.  And  it  is  equaUy  clear  that  there  is  nothing  in  tke 
legislation  of  this  State,  either  directly  or  by  reasonable  implica- 
tion, recognizing  the  liability  of  counties  to  private  actions  for  the 
neglect  of  their  officers  in  the  performance  of  public  duties. 

By  an  act  of  the  legislature,  approved  February  27,  1873,  it  is 
made  the  duty  of  the  board  of  county  commissioners  of  each  or- 
ganized county  in  the  State,  to  erect  a  suitable  jail  for  the  confine- 
ment of  all  such  persons  as  under  the  laws  are  required  to  be  kept 
therein.  Section  3  of  said  act  is  as  follows:  *^  Each  county,  or- 
ganized for  judicial  purposes,  shall,  as  soon  as  practicable,  provide  a 
suitable  court-house,  and  a  suitable  and  sufficient  jail,  and  fire-proof 
offices,  and  other  necessary  buildings,  and  keep  the  same  in  repair.'^ 

But  while  the  duty  to  provide  a  jail  is  thus  imposed  upon  each 
county,  there  is  no  direction  given  as  to  the  particular  plan  or  style 
to  be  followed  in  its  erection.  These,  as  well  as  all  the  other  details, 
are  left  entirely  to  the  discretion  of  the  people  of  each  county,  acting 
through  the  board  of  commissioners,  by  which  all  the  powers  of  the 
county,  as  such,  are  required  to  be  exercised.  The  board  have  the 
power  to  designate  the  precise  spot  upon  which  the  jail  shall  stand; 
of  what  materials,  and  according  to  what  particular  style  of  archi- 
tecture it  shall  be  built,  the  only  restriction  being  that  if  it  be  nec- 
essary to  borrow  money  to  carryforward  the  work,  the  proposition 
must  be  indorsed  by  a  vote  of  the  people  at  an  election  oidled  for 
th^t  purpose. 
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In  building  a  jail,  therefore,  the  county  simply  obeyed  a  com- 
mand  of  the  law-making  power  of  the  State,  in  a  matter  of  public 
concern,  and  for  which  it  cannot  be  called  upon  to  defend  its 
action  at  the  suit  of  an  individual  for  damages  alleged  to  have  been 
occasioned  thereby.  It  may  be  exceedingly  distasteful  to  have  a 
jail  or  poor-house  located  adjoiuing  one's  private  residence;  it  may 
even  occasion  an  actual  damage,  by  reason  of  the  annoyance  neo* 
essarily  resulting  from  n  near  proximity  of  one  of  these  institu- 
lions;  but  these,  like  many  other  perplexities  and  annoyances 
necessarily  attending  the  operations  of  even  the  very  best  of  govern- 
ments, must  be  submitted  to  by  the  citizen  as  a  sacrifice  for  the 
public  good,  and  for  which  the  law  furnishes  no  redress. 

But  we  gather  from  the  petition  that  the  injury  complained  of 
resulted  not  so  much  from  the  character  of  the  structure  itself 
or  the  persons  kept  therein,  as  from  the  want  of  order  and  the 
filthiness  displayed  in  its  management  by  the  person  having  it  in 
charge.  The  complaint  is  that  criminals  and  drunken  men  were 
permitted  '^to  be  loose  and  go  at  large  around  said  premises, 
whereby  *  *  *  offensive  and  frightful  noises,  wild  and  terrible 
yells,  shrieks  and  ravings,  vile,  profane,  obscene  and  indecent  lan- 
guage and  words,  noxious  and  offensive  swills  and  stenches  were 
permitted  therein.''  That  these  noises  and  stenches  *^  entered  the 
dwelling-house  and  premises  of  plaintiff  nightly  and  daily,  and  ren- 
dered the  same  unwholesome  aud  uninhabitable,  and  incommoded, 
and  exposed  to  insult  and  injury  the  plaintiff  and  his  family,"  to 
his  great  damage,  etc. 

In  this  State  the  care  of  the  county  jail,  and  the  government  of 
the  prisoners  confined  therein,  is  intrusted  to  the  jailer,  under  such 
rules  and  I'egnlations  as  the  judge  of  the  District  Oourt  sees  fit  to 
prescribe  in  addition  to  those  given  in  the  statutes.  If  he  fail  to 
observe  these  rules,  or  to  perform  any  other  duty  required  of  him 
by  the  law,  he  renders  himself  liable  to  a  fine  of  from  five  to  one 
hundred  dollars,  in  the  discretion  of  the  court  But  this  liability 
is  personal  to  the  jailer  alone.  His  failure  to  perform  his  duties 
may  give  a  cause  of  action  against  him,  but  none  whatever  against 
the  county. 

We  are  of  opinion  the  demurrer  was  properly  sustained,  and  the 
judgment  must  be  afiBrmed. 

Judgment  affirmed. 
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TbrtiMT  adjudication —  TuHmony  ofjur&r$a9togr<mnd<^t&Moi. 

To  defeat  a  plea  of  a  former  adjadication,  the  testimoDy  of  one  ol  the  Jury 
on  the  former  trial,  that  the  matter  in  the  pending  teeae  was  not  pwed 
tipon  hy  the  jury  on  the  former  trial,  waa  hM  incompetent,  it  appearing^ 
from  the  Judgment  record  in  the  former  action  that  the  matter  in  qnestliMa 
waa  in  iaaue  in  that  action. 

1  GTION  on  contract.    The  facts  are  stated  in  the  opinion. 

R,  Wiiien  and  W.  W.  Thayer,  for  appellant 

^ohn  C.  Cartwright  and  N.  H.  Gates,  for  respondent. 

Watsok,  J.  The  errors  assigned  appear  in  the  bill  of  exceptions. 
The  complaint  sets  np  a  contract  made  between  plaintiff  and 
defendants^  August  1, 1874^  in  which  plaintiff  agreed  to  furnish 
and  deliver,  and  defendants  agreed  to  receive  and  pay  for,  at 
Underwood's  ferry,  on  the  Columbia  river,  one  thousand  cords  of 
fir  woody  to  be  delivered  daily,  Sundays  excepted,  as  needed  by  the 
defendants  for  the  steamboat  then  owned  and  run  by  them  on  the 
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Oolambia  riTer.  Defendants  agreed  to  pay  for  the  wood  so  for- 
niabed  three  dollars  and  fifty  cents  per  cord,  in  gold  coin.  Plaintiff 
entered  upon  the  performance  of  the  contract  on  his  party  and  at 
an  expense  of  two  hundred  dollars  constmcted  a  dock  or  boat^  and 
at  an  expense  of  seTenty-five  dollars  constmcted  a  chute,  in  order 
to  deliver  the  wood.  That  he,  before  the  26th  day  of  February^ 
1875,  deliyered  to  defendants  under  the  contract  four  hun* 
died  cords  of  wood,  which  they  leceiyed  and  paid  for.  That  he 
has  also  received  compensation  for  one  hundred  and  eighty«throfr 
cords  of  wood,  which  was  to  have  been  delivered  from  Febmarj 
27,  1875,  to  May  8, 1875.  That  on  the  8th  day  of  May,  1875,. 
he  had  the  balance  of  said  wood,  amounting  to  four  hundred  and 
seventeen  cords,  in  his  possession  at  Underwood's  landing,  and  was 
ready,  and  willing,  and  offered  to  deliver  the  same,  but  that  defend- 
ants failed  and  neglected  to  receive  or  pay  for  it  He  claims  dam- 
ages in  the  sum  of  fourteen  hundred  and  fifty-nine  dollars  and 
fifty  cents,  for  defendants'  failure  to  receive  and  pay  for  the  wood» 
and  two  hundred  and  seventy-five  dollars  for  the  dock  and  chute. 
The  answer,  with  other  defenses,  alleges  that  on  the  8th  day  o£ 
May,  1875,  plaintiff  commenced  an  action  in  the  Circuit  Court  for 
Wasco  county  against  defendants  for  the  identical  same  cause  of 
action,  and  to  recover  the  damages  claimed  in  this  action  in  con-^ 
sequence  of  defendants'  refusal  to  receive  said  wood  and  tormina* 
tion  of  said  agreement.  That  issue  was  duly  joined  in  said  action; 
and  that  at  the  June  term,  1875,  of  said  court,  the  cause  was  tried 
before  the  court  and  a  jury,  and  plaintiff  recovered  a  judgment 
therein  against  defendants  for  the  sum  of  two  hundred  and  seventy- 
four  dollars  and  fifty  cents,  which  judgment  they  plead  as  a  bar  to^ 
a  recovery  in  this  action. 

Plaintiff,  for  a  reply  to  so  much  of  the  answer  as  sets  up  a  former- 
ad  judication,  denies  that  the  former  action  was  for  the  same  iden- 
tical cause  of  action,  or  to  recover  the  same  damages  claimed  in 
this  action,  or  that  the  damages  claimed  in  this  action  were* 
adjudicated  or  passed  upon  in  said  action.  That  the  judg— 
ment  therein  was  for  different  wood,  and  not  for  the  four  hun» 
dred  and  seventeen  cords  sued  for  in  this  action.  That  all  the' 
damages  claimed  in  this  action  accrued  after  the  commencement 
of  the  former  action.  At  the  trial  defendants  offered,  and  the 
court  admitted  in  evidence,  the  complaint^  answer,  reply  and  jour* 
nal  entries  in  the  former  action  described  in  the  pleadings. 
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The  defendants  having  rested  their  case,  plaintiff  introdaced  as 
a  witness  J.  H.  Shastain,  who  had  been  a  juror  in  the  former  trial, 
and  asked  him  the  following  question  :  *^  Did  the  jury  in  the  case 
of  A^nos  Underwood  v.  2).  Af,  French  and  Z.  F.  Moody ^  tried  in  this 
court  at  the  June  term,  1875,  assess  the  damages  upon  all  the 
wood  mentioned  in  that  case  in  plaintiff's  complaint,  or  only  on 
one  hundred  and  eighty-three  cords  thereof?"  The  defendiants 
objected,  and  their  objection  being  overruled  by  the  court,  excepted 
to  the  ruling. 

The  witness  then  stated  in  response  to  the  question  that  the  jury 
assessed  damages  on  one  hundred  and  eighty-three  cords  of  wood 
only  at  one  dollar  and  fifty  cents  per  cord  for  the  one  hundred  and 
eighty-three  cords.  Two  other  witnesses,  also  jurors,  testified 
under  like  exception  substantially  the  same  as  Shastain.  The  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  nine  hun- 
dred and  thirty-five  dollars  and  seventy-five  cents,  and  the  court 
rendered  a  judgment  for  plaintiff  in  accordance  with  the  verdict. 
Defendant  appeals  to  this  court.  The  only  error  assigned  is  that  the 
court  erred  in  permitting  the  witness  Shastain  to  testify  that  the  jury 
only  assessed  the  plaintiff's  damages  upon  one  hundred  and  eighty- 
three  cords  of  wood.  The  defendants,  to  sustain  their  plea  of  a 
former  adjudication,  had  introduced  the  record  of  the  former  trial. 

It  is  clear  from  a  mere  inspection  of  the  record  that  the  same 
cause  of  action  wes  presented  in  the  former  action  as  in  the  one 
now  under  review.  The  same  contract  is  set  up  ;  the  same  breach 
is  relied  upon  and  the  same  damages  are  claimed.  In  the  former 
action  the  entire  claim  was  controverted  by  the  answer ;  issue  wai 
joined  and  a  trial  bad,  and  a  verdict  and  judgment  rendered  in 
&vor  of  the  plaintiff. 

'The  complaints  in  each  action  claim  damages  for  defendants' 
fitilure  to  receive  and  pay  for  all  of  the  balance  of  the  one  thousand 
cords  of  wood  not  paid  for  before  Hay  8, 1876.  The  only  differ- 
ence is  that  plaintiff  in  this  action  undertakes  to  give  defendants 
credit  for  the  amount  recovered  in  the  former  judgment  as  a  pay- 
ment for  one  hundred  and  eighty-three  cords  of  wood,  and  that  he 
claims  in  addition  damages  for  the  dock  and  chute  constructed  to 
enable  him  to  carry  on  the  business  of  delivering  the  wood.  This 
damage  certainly  accrued  before  the  commencement  of  the  former 
action,  and  no  evidence  was  offered  to  show  that  it  was  not  con- 
sidered in  that  action. 
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An  inspection  of  the  record  leaves  no  doubt  that  the  damages  for 
defendants'  failure  to  receive  and  pay  for  all  the  wood  claimed  for 
in  his  complaint  in  this  action  were  adjudicated  in  the  former 
action. 

Can  parol  evidence  be  properly  admitted  to  contradict  the  record, 
and  show  that  matters  directly  put  in  issue  by  the  pleadings  in  the 
former  action  were  not  considered  by  the  jury  in  finding  their  ver« 
diet  in  that  action  ?  We  think  not.  The  plaintiff  having  pre* 
sented  his  entire  claim  in  the  former  action,  and  defendant  having 
controverted  it,  and  the  issues  joined  having  been  tried,  he  should 
not  in  this  action  be  permitted  to  show  by  parol  evidence  either 
that  he  failed  in  his  evidence  in  that  action,  or  that  the  jury  did 
not  try  the  issues  they  were  sworn  to  try,  or  did  not  consider  the 
evidence  offered.  Freeman  on  Judg.,  §  ^72.  To  admit  parol 
evidence  to  show  that  what  is  clearly  shown  by  the  record  to  have 
been  in  issue  was  not  in  fact  tried,  would  be  to  contradict  the 
record  by  parol  evidence.    Freeman  on  Judg.,  §  275. 

Parol  evidence  is  admitted  to  identify  the  subject-matter,  where 
an  inspection  of  the  whole  record  leaves  it  doubtful  whether  the 
same  subject-matter  was  passed  upon,  3  Oreenl.  on  Ev.,  §  633, 
but  not  to  contradict  the  record  where  it  is  not  doubtfuL 

The  principle  contended  for  in  this  case  would  go  further  than 
merely  to  show  that  an  issue  joined  by  the  pleadings  was  not  tried 
by  the  evidence,  and  would  seek  to  show  not  what  was  presented  to 
the  jury,  but  what  was  considered  by  thenu  No  case  dted  by  coun- 
sel or  found  by  us  goes  that  length. 

Such  a  rule  would  permit  every  case  once  tried  to  be  tried  over 
again  as  often  as  a  part  of  the  jurors  who  tried  it  could  be  found 
to  testify  that  some  of  the  issues  submitted  to  them  were  not  con- 
sidered in  their  deliberations.  It  is  further  open  to  the  objection 
that  it  admits  the  evidence  of  the  jurors  to  impeach  their  own 
verdict. 

The  judgment  of  the  court  below  will  be  reversed. 

JadgmefU  rwen&tL 


i 
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(•Orafon,  lOID 

Ihed  ofgratUor  non  eompoi  mentis  impeaehaibte  coUateraUff. 

A  deed  pfodaeed  to  m^e  title,  on  a  trUl  in  ui  aetion  of  ejeofemeat^  maj  be 
defeated  by  eridenoe  tbat  the  grantor  was  non  compo§  mentU  at  the  time  of 
iti  execntion. 

« 

AOTION  to  recover  real  property.    The  taots  appear  in  the 

A.  0.  Oiibs,  for  appellant 

Dolphf  Bronaugh  <£  Simon  and  F.  A.  Chenow&ihf  for  respondent. 

PfiiH,  G.  J.  This  is  an  action  to  recover  the  possession  of  real 
property.  The  respondent  claims  to  own  the  undivided  one-sixth 
part  of  eighty  acres  of  land,  as  one  of  the  heirs  at  law  of  Michael 
Farley,  deceased. 

The  answer  denies  the  allegations  of  the  complaint^  and  aUeges 
that  one  Golvin  is  the  owner  of  said  land,  and  that  appellant  is 
in  the  possession  thereof  nnder  a  contract  of  purchase  from  said 
Golvin. 

The  replication  puts  in  issue  the  affirmative  allegations  in  the 
answer.  Respondent  obtained  a  verdict  and  judgment  in  the  court 
below,  from  which  appellant  appeals  to  this  court  Both  parties 
claim  under  Michael  Farley,  to  whom  patent  was  issued  by  the 
United  States  government  for  a  donation  claim  of  three  hundred 
and  twenty  acres,  of  which  the  eighty  acres  in  controversy  is  a 
part 

Appellant  claims  that  Michael  Farley,  in  his  life-time,  sold  and 
conveyed  the  land  in  question  to  said  Galvin,  and  respondent  claims 
that  at  the  time  of  the  execution  of  said  deed,  Michael  Farley  was 
insane,  and  so  the  deed  was  and  is  void,  and  the  title  never  passed 
out  of  Michael  Farley. 

After  the  plaintiff  rested  his  case  the  defendants'  counsel  offered 
in  evidence  a  deed  from  Michael  Farley  to  Thomas  Golvin,  under 
whom,  by  conveyances,  the  defendant  claims  title,  and  rested. 

Plaintiff's  counsel  then  undertook  to  show,  by  evidence,  that  the 
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deed  to  Colvin  was  Toid  on  the  ground  that  the  said  Michael  Far- 
ley was  insane  at  the  time  said  deed  was  executed.  To  show  the 
insanity  of  said  Michael  Farley,  the  plaintiff,  by  his  counsel,  offered 
to  read  in  evidence  the  deposition  of  A.  J.  Swearinger,  to  which 
defendant,  by  his  counsel,  objected.  The  counsel  of  defendant 
based  his  objections  to  the  admission  of  this  deposition  on  the  fol- 
lowing grounds  :  1.  The  insanity  of  a  person  not  under  guardian* 
ship  cannot  be^Aown  in  an  action  of  ejectment;  2.  A  dded  given 
by  an  insane  person  not  under  guardianship  is  voidable,  bnfc  not 
void ;  3.  The  plaintiff's  remedy,  if  he  has  any,  is  by  suit  in  eqnity, 
and  not  by  action  at  law. 

Neither  of  these  grounds,  we  think,  were  snflloient  upon  which 
to  reject  the  deposition.  There  appears  to  be  some  confusion  in  the 
cases  reported  as  to  whether  a  contract  or  deed  executed  by  an  in- 
sane person  should  be  treated  as  void  or  only  voidable.  Mr.  Par- 
sons says :  **  The  words  void  and  voidable  have  often  been  very 
vaguely  need  when  applied  to  contracts,  and  the  word  void  has  been 
frequently  used  to  denote  merely  that  the  contract  was  not  binding, 
and  as  expressing  no  opinion  whether  such  contract  might  or  might 
not  be  ratified."    1  Pars,  on  Oont.  329,  note  b. 

This  being  an  action  to  recover  real  property,  and  defendant 
claiming  title  under  a  deed  executed  by  said  Michael  Farley  to  Col- 
vin, it  was  necessary  to  produce  said  deed  in  evidence  to  sustain  his 
title.  And  when  thus  produced,  although  appearing  to  be  regular 
upon  its  &ce,  we  think  plaintiff  had  a  right  to  attack  and  impeach 
it  by  any  evidence  tending  to  show  that  it  was  not  the  deed  of  said 
Michael  Farley.  His  signature  may  have  been  forged  or  obtained 
by  fraud.  Or,  as  it  is  claimed  in  this  case,  may  have  been  exe- 
cuted by  him  while  insane,  and  not  capable  of  executing  a  deed 
or  any  other  instrument  requiring  volition. 

In  Dexter  v.  J7aS,  15  Wall  20,  it  was  held  that  a  power  of  attor- 
ney executed  by  a  lunatic,  or  a  person  non  compos  mentis,  was  abso- 
lutely void.  That  was  an  action  of  ejectment,  and  the  question 
presented  here  was  ably  argued  and  thoroughly  considered  by  the 
court  in  that  case. 

Mr.  Justice  Stbono,  in  delivering  the  opinion  of  the  court,  says: 
*'  Looking  at  the  subject  in  the  light  of  reason,  it  is  difScult  to 
perceive  how  one  incapable  of  understanding  and  acting  in  the 
ordinary  affairs  of  life  can  make  an  instrument,  the  efScacy  of 
which  consists  in  the  fact  that  it  expresses  his  intention,  or,  more 
properly,  his  mental  conclusions.''  ■ 

YoL.  XXV  — 64 
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The  fundamental  idea  of  a  contract  is,  that  it  requires  the 
assent  of  two  minds  ;  bat  a  lunatic  or  a  person  nofi  compos  mwUis 
has  nothing  which  the  law  recognizes  as  a  mind,  and  therefore 
cannot  make  a  contract. 

In  Van  Detisen  v;  Sweet,  51  N.  T.  383,  which  was  also  an  action 
of  ejectment,  it  was  held  competent  to  show  that  Sweet  was  of 
insane  mind  at  the  time  of  executing  a  certain  deed,  although  no 
fraud  had  been  practiced  upon  him  to  induce  its  execution,  and 
although  his  competency  to  transact  business  had  not  been  legally 
or  judicially  ascertained  prior  to  or  at  the  time  of  its  execution. 

And  it  was  further  held  that  a  deed  executed  by  a  person  non 
compos  mentis  was  not  only  voidable  but  absolutely  void*  As  we 
understand  these  decisions,  they  moan  simply  that  a  deed  regular 
on  its  face  will  be  declared  void  whenerer  the  testimony  submitted 
shows  that  the  person  executing  it  was  at  the  time  of  its  exaoutiou 
Hon  compos  mentis. 

[Another  objection  to  the  deposition  is  omitted.  The  judgment 
was  reversed  upon  another  and  purely  local  ground.] 


LnsB  Y.  Isthmus  Traksit  Bailwat  Oo. 

(6  Oregon,  ttS.) 
Corporation^^  Power  of  president  to  mortgage  its  prspertif, 

A  by-law  of  a  raUroad  corporation,  aathorislng  its  president  to  aet  as  its 
"  boMness  and  ^naadal  agent/'  does  not  anthoriie  him  to  mortgage  a  looo- 
motive  owned  and  in  use  hy  it. 

ACTION  by  mortgagee  to  recover  possession  of  mortgaged  prop- 
erty. The  respondent  is  a  private  corporation.  William 
Utter,  its  president,  was  authorized  by  its  by-laws  to  act  as  busi- 
ness and  financial  agent  of  the  corporation.  As  such  president 
and  agent,  and  without  any  other  authority,  he  executed  a  promis- 
sory note  and  a  mortgage  upon  one  of  the  corporation's  locomotives 
then  in  use  by  it.  The  court  held  that  the  mortgage  was  void,  and 
the  corporation  had  judgment. 

8.  H.  Hazard  J  W.  W.  Thayer,  and  /2.  8.  Sirahan,  for  appellant. 

J.  M.  Thompson,  for  respondent. 
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Shattuok,  J.  The  assignments  of  error  in  this  case  are  substan- 
tially as  follows :  1.  The  court  erred  in  failing  to  find  that  a  pay- 
ment had  been  made  on  said  mortgage,  the  particulars  regarding 
the  same,  as  to  when  and  by  whom  made.  2.  The  court  erred  in 
omitting  to  find  that  Wm.  Utter  had  done  the  entire  business  for 
said  defendant  since  its  existence,  and  drawn  drafts  and  promis- 
sory notes  in  its  name,  and  with  its  consent.  3.  The  court  erred  in 
its  conclusions  of  law.  The  argument  of  appellant's  counsel 
assumes  and  suggests  that  the  Circuit  Court  should  not  merely 
haye  found  that  Wm.  TTtter  was  president  and  business  and  finan- 
cial agent  of  the  corporation  under  the  by-laws,  but  should  also 
have  set  out  in  the  finding  the  by-laws  themselves,  so  that  the 
oourt  might  interpret  them,  and  determine  therefrom  the  nature 
and  extent  of  Titter's  authority;  that  the  by-law  was  a  fact  in  itself 
to  be  considered  and  found,  and  that  without  this  fact  no  correct 
oottdusion  of  law,  relative  to  the  authority  of  the  agent,  can  be 
formed.  The  counsel  also  assumes  and  suggests  that  the  circum- 
stances attending  the  alleged  payment  on  the  note  ought  to  have 
been  set  out  and  found  in  detail,  and  that  the  court  should  have 
decided  the  effect  of  such  paymente  to  be  a  ratification  of  TTttor's 
act  in  executing  the  mortgage. 

We  find  nothing  in  this  record  to  sustain  these  positions  of  coun- 
sel. Every  material  issue  made  by  the  pleadings  has  been  met  and 
determined  by  the  findings  of  the  Circuit  Court  The  main  issue 
was  the  authority  of  (Ttter  to  execute  the  mortgage.  The.  findings 
of  the  court  are  in  effect  that  there  was  a  by-law  making  Utter 
business  and  financial  agent  of  the  corporation,  thereby  conferring 
such  powers  only  as  are  incident  to  the  ofSce  of  president,  and 
implied  from  the  terms  ''  business  and  financial  agent,"  and  the 
court  also  finds  that  there  was  no  special  order  or  direction  by  the 
directors  of  the  corporation  to  Utter  to  execute  the  mortgage. 

The  pleadings  admit  the  payment  without  any  averment  on 
either  side  concerning  time  or  circumstences,  so  that,  as  to  pay- 
ment, there  was  no  issue,  and  the  court  had  nothing  to  find.  If 
there  was  in  the  by-laws  of  the  corporation  any  express  grant  of 
general  authority  to  the  president  to  mortgage  the  property  of  the 
corporation,  or  any  power  conferred  which  the  finding  of  tlie  court 
does  not  imply,  or  if  there  was  in  the  conduct  of  the  corporation, 
relative  to  the  payment  or  relative  to  Utter's  management  of  ite 
affairs,  any  thing  in  the  nature  of  acquiescence  in  or  ratification  of  m 

Utter's  acts  in  making  this  mortgage  more  than  is  implied  from  ' 
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the  admitted  fact  of  payment^  which  oounBel  df^/red  shoald  appear 
in  the  record,  they  should  have  applied  to  the  Circuit  Court  for  a 
farther  imd  more  specific  finding  on  these  miiitersy  or  procured 
them  to  be  embodied  in  a  bill  of  exoeptiona  "SSfow,  if  Okeee  par* 
ticnlar  matters  appear  to  be  necessarily  involred  in  the  issues  made, 
or  to  be  suggested  by  the  pleadings,  they  were  matters  arising  in 
the  eridence,  if  at  sdl ;  and  the  mere  failure  by  the  Circuit  Court 
to  find  them  in  detail  is  no  cause  for  rsTorsing  the  judgment  The 
appeal  must  be  decided  by  what  the  pleadings  and  the  findings  of 
the  Circuit  Court  disclose. 

Assuming  that  Wm.  Dtter,  in  the  capacity  of  president,  and 
financial  agent,  and  pretending  to  act  for  the  corporation ;  in  its 
name  and  using  its  corporate  seal,  executed  the  mortgage  set  oot 
in  the  complaint,  the  question  of  the  authority  of  Utter,  and  the 
validity  of  the  mortgage,  as  a  lien  on  the  property  of  the  corpora' 
tion,  is  to  be  determined  by  the  third  and  fifth  findings  of  the 
Circuit  Court.  These  findings  in  effect  say  that  TTtter,  at  the  date 
of  the  mortgage,  was  president  and  business  and  financial  agent  of 
the  corporation;  and  that  there  was  no  order  or  direction  of  the 
directors  of  the  corporation  to  Utter  to  execute  said  note  or  mort- 
gage. Do  these  findings  authorize  the  conclusion  that  Utter  had 
author! fcy  to  mortgage  the  locomotive  in  question?  If  they  do,  the 
judgment  should  be  reversed.  Otherwise  it  should  be  affirmed. 
The  solution  of  the  question  requires  a  determination  of  what 
authority  is  implied  by  the  terms  ^'presideat,  business  and  financial 
agent  of  the  corporation." 

Beferring  to  the  general  incorporation  law  of  this  State,  section 
9,  wo  find  that  the  president  of  a  corporation  is  authorized  to 
preside  at  the  meetings  of  the  directors,  and  '^  to  perform  such 
other  special  duties  as  the  directors  may  authorize."  By  section 
11,  he  is  authorized  to  act  as  inspector  of  corporation  elections, 
and  to  certify  who  are  elected  directors.  No  other  authority  seems 
to  be  conferred  by  the  general  law,  on  the  president  of  the  cor- 
poration. All  other  authority,  except  to  preside  at  the  meeting* 
be  inspector  of  elections,  and  certify  who  are  elected  directors, 
must  be  derived  from  some  by-law  of  the  coi-poration,  or  some 
special  order,  or  must  be  implied  by  some  acquiescence  or  ratifica. 
tion  on  the  part  of  the  corporation,  whose  powers  under  our  law 
are  exercised  by  the  directors. 

In  this  case,  then,  the  fact  that  Utter  was  president  did  not^ 
itself,  imply  the  authority  claimed  for  him.    What  power  he  had 
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must  be  found  confirmed,  as  this  ease  is  presented,  by  the  by*law8. 
These  simply  appoint  him,  according  to  the  finding,  *^  business  and 
financial  agent'*  Do  these  terms  imply  an  authority  to  mortgage 
the  property  of  the  corporation?  A  great  variety  of  acts  may 
unquestionably  be  included  within  the  function  of  a  ^'business  and 
financial  agenf  But  this  court  in  Fink  y.  7^  Canyon  Road  C6., 
5  Or.  305,  indicated  what  ought  to  be  the  limitation  of  the  authority 
of  such  agents.  It  said:  *'  Corporations  are  certainly  bound  by  their 
simple  contracts,  and  by  other  acts  of  their  oflBoers  and  agents 
made  and  performed  in  the  discharge  of  fheir  ordinary  duties  ;  and 
the  courts  have  carried  this  doctrine  so  far  as  to  hold,  that  they 
may  take  notice  of  the  general  nature  of  the  duties  of  a  cashier, 
in  and  about  a  banking  office,  and  without  evidence  et  usage  or 
express  authority,  hold  him  authorized  to  do  all  incidental  acts 
necessary  to  the  performance  of  those  general  duties.  Watson  v. 
Bennetiy  12  Barb.  196.  This  case  i>resses  closely  upon  the  very 
verge  of  the  law,  and  further,  we  think  the  courts  ought  not  to  go/' 

The  doctrine  here  recognized  is  that  the  acts  of  a  general  agent, 
which  will  be  binding  on  the  corporation  without  express  and 
special  authority,  are  acts  done  in  the  discharge  of  ''ordinary 
duties."  And  Mr.  Bedfield  holds  (2  Bedfield  on  Bailways,  582),  that 
the  general  business  agents  of  a  company  have  only  authority  to 
transact  those  functions  of  the  company  which  come  under  the 
general  denomination  of  business.  All  the  business  of  a  company 
does  not  imply  any  thing  but  ordinary  business,  ''what  is  called 
the  proper  business  of  such  a  company,"  that  is,  in  the  case  of  a 
railway,  the  construction  and  operation  of  their  road.  It  requires 
no  argument  or  evidence,  we  think,  to  render  it  apparent  that  this 
attempt  of  Utter  to  mortgage— in  effect  to  sell — the  locomotive 
which  was  in  actual  use  on  the  company's  road,  for  a  precedent 
debt,  was  beyond  and  outside  of  the  ordinary  business  of  the  cor- 
poration. It  WHS  not  necessarily  incident  to  the  construction  or 
operation  of  the  company's  road,  but  was  rather  a  stride  in  the 
direction  of  annihilating  its  business,  and  defeating  the  operation 
of  the  road. 

The  use  of  the  corporate  seal  by  Utter  in  his  attempt  to  execute 
his  mortgage  does  not  add  any  thing  to  the  validity  of  the  instru- 
ment, when  its  validity,  as  the  deed  of  the  corporation,  is  disputed. 
It  seems  to  be  assumed,  in  this  case,  that  the  instrument  was  one 
that  ought  to  be  executed  under  the  corporate  seal,  and  something 
seems  to  be  claimed  iov  the  instrument,  because  it  was  so  executed,  m 
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But  the  corporate  seal  affixed  does  not  make  the  writing  the  eon- 
tract  of  the  corporation,  unless  it  was  affixed  by  authority,  (Angell 
and  Ames  on  Corp.,  §§  223-24),  and  the  courts  have  held  that  ^'it 
is  safe  to  say  that  when  the  sale,  assignment,  or  transfer  of  the  prop- 
erty of  the  corporation  requires  the  use  of  the  common  seal,  it 
cannot  be  made  without  the  assent  and  authority  of  the  board  "  of 
directors.  Hoyt  y.  Thompson^  5  N.  Y.  335. 

There  was,  then,  no  error  in  the  conclusions  of  law  found  by  the 
Circuit  Court,  and  the  judgment  below  should  be  affirmed.  It 
should  be  stated,  however,  that  wo  do  not  understand  that  the 
question  as  to  the  validity  of  the  promissory  note  referred  to  in 
ihe  pleadings,  or  of  the  debt  evidenced  thereby,  is  involved  in  this 
appeali  and  upon  that  point  we  express  no  opinion. 

Judgment  affirmed* 


VBUJOiUAXR  COLLBGB  V.  HABTLB88. 

(SOreiOD.US.) 

Voluntarif  Mubtcriptionfor  a  ekarUp, 

A  note  given  for  a  sabacription  to  baild  and  endow  a  college,  npoo  the  faltli 
of  which  the  payee  has  incaired  expense,  is  valid. 

i  CTION  on  a  promissory  note.    The  facts  appear  in  the  opinion. 

W,  B.  Higby  and  Thayer  S  WittiamSy  for  appellant. 

R.  8*  Strahan,  John  Kelsay,  and  F.  A.  Chenotoeihy  for  respondent. 

Watson,  J.  [After  passing  on  some  matters  not  of  general  inter- 
est] The  facts  are,  that  defendant  with  others  subscribed  an  agree- 
ment to  pay  three  hundred  dollars  a  year  for  five  years  to  the  board 
of  managers  of  an  institution  of  learning  to  be  ''  built  up  "  upon 
a  tract  of  land  described  in  the  agreement;  the  tract  of  land  to  be 
purchased  and  the  institution  to  be  endowed  with  the  funds  so  sub- 
scribed; the  subscription  to  be  tendered  to  the  Oregon  Conference 
of  the  United  Brethren  Church,  provided  that  church  should  give 
her  patronage  and  assistance  in  building  up  an  institution  of  learn- 
ing so  endowed.  That,  after  said  agreement  was  signed  on  the  Ist 
day  of  May,  1865,  the  tract  of  land  was  purchased  with  a  portion 


DECEMBER  TERM,  1876.  51| 


Philomath  College  v.  Hartless. 


of  the  prceeds  of  the  subscription^  and  the  legal  title  vested  in 
'^  tnistees  for  Philomath  College."  That  thereafter  the  plaintiff 
was  incorporated  nnder  the  name  of  Philomath  College;  and  from 
the  time  of  its  incorporation  acted  as  the  beneficiary  of  the  sub- 
scription, built  a  college  building  on  the  land  at  the  expense  of 
about  eight  thousand  dollars,  and  has  ever  since  kept  and  main- 
tained a  school  therein;  that  the  defendant,  long  after  the  plaintiff 
was  incorporated  and  commenced  to  act  as  the  beneficiary  and 
administrator  of  the  subscription  and  its  proceeds,  in  part  pay- 
ment of  the  sum  subscribed  by  him,  executed  and  delivered  to  the 
Ireasurer  of  plaintiff  the  note  in  dispute. 

If  these  facts  constitute  a  sufficient  consideration  for  the  note» 
plaintiff  is  entitled  upon  the  findings  of  fact  before  us  to  a  judg* 
ment  On  the  other  hand,  if  they  do  not  constitute  a  sufficient 
consideration  for  the  note,  the  judgment  of  the  court  below  in 
favor  of  defendant  is  correct,  and  should  be  affirmed.  The  court 
below  found  that  the  note  was  given  to  the  '^  endowment  fund,'^ 
and  seemed  to  have  adopted  the  theory  that  a  note  given  for  the 
^endowment  '*  of  an  institution  of  learning  is  without  considera- 
tion, and  cannot  be  enforced.  The  question  is  a  new  one  in  this 
State,  and  it  is  important  that  it  shall  be  correctly  decided,  for  the 
reason  that  many  of  our  institutions  of  learning  are  supported  by 
the  interest  upon  notes  given  for  the  endowment^  and  if  such  notea 
cannot  be  enforced,  their  revenues  may  be  diminished,  and  their 
usefulness  impaired.  The  law  should  be  settled,  in  order  not  only 
that  those  already  established  may  be  provided  with  other  means  of 
support,  but  that  others  may  not  be  founded  upon  the  endowments 
of  void  and  worthless  promises. 

At  first  view  it  would  seem  that  when  a  person  signs  his  name  to 
a  promise  to  pay  money,  or  to  convey  property  to  an  institution  of 
learning,  the  public  advantage  and  the  fact  that  others  have  been 
induced  by  their  reliance  upon  his  co-operation  to  give  their  money 
and  property  to  the  same  object  ought  to  be  a  sufficient  consider- 
ation; but  the  courts,  acting  upon  the  principle  that  every  promise 
to  be  enforced  must  have  a  good  or  valuable  consideration  to  uphold 
it,  have  held  that  something  more  than  the  naked  promise  to  give 
is  necessary,  and  that  the  public  advantage  is  not  of  itself  a  suffi- 
cient consideration  to  support  a  promise.  IVustees  v.  Stewart,  1  N, 
Y.  681;  Howard  v.  Williams,  2  Pick.  80.  Yet  while  the  courts 
rather  than  violate  an  old  and  established  rule  of  law  hold  that  a 
naked  promise  to  pay  money  for  a  public  object  cannot  be  enforced 
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for  the  want  of  &  consideration,  they  hare  also  decided  with  great 
unanimity,  that  if  the  promise  itself,  or  any  other  promise,  upon 
which  it  is  founded,  contains  a  request,  or  that  which  by  any  fair 
construction  can  be  construed  as  a  request  to  the  trustees,  or  others 
representing  the  institution  for  whose  benefit  the  promise  is  made, 
to  do  any  act,  or  to  incur  any  expense,  or  to  undergo  any  incon- 
Tenience,  and  such  institution  does  the  act,  or  incurs  the  ex- 
pense, or  submits  to  the  inconvenience,  this  request  and  perform- 
ance on  the  behalf  of  the  institution  is  a  sufficient  consideration 
to  support  the  promise.  Barnes  v.  Perine,  1%  N.  Y.  18 ;  TVu^ees 
Y.  Oarvey,  5  Am.  Bep.  51 ;  M^Auley  t.  BxlUngw^  itO  Johns.  89 ; 
Thompson  v.  Msrcer  Co.,  40  111.  379. 

Applying  these  principles  to  the  facts  in  this  case,  we  are  oi  opin- 
ion that  the  agreement  set  out  in  the  first  finding  implies  a  request 
to  the  managers  of  the  institution  of  learning  to  be  founded  to 
purchase  the  tract  of  land  therein  described,  and  to  establish  thereon 
an  institution  of  learning. 

The  findings  also  show  that  Philomath  College,  the  plaintiff 
herein,  was  founded  and  incorporated  in  order  to  comply  with 
the  request,  and  that  plaintiff  has  in  further  complianoe  built  a 
building  at  a  great  expense,  and  maintained  a  school  therein.  The 
defendant  in  giving  his  note  to  the  ti*easurer  of  plaintiff,  after 
plaintiff's  incorporation,  in  payment  of  the  balance  of  his  subscrip- 
tion, recognized  plaintiff  as  the  institution  built  up  in  accordance 
with  the  subscription,  and  as  the  beneficiary  of  the  subeoription. 
Wo  are,  therefore,  of  the  opinion  that  there  is  a  snfiicient  considera- 
tion for  the  note  in  dispute.  An  objection  was  made  in  the  argument 
by  respondent's  counsel  that  a  college  could  not  be  incorporated  at 
the  time  plaintiff  is  found  to  have  been  incorporated,  under  the  first 
section  of  the  act  of  1864,  entitled  '^  An  act  providing  for  the  incor- 
poration of  churches  and  religious  and  benevolent  societies  "  We  do 
not  think  there  is  any  thing  in  the  objection.  Even  if  the  respond- 
ent here  could  raise  the  objection,  we  are  of  opinion  that  plaintiff 
was  legally  incorporated  under  that  act  as  a  literary  society. 

We  are  of  the  opinion,  also,  that  the  note  given  to  the  treasurer 
of  the  corporation  inured  to  the  benefit  of  the  corporation. 

It  follows  from  the  views  expressed  in  this  opinion  that  the  judg- 
ment of  the  court  below  must  be  reversed,  and  this  action  be  re- 
mitted to  the  court  below,  with  direction  to  enter  its  judgment 
upon  said  findings  in  favor  of  ihe  plaintiff  for  the  amount  due  upon 
aaid  note  with  interest 
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(6  Oragon,  281.) 
ChnMutional  law  —  Contract  of  marric^e. 

The  oonilitaiioiiftl  pioyi0io&  that "  the  propert/  and  pecuniary  rights  of  erery 
married  woman  at  the  time  of  marriage  or  afterward,  aoqaired  hy  gift* 
deviae,  or  inheritance,  shall  not  be  subject  to  the  debts  or  contracts  of  the 
husband,"  is  not  restricted  to  future  marriages,  but  applies  as  well  to  mar- 
riages contracted  before  the  enactment. 

The  contract  of  marriage  is  not  within  the  constitutional  inhibltloii  of  leg^ 
islatlTo  enactments  impairing  the  obligation  of  contracts. 

CROSS-BILL  to  an  action  of  ejectment.  The  facts  are  stated  in 
the  opinion  of  the  court. 

/.  Z>.  HainSy  Jaa.  H.  Slater  and  E.  A.  Oroniuy  for  appellant 
Stems  and  Lichtenihaler,  for  respondent. 

BoiSEy  J.  This  snit  is  in  the  nature  of  a  cross-bill  to  an  action 
of  ejectment.  It  is  claimed  in  the  complaint  that  on  the  11th 
day  of  October,  1857,  the  plaintiff  was  married  to  one  William  0. 
Rngh,  whose  wife  she  now  is ;  2.  That  on  the  *  *  day  of  An- 
gnsty  1856y  the  plaintiff,  then  a  feme  sole,  purchased  of  one  Daniel 
Sebastion  a  farm  of  one  hundred  and  sixty  acres  of  land  situated 
in  Washington  county  in  this  State ;  3.  That  about  the  Ist  day  of 
March,  1869,  plaintiff  made  a  contract  wtth  one  Nelson  Gardner, 
whereby  it  was  agreed  that  said  land  in  Washington  county  should 
be  exchanged  for  the  land  in  controversy  in  this  snit. 

That  in  pursuance  of  said  agreement  to  exchange  lands  this 
plaintiff,  on  the  29th  day  of  March,  executed  to  said  Nelson 
Gardner  a  deed  in  due  form  of  law,  conveying  said  land  in  Wash- 
ington county  to  him.  And  then  demanded  of  him  a  deed  to  her-  i 
self  of  the  land  in  controversy.  But  that  said  Gardner  refused  to  i 
execute  to  her  said  deed,  but  executed  the  same  to  her  husband,  W. 
C.  Rngh.  Plaintiff  alleges  that  with  her  said  husband  she  went 
on  to  the  land  in  controversy,  and  that  her  husband  soon  after  the 
execution  promised  to  deed  said  land  to  her,  but  neglected  to  do  so. 
Vol.  XXV.  ^65 
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and  finally  i*ef  used  to  so  deed  it.  From  these  facts  she  claims  that 
the  land  in  controversy  was  her  separate  property.  These  allega> 
tionSy  except  as  to  the  marriage,  are  denied  by  the  answer.  There 
are  other  issues  raised  as  to  the  title  of  the  defendant^  who  claims 
nnder  a  sheriff's  deed  based  on  an  ezecntion  and  judgment  against 
W.  0.  Bugh,  the  husband  of  the  plaintiff,  but  the  questions  pre- 
sented  on  the  issues  above  stated  were  the  basis  of  the  decree  of  the 
Circuit  Gourt,  and  are  all  the  issues  which  it  will  be  necessary  to 
examine  in  coming  to  a  conclusion  in  this  court 

From  the  testimony  reported  in  this  suit  it  appears  that  the 
plaintiff  at  the  time  she  purchased  the  land  of  Sebastion  in  Wash* 
iugton  county  was  a  single  woman,  and  paid  for  it  with  her  own 
money,  but  the  deed  was  not  executed  and  delivered  to  her  until 
January,  1858,  after  her  marriage  with  W.  G.  Bugh.  It  further ^>» 
pears  from  tlie  testimony  that  she  lived  on  this  land  in  Washing- 
ton county,  with  her  husband,  until  she  traded  it  to  Gardner  in  1869. 
The  weight  of  the  testimony  showjs  that  she  negotiated  the  trade 
with  Gardner,  though  her  husband  assisted,  and  that  Gardner 
afterward  agreed  to  execute  a  deed  to  her.  After  this  exchange  of 
farms  was  made  she  and  her  husband  moved  on  to  the  land  in  con- 
troversy and  made  their  home  there.  That  about  March,  1878, 
said  W.  G.  Bugh,  the  husband  of  plaintiff,  left  the  State,  and  has 
not  resided  with  her  since  that  time.  It  is  claimed  that  the  evi- 
dence shows  that  the  money  with  which  the  plaintiff  purcha9ed  the 
land  in  Washington  county  was  the  proceeds  of  the  sale  of  a  dona- 
tion land  claim,  which  she  formerly  owned  in  Washington  Terri* 
tory. 

It  seems  to  us  that  it  is  immaterial  where  this  money  came  from. 
She  was  then  a  fmM  solSf  and  could  do  as  she  pleased  with  her 
money,  and  the  source  from  which  the  money  was  derived  would 
not  affect  the  rights  of  her  future  husband.  The  deed  was  given  to 
her,  and  whatever  interest  W.  G.  Bugh,  the  husband,  acquired  to 
this  land,  was  derived  through  his  marital  rights  in  his  wife's  land. 
That  interest  at  common  law  was  the  right  to  enjoy  the  rents  and 
profits  during  their  joint  lives,  and  the  right  of  courtesy  (in  case  of 
issue  bom  alive)  after  her  death.  And  on  the  marriage  of  plaintiff 
and  W.  G.  Bugh,  during  our  territorial  government,  the  husband 
acquired  the  rights  and  profits  of  the  land  in  Washington  county, 
and  such  were  the  relations  of  plaintiff  and  her  husband  at  the 
time  of  the  adoption  of  our  State  Gonstitution.  And  had  this  rela- 
tion continued  after  the  adoption  of  the  State  Gonstitution,  and 
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until  the  exchange  of  this  land  for  the  land  in  question,  the  same 
right  ifould  have  attached  to  the  land  in  question  had  the  same 
been  conveyed  to  plaintiff,  unless  some  words  in  the  deed  bad 
limited  it  to  her  .separate  use. 

The  deed  from  Sebastion  to  plaintiff  did  not  limit  the  land  to 
her  use,  and  the  evidence  does  not  show  that  in  her  trade  with 
Gardner  such  a  limitation  was  to  be  inserted  in  the  deed*  And 
if  the  rule  of  the  common  law  is  not  abrogated  or  modified  by  the 
State  Constitution,  then  W.  C.  Rugh  had  an  interest  in  this  land 
which  was  liable  to  execution  for  his  debts.  It  becomes,  therefoE^ 
necessary  to  consider  how  far  the  real  estate  of  women,  who  were 
married  at  the  time  Oregon  became  a  State,  was  affected  by  section 
5,  article  15  of  the  State  Constitution.  This  section  provides  r 
''The  property  and  pecuniary  rights  of  every  married  woman  at 
the  time  of  marriage  or  f^terward,  acquired  by  gift,  device  or 
inheritance,  shall  not  be  subject  to  the  debts  or  contracts  of  the 
husband.^ 

It  is  claimed  that  this  clause  is  only  prospective  and  applies  onl^ 
to  future  marriages,  or  property  acquired  after  the  establishment  of 
the  State  government,  and  that  it  should  not  be  construed  so  as  to 
divest  husbands  then  manned  of  their  marital  rights  in  the  real 
estate  of  their  wives.  The  simple  natural  construction  of  the 
words  used  in  this  section,  read  by  scholars  unrestrained  by  legal 
technicalities  or  rules  of  construction  of  statutes,  would  include 
the  property  and  pecuniary  rights  of  married  women  who  were  then 
married  and  owning  property  which  could  be  made  subject  to  thift 
provision.  It  did  not  refer  exclusively  to  property  then  separate 
property  and  already  secured  to  them,  for  that  would  have  accom* 
plished  nothing  in  favor  of  married  women  whose  status  as  to 
property  was  intended  to  be  affected.  It  is  contended  that  the 
words  property  and  pecuniary  rights  of  every  married  woman  at 
the  time  of  marriage  refer  only  to  future  marriages,  for  the  marital 
rights  of  husbands  then  married  were  already  Tested  and  could  not 
be  changed,  while  rights  by  gift,  devise  and  inheritance  could  come 
to  women  then  married  and  be  protected.  Such  is  not  the  natural 
and  obvious  meaning  of  the  section.  The  plain  meaning  of  the 
section  is  that  it  applies  in  all  its  force  to  women  then  married,  and 
protects  their  lands  and  their  property  from  the  debts  and  conti*acts 
of  the  husband,  and  such  should  bo  the  construction  given  to  it» 
unless  we  are  compelled  to  restrain  its  full  import  to  protect  the 
marital  rights  of  the  husbands  then  married.     It  is  a  rule  in  con;-'  M 
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«truiug  const! tatioDs  and  statutes  that  we  look  at  the  oircumstances 
which  surrounded  the  law  given  at  the  time  it  was  enacted,  and 
Ascertain,  if  we  can,  the  object  of  the  law  and  the  right  to  be  pro- 
tected. 

The  members  of  the  constitutional  convention  were  mostly 
Ihrmers  who  had  acquired  land  under  the  act  of  Congress  of  the 
t27th  of  September,  1850,  granting  land  to  settlors  in  Oregon. 
When  these  settlers  were  married  people  the  wife  received  from 
the  gOYemment  an  equal  share  of  the  land  with  her  husband,  and 
AS  there  was  a  vast  amount  of  this  land,  the  title  to  which  was  in 
the  married  women  of  the  county,  a  large  majority  of  the  raem- 
liers  of  the  convention  enacted  this  clause,  supposing  that  it  would 
protect  this  property  from  the  debts  and  contracts  of  the  husband, 
and  they  did  not  think  it  capable  of  any  other  construction. 

And  such  has  been  tlie  almost  uniform  construction  of  this  sec- 
tion by  the  people  of  the  State  since  that  time,  and  the  only  reason 
that  can  be  urged  against  such  a  construction  is  that  it  modifies 
the  marital  rights  of  the  husband  in  this  land  to  his  injury,  and, 
AS  in  this  case,  may  prevent  creditors  of  the  husband  from  selling 
the  marital  rights  of  the  husband.  In  the  last  case  this  provision 
scould  not  bo  defeated,  because  it  abridges  the  rights  of  creditors 
•of  the  husband  in  securing  their  debts,  for  such  a  doctrine  would 
defeat  and  render  null  all  homestead  exemption  laws.  So,  the 
only  real  objection  is  that  this  section  defeats  or  modifies  the  rights 
•of  the  husband  in  his  wife's  property.  Courts  look  with  disfavor  on 
oiU  laws  which  are  retrospective  in  their  action  where  they  divest 
wested  estates,  or  impair  the  obligation  of  contracts. 

It  was  by  virtue  of  the  marriage  contract  that  the  husband 
1)ecame  at  common  law  entitled  to  the  use  of  his  wife's  land.  And 
it  was  a  fiction  of  the  common  law  that  husband  and  wife  were  one 
person,  and  the  legal  rights  of  the  wife  on  marriage  beoome  merged 
in  the  husband;  but  this  fiction,  and  the  laws  and  decisions  which 
grew  up  under  it,  were  becoming  modified  in  this  country  before 
the  adoption  of  our  Constitution,  the  more  rational  and  enlight- 
ened maxims  of  the  civil  law,  which  recognizes  the  rights  of  mar- 
ried women  to  property,  having  then  been  adopted  in  many  of  the 
States.  And  where  the  civil  law  was  not  adopted,  cautious  and 
Judicious  parents  evaded  the  rigid  rules  of  the  common  law  by 
making  anti-marital  settlements  for  the  benefit  of  future  wives.  If 
the  section  of  the  Constitution  under  consideration,  which  changes 
the  common-law  rights  of  the  husband,  is  right  and  proper  in 
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cases  of  future  marriages,  or  of  property  acquired  in  future,  it  is 
also  right  and  proper  to  apply  it  to  the  lauds  of  persons  then  mar* 
ried,  unless  such  a  construction  cannot  be  given  it.  Against  such 
a  construction  it  is  claimed  that  the  husband,  by  the  common  law, 
became  on  marriage  invested  with  a  freehold  in  the  lands  of  the 
wife,  which  estate  continued  for  their  joint  lives.  This  estate,, 
however,  was  conditional  and  subject  to  be  defeated  by  a  divorce  a 
vinculo.  Scbouler's  Dom.  Rel.  300.  The  marriage  contract  out  of 
which  this  estate  arose  was  at  common  law  one  in  which  the  State 
was  interested,  and  over  which  it  exercised  legislative  controL  It 
is  both  »ui  generis  and  publici  juris.  Cord  on  R.  of  M.  W.;  1. 
Eenty  418,  note  a;  Maguire  v.  Maguirey  7  Dana  (Ey.),  183. 

In  this  last  case  the  court,  in  speaking  of  the  legislative  oontroP 
over  marriage  contracts,  says:  **  Marriage  being  much  more  than  a . 
contract,  and  depending  essentially  on  the  sovereign  will,  is  not,  aS' 
we  presume,  embraced  by  the  constitutional  interdiction  of  legisla-- 
tive  acts  impairing  the  obligations  of  contracts.''    In  view^  theto^ 
fore,  of  the  nature  of  the  contract  by  which  the  estate  of  tEer 
husband  iu  his  wife's  lands  is  created,  and  the  control  which  the 
legislature  has  always  assumed  over  them,  we  think  that  without 
constitutional  authority  such  contracts  are  subject  to  be  altered 
and  modified  by  the  legislature.     But  this  section  of  the  Constitu- 
tion is  an  expression  of  the  sovereign  will  of  the  people  expressed 
in  their  Constitution,  and  in  the  making  of  that  Constitution  the 
convention  represented  the  sovereign  power,  and  was  subject  to  the 
control  of  no  higher  power,  except  the  Constitution  of  the  Unitecl 
States,  and  if  they  judged  it  right  to  exempt  the  lands  of  married 
women  from   the   debts  and  contracts  of    these  husbands,  they 
could  do  so,  and  the  only  question  is,  what  is  the  true  meaning  and 
scope  of  the  section  of  the  Constitution  in  question?    As  we  have 
before  indicated,  the  language  of  the  section  embraces  the  lands  of 
women  who  were  married  at  the  time  Oregon  became  a  State;  and 
such  meaning  should  be  given  to  it,  unless  it  be  limited  by  the  last 
clause  of  section  10  of  article  18  (schedule)  of  the  Constitution, 
which  is:    ''And  private  rights   shall  not  be  affected  by  such 
changes." 

In  construing  these  two  clauses  of  the  Constitution  the  obvious 
meaning  and  intent  of  both  should  be  given  effect  if  possible. 
They  are  in  jvari  materia,  and  must  be  construed  together.  The 
words  "private  rights"  may  properly  be  confined  to  such  rights, 
when  applied  to  property,  as  persons  may  possess  unconnected  with^ 
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and  not  essentially  affecting,  the  public  interest,  or  growing  out  of 
a  public  institution  of  society. 

The  nmrriago  relation,  affecting  the  whole  public,  and  being  an 
institution  of  society  affecting  more  deeply  than   any  other  the 
foundations  of  social  order  and  public  morals,  has  always  been 
under  the  control  of  the  legislature.     The  legislature  can,  and 
often  does,  dissolve  the  marriage  relation  between  parties,  and 
when  the  relation  is  thus  destroyed  the  marital  right  to  use  the 
wife's  land,  which  is  incident  to  such  relation,  ceases  longer  to 
exist    And  we  think  this  right  is  not  strictly  a  priyate  right,  but 
is  one  which  is  incident  to  a  relation  in  which  the  whole  commu- 
nity is  interested.    We  think,  therefore,  that  section  5,  article  15, 
is  not  modified  by  section  10,  article  18  of  the  Constitution,  and 
that  article  5,  section  15,  does  include  all  the  lands  bwned  in  their 
own  right  by  married  women  at  the  time  of  marriage,  whether 
.married  before  or  after  Oregon  became  a  State. 

[Omitting  a  technical  point]  We  have  considered  all  theques- 
:  tions  necessary  for  the  determination  of  this  case,  and  think  the 
cdecree  of  the  court  below  should  be  affirmed. 

Judgment  affirmed. 


MOOBE  y.   MiLLEB. 

(6  Orogon,  9M.) 

TVansfer  of  negotiable  note  by  dsU/^ery, 

V^here  one  has  paid  yalae  for  a  promiBsory  note  payable  to  order,  and  takes 
a  transfer  of  it  by  delivery  only,  without  indorsement,  he  aoqalres  title,  bat 
not  tlie  rights  of  a  bona  fide  purchaser. 

A  CTION  on  a  promissory  note.      The  facts  are  stated  in  the 
nL     opinion. 

B.  Wiiten,  N,  H,  Oafet  and  W.  W.  Thayer,  for  appellant 

jr.  H.  Effinger^  for  respondent. 

Shattuck,  J.  The  liability  of  the  respondent.  Miller,  in  this 
case  must  be  ascertained  by  the  writing  offered  in  evidence,  includ- 
ing the  note  sued  on.     These  writings  show  that  Minear  made  a 
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promissory  note  to  the  First  National  Bank  of  Idaho^  for  four 
thousand  dollars,  bearing  interest  at  two  per  cent  a  month^and  due 
August  4, 1874.  About  the  date  of  the  maturity  of  this  note,  an 
extension  of  the  timeof  payment  wassought,  and  Miller  was  requested 
or  asked  by  letter  from  the  cashier  of  the  bank  to  indorse  this  note, 
which  by  letter  he  consented  to  do.  The  cashier  then  sent  to  Mil« 
ler  the  note  sued  on  in  blank,  inclosed  in  a  letter  wherein  this  prop- 
osition was  made  to  Miller.  "  If  you  will  sign  and  return  the  note 
(the  one  sued  on),  I  will  grant  the  time  asked  for  and  deliver  up 
both  notes  when  either  is  paid  "  (referring  to  the  Minear  note 
upon  which  the  time  asked  was  granted).  Miller  signed  this  note 
and  returned  it  to  the  cashier,  and  stated  in  the  letter  inclosing  it, 
in  substance,  that  he  gave  this  note  with  the  understanding  con- 
tained in  the  cashier's  letter  quoted  from  above. 

There  was  also  further  evidence  in  the  case  tending  to  show  that 
Moore,  at  the  time  of  this  correspondence,  was  cashier  of  the  bank 
and  a  stockholder  in  the  institution,  but  since  that  time  be  had 
withdrawn  and  had  received  in  his  settlement  with  the  bank,  and 
as  part  of  his  share  of  assets,  the  Minear  note  and  the  note  sued 
on  —  both  representing,  in  fact,  one  debt  and  entitling  the  holder 
to  payment  of  only  one  of  the  sums  of  money  specified  in  them* 
The  note  sued  on  was  regularly  and  properly  indorsed  by  the 
payee  ;  but  the  Minear  note,  through  some  oversight,  was  delivered 
without  any  indorsement  whatever  by  the  payee.  The  Minear 
note  was  delivered  to  the  plaintiff  by  the  payee  for  a  valuable  con- 
sideration, along  with  the  note  sued  on,  and  the  plaintiff  was  the 
sole  party  interested  in  the  money  due  upon  these  notes. 

With  this  testimony  before  the  court  below,  it  was  not  error  to 
instruct  the  jury  as  a  general  proposition  that  parties  to  promis- 
sory notes  may,  as  between  themselves,  make  a  separate  contract 
as  to  the  liability  assumed  by  which  their  rights  are  to  be  governed, 
or  they  may  make  a  contract  as  for  an  indorsement  upon  a  sepa- 
rate piece  of  paper  and  attach  the  same  to  the  note. 

But  the  evidence  in  this  case  makes  Miller's  undertaking  amount 
to  something  more  than  is  implied  in  this  general  proposition  of 
law.  The  writings  introduced  in  evidence,  fairly  construed,  mean 
simply  this,  that  Miller,  in  consideration  of  forbearance  to  Minear, 
promised  to  pay,  not  Minear's  note,  but  a  certain  definite  sum  of 
money  at  a  certain  time,  with  a  condition,  however,  that  if  Min- 
ear's  note  should  be  paid  before  the  day  fixed,  then  this  promise 
should  be  void.    The  only  satisfaction  or  fulfillment  of  this  prom* 
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ise,  or  the  only  defense  to  this  action,  upon  this  view  of  the  testi- 
mony, which  can  avail  the  respondent,  is  payment  of  the  one  or  the 
other  of  these  two  notes,  and  in  so  far  as  tlie  instruction  given  by 
the  court  to  the  jury  conveyed  to  them  a  view  of  the  matter  differ- 
ent from  that  just  expressed,  it  was  erroneous.  The  second  instruc- 
tion given,  to  which  exception  was  taken,  and  the  instruction  asked 
by  plaintiff  and  refused,  both  refer  to  the  same  point,  and  may  be 
considered  together.  The  instruction  given  was  this :  *^  If  you 
find  that  Miller  executed  the  note  of  date  August  4,  1874,  for  four 
thousand  one  hundred  and  eighty-six  dollars  and  sixty-seven  cents 
to  the  First  National  Bank  of  Idaho,  as  collateral  security  for  the 
payment  of  the  Minear  note,  sixty  days  after  the  maturity  of  the 
Minear  note,  you  must  also  find,  before  the  plaintiff  can  recover, 
that  he  is  the  owner  and  holder  of  both  the  notes,  and  as  they  are 
negotiable  promissory  notes,  that  they  were  transferred  to  him  by 
indorsement ;  for  in  no  other  way  will  the  transfer  convey  the 
legal  title  so  as  to  permit  the  plaintiff  to  recover  in  this  action.'' 

The  instruction  asked  and  refused  was  this :  *^  If  you  believe 
from  the  evidence  that  plaintiff  is  the  owner  and  bolder  of  the 
Minear  note,  that  will  be  snflScient  for  plaintiff  to  maintain  an 
action  against  defendant  on  his  note  without  the  indorsement  of 
the  Minear  note." 

Two  propositions  are  asserted  by  these  constructions  :  one  that 
the  plaintiff  must  be  the  owner  and  the  holder  of  both  notes,  in 
order  to  maintain  this  action  ;  the  other  that  the  ownership  of  the 
Minear  note,  for  the  purposes  of  the  action,  must  be  created  and 
exist  by  indorsement  of  the  payee's  name,  and  not  otherwise.  The 
first  of  these  propositions  need  not  be  considered,  for  the  decisions 
of  the  second  will  dispose  of  the  case. 

The  question  then  is,  can  Moora  become  the  owner  of  the 
Minear  note,  it  being  payable  to  the  order  of  the  payee  without 
the  indorsement  of  the  payee  ?  The  court  below  held,  and  the 
counsel  for  respondent  here  contend  that  he  cannot,  and  we  are 
cited  to  a  provision  of  our  statute,  and  to  elementary  works  on  bills 
and  notes,  besides  several  reports,  that  employ  language  mainly 
the  same  as  that  used  in  the  instruction  given.  But  those  cases 
and  rules  have  reference  to  purely  legal  titles,  to  negotiable  paper, 
and  legal  remedies  thereon,  as  enforced  under  the  law  merchant 
It  does  not  follow  from  these  citations  that  a  party  who  pays  valu- 
able consideration  for  a  note  or  bill,  payable  to  order,  and  takes  a 
transfer  of  it  by  delivery  only^  without  indorsement^  may  not  be 
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deemed  in  law  for  many  purposes  the  owner.  By  such  a  transfer, 
it  is  true,  the  holder  does  not  take  the  paper  clothed  with  all  the 
rights  of  an  indorsee  of  negotiable  paper,  transferred  in  the  usual 
manner  and  course  of  business.  He  nevertheless  could,  under  the 
old  law,  sue  upon  it  in  the  name  of  the  payee,  and  was  so  far  recog- 
nized as  owner  as  that  he  might  lawfully  collect  and  receive  for  hia 
own  use  the  moQ«y  due  on  it;  but,  different  from  a  regular  indorsee^ 
he  would  doubtless  be  subject  to  the  equities  subsisting  between 
the  maker  and  the  payee.  Under  the  New  York  Code,  and  it  is 
presumed  wherever  that  Code  has  been  adopted  such  a  note  payable 
to  order  may  be  transferred  by  delivery  without  indorsement,  so  as 
to  vest  the  property  in  it  in  the  purchaser  and  holder,  and  to  entitle 
the  helfder  to  sue  upon  it  in  his  awn  name.  Edwards  on  Bills,  286; 
11  Barb.  620;  12  How.  Pr.  165.  And  it  wonld  seem  that  such  a 
holder  of  a  note,  for  which  he  has  paid  value,  would  have  a  good, 
equitable  title  that  would  sustain  a  suit  to  enforce  coUectioii,  and 
to  establish  his  right  to  the  money  against  both  the  maker  and  the 
payee. 

T)ie  Code  of  this  State  hias  preserved  to  a  considerable  extent  the 
distinction  between  law  and  equity  jurisdiction  and  modes  of  pro* 
ceoding;  and  whether  or  not  Hoore  oould  maintain  an  ordinary 
action  at  law  under  our  Code  upon  the  Hinear  note,  on  the  ground 
o(  his  being  the  real  party  in  interest,  it  is  not  neoessary  to  deter- 
mine at  this  time.  But,  beyond  question,  the  evidence  in  this  case 
tended  to  show  facts  from  which  the  legal  inference  is  that  Moore 
has  title  to  the  Minear  note  and  the  sole  right  to  receive  the  money 
due  upon  it  and  to  cancel  and  deliver  it  up;  that  he  could  collect 
it,  if  not  by  action  at  law  in  his  own  name,  certainly  by  action  at 
law  in  the  name  of  the  payee,  or  by  suit  in  equity  in  his  own  name 
against  the  maker  and  payee. 

Having  such  a  title  to  the  Minear  note  and  a  perfect  legal  title 
to  the  note  sued  on,  we  think  Moore  can  maintain  this  action  with- 
out having  the  indorsement  of  the  payee  upon  the  Minear  note. 

It  follows  that  there  was  error  in  the  instructions  given  and  in 
refusing  the  instructions  asked,  and  the  judgment  will  have  to  be 
reversed  and  a  new  trial  ordered. 

Judgment  reversed. 
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MiLBS  T.  Miles. 

(6  Oregon,  M7.> 
Deed  iftbieet  to  mortgage  —  ConsideraUon  —  Orediton  of  gremior. 

Where  a  grantee  accepted  a  deed  redting  that  the  estate  conTejed  was  sub- 
ject to  a  mortgage,  and  sabsequenily  paid  the  mortgage,  bat  gare  no  other 
consideration,  held,  in  the  absence  of  fraud,  that  this  constituted  a  ralid 
grant  as  against  anj  creditors  of  the  grantor. 

CBEDITOB'S  bill  to  set  aside  a  deed.    The  faots  safficientlj 
appear  in  the  opinion. 

Cailin  S  KiU&n,  for  appellant, 

T.  A.  McBridBj  for  respondent. 

Watso^t^  J.  This  suit  comes  to  this  court  for  trial  anew  on  the 
pleadings  and  evidence  forming  part  of  the  transcript.  The  decree 
of  the  courfc  below  sustains  the  mortgage  in  «fayor  of  defendant 
Girard  ;  and  as  neither  party  appeals  from  that  part  of  the  decree, 
it  need  not  be  considered  by  us  in  this  opinion.  The  first  and 
most  important  question  in  this  case,  upon  the  decision  of  which 
the  case  mainly  depends,  is  this :  *^  Does  the  fact  that  the  deed 
from  Spencer  D.  Miles  to  Laura  B.  Tredeau,  which  is  attached  in 
this  suit,  recites  and  expresses  that  it  is  taken  subject  to  a  mort- 
gage for  the  sum  of  five  hundred  dollars,  which  said  Laura  B. 
Tredeau  afterward  paid,  constitute  a  valuable  consideration  for  the 
deed  ?  "  That  the  deed  does  so  recite,  and  that  she  did  pay  that 
sum  with  interest,  is  alleged  in  the  answer,  and  not  denied  in  the 
reply.  This  question  is  important,  because  the  complaint,  while  it 
charges  that  defendant,  Spencer  D.  Miles,  intended  by  the  deed  io 
dispute  to  defraud  plaintiff  and  his  other  creditors,  neither  directly 
nor  indirectly  charges  that  said  Laura  B.  Tredeau  was  a  party  to 
that  fraud,  or  that  she  had  any  knowledge  or  notice  of  the  fraud- 
ulent intent  of  her  grantor.  The  deed  is  attacked  solely  upon  the 
ground  that  it  is  a  voluntary  conveyance.  On  the  other  hand,  de- 
fendants allege  no  other  consideration  than  the  said  mortgage  and 
its  payment  by  defendant  Laura,  and  they  attempt  to  prove  no 
other  consideration. 
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We  are  not  prepared  to  argue  with  counsel  for  appellant  in  the 
proposition,  that  when  a  deed  recites  that  the  premises  therein  con- 
veyed are  subject  to  a  mortgage,  the  grantee,  by  accepting  the  deed, 
binds  himself  personally  to  ])ay  the  debt  secured  by  the  mortgage. 
The  authorities  fully  sustain  the  proposition,  that  when  the  deed 
not  only  recites  the  mortgage,  but  adds  that  the  grantee  assumes 
it,  he  is  personally  bound  if  be  accepts  the  deed.  1  HilL  on  Mort. 
357;  7  Gush.  133.  This  obligation  the  law  implies  without  any 
express  promise.  9  Mass.  510.  We  think  this  is  as  far  as  the  cases 
go  in  support  of  the  theory  that  by  accepting  a  deed,  which  expresses 
that  the  estate  therein  conveyed  is  subject  to  a  mortgage,  the 
grantee  becomes  liable  to  the  mortgagee  personally  for  the  debt 
secured  by  the  mortgage. 

But  while  we  hold  that  the  mere  acceptance  by  the  grantee  of  a 
deed  which  expresses  that  the  estate  which  it  conveys  is  subject  to 
a  mortgage,  will  not  render  the  grantee  personally  liable  to  the 
mortgagee  for  the  mortgage  debt,  we  are  of  the  opinion  that  if  in 
such  case  the  grantee  shall  pay  ofF  the  mortgage,  such  payment 
will,  in  the  absence  of  any  further  explanation,  be  taken  as  a  pay- 
ment of  so  much  of  the  purchase-money  for  the  premises,  and  it 
will  be  a  valuable  consideration  sufficient  to  uphold  the  convey- 
ance. In  this  case  the  deed,  in  addition  to  the  usual  parts,  con- 
tains a  clause  reciting  that  the  premises  are  subject  to  a  mortgage 
for  five  hundred  dollars.  Such  a  construction  should  be  given  the 
instrument  as  will  give  effect  to  all  of  its  parts  according  to  the 
intent  of  the  parties.  It  is  evident  that  at  the  time  of  the  execu- 
tion of  the  deed  in  dispute  the  grantor  thought  of  the  mortgage, 
and  caused  a  clause,  reciting  that  the  estate  was  subject  to  it,  to 
be  inserted,  in  order  that  the  grantee  might  have  notice  of  its 
existence,  and  might  know  that  she  could  only  enjoy  the  estate 
granted  upon  the  condition  that  she  could  pay  it  off.  We  think 
that  by  accepting  the  estate  upon  this  condition,  while  she  did  not 
render  hei*self  personally  liable  to  the  mortgagee,  she  at  least  placed 
herself  in  a  position  such  as  that  she' must  lose  the  property  or  pay 
off  the  mortgage.  Under  these  circumstances  she  actually  did  pay 
the  mortgage,  amounting,  with  interest,  to  the  sum  of  five  hundred 
and  eighty-four  dollars.  Spencer  D.  Miles  thus  actually  received, 
by  the  payment  of  the  debt  which  he  owed  the  mortgage  for  the 
land,  the  sum  of  five  hundred  and  eighty-four  dollars,  and  the 
defendant  Laura  R  Tredeau  actually  paid  that  sum  for  the  lap'^ 
We  think  that  when  Spencer  D.  Miles  made  and  Laura  R.  Tredeau  ^ 
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accepted  the  deed,  to  set  aside  which  this  suit  was  brought,  it  may 
be  reasonably  presumed  that  they  intended  that  she  should  pay  off 
the  mortgage,  which  the  deed  recited  was  upon  the  land»  and  that 
they  intended  that  such  payment  should  be  deemed  a  payment  of 
that  amount  of  the  purchase-money. 

It  is  not  necessary  for  us  in  this  case  to  decide  whether  or  not, 
as  between  Spencer  D.  Miles  and  Laura  B.  Tredeau,  the  said  Laura, 
by  accepting  the  deed  in  dispute,  became  liable  to  indemnify  him 
against  the  mortgage,  expressed  in  the  deed  to  be  a  lien  on  the 
estate.  That  she  did  in  fact  pay  it  is,  under  the  circumstances,  in 
the  absence  of  any  proof  of  actual  fi*aud,  a  sufficient  consideration 
to  uphold  the  deed.  A  number  of  other  questions  of  law  and  of 
fact  are  presented  by  the  transcript,  but  as  our  views  expressed  as 
to  the  sufficiency  of  the  consideration  are  decisive  of  the  main 
question  in  the  case,  we  deem  the  examination  of  the  other  ques- 
tions unnecessary. 

It  follows  tluit  the  decree  of  the  court  below  most  be  reversed, 
and  that  this  cause  must  be  remanded,  with  direction  that  the 
oomplaiat  be  diflmissed. 

Decree  reversed  and  cause  remafuUL 


MoORE  V.   FULLEB. 

(6  Oregon,  272.) 
Mortgage — When  married  woman  may  impeach — ConeideraHon  for  mortffoge. 

Where  a  married  woman,  as  surety  for  her  husband,  freely  Joined  with  him 
in  executing  a  mortgage  on  her  separate  property,  understanding  the  char- 
acter of  the  instrument,  she  cannot  after  delivery  avoid  it  for  fraud  of  which 
the  grantee  was  innocent.* 

A  precedent  liability  is  a  sufficient  consideration  for  a  mortgage. 

Liability  for  another  on  a  contract  in  force  is  a  sufficient  consideration  for  a 
mortgage. 

SUIT  to  foreclose  a  mortgage.    The  facts  are  stated  in  the  opin- 
ion of  the  court 

John  Kelsay  and  L.  Vineyard^  for  appellants. 

F.  A.  Chenoweth,  for  respondent 


*  See,  also,  Kerr  v.  HimmU,  IS  Am.  Rep.  684;  Heeter  v,  Glasgow^  21  kL  46; 
SifHfer  Mannf.  Co,  v.  Rook,  2*  Id.  204;  Jofmeoii  ▼.  TTaOaoe,  Id.  602. 
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McArthuk,  J.  This  is  a  suit  in  eqnitj  to  foreclose  a  mortgage. 
The  record  shows  that  on  May  1,  1874,  A.  Fuller,  James  0.  Fuller 
and  T.  M.  Fuller  made  and  delivered  to  one  Reed  a  promissory 
note  for  the  sum  of  one  thousand  dollars,  with  interest  at  one  per 
cent  per  month,  payable  one  year  after  date  without  grace. 

John  W.  Moore,  the  respondent,  became  surety  on  said  note. 
Tlio  note  was  not  paid  at  maturity.  Reed  demanded  payment, 
and  the  Fullers  not  being  able  to  raise  the  money  without  strip- 
ping themselves  of  property  necessary  to  cany  on  their  business,  it 
was  agreed  between  Moore,  the  surety,  and  the  Fullers,  that  if  they 
would  secure  him,  he  would  pay  the  note,  and  give  them  time  to 
make  the  money.  Accordingly,  said  A.  Fuller  and  Mary  A.  E. 
Fuller,  his  wife,  in  consideration  of  Moore's  advancing  the  money 
to  pay  Reed  and  exfending  the  time  of  payment,  executed  to 
Moore  a  mortgage  \i\yon  certain  real  property,  which  was  the  sepa- 
nite  property  of  said  Mary  A.  E.  Fuller.  Mooi-e  paid  the  money  to 
Reed,  and  took  an  indorsement  of  the  note.  The  note  remaining 
unpaid,  this  suit  was  brought  to  foreclose  the  mortgage,  the  Ful- 
lers having  in  the  mean  time  become  insolvent  The  testimony 
certified  up  with  the  transcript  clearly  establishes  the  making  and 
acknowledgment  of  the  mortgage  to  secure  Moore,  that  he  gave  the 
Fullei*s  time,  from  the  date  of  its  execution  until  the  commence- 
ment of  this  suit  —  nearly  six  months;  that  the  land  mortgaged 
was  the  separate  property  of  Mary  A.  E.  Fuller,  and  that  her  hus- 
band joined  her  in  the  execution  thereof. 

The  testimony  in  relation  to  fraud  in  procuring  the  acknowl- 
edgment, even  if  relevant,  is  wholly  insnfBcient  to  warrant  the 
conclusion  that  any  improper  means  were  resorted  to  to  induce 
Mrs.  Fuller  to  execute  and  acknowledge  the  mortgage.  But  it  is 
not  relevant,  for  there  is  no  allegation  in  the  answer  of  fraud,  in 
relation  thereto.  It  will  be  found,  that  the  certificate  of  the  officer 
to  the  acknowledgment  of  the  mortgage  deed  appears  on  its  face  to 
have  been  in  substantial  compliance  with  the  statute,  and  that  the 
evidence  to  impeach  it  was  wholly  parol  evidence,  and  we  decided, 
m  Dolph  V.  Barney,  5  Or.  205,  that  such  an  acknowledgment 
could  not  be  impeached  by  parol  evidence  unless  there  were  allega- 
tions in  the  pleadings  to  warrant  it.  Furthermore,  if  there  was 
fraud  therein  there  is  nothing  to  show  that  Moore  participated  in 
it,  and  the  law  is,  that  if  a  married  woman  of  sufficient  mental 
capacity,  without  duress  or  misrepresentation  as  to  the  nature  of 
the  instrument,  joins  her  husband  in  the  deed,  and  suffers  iha  M 
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deed  to  be  delivered^  she  cannot  avoid  it  on  account  of  fraud  and 
miBrepresentation,  without  showing  that  the  grantee  knew  of  or 
participated  in  the  fraud*  White  v.  Graves^  107  Mass.  3^ ;  s.  c^ 
9  Am.  Bep.  38.  The  rule  applies  to  mortgages  as  well  as  to  deeds 
absolute. 

[Omitting  a  minor  point] 

We  come  now  to  examine  the  most  important  question  presented 
by  this  record.  There  was  no  consideration  passing  to  the  mort- 
gagors at  the  time  of  the  execution  of  the  mortgage.  The  consid- 
eration was  the  pre-existing  liability  of  the  payors  of  the  note  here- 
tofore mentioned  to  the  surety^  Moore.  Is  a  pre-existing  liability 
a  sufficient  consideration  to  support  a  mortgage  ?  This  question 
has  been  differently  decided  by  different  courts.  Mr.  Justice 
Stoby,  2  Eq.  Jur.  65 7,  658,  9th  ed.,  holds  to  the  affirmative,  and 
bases  his  opinion  on  Mitford  v.  MUfordf  9  Yes.  100 ;  and  Bayley  v. 
Oreenleafy  7  Wheat  46.  In  White  and  Tudor's  Leading  Gases  in 
Equity,  vol.  2,  part  1,  p.  73,  it  is  said  *'  similar  decisions  were  made 
in  Iiicheso7i  v.  Richesanj  2  Gratt  497 ;  and  in  Dey  t.  Dunham,  2 
Johns.  Gh.  182.''  It  will  be  found,  however,  that  the  courts  of  New 
York  have  not  followed  the  case  of  Dey  v.  Dunham,  but  have  since 
that  decision  uniformly  held  that  a  pre-existing  debt  or  liability 
is  not  sufficient  consideration  to  uphold  a  mortgage,  Ghancellor 
Kent,  however,  4  Gom.  154^  regarded  a  pre-existing  debt  or  liabil- 
ity sufficient  to  support  a  mortgage.  In  support  of  the  doctrine, 
he  cites  Roberts  v.  Salisbury,  3  Gill  &  Johns.  425,  and  Oann  v. 
Chester,  5  Yerger,  205  ;  and  he  thought  the  principle  rested  upon 
grounds  which  would  command  general  assent  Jewett  v.  Warren, 
12  Mass.  300,  and  Babcock  v.  Jordan,  24  Ind.  14»  are  to  the  same 
effect  Indeed,  the  weight  of  authority  is  in  favor  of  the  affirma- 
tive of  the  proposition,  and  to  that  we  give  our  assent 

Gonnected  with  this  there  is  another  point  deserving  of  atten- 
tion. The  mortgage  was  executed  May  3, 1876,  and  Moore  paid 
Reed  the  amount  of  the  note  May  6,  1876.  This  fact  is  the  basis 
of  the  further  claim  of  appellants'  counsel,  that  Moore's  liability  is 
not  sufficient  consideration  to  support  the  mortgage.  In  Jewelt  v. 
Warren,  supra,  it  was  distinctly  held  that  a  liability  for  another  on 
a  contract  in  force  is  sufficient  consideration  for  a  mortgage  or 
pledge.    So  we  dedde. 

Decree  affirmed. 
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Fri9aU  proper^  teAen  far  fubUe  Mm^^MBomre  ff 

A  legislative  enactment,  establiBhing,  as  the  meatare  of  damages  wlieie  pfl* 
Taift  lands  ore  taken  for  a  liighway,  the  loss  in  Talne  which  the  eomplaii^ 
ant*s  premises  sniler  bj  the  opening  of  the  road,  is  oonstitationaL 

Li  estimating  the  damages,  the  Jarj  maj  consider  the  prospeetive  benefits 
which  the  road  will  confer  on  the  premises,  and  are  at  liberty  to  And  thai 
the  benefits  cancel  all  the  damage. 

ACTION  for  damages  for  opening  of  a  road.    The  faotB  am 
stated  in  the  opinion. 

W.  R.  Willis,  for  appellant 

&  J7.  Hazard,  Prosecuting  Attorney,  for  respondent. 

Prix,  G.  J  The  appellant  claimed  three  thousand  dollars  aa 
damages  for  the  opening  of  a  county  road  through  his  premises. 

The  Tie wers  .appointed  by  the  county  court  to  assess  the  damages 
claimed  by  appellant  reported  that  in  their  judgment  the  premisea 
were  of  no  less  Talue  with  the  road  laid  out  through  them  than 
they  were  without  it;  and  hence  that  appellant  was  not  entitled  to- 
any  damage. 

Whereupon  the  county  court,  having  adopted  the  report  of  the 
Tiewersy  ordered  the  road  to  be  opened.  From  this  order  tho 
appellant  appealed  to  the  Circuit  Court,  where  the  issue,  as  to  how 
much  lees  valuable  the  premises  of  appellant  would  be  rendered  by 
the  opening  of  said  road,  was  tried  by  a  jury,  and  a  verdict  ren-^ 
dered  in  favor  of  the  respondent  Whereupon  appellant  took  his 
appeal  to  this  court  The  error  complained  of  by  appellant  is  that 
the  court  erred  in  refusing  certain  instructions,  asked  by  appel- 
lant, and  in  giving  certain  other  instructions  excepted  to  by  him. 

Appellant  asked  the  court  to  instruct  the  jury  that  '^  the  meas- 
ure of  damages  in  this  case  is  the  value  of  the  land  taken,  together 
with  the  necessary  expenses  of  building  fences,  and  the  inconven- 
ience it  may  be  to  the  remainder  of  the  premises."  The  court 
instead  gave  the  following  instruction,  to  which  appellant  excepted.  i 
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The  question  to  be  found  by  the  jury  is,  how  much  loss  Tslusble 
the  premises  of  appellant  will  be  rendered  by  the  opening  of  the 
proposed  road.  In  determining  this  question,  the  jury  will  esti- 
mate 'Hhe  value  of  the  land  occupied  by  the  road,  the  neoessary 
expense  of  building  fences,  and  the  inconyenience  it  may  be  to  the 
remainder  of  the  premises." 

Appellant  asked  the  court  to  instruct  the  jury  that  'Hhe  benefits 
to  the  land  resulting  from  the  location  of  the  road  may  be  an 
offset  against  any  consequential  damages  to  the  premises,  but  not 
against  the  value  of  the  land."  This  instruction  the  court  refused, 
but  gave,  instead,  the  following:  ^^  The  jury  will  also  take  into 
•consideration  all  special  advantages  the  opening  of  the  road  will 
give  to  the  premises  of  appellant,  which  appear,  if  any;  as,  for 
instance,  the  giving  of  an  outlet  to  market  to  said  premises,  and 
the  enhancement  in  value  of  the  land  taken."  Upon  the  consider- 
ation of  all  the  evidence,  if  you  find  that  the  premises  of  appellant 
will  be  rendered  less  valuable  by  the  opening  of  the  road  in  dispute, 
you  will  find  how  much  less  valuable  they  will  be  rendered  thereby, 
and  find  a  verdict  in  his  favor  {or  that  amount  If,  howeyer,  upon 
the  consideration  of  all  the  evidence,  you  find  that  the  premises  of 
appellant  will  not  be  rendered  less  valuable  by  the  opening  of  the 
road  in  question,  you  will  give  a  verdict  in  favor  of  respondent 

The  court  further  instructed  as  follows:  **  The  advantages  which 
the  proposed  road  will  confer  on  the  premises  of  the  appellant  may 
be  considered  by  you,  not  only  as  a  compensation  for  the  increased 
fencing  and  injury  to  the  remainder  of  the  land  not  occupied  by 
the  road,  but  as  a  compensation  of  all  damages  caused  by  the  open- 
ing of  said  road;  and  if  they  exceed  or  equal  such  damages,  yoa 
will  find  for  the  respondent."  The  question  presented  npon  this 
appeal  by  these  exceptions  is,  what  shall  be  the  measnre  of  dam- 
ages or  rule  of  compensation  for  land  taken  for  public  use  in  open- 
ing a  public  highway  through  the  land  of  a  private  individoal  ? 

The  legislature  of  this  State  has  not  only  provided  how  land  may 
be  taken  for  such  purposes,  but  what  shall  be  the  rule  of  compen- 
sation when  so  taken.  And  there  is  no  complaint  in  this  case  that 
the  statutory  mode  has  not  been  pursued.  The  legislature  has  pro- 
vided that  if  any  person  through  whose  lands  a  county  road  may  be 
laid  out  shall  feel  that  he  or  she  would  be  injured  by  the  opening  of 
the  same,  nnd  shall  make  complaint  thereof  in  writing  to  the 
<?onnty  court,  tliroe  disinterested  householders  shall  be  api)ointed 
^'  to  assess  and  determine  how  much  less  valuable  such  premises  of 


DECEMBER  TEEM,  1877.  529 

Putnam  v.  Douglas  County. 


the  complainant  would  be  rendered  by  the  opening  of  said  road." 
Miss.  Laws^  §  7,  p.  723.  Hence  it  will  be  seen  that  the  rule  of 
compensation  adopted  by  the  court  in  the  instructions  complained 
of,  is  in  accordance  with  the  rule  contained  in  this  legislative 
provision. 

But  it  is  claimed  by  appellant  that  this  provision  of  the  statute 
is  in  violation  of  that  provision  of  our  Constitution  which  provides 
that  ''private  property  shall  not  be  taken  for  public  use  without 
just  compensation/'  It  is  claimed  by  appellant  that  under  this 
provision  the  owner  of  land  taken  for  public  use  is  entitled  to  have 
actual  value  thereof  in  money  without  deduction  for  estimated 
profits  or  advantages  accruing  to  the  owner  from  the  public  use  of 
his  property.  There  are  quite  a  number  of  decisions  to  that  effect, 
but  we  think  it  will  be  found  generally  that  they  were  made  under 
constitutional  provisions  and  statutes  differing  in  some  respects 
from  ours. 

The  measure  of  damages  which  appears  to  be  established  by  most 
of  the  cases,  for  building  a  road  through  a  man's  land,  is  the  differ- 
ence between  the  value  of  the  land  before  the  road  was  built,  and 
its  value  after  the  road  is  finished.  And  this  is  the  rule  adopted  by 
our  statute.  This  rule  appears  to  have  been  sanctioned  by  the 
judicial  decisions  of  Indiana,  Pennsylvania,  New  York  and  Massa- 
chusetts. McIfUire  v.  The  Siate^  5  Blackf .  384 ;  ffornMtein  v.  A. 
&  Q.  W.  R.  R.  Co,y  51  Penn.  St.  87. 

The  provisions  contained  in  our  Constitution  and  statute  in  rela- 
tion to  the  taking  of  private  property  for  public  use  appear  to  have 
been  taken  from  the  Indiana  Constitution  and  statute ;  and,  hav- 
ing adopted  them  after  they  had  been  judicially  construed  by  the 
courts  of  that  State,  it  must  be  presumed  that  we  adopted  along 
with  them  the  construction  of  those  courts.  Sedg.  Con.,  §  497 ; 
Smith's  Con.,  §  634.  The  ordinance  of  Congress  for  the  govern- 
ment of  the  territory  of  the  United  States  north-west  of  the  river 
Ohio,  passed  in  1787,  contains  a  clause  requiring  ^^compensations" 
for  private  property  taken  for  public  use.  Upon  the  division  of  the 
territory,  the  legislature  thereof  enacted  that  the  persons  chosen  to 
assess  damages  for  land  taken  for  a  public  highway  '^  should  take 
into  consideration  how  much  less  valuable  such  land  would  be  ren- 
dered "  by  reason  of  the  opening  of  the  contemplated  road. 

This  same  provision  existed  when  the  Constitution  of  Indiana 
was  adopted,  and  was  incorporated  into  their  statute  after  its 
adoption.  In  Mclntire  v.  The  State,  5  Blackf.  383,  Mclntiro 
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claimed  damages  against  the  State  for  land  and  materials  taken 
from  him  for  the  purpose  of  constructing  a  railroad  under  the  inter- 
nal improvement  act^  passed  in  1836,  which  provides  that  in  the 
assessment  of  damages  the  benefits  resulting  to  the  complainant 
from  the  construction  of  the  public  work  causing  the  injury  com- 
plained of  shall  be  taken  into  consideration.  That  act  was  attacked 
on  the  ground  that  it  was  unconstitutional,  but  was  upheld  by  the 
court  in  that  case.  The  court  reyiewed  very  thoroughly  the  con- 
stitutional provision  and  all  the  statutes  enacted  upon  that  subject 
up  to  the  time  when  the  decision  was  made.  The  court,  in  com- 
menting upon  the  meaning  of  "  just  compensation/'  said :  The 
^'meaning  is,  not  that  property  thus  taken  shall  be  valued  and  its 
price  paid  in  money,  but  that  the  individual  who  claims  to  be  a 
sufferer  in  consequence  of  the  exercise  of  the  right  of  eminent  do- 
miun  over  his  property,  shall  be  recompensed  for  the  actual  injury 
which  he  may  have  sustained,  all  circnmstances  considered,  by  the 
measure  of  which  he  complains." 

In  ascertaining  the  extent  of  the  injury,  undoubtedly  an  estima- 
tion of  the  value  of  the  property  taken  at  the  time  of  taking  is  a 
necessary  step,  but  if  the  benefits  really  and  substantially  result- 
ing to  the  complainant  are  equal  in  pecuniary  value  to  the  value  of 
that  of  which  the  public  has  deprived  him,  we  conceive  they  con- 
stitute a  just  and  constitutional  compensation  for  the  deprivations 
to  which  he  has  been  subjected,  and  such,  in  our  opinion,  is  the 
nature  of  the  benefits  contemplated  by  the  statute  in  question — the 
enhancement  of  the  property  by  the  construction  of  a  public  im- 
provement. This  doctrine  is  fully  sustained  by  a  series  of  decisions 
in  the  State  of  Pennsylvania,  as  will  be  seen  by  examination  of  the 
case  of  Ifornsttin  v.  -4.  £  G.  W.  R.  R,  Co.,  51  Penn.  St  87 ;  Angel 
on  High.,  §  116;  2  Mass.  492;  4  Com.  419.  This  statutory  provis- 
ion of  ours  establishing  the  measure  of  damages  for  private  prop- 
erty taken  for  public  use  was  in  full  force  at  and  long  prior  to  the 
adoption  of  our  Constitution.  And  having  thus  been  acted  upon 
and  upheld  for  a  long  series  of  years,  we  are  of  the  opinion  the 
courts  should  be  slow  to  decide  it  unconstitutional  under  such  cir- 
cumstances. 

It  follows  from  the  views  herein  expressed  th&t  the  judgment  of 
the  court  below  should  be  affirmed. 

Judgment  affirmed. 

Shattuck,  J.,  dissenting. 
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(•Oregon,  are*) 

PfioaU  oMm  for  cbttrueHng  highway  ^  Parol  widenee. 

One  wlio.  In  the  proaeeatlon  of  biii  basineM,  attempting  to  put  over  a  pubUe 
higbwmj  with  teamii  and  wagons,  ]s  for  five  days  delayed  by  an  obstraetton 
nnlawfally  plaeed  in  the  road  by  another,  has  a  good  eaase  of  action  lor 
damages.    (See  note,  p.  588.) 

On  the  question  whether  a  place  Is  a  town,  within  the  meaning  of  a  law  pn^- 
hiblting  toll-gates  within  the  limits  of  a  town,  oral  evidence  is  competent  to  ^ 
prove  the  nnmber  of  hooses,  shops,  etc. 

ACTION  for  damages  for  the  obstruction  of  a  highway.    The  "^ 
complaint  alleged,  that  on  or  about  May  26,  1876,  the  plain- 
tiff arrived  at  the  town  of  Orodell,  in  Union  county,  Oregon,  with 
an  eight-mule  team  and  two  freight  wagons,  which  were  his  prop- 
erty, and  which  were  loaded  with  over  ten  thousand  pounds  ot 
goods,  wares  and  merchandise,  which  he  had  contracted  to  deiiveir 
at  sundry  points  in  Union  and  Baker  counties;  that  he  was  then 
on  his  way  to  deliver  said  freight;  and,  in  order  to  do  so,  he  was 
compelled  to  pass  over  the  main  highway  leading  through  said 
town;  that  at  said  time  and  place  said  defendant  forcibly,  wrongs 
fully  and  unlawfully  obstructed  the  said  main  highway  passing 
through  said  town,  by  erecting  a  toll-gate  thereon,  and  keeping 
the  same  standing  therein,  and  forbidding  and  preventing  this 
plaintiff  from  passing  through  the  same  with  his  said  teams;  and 
that  plaintiff  was  thereby  prevented  from  passing  through  said 
place  with  his  said  teams  for  a  period  of  about  five  and  one-half 
days,  to  plaintiff's  damage,  two  hundred  and  fifty  dollars." 

The  answer  denies  the  alleged  obstruction,  and  alleges  that,  at 
the  time  in  question,  the  highway  was  the  defendant's  private 
property  under  a  lease  from  the  owner. 

The  respondent  recovered  judgment. 

M.  Baker  and  Bonham  d  Ramsey ^  for  appellant. 
L.  Evaris,  for  respondent 

Pbdc,  C.  J.    The  first  error  complained  of  by  appellant  is  the  m 
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oveimling  of  his  motion  for  judgment  on  the  pleadings.  This 
motion,  it  appears,  was  interposed  in  the  Circuit  Court  for  the 
fir»t  time.  It  is  based  upon  the  ground  that  the  complaint  did 
not  »tate  facts  sufficient  to  constitute  a  cause  of  action,  in  this,  it 
does  Bot  show  that  respondent  suffered  any  special  or  peculiar 
damages  not  common  to  the  public  generally.  The  obstruction  of 
a  public  highway  is  a  public  nuisance,  and  it  is  well  settled  '^  that 
no  person  can  maintain  an  action  for  a  common  nuisance,  unless 
he  has  suffered  therefrom  some  special  and  peculiar  damages,  other 

.and  greater  than  those  sustained  by  the  public  generally."  Those 
-who  have  no  occasion  of  business  or  pleasure  to  pass  over  a  road 
thus  obstructed,  and  who  hare  not  attempted  it,  cannot  maintain 

•  an  action  for  the  obstruction  thereof.  Brown  y.  Watson^  47  Me. 
161. 

By  an  examination  of  the  complaint  in  this  case,  we  find  that  it 
is  alleged  that  respondent  not  only  had  an  occasion  of  business  to 

>  tra?el  over  the  i*oad,  but  did  actually  attempt  to  do  so  with  his 

steams  and  wagons  in  order  to  deliver  the  freights  with  wliich  they 
"vere  loaded,  and  that  by  means  of  the  obstruction  complained  of 
by  respondent,  he  was  prevented  and  delayed  from  doing  so  for  a 
period  of  five  and  a  half  days,  to  his  great  damage,  etc.  These 
allegations  we  think  are  sufficient  to  show  that  respondent  suffered 
special  and  peculiar  damages  other  than  those  sustained  by  the 
public  in  general,  who  had  no  special  occasion  to  travel  over  the 
road.  This  complaint  would  be  good  on  general  demurrer,  and 
this  motion  could  not  be  sustained  unless  the  complaint  is  bad  on 
general  demurrer. 

The  next  question  of  error  is  as  to  the  admissions  of  oral  evi- 
dence to  prove  that  Orodell  was  in  fact  a  town  at  the  time  of  the 
alleged  obstructions  of  the  highway.  At  the  trial  it  became  perti- 
nent for  respondent  to  prove  that  Orodell  was  a  town  within  the 
meaning  of  section  32  of  the  corporation  law,  which  prohibits  the 
establishment  of  toll-gates  within  the  limits  of  any  town,  whether 
incorporated  or  not.  In  answer  to  a  question  propounded  by 
respondent  a  M'itness  was  permitted  to  state  that  "there  were 
about  twenty-five  houses  in  the  town  of  Orodell,  big  and  little,  on 
the  26th  day  of  May,  1876,  and  that  there  were  about  eight  or 
nine  of  them  occupied  with  families.  That  Orodell  is  a  town 
laid  off  into  streets,  alleys,  blocks  and  lots.  That  there  is  one 
mill,  one  store,  one  blacksmith  shop,  one  wagon-shop  and  a  post- 
office."    Another  witness  was  allowed  to  state  that  he  saw  parties 
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snireyiiig  the  towu  and  saw  the  stakeB  afterward.  To  the  admis- 
rion  of  this  eridenoe  the  appellant  objected,  on  the  groand  tlial 
the  existence  of  a  town  cannot  be  proven  by  oral  evidence,  but 
should  be  proven  by  a  copy  of  a  recorded  plat  This  mling  of  tha 
court  is  assigned  and  nrged  here  as  error. 

We  think  there  is  nothing  in  this  objection.  A  statute  is  cited 
which  contains  a  provision  that  any  person  who  shall  dispose  otf 
BtH,  or  lease  any  lot,  in  any  town  which  has  been  laid  ont,  beforo 
the  plat  thereof  has  been  duly  acknowledged  and  recorded,  shall 
forfeit  fifty  dollars,  etc.  But  we  are  unable  to  see  the  bearing  of 
that  statute  upon  the  question  at  issue.  Any  proprietor  of  land 
might  cause  a  town  to  be  laid  out,  and  the  plat  thereof  acknowl- 
edged and  recorded,  and  yet  we  apprehend  it  would  not  be  a  town 
without  houses  and  inhabitants. 

The  plat  might  exhibit  the  streets,  alleys,  blocks  and  lots  and 
their  localities,  but  oral  evidence  would  be  necessary  to  show  that 
it  had  houses  and  inhabitants.  [Omitting  an  unimportant  point] 
There  being  no  error  affecting  any  substantial  right  of  appellant,  it 
is  ordered  that  the  judgment  of  the  Oircuit  Court  be  affirmed. 

Judgment  affirtMd, 

NoTB  BT  THB  Rbpobtbb.— The  doet fine  of  this  deoitloii  has  been  involved  la 
many  oases.  While  there  is  no  doobt  of  the  liability  of  one  who  sets  op  a  nut- 
sauce  in  the  highway,  to  answer  to  the  goTeruroent  or  munloipality  therefor; 
and  of  the  liability  of  the  government  or  municipality  to  answer  to  one  who 
saffers  special  damage  from  an  obstruction  in  a  highway ;  and  that  a  physical 
injury  thns  sustained  Is  a  special  damage ;  yet  what  constitutes  such  special 
damage.  In  the  absence  of  physical  injuiy,  as  will  enable  one  citiien  to  rceofeg 
from  another  who  causes  such  an  obstruction,  has  beenconslderabiiy  discussed* 

In  Ho9e  V.  ilffles,  4  M.  fr  8. 101,  where  one  was  navigating  a  public  navigable 
ereek  with  laden  barges,  and  was  hindered  by  a  barge  moored  across  the  craek 
by  the  defendant,  and  compelled  to  unload  and  carry  his  goods  over  laud,  this 
was  held  special  dMnage.  Lord  Euubrbobovoh  in  giving  his  decision  pots  It  cm 
the  groand  that  the  plain tUT  was  in  the  act  of  using  the  highway  when  it  was 
obstructed.  He  siqrs,  '*  It  did  not  rest  merely  in  contemplation,"  and  **  is  some- 
thing  more  substantially  Injurious  to  this  person  than  to  the  pnUic  at  lai|e» 
who  might  oiiiiy  have  it  In  contemplation  to  use  it."  He  distinguishes  the  com  of 
Hubert  v.  Gtwes,  1  Esp.  14S,  which  was  an  action  for  obstructing  a  public  hlgH- 
way  by  rubbish,  compelling  the  plalntifT  to  take  a  olrooltous  and  inconveolent 
route;  this  was  held  by  a  divided  court  and  without  much  consideratloM  o 
public  nuisance,  punishable  by  indictment  only.  On  the  argument  of  Rom  v. 
Af  ites,  the  case  of  ChiOieater  v.  Lethhridoe^  WiUes,  71,  was  cited,  holding  that  a 
ditch  and  gate  across  a  road,  compeUIng  the  plaintifT  to  go  a  longer  and  more 
difficult  way,  was  a  special  damage.  In  a  note  to  the  latter  case  are  cited  a 
number  of  ancient  cases  on  lH»tb  sides  c»f  this  question.  Among  these  is  Iveaot^ 
V.  Jfoore,  llid.  Bayra.  486,  where  the  obatroctlon  prevented  the  plain tilTs  ooi^ 
T^lng  his  coals  from  his  ooUlery  to  market ;  and  MaytteU  v.  SaUtnaniht  1  Keb. 
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S47,  where  the  plaintiff  was  hindered  in  carrying  his  ooni,  and  it  was  damaieed 
by  rain;  this  was  held  special  damage.    In  ChreoBly  v.  Codling,  2  Biog.283,  it 
was  held  that  the  being  delayed  four  hours  by  agate  across  a  highway,  whereby 
the  plaintiff,  who  was  driving  three  laden  asses,  was  compelled  to  go  back  and 
take  a  very  circuitous  route,  and  thus  prevented  from  performing  the  Journey 
as  frequently  as  if  the  obstruction  had  not  been  made,  was  special  damage. 
This  was  founded  on  iZose  v.  AftZes,  and  disapproves  the  old  case  of  Paine  r, 
Patridi,  Garth.  198,  where  the  court  distinguished  iMstween  mere  deli^  and  a 
physical  injury.    In  the  recent  case  of  WintetboUom  v.  Lord  Derby,  2  L.  B., 
Ezoh.  816,  there  was  no  damage  peculiar  to  the  plaintiff  shown,  the  damage 
being  merely  the  necessity  of  taking  a  less  direct  road  in  common  with  others. 
This  was  held  insufficient.     The  court  say  the  plaintiff  must  show  ''damage 
ib^ond  and  in  excess  of  what  other  people  have  suffered."  They  refer  with  ap- 
proval to  an  ancient  case.     Hart  v.  Bastet,  Sir  T.  Jones,  150.  where  the  plain- 
tiff was  delayed  in  carrying  tithes  home,  and  compelled  to  spend  money,  and 
ihis  was  held  special.    In  Blagrave  v.  Bristol  Waterworks  Co,,  1  H.  &  N.800, 
the  obstruction  was  of  a  pul>lic  footway  froQi  one  of  plaintiff's  fields  to  another, 
whereby  he  was  hindered  in  managing  his  lands  and  tending  his  cattle;  held 
special  damage.  The  most  recent  English  case  Is  Beujcunin  v.  Slorr,  L.  R.,  OC. 
P.  400.    The  plaintiff  kept  a  coffee  house  in  a  narrow  street  near  Covent  Oar- 
-den ;  the  defendants  carried  on  an  extensive  business  as  auctioneers  near  him, 
^he  rear  of  their  premises  having  an  outlet  adjoining  the  plaintiff's  house,  where 
theyconstautly  loaded  and  unloaded  vans,  interrupting  the  plaintUTs  light, 
•oompelling  him  to  burn  gas  all  day,  obstructing  access  to  his  bouse,  and  creat- 
ing a  stench  by  the  horses'  stalling,  and  diminishing  his  trade.    This  was  held 
.special  damage.    It  was  said  that  the  injury  must  be  direct  and  not  merely 
eonsequentlal,  substantial,  *♦  not  fleeting  or  evanescent."  The  mere  expenditure 
lifor  gas  was  said  to  ''separate  the  plaintiff  from  the  rest  of  the  public,  and  give 
him  a  right  of  action."    So,  in  Rieket  v.  Met  RaUway  Co.,  2  L.  R.,  H.  L.  ITS,  it 
vwas  held  that  a  mere  temporary  loss  of  trade  by  the  keeper  of  a  public  house, 
^as  not  actionable,  under  the  railway  compensation  act.    In  WiUcea  v.  Hunger^ 
^fordMoHut  Co.,  2  Blng.  N.  C.  281,  the  plaintiff,  a  bookseller,  having  a  shop  on 
a  public  thoroughfare,  suffered  loss.in  his  business  by  the  diversion  of  paasea- 
gera,  by  au  nnauthorlaed  obetruction  of  the  way  by  the  defendant*  oontlnnod 
for  an  unreasonable  length  of  time;  held  good  ground  of  recovery. 

In  New  York,  DyoeH  v.  Schenck,  23  Wend.  448,  is  a  leading  case.  Here  the 
plaintiffs  mare  was  hurt  by  a  defect  in  a  bridge  which  the  defendant  had  ballt 
.over  a  raceway  which  he  dug  across  a  highway,  and  thU  was  held  actionable. 
This  was  held  although  the  act  was  pronounced  a  public  nuisance,  but  this  case 
SaXiB  within  the  category  of  physical  injury. 

In  Lansing  v.  Smith,  4  Wend.  9,  it  was  said  that  oveiy  Individual  who  raffers 
aaetoal  damage,  director  consequential,  from  a  common  nuisance,  m«y  maintain 
«u  action  for  his  particular  injury,  although  others  may  be  equally  damnified. 
This  was  a  case  of  a  legislative  grant  confirming  the  right  to  erect  a  pier  In  a 
4iv«r,  and  the  question  was  not  stricUy  between  oltiaens,  and  the  injuiy  was 
iield  damnum  absque  it^'uria.  (See  8  Cow.  14a,  a.  c.) 

In  Pierce  v.  Dart,  7  Cow.  8Q0,  It  was  said  that "  the  right  of  action  forobstroot- 
ing  a  highway  can  never  be  determined  by  the  distance  at  which  the  party 
apsides  from  it ;"  but  trifling  special  damage,  such  as  deUy,  and  labor  In  puUlng 
down  a  fence  buUt  across  the  road,  was  held  sufficient  to  maintain  the  action. 

In  Lofising  v.  WimsaU,  5  Den.  218,  it  was  said,  although  the  precise  point  was 
aiot  involved,  that  HubeH  v.  Gfroees  Is  not  regarded  as  authority  In  Bugland  or 
this  State. 
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III  Fart  Plain  Bridge  Co.  v.  SmiUij  BO  N.  T.  44,  the  action  was  to  reetralu  the 
defeiidaiita  from  erecting,  under  legislative  grant,  a  free  bridge  aoroM  a  navi- 
gabie  rlrer,  to  the  damage  of  the  plaintiff  who  had  a  toll  bridge  in  the  yiclulty. 
It  was  held  not  a  case  of  special  damage,  the  court  observing :  '*  If  the  plalntllTt 
business  was  navigating  the  river,  or  if  the  new  bridge  endangered  the  safety 
of  the  plaintiff's  bridge,  then  a  right  of  action  to  restrain  the  ereotlon,  or  for 
damages,  might  be  maintained,  depending  on  the  nature  of  the  injury  done  or 
i^pprehended.  But  because  a  bridge  over  a  navigable  stream  may  be  a  nuisance 
to  those  navigating  It,  It  does  not  follow  that  it  is  a  nuisance  to  others  who  do 
noti  navigate  It.** 

In  Stricktand  ▼.  TToolisorC/i,  8  T.  &  C.  288,  it  was  held  that  the  erection,  by  the 
owner  of  land  on  both  sides  of  a  highway  where  a  stream  crossed  it,  of  ob- 
structions preventing  access  to  the  water  but  not  interfering  with  travel  on  the 
highway,  did  not  give  a  ground  of  action.  In  Peckham  v.  Ifei4d«rson,  27  Barb. 
207,  the  same  was  held  of  fences  narrowing  a  road  from  six  rods  to  four.  See, 
for  ssme  doctrine,  Harrower  v.  Ritaon^  ST  Barb.  801 ;  OridUh  v.  JIf  cCuOum,  411 
Id.  685.  In  GotdMmith  v.  Joties,  48  How.  Pr.  416,  the  plaintiffs,  who  oc- 
cupied a  store  adjoining  the  defendant's,  built  a  box  around  a  telegraph  pole, 
projecting  two  and  a  half  feet  on  the  sidewalk,  using  It  as  a  sign;  the  defend- 
ant obliterated  the  names  on  the  box;  ^14  liable  for  malicious  trespass.  The 
^urt  say  that  the  only  act  of  abating  ail(»wable  would  be  the  removal  of  the 
box,  and  this  could  not  be  justified  unless  It  specially  Incommoded  the  defend- 
ant's use  of  the  street  or  sidewalk. 

In  Dotiffherty  v.  ButUingt  1  Sandf.  4,  the  obstruction  was  the  maintenance  of 
large  piles  of  wood  In  the  street,  whereby  vessels  were  prevented  from  coming 
to  the  plaintiff's  wharf  In  front  of  his  store,  and  the  rent  of  the  store  was  dl* 
minlshed;  /if Id  no  ground  of  action.  It  Is  difficult  to  distinguish  this  case 
from  Stetson  v.  FaoRm,  ii^xi,  where  a  contrary  doctrine  was  held. 

In  Martin  v.  Biiss,  6  Blaekf  .  86,  obstrueting  a  navigable  river  by  a  dam,  so  that 
the  plaiutiff  lost  timber  which  he  was  floating  to  market,  was  held  actionable. 

Very  similar  in  facts  and  decision  to  Martin  v.  ZUiss  Is  Ht^ftes  v.  BHaer^  X 
BInn.  488,  except  that  the  rafts  were  simply  prevented  from  passing  by  the 
dam.  It  Is  here  said  that  It  Is  immaterial  whether  the  damage  is  immediate  or 
oonsequentiaL 

In  Barrv.  Stevens,  1  Bibb,  282,  It  U  said,  *' If  a  man  fell  trees  In  the  highway, 
whereby  it  Is  stopped  up  to  the  annoyance  of  the  passengers.  It  Is  a  nuisance 
common  to  all ;  a  public  nuisance,  for  which  at  the  common  law  he  might  be 
prosecuted  by  the  Commonwealth  and  punished;  but  a  suit  against  him  oould 
not  be  maintained  by  a  private  Individual  who  had  only  sustained  the  Itijnry, 
common  to  all,  of  being  turned  out  of  the  way;  but  If  in  attempting  to  ride 
over  the  trees  felled  In  the  road,  an  Indivldnars  horse  should  l>e  thrown, 
whereby  either  himself  or  his  horse  Is  wounded,  he  can  maintain  an  action  for 
this  special  damage.  The  reason  why  he  cannot  without  special  damage  main- 
tain an  action  for  the  nuisance  against  the  wrong-doer  Is  that  If  one  could  sue, 
all  might ;  which  would  be  ruinous. 

Venard  v.  Crots,  8  Kan.  248,  was  an  action  for  flowing  a  ford,  part  of  a  publlo 
highway,  so  as  to  render  it  Impassable.  A  particular  Injuiy  was  averred,  in 
that  the  highway  was  tlie  only  means  of  Ingress  and  egress  to  the  plaintiff's 
farm.  ''  It  Is  to  him  a  use  and  benefit  differing  f rpm  those  enjoyed  by  the 
public  at  large."    The  action  was  maintained. 

In  MaUtevH  v.  KelHey^  68  Me.  68,  the  plaintiff,  in  unloading  a  railroad  car  of 
flour,  obstructed  the  street  temporarily  by  skids  reaching  from  the  oar  in  the 
street  to  hii  store;  the  opposite  side  of  the  street  was  unobstructed;   th« 
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defendant,  driTiiig  a  team,  demanded  paeaage,  which  was  refased,  whereupon 
he  threw  down  and  broke  the  tkids;  held,  that  he  was  liable  In  trespass.  The 
eoort  said,  as  there  was  ample  room  f(»r  the  aooommodatlon  of  travel,  and  the 
obstmotiou  was  temporary  and  neoessary,  the  act  of  the  plaintIA  was  justi- 
fiable. 

In  MoCotran  v.  WhiteHdett^  81  Ind.  28&,  the  oomplaiut  stated  that  the  highwaj 
in  qaeetlon  was  the  plalntUTs  **  usual,  neoessary  and  oonveulent  route  of  travel 
ftrom  their  houses,  which  are  all  on  or  in  the  vlolnltj  of  the  road,  to  their 
market  town  and  usual  place  of  business ;  and  that  without  li^redc^r  or  lees  oir-> 
euity,  when  the  road  is  so  obstructed,  they  and  each  of  tl^etu  huve  no  other 
means,  nor  have  the  public  wishing  to  use  the  road,  of  going  to  and  fro,"  etc. ; 
held  bad,  on  demurrer,  because  no  special  damage  was  alleged. 

In  SUtmm  ▼.  Faxon,  10  Pick.  147,  the  defendant  erected  a  warehouse  pn»Jeet- 
ing  several  feet  into  the  street,  and  beyond  the  plaintllTs  warehouse,  stand- 
ing  on  the  line  of  the  street,  and  thus  obscured  the  view  of  it  from  passenger* 
and  diverted  travel,  whereb^^  it  was  rendered  less  eligible  for  busiticss,  and  the 
plaintiff  was  forced  to  reduce  the  rent ;  held  a  case  of  special  damage. 

InB<mckv,Waehter,9iMd.2aS\  &  c,  6  Am.  Rep.  882,  the  plain  tiff  alleged  that 
having  gone  to  F.  by  the  highway,  his  return  home  was  prevented  by  a  fenoe 
erected  across  the  road  by  the  defendant,  who  withheld  him  from  removing 
it,  whereby  he  was  **  obliged  to  proceed  to  his  farm  by  a  very  eiroaitoos  route^ 
to  his  loss  and  detriment;  '*  held  iusufflolent  to  maintain  the  action. 

In  Reynolds  v.  Clarke,  1  Pitts.  9,  the  defendant  moored  coal  barges  in  a  river 
in  front  of  the  plaintiff's  land,  for  an  unreasonable  length  oC  time,  so  as  to 
obstruct  the  passage  across  the  river  to  and  from  his  lands,  although  he  oould 
have  effected  a  passage  by  going  around  the  boats  or  to  a  landing  place  below. 
The  unnecessary  trouble  and  lnc<mvenieQee  to  the  plaintiff  in  crossing  the  river 
were  held  to  constitute  special  damage. 

Vftn  BrvHt  v.  Ahearn,  18  Hun,  888,  was  an  action  to  abate  an  obstruction  In 
a  highway,  and  for  damages*  The  plaintiff's  complaint  alleged  that  he  had  a 
right  of  way  over  Catherine  street;  that  this  was  his  only  means  of  access  to 
his  land;  that  the  defendant  had  dug  up  the  street,  erected  a  building  upon  it, 
and  placed  a  fence  across  It,  so  as  to  prevent  all  passing  over  it  by  the  plainUfl^ 
etc.  A  demurrer  to  the  complaint  was  overruled,  the  court  observing:  **Th» 
plaintiff  may  maintain  this  action  for  Its  abatement,  having  alleged  special 
damages  peculiar  to  himself." 

If  the  obstruction  is  on  a  portion  of  the  highway,  the  fee  of  which  is  in  the 
plaintiff,  he  may  maintain  trespass.  Babcode  v.  Lamb,  1  Cowen,  288;  Jaclcsoi^ 
▼.  Hathaway,  16  Johns.  447. 

So  the  owner  may  maintain  trespass  against  one  who  comes  upon  the  side- 
walk and  thera  remains  using  abusive  language  toward  him  and  refusing  to 
depart,  ^damsv.  Rivers,  II  Barb.  880.  In  this  case  the  court  said:  **Th» 
defendant  committed  a  trespass  while  standing  on  the  sidewalk  by  the  plain- 
tiff's lot  whero  he  lived  and  using  toward  him  abusive  language.  While  so 
engaged,  he  was  not  using  the  highway  for  the  purpose  for  which  it  waa 
designed,  but  was  a  traspasser.  He  stood  there  but  about  five  minutes.  It 
was  not  shown  that  he  stopped  on  the  sidewalk  for  a  justiflable  cause;  on  the 
eontrary,  it  was  rendered  probable  that  it  was  for  a  base  and  wicked  purpose. 
It  was  therofore  a  trespass.  Buppose  a  strolling  musician  stops  in  front  of  a 
gentleman's  house  and  plays  a  tune  or  sings  an  obscene  song  under  his  window, 
can  thero  be  a  duubt  tliat  he  is  liable  in  trospass  f  The  tendency  of  the  act  is 
to  disturb  the  peace,  to  draw  together  a  crowd  and  to  obstruct  the  street.  It 
would  be  no  justification  that  the  act  was  done  in  a  public  street." 
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The  owuer  may  also  maiiitaiu  ejeotmeut  agalust  aiiy  person  appropriating 
the  highway  to  private  use  or  ocoupatiotiv  GoodtUU  v.  AUcer^  1  Burr.  188;  Per-^ 
ley  T.  CfiatidUr,  0  Mass«  454. 

We  hare  not  oonsidered  the  oases  between  a  oitteen  and  a  town,  hecaose  in 
this  ooantry  the  liability  of  a  town  depends  on  statute,  and  must  be  goyemed 
by  ooustmotlon.    See  Oriffin  t.  Sanbamton,  44  N.  H.  2A0. 


Boy  v.  Hobslby. 

(•  Oregon,  888.) 

Jurddietion — Consent — Dedrion  in  wtcoHaiK 

Piurties  to  an  action  having  stipulated  to  waive  a  trial  by  Jury,  to  take  the  evi- 
denoe  before  a  referee,  and  submit  the  case  to  a  judge  for  his  decision  at 
chambers,  and  the  evidence  having  been  so  taken  and  sobmitted,  the  jadge 
decided  the  ease  and  entered  judgment  in  term ;  AM  valid.  {8&e  naUt  p-  589.) 


T 


HE  cage  ie  stated  in  the  opinion. 


Jamei  K,  KMyy  for  appellant 

W.  B.  LoBwellf  Z.  0.  Stems,  and  BtmAam  A  RwfMm,  for  re* 
Bpondent. 

Watsok,  J.  At  the  September  term,  1876,  of  the  ooart  below^ 
the  isBaes  having  been  made  up  in  this  cause,  the  court  below  made 
and  caused  to  be  entered  in  the  journal  the  following  order  :  '^  And 
it  appearing  to  the  court  that  this  was  an  action  based  upon  mu- 
tual accounts,  and  from  its  nature  improper  to  be  submitted  to  a 
jury,  it  was  ordered  by  the  consent  of  the  counsel  that  the  testi- 
mony be  taken  before  PhiL  Metchan,  clerk  of  this  court,  as  ref- 
eree, commencing  on  or  before  the  1st  day  of  Maroh^  1877,  and 
that  the  testimony  when  taken  be  submitted  to  the  judge  of  this 
court  at  cham^rs,  the  decision  and  judgment  to  be  thereupon 
rendered  and  entered  in  the  journal,  enforced  as  of  term  time." 

At  the  June  term,  1877,  the  court  made  and  caused  to  be  entered 
in  the  journal  the  following  order:  **  John  R.  Roy  v.  F,  C.  Hors- 
ley.  It  is  hereby  ordered  that  the  clerk  of  this  court  transmit  the 
testimony  in  this  case  to  the  judge  of  this  court,  at  chambers,  al: 
Ab«  X>alles,  Oregon,  so  that  the  same  shall  reach  the  said  place  an 
Vol.  XXV.—  68 
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the  30th  day  of  June,  1877;  and  further,  that  between  this 
date  and  the  day  of  the  transmission  of  the  testimony  he  fix  and 
appoint  such  times  and  places  as  in  his  judgment  may  seem  proper 
for  the  examination  or  cross-examination  of  such  witnesses  as 
either  party  may  desire  to  examine,  and  that  he  notify  the  counsel 
for  the  respective  parties  thereof  to  the  end  that  this  cause  may  be 
submitted  without  further  delay." 

At  the  September  term,  1877,  on  the  first  day  of  the  term,  the 
judge  filed  his  decision,  dated  the  same  day,  and  thereupon  a  judg- 
ment was  rendered  and  entered  in  the  journal  in  favor  of  the  plain- 
tiff and  against  the  defendant,  for  the  sum  of  two  thousand  four 
hundred  and  sixty-two  dollars  and  sixty-four  cents,  in  accordance 
with  said  decision.     From  that  judgment  this  ap})eal  is  taken. 

[The  court  here  decided  some  unimportant  assignments  of  error.] 

It  is  also  urged  by  counsel  that  the  stipulation  provided  for  a 
trial  by  the  judge  at  chambers  and  that  the  parties  cannot  by  con- 
sent provide  for  such  a  trial.  It  is  not  necessary  for  us,  in  this 
opinion,  to  pass  upon  the  question  whether  they  could  provide  for 
a  trial  and  judgment  in  vacation.  The  record  in  this  case  shows 
that  the  trial  was  in  fact  concluded  and  the  decision  made  and 
filed,  and  the  judgment  rendered  and  entered  in  the  term  of  the 
court.  No  objection  seems  to  have  been  made,  and  the  assign- 
ment of  errors  in  the  notice  of  appeal  does  not  show  that  any 
objection  was  made  to  this  mode  of  trial. 

It  cannot  be  said  that  the  judgment  was  without  jurisdiotiou. 
The  court  was  in  session;  it  had  jurisdiction  of  the  sabject-matter 
and  of  the  parties;  it  was  authorized  to  try  the  action.  We  have 
carefully  examined  the  authorities  cited  by  counsel  for  appeUant, 
and  while  they  fully  sustain  the  principle  contended  for  by  oonnsel, 
we  do  not  regard  that  principle  as  applicable  to  this  case.  The 
case  of  Wicks  v.  Ltidwigf  9  CaL  173,  decides  that  no  trial  could  be 
had  at  that  time  in  that  State,  or  judgment  rendered  except  in 
term  time.  In  this  State  a  judgment  may  be  rendered  in  vacation, 
but  as  in  this  case  the  trial  was  concluded  and  judgement  rendered 
in  term  time,  the  cases  are  not  parallel. 

The  case  of  Norwood  v.  Kenfield^  34  Cal.  339,  turned  on  the 
Talidity  of  an  order  made  by  a  county  judge  at  chambers  granting 
a  continuance  of  a  cause  to  determine  an  election  contest,  which 
was  i)ending  for  trial  and  set  down  for  trial  at  a  future  day  in  the 
county  court,  and  upon  the  question  whether  or  not  a  trial  could 
be  had  and  judgment  be  rendered  in  vacation.     As  in  the  case  at 
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bar,  the  jndgmeut  complained  of  was  rendered  in  term,  the  author- 
ity is  not  in  point. 

The  case  of  Bates  v.  Octge^  40  Gal.  183,  merely  decides  that  con- 
sent of  parties  cannot  confer  jurisdiction  upon  a  tribunal  assum- 
ing to  be  a  court  In  Ex  parte  Bennett,  44  Gal.  83,  both  the  trial 
and  judgment  of  the  court  were  in  vacation  pursuant  to  a  stipu- 
lation of  parties.  Bennett  disobeyed  the  decree,  and  when  arrested 
for  contempt  for  his  disobedience,  applied  to  be  discharged  upon 
writ  of  habeas  corpus  upon  the  general  ground  that  the  decree  was 
rendered  without  jurisdiction  and  was  void.  The  court  denied  the 
application  and  remanded  the  prisoner,  holding  that  the  court  had 
jurisdiction  of  the  parties  and  the  subject-matter,  and  that  it  could 
enter  judgment  either  in  term  time  or  vacation.  This  was  the 
only  question  before  the  court.  None  of  the  dida  in  the  decision 
sustain  the  theory  of  appellant 

The  only  theory  upon  which  the  appellant  can  claim  a  reversal 
of  the  judgment  is  that  it  was  rendered  without  jurisdiction  and 
is  void.  Appellant  waived  all  objections  to  the  form  of  the  trial 
or  manner  of  taking  the  evidence,  either  by  his  express  assent  in 
o|)en  court  or  by  not  making  his  objections  at  the  proper  time. 
Parties  cannot  speculate  upon  the  decisions  of  the  courts  by  pass- 
ing over  irregularities  and  taking  their  chances  upon  a  judgment 
in  their  favor,  and  thereafter,  if  the  judgment  shall  be  adverse  to 
tliem,  raise  those  objections.  The  commencement  of  the  trial  in 
this  case  in  vacation,  not  being  fatal  to  the  jurisdiction  of  the  court, 
if  appellant  desired  to  object  to  the  court's  rendering  a  judgment 
without  a  further  hearing,  they  should  have  done  so  at  the  time. 

There  is  another  sufScient  reason  why  we  cannot  consider  the 
objections  made  by  counsel  for  appellant  orally  in  argument  before 
this  court  to  the  trial  below  as  having  taken  place  in  vacation.  It 
IS  not  contained  in  any  of  the  assignments  of  error  in  the  notice 
of  appeal.  This  court  has  heretofore  decided  that  it  will  not  con- 
sider any  errors  which  are  not  set  forth  in  the  notice  of  appeal. 
Dolph  V.  Nichum,  3  Or.  202  ;  Giv.  Gode,  §§  627,  634. 

[Omitting  a  minor  point] 

It  follows  that  there  is  no  error  in  the  proceedings  of  the  court 
below,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

NoTS  BT  THS  Rbportbr.—  A  member  of  the  bar  cannot  nit  as  jud^e,  where 
be  hue  no  color  of  vx^ht  to  the  office,  even  by  agreement  of  parties,  and  a  judg- 
■lent  pronounced  by  him  will  be  void.    Hoagiand  v.  Creeds  81  111.  50S. 
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A  stetate  autborlsitig  oeitaln  OMes  to  be  tried  by  oonseiit  of  p«rties  before  a 
counselor  of  the  court  is  yuid.  Van  SLykt  v.  TrtmpeaUau  Co.  Jtis.  Co,,  8B 
Wis.  aeO;  20  Am.  Rep.  60. 

Coolej,  ill  his  work  ouCoustltatlonal  Limitattous  (Isted.),  p.  808,  sajs:  "But 
the  ooart»  of  a  oonutiy  oaiinot  have  those  ooiitroversles  referred  to  tliem  by 
the  parties  whioh  the  law-makiiiK  p(»wer  has  seeu  fit  to  ezolnde  from  their 
ooguisanoe.  If  the  Judges  should  sit  to  hear  such  ooiitroTersies,  thej  would 
not  sit  as  a  court ;  at  the  most,  they  would  be  arbitrators  ouly,  and  their  aotiou 
oonld  not  be  sustained  on  that  theory,  unless  it  apiMared  that  the  parties  had 
desi(pied  to  make  the  judges  their  arbitrators,  instead  of  expectkuic  from  them 
▼alid  Judicial  action  as  an  orfcaiiixed  court.  Even  then,  the  Judgment  could 
not  be  binding  as  a  Judgment,  but  only  as  an  award ;  and  a  mere  neglect  by 
either  party  to  objeot  to  the  want  of  Jurisdiction  oould  not  make  the  decision 
binding  upon  him,  either  as  a  Judgment  or.  as  an  award.     *     *     *     * 

**  If  the  parties  cannot  confer  Jurisdiction  upon  a  court  by  consent,  neither 
can  they  by  consent  empower  any  individual  other  than  the  Judge  of  the  court 
to  exercise  Its  powers.  Judges  are  chosen  in  such  manner  as  shall  be  provided 
by  law;  and  astipulation  by  parties  that  any  other  person  than  the  Judge  shall 
exercise  his  functions  in  their  case  would  be  nngatoiy,  even  though  the  Judge 
should  vacate  his  seat  for  the  purpose  of  the  hearing." 

Where  parties  agreed  that  their  cause,  pending  in  court,  should  be  tried  by 
an  individual,  who  was  not  a  Judge,  and  not  as  an  arbitrator,  and  the  cause  was 
so  tried,  aiMi  the  decision  of  that  Individual  was  entered  as  a  Judgment  by  the 
Judge  ill  court,  /ieZd  invalid,  on  the  authority  of  HoaoUind  v.  Creed;  fi/ufcoji  v. 
JiTelson,  88  111.  001.    Precisely  similar  is  Co^  v.  People,  84  III.  511. 

The  same  doctrine  applies  with  still  greater  force  In  criminal  eases.  So, 
where  a  Judge  on  a  trial  for  murder,  by  consent  of  the  prisoner*a  ooiantel,  left 
the  court-room  during  the  argument  and  engaged  In  ofllcial  duties  In  another 
part  of  the  eourt-house,  substituting  a  member  of  the  bar,  not  a  Judge,  in  his 
place,  heUi^  error  fatal  to  a  conviction.    MtredUk  v.  PeopU^  84  nt  479. 

Where  a  prisoner  Indicted  for  murder  consented  to  be  tried  by  eleveM  Jurors, 
a  conviction  was  set  aside  for  that  reason.    People  v.  Ccutoemi^  18  N.  T.  128. 

A  statute  authorizing  the  trials  of  actions.  In  which  the  Judge  was  interested 
or  prejudiced,  before  a  counselor  of  the  court,  was  held  unconstitutional,  and 
a  person  acting  under  It  was  held  not  to  be  even  de  facto  Judge.  Fat»  Slyke  v. 
Trempealeau  County  Farmer**  Mutual  Fire  Jiisuranoe  Co.,  80  Wis.  890;  20  Am. 
Rep.  60. 

Upon  the  trial  of  an  indictment,  where  one  of  the  members  of  the  court  was 
examined  as  a  witness,  without  objection  from  either  party,  it  was  held  that 
the  court  did  not  lose  Jurisdiction.  The  court  said :  "  All  the  constituents  of 
the  court  of  sessions  were  together  in  one  place.  All  and  each  were  able  and 
ready  to  perform  each  and  every  duty  Incumbent  upon  them.  That  one  of  the 
members  of  the  court  was  not  In  the  place  in  the  room  customary  for  one  to 
occupy  holding  his  office,  did  not  disorganise  and  disrupt  the  court.  If  so,  a 
temporary  absence  from  the  bench  for  any  purpose  would  work  the  same 
result.**    People  v.  Dohring,  60  N.  T.  874;  17  Am.  Rep.  849. 

But  two  Justices  of  the  sessions  are  Indispensable  to  constitute  a  legally 
organised  court  of  sessions,  and  where  one  after  a  time  absented  himself  and 
did  not  return,  the  court  lost  Jurisdiction.    Blend  v.  PeopU^  41  N.  Y.  804. 

That  a  Juror  may  be  a  witness  on  a  trial  before  himself  and  his  fellows,  is  well 
settled.    Hex  v.  Aosser,  7  C.  &  P.  848;  3faniey  v.  S/miw,  CTar.  k  M.  861. 

When  court  adjourns  and  the  Judge  goes  home  he  carries  no  Judicial  powers 
with  him,  and  lustmctious  given  to  the  Jury  from  his  resideuoe  will  vitiate  a 
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oonyiotloti,  uiilera  the  court  see  that  thej  cannot  possiblj  have  prejudiced  the 
accused.    Rafferty  y.  People,  72  111.  37. 

lu  ludfaua,  by  special  legislation,  it  has  been  provided  that  an  attorney,  in 
case  of  bias  of  the  judge,  may  be  appointed  by  agreement  of  parties  entered  of 
record.  Kennerly  y.  Stote,  53  Iiid.  542.  There  is  a  similar  provision  in  Texas 
(Caaile  v.  Burtiey,  34 Tex.  470),  in  Alabama  (AUibama,  etc,  R.  JR.  Co,  v.  Burdett, 
i2  Ala.  83),  in  Georgia  {He^ideraon  v.  Poiyt,  39  Ga.  861),  and  in  Kentucky  {SalUr 
V.  SaUeVy  6  Bush,  624). 

Judicial  power  cannot  be  delegated;  so  where  the  judge,  being  absent  from 
court,  telegraphed  the  clerk  to  discharge  the  jury  and  remand  the  prisoner, 
this  was  held  to  entitle  the  prisoner  to  discharge.  State  v.  Jeffertouy  66  N.  C 
300. 

Where  a  justice  of  the  peace  was  authorized  to  take  jurisdiction  in  case  of 
the  *' absence,  sickness,  or  other  Inability**  of  a  municipal  judge,  the  mere 
refusal  of  the  judge  to  sit  in  a  cause  did  not  give  the  justice  jurisdictiou. 
Klaise  V.  SUUe,  27  Wis.  462. 

It  Is  the  duty  of  the  judge  who  hears  a  case  to  go  through  with  it,  and  hear 
a  motiou  for  a  new  trial,  if  one  is  uiade;  and  if  any  other  judge  hears  such 
motion,  judgment  will  be  reversed.  VonUaire  v.  VoiUlaire^  45  Mo.  602.  This 
was  held  in  spite  of  a  "  scurrilous  and  wholly  inexcusable  attack  upon  him  In 
the  newspapers.** 

The  principles  that  consent  cannot  confer  jurisdiction,  and  that  the  acts  of  a 
defadto  judge  are  valid,  are  elementary. 

A  judge  who  has  not  heard  the  argument  of  a  cause  is  competent  to  sit  with 
others  who  heard  it,  for  the  purpose  of  constituting  a  court  for  its  decision, 
provided  the  two  who  heard  it  constitute  a  lawful  court  and  could  themselves 
pronounce  the  decision,  and  the  third  took  no  part  in  the  dcwislon.  Comit\g  v. 
Stossofi,  16  N.  Y.  294.    This  is  statutory. 

The  judges  who  pronounce  final  judgment  need  not  be  the  same  who  pro- 
nounced a  preliminary  judgment  ascertaining  and  settling  the  rights  of  the 
parties.    ChawberUj^n  v.  Dempuy,  36  N.  T.  144. 
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(6  Oregon,  40&.) 
Statute  of  frauds — Memorajidum, 

Under  the  statute  of  frauds,  which  renders  an  agreement  for  the  sale  of  per- 
sonal property  at  a  price  not  less  than  fifty  dollars,  void,  unless  the  same,  or 
some  note  or  memorandum  thereof  expressing  a  consideration,  be  in  writing 
and  subscribed  by  tlie  party  to  be  charged,  there  must  be  a  subscription  by 
both  parties,  as  well  as  an  expression  of  the  consideration.  {See  note,p,^4&.\ 

A  CTION  for  damages  for  breach  of  the  following  contract : 

"Portland,  Oregon,  December  16,  1875.    This  is  to  certify  that 
the  Salem  Gas-light  Company  will  purchase  from  Corbitt  &  Mao- 
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leay^  on  arrival  of  ship  from  Sydney,  Australia,  dae  daring  the 
month  of  March,  1876,  one  hundred  and  fifty  tons  New  Castle 
coal,  delivered  at  Salem,  at  fourteen  dollars  per  ton  of  two  thou- 
sand two  hundred  and  forty  pounds.  Payment,  cash  on  delivery. 
(Signed)  Salem  Qas-light  Oo.,  i>er  Miles  M.  Miller,  Sec'y/' 
Defendant  demurred,  and  the  demurrer  was  overrulecL 

R,  Mattory  and  /•  A.  StrattoHj  for  appellants* 

Catlin  dk  Killen,  for  respondents. 

Prim,  G.  J.  We  are  of  the  opinion  that  the  demurrer  to  the 
complaint  should  have  been  sustained  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  This 
action  is  based  upon  a  written  agreement  which  is  set  out  in  full 
in  the  complaint 

It  is  unilateral  in  its  character,  and  is  only  signed  by  one  of  the 
parties.  It  is  a  mere  proposition  of  one  party,  in  writing,  to  pur- 
chase a  certain  quantity  of  coal  from  the  other  at  a  certain  price 
mentioned,  without  any  corresponding  obligation  upon  the  other 
to  sell  said  coal  at  said  price. 

But  it  is  suggested  that  it  is  averred  in  the  complaint  that  respond- 
ents agreed  to  sell  and  deliver  said  coal  at  the  price  and  time 
mentioned  in  said  contract  This  is  true,  but  it  will  be  noticed 
that  the  said  agreement  referred  to  m  said  averment  is  the  same 
agreement  which  is  set  out  in  full  in  tlie  complaint  That  aver- 
ment amounts  to  nothing  more  than  if  the  plaintiff,  after  having 
set  out  the  written  agreement,  had  said  in  his  averment  that  the 
plaintiffs  thereby  agreed  to  sell  and  deliver  said  coal  at  the  price 
and  time  mentioned,  to  said  defendants. 

A  promise  made  by  one  party  is  a  good  consideration  for  a  promise 
made  by  the  other  party,  but  the  promise  must  be  concurrent  and 
obligatory  on  both  parties  at  the  same  time.  A  promise  made  by 
one  party,  as  in  this  case,  without  a  corresponding  obligation  or 
promise  by  the  other,  is  void.  Lester  v.  Jewell,  12  Barb.  602  ;  Keep 
v.  Goodrich,  12  Johns.  396.  But  it  is  further  claimed  by  appellant, 
that  the  alleged  agreement  set  out  in  the  complaint  is  within  the 
statute  of  frauds,  because  there  is  no  consideration  expressed  in  it, 
as  moving  from  the  respondents  to  appellant  to  support  the  prom* 
ises  made  by  said  appellant 

The  alleged  agreement  is  one  for  the  sale  of  personal  property  at 
a  price  not  less  than  fifty  dollars,  and  there  is  no  consideration 
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expressed  in  the  said  writing,  nor  can  any  be  inferred  from  any 
thing  that  is  expressed  therein.  Oar  statute  of  frauds  provides 
that  an  agreement  for  the  sale  of  personal  property  at  a  price  not 
less  than  fifty  dollars  is  void,  unless  the  same,  or  some  note  or 
memorandum  thereof  expressing  the  consideration,  be  in  writing, 
and  subscribed  by  the  party  to  be  charged.  Oivil  Code,  264,  §  775. 
Thus  it  will  be  seen  that  our  statute  expressly  provides  that  the 
consideration  must  be  expressed  in  writing,  or  the  agreement  is 
void.  Many  of  the  New  York  decisions  hold  that  the  considera^ 
tion  must  be  expressed  in  writing  under  a  statute  which  does  not 
provide  that  the  consideration  must  be  expressed.  Hy<Ut  v.  Woody 
i  Johns.  239  ;  Case  of  TateSy  4  id.  335.  Bespondent  having  averred 
in  his  complaint  that  the  alleged  agreement  was  in  writing,  and 
having  set  it  out  in  full  it  cannot  be  presumed  that  it  was  in 
writing,  as  in  the  case  of  Taylor  v.  Paii^rson  &  Co. 

It  follows,  from  the  views  herein  expressed,  that  the  judgment 
must  be  reversed  and  remanded  to  the  court  below  for  further  pro* 
ceedings. 

Judgment  revorsed. 

NoTB  BT  THB  Rbpobtbb.—  WhoTB  fabsoriptloti  by  the  "  parHeM  "  U  required. 
It  is  a  deiieate  qaettlon  whether  that  word  is  used  in  a  i^neral  sense  of  one 
party  in  aU  saeh  eoutraots,  or  of  l>oth  parties  to  the  same  eontraot.  The 
authorities  widely  diffsr.  Parsons  says :  **  It  is  now  quite  settled  that  the 
agreement  need  not  l>e  signed  by  both  parties,  but  only  by  him  who  is  to  be 
eharged  by  It.  8  Coiit.  9.  The  New  Yoric  statute  of  frauds  requires  a  sub- 
scription of  the  memorandum  '*bythe  partieM  to  be  charged  thereby,"  and 
Kent  says  of  this  case,  2 Com.  610:  "The  signing  of  the  agreement  by  one 
party  only  is  sufficient,  provided  it  be  the  party  sought  to  be  charged.  He 
is  estopped  by  his  signature  from  denying  thit  the  contract  is  validly  exe- 
cuted, though  the  paper  l>e  not  signed  by  the  other  party  who  sues  for  the  per^ 
formance.**  See,  also,  Ckwou  v.  BaiUy^  14  Johns.  487.  In  Justice  y.  Latvg^  42  N. 
Y.  498;  8.  c,  1  Am.  Rep.  576,  au  action  against  the  vendor,  it  was  held  that  a  sub- 
scription by  the  vendor  alone  was  sufficient.  The  court  in  an  opinion  of  thirty 
pages  review  the  authorities.  But  the  same  case  came  up  again,  62  N.  Y.  828,  and 
while  the  former  decision  was  adhered  to  on  the  principle  of  stare  decisis,  yet  its 
soundness  was  seriousiy  questioned,  and  it  was  held  that  parol  evidence  of  a 
promise  on  the  part  of  the  plaintiff  to  accept  and  pay,  having  been  given,  in  order 
to  show  mutuality.  It  was  a  question  for  the  Jury,  and  that  the  court  erred  in 
directing  a  verdict  for  the  plaintiff.  The  court  observe:  '*  The  case  presented 
a  grave  question;  and  without  more  cousjderation  than  I  have  now  given  it,  I 
should  have  hesitated  before  assenting  to  the  conclusions  of  the  learned  and 
accurate  Judge  by  whom  the  prevailing  opinion  was  given,  that  a  promise,  void 
in  law,  made  by  one  party,  was  a  good  consideration  for  a  promise  by  thejother. 
It  is  not  easy  to  discover  any  of  the  elements  of  a  consideration  in  such  a  void 
promise.  It  is  neither  a  beiiellt  to  the  one,  nor  a  loss  to  the  other  party.  The 
fact  that  the  promise  of  the  defendants  was  in  writing  and  subscribed  by  them, 
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M  reqaired  bj  the  statute  of  frauds,  did  not  dtopeDfle  with  the  naoeesltj  of  a 
oonsideration,  and  that  is  found,  as  is  claimed,  lu  the  implied  yerbal  promise  of 
the  plaintiff  to  accept  and  paj  for  the  rifles.**  "  There  is  no  agreement  lu  form 
nor  iu  fact  between  the  parties,  signed  by  t>oth,  from  which  mutual  and  corre- 
sponding undertakinfcs  would  be  implied.  The  undertaking  of  the  defendants  is 
in  form,  as  well  as  iu  execution,  unUateraL  The  act  of  the  plalntUI^  In  pattluK 
the  memorandum  In  his  pocket  and  walking  off,  has  no  particular  legal  algnifl- 
cance,  and  no  inference  can  be  drawn  from  it  as  a  legal  presumption.**  The 
case  was  tried  a  third  time,  before  a  referee,  and  he  having  fonud  as  a  fact  tliat 
the  agreement  was  not  deliyered  absolutely,  bat  conditionally,  and  that  the 
plaintiff  did  not  perfiirm,  and  rendered  judgment  for  the  defendant,  this  was 
affirmed.  68  N.  Y.  633.  It  is  apparent  from  the  opinion  in  S2d  N.  T.  that  In 
another  case  the  doctrine  of  ^^  id.  would  not  be  followed. 

In  Indiana,  a  subscription  by  the  party  sued  was  held  saffloient.  This  was 
founded  on  the  English  decisions.  Shirley  v,  Slitrley^  7  Biackf.  462.  So  at  an 
early  day  (1819),  lu  South  Carolina,  DougUiMH  v.  Spean,  2  iS'ott  k  MoC.  207.  This 
was  founded  on  Lord  Ellbstborouohs  decision  iu  Egerton  v,  MathevM^  6 
East,  307,  that  "  this  was  a  memorandum  of  the  bargain,  or,  at  least,  so  mach 
of  it  as  was  sufficient  to  bind  the  parties  to  be  charged  therewith,  and  whose 
signatures  to  it  is  ail  that  the  statute  requires.**  The  same  doctrine  is  laid 
down  lu  Minnesota,  Morinv,  Jfartsr,  18  Minn.  191.  The  court  here  say:  **It 
will  also  appear  from  the  authorities  cited,  that  the  language  *  who  is  to  be 
charged  by  it,*  is  held  equivalent  to  the  language '  who  is  to-be  chaiged  by  it  in 
the  suit,*  or  '  against  whom  It  Is  sought  to  be  enforced.*  It  is  urged  in  this  case 
that  the  use  of  the  plural  word  *  parties  *  Is  slgniflcaut  when  read  by  the  light 
of  other  portions  of  the  same  statute,  in  which  the  singular  word  *  party  *is 
made.ase  of,  and  that  It  Is  fair  to  Infer  that  the  legislature  intended  to  eompre* 
heud  in  the  term  '  parties  *  all  the  parties  to  the  contract.  In  Ckui»on  y,  JBoiley, 
supra.  Chancellor  Kbnt  adverts  to  this  point,  saying;  **  There  is  a  slight  varia- 
tion in  the  statute  respecting  agreements  concerning  the  sale  of  lands,  and 
agreements  concerning  the  sale  of  chattels,  Inasmuch  as  the  one  section  (being 
the4tb  section  of  the  Euglisfi  and  the  11  th  section  of  our  statute)' speaks  of 
the  party,  and  the  other  section  (beiitg  the  I7th  of  EnglWi  and  15th  oif  con), 
speaks  of  the  parties  to  be  charged.  But  I  do  not  find  from  the  cases  that  this 
variation  has  produced  any  difference  in  the  decisions.  The  construction  on 
the  point  under  consideration  has  been  uniformly  the  same  in  both  oases.  It 
would  seem,  then,  that  by  a  strong  and  united  current  of  authority,  theaig- 
iilflcation  of  the  words  *  parties  to  be  charged  therewitli,'  or  of  words  equiva- 
lent in  the  statute  of  frauds,  has  been  settled  by  adjudications  reaching  over 
a  very  long  period  of  time.  These  words  have  acquired  a  meaning  which  It  was 
not  absolutely  necessary  to  give  them  In  the  first  instance;  a  meaning  which 
has  been  frequently  regretted  by  courts,  but  nevertheless  a  meaning  settled 
and  established  by  long  usage.  There  is  no  practical,  rational  way  of  determin- 
ing the  meaning  and  definition  of  words  and  phrases,  except  by  Inquiring  in 
what  sense  they  are  usually  employed  in  the  connection  in  which  they  are 
found.*' 

Under  the  Ohio  statute,  in  which  the  word  paiiy  is  employed,  it  seems  that 
subscription  by  the  one  sued  is  sufficient.    Anderson  v.  Harold,  10  Ohio,  889. 

In  Massachusetts,  where  the  word  party  Is  used,  the  court  say,  lu  a  case 
reviewing  the  authorities :  **  We  do  not  think  that  it  is  essential  to  the  validity 
of  a  contract,  required  by  the  statute  of  frauds  to  be  signed  by  the  party,  Jiat 
each  party  should  be  alike  bound  to  the  performance  of  the  ctnitraot,  by  his 
written  signature  thereto.**    Old  Cotoiiy  RaUroad  Corporation  v.  Irvont,  6 
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Groj,  81.  But  In  this  case  the  neceuitj  of  proving  mutualitj  is  not  reoof;* 
nized,  and  the  court  saj :  *'  The  result  is  therefore  that  there  may  be  a  mutual 
oontraot,  to  which  both  parties  have  given  their  assent,  though  the  evldeuoe  of 
auoh  assent  may  exist  in  a  different  form  as  regards  the  two  parties;  that,  at 
to  one,  it  may  be  verbal,  while  the  other's  is  expressed  by  his  signature  in  writ^ 
Ing,  And  that  the  latter  may  be  lM>und  to  perform  his  oontraot,  while  the  lint 
party  might  avoid  his  by  reason  of  the  statute  of  frauds.'*  So  a  written  oifer 
by  the  defendant,  orally  accepted  by  the  plaintiif,  is  valid.  Lert^ed  v.  IToftne* 
tnacheTf  0  Allen,  412;  but  a  written  offer  by  the  plaintiff,  orally  accepted  by  the 
defendant,  is  not  binding.    Smith  v.  Gotody,  8  Id.  668. 

Maine  is  on  the  same  side.  Barstow  v.  Gray,  3  Qreeul.  400.  TheexpveMion 
in  the  Maine  statute  is  jmtiy. 

The  case  of  Gtigtr  v.  Green,  4  QUI,  478,  held  that  equity  would  not  enforce 
specific  performance  of  a  contract,  signed  by  the  land-owner  alone,  granting 
the  privilege  of  digging  and  moving  ore,  because  It  was  not  mutual.  The  court 
say:  "But  the  contract  grants  to  the  appellee  the  mere  privilege  of  dig* 
ging  ore,  and  is  not  compulsory  in  its  character;  a  privilege  to  be  exercised  or 
not,  at  his  pleasure,  imposing  no  corresponding  obligations;  and  If  the  appellee 
considers  the  agreement  into  which  he  had  entered  Injurious,  afid  refused  to 
work  the  mine,  it  Is  apparent  from  every  part  of  this  paper,  that  the  proprietor 
possessed  no  power  to  enforce  in  a  court  of  equity  an  observance  of  the  con- 
tract.'* "A  contract  so  unequal  In  its  stipulations  and  bearing,  which  binds  one 
party,  while  it  leaves  the  other  unfettered,  as  it  respects  the  observance  of  Its 
terms.  In  which  there  are  to  be  seen  no  mutual  or  reciprocal  engagements,  and 
which  must  be  regarded  therefore  as  unreasonable  and  inequitable,  can  never 
be  enforced  by  a  court  of  equity."  Chancellor  Kent  held  the  same  doctrine  in 
Bentdici  v.  Lyneh^  1  Johns.  Ch.  870.  Although  these  cases  are  cited  by  counsel 
and  conceded  by  the  court  In  Old  Colony  Railro€id  Corporation  v.  jEJvans,  gupra^ 
to  be  against  the  Massachusetts  doctrine,  we  cannot  see  their  applicability. 
So,  in  Lawrenaon  v.  BuUer,  1  Sch.  k  Lef.  18,  It  was  held,  that  where  nothing 
had  been  done  under  an  agreement,  the  court  ought  not  to  decree  specific  per- 
formance except  when  the  right  to  compel  it  is  mutuaL  But  this  is  not  reoog- 
iilxed  In  fulMequent  decisions.    Lajfthoarp  v.  Bryant,  2  BIng.  N.  C.  788. 

The  modern  English  doctrine  requires  l>oth  names  to  appear  in  the  memoran* 
dnm  M  parties. 

The  language  of  the  statute  is  "  parties  to  be  charged.'*  In  Vandenbergh  ▼. 
Spooner,  L.  R.,  1  Exch.  319,  the  court  say,  '*  Can  the  essentials  of  the  oontraot 
be  collected  from  this  document  by  means  of  a  fair  or  reasonable  intendment? 
We  have  come  to  the  conclusion  that  they  cannot,  inasmuch  as  the  seller'a 
name  as  teller  is  not  mentioned  in  it,  but  occurs  only  as  part  of  the  description  of 
the  goods."  So  in  Laytlioarp  v.  BryaiU,  2Bing.  N.C.  788,  Tindal,  C.  J.,  says,  *' J 
admit  that  an  agreement  is  not  perfect  unless  In  the  body  of  it,  or  by  necessary 
inference,  it  contains  the  names  of  the  two  contracting  parties,**  etc.  Here  an 
agreement  to  buy  real  estate,  not  signed  by  the  vendor,  was  held  good. 

At  an  early  day  it  was  held  by  Lord  Man8fibij>  (Champion  v.  Plwnmer^  6  Esp. 
240,  A.  D.  1805),  that  the  obligation  must  be  reciprocal,  because  of  the  use  of  the 
wurd  *' parties.'*  It  would  seem,  however,  that  the  decisiou  was  aimed  at  the 
4»mi8sion  to  *^  specify  any  buyer,"  and  not  at  the  omission  of  the  buyer  to  sign. 

iktnnderwm  v.  Jackson,  2  Bos.  Jt  Pull.  238,  was  where  the  vendor  delivered  a 
bill  (»f  parcels,  at  the  head  of  which  tlieir  names  appeared  as  vendors,  and  sub- 
seqiie.iitlr  they  wrote  and  signed  a  letter  asking  for  time  to  deliver  the  balance 
of  the  goods.  Lord  £iJ>ON,  C.  J.,  held  this  a  valid  memorandum  in  an  actloa 
by  the  vendee. 
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In  Allen  V.  BemiHt^  STaotit.  175,  Lord  Maksfivld  sajs :  **It  was  then  objected 
that  one  party,  who  has  not  signed,  U  not  bound :  but  the  faot  was  the  same  In 
the  oases  of  Egertony.  MaUhew  and  Champion  v.  Pftunmer,  and  the  objection 
was  ncTer  taken  In  either  of  these  cases;  but  the  whole  of  this  case  sopposes 
that  the  plaintiff  had  agreed ;  suppose  he  had  not  eoutraoted  by  writing,  he  has 
by  parol,  and  he  Is  bound  In  honor;  and  It  has  never  yet  been  decided  that  aa 
obligation  in  honor  would  not  be  a  good  consideration.  All  these  cases,  Eger* 
ton  ▼•  MaUheum^  Sfuindermon  ▼.  Jaekwn,  and  Champion  ▼.  Pliimmer,  suppose  a 
■igitature  by  the  seller  to  be  sulllcieut,  and  every  one  knows  it  Is  the  daily  prac- 
tice of  the  court  of  chancery  to  establish  contracts  signed  by  one  person  on)y, 
and  yet  a  court  of  equity  can  no  more  dispense  with  the' statute  of  fnuids  than 
a  court  of  law  can.*' 

In  LayUwarp  ▼.  Bryanit  gupra^  the  court  say :  *'  By  what  party  ?  **  By  *  the 
party  to  be  charged  therewith,*  the  defendant  In  the  action.*'  See,  also, 
Seton  ▼.  SUidet  7  Vesey,  275;  FowU  r.  Freeman,  0  Id.  HSl;  Bowen ▼.  Jforris,  S 
Taunt.  887« 

It  was  held  In  Sharman  ▼•  Brandt^  L.  R.,  6  Q.  B.  720,  that  one  party  could  not 
sign  the  name  of  the  other  as  his  agent.  The  same  was  held  In  Jloffner  ▼.  L4n^ 
fhorne,  2  C.  &  P.  12i. 

Of  the  principal  case,  then.  It  may  be  said,  that  although  based  upon  old 
New  York  decisions,  yet  the  opinion  of  Chancellor  Knrr  and  the  leading  sub- 
sequent New  York  case  Is  the  other  way ;  all  the  decisions  of  the  other  States* 
with  one  exception,  and  the  opinion  of  Parsons,  are  the  other  way ;  that  the 
English  decisions  are  the  other  way,  on  a  statute  requiring  apparently  a  dual 
•ubccription;  but  that  the  apparent  pntent  leaning  of  the  New  York  Gout 
of  Appeals  Is  In  harmony  witli  It. 
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Lakdrigak  y.  Statb. 

(gl  Ark.  80.) 

A  nllwaj  eompanj  luui  the  right  forciblj  to  eject  from  its  piemiaes  a  hoM 
Tannery  who  eomes  there  to  solicit  patronage  for  his  hotel,  in  TiolnHoii  of  » 
regalatlon  of  the  eompnnj,  of  which  he  hea  knowledge.* 

PIHAORE  of  assault  and  battery.    The  opinion  states  the  facts. 

Loughborough  S  Moore,  for  appellant. 
Hughes,  Attomej-Oeneral,  for  the  State. 

Habrisok^  J.  The  appellant,  Pat  Landrigan,  was  tried  before 
a  jastice  of  the  peace,  upon  a  charge  of  assanlt  and  battery,  and 
found  guilty.  Upon  an  appeal  to  the  Circuit  Oourt  the  case  was 
tried  upon  the  following  statement  of  facts  : 

'^On  the  14th  day  of  October,  1875,  the  defendant  was  the 
watchman  at  the  depot  of  the  St  Louis,  Iron  Mountain  and  South* 
em  Railway  Company,  in  Texarkana^  in  Miller  county,  Arkansas. 

*  See  Barry  v.  Oyfter  Bay  Steamboat  Co.,  23  Am.  Re|i.  115. 
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The  company  had  adopted  a  regulation  which  forbid  the  entry  of 
innkeepers  or  their  agents  upon  the  platform  of  said  depot  for  the 
purpose  of  soliciting  passengers  to  patronize  their  houses.  This 
regulation  was  for  the  prevention  of  annoyance  to  passengers,  and 
interference  with  the  business  of  the  employees  of  said  company, 
and  it  was  the  business  of  the  defendant  to  enforce  it  On  the 
aforesaid  day  Charles  Price,  the  party  assaulted,  knowing  of  the 
regulation,  entered  on  the  platform  of  the.  depot  for  the  parpoee  of 
soliciting  patronage  for  a  hotel.  The  defendant  warned  bim  that 
he  was  violating  the  aforesaid  regulation,  and  notified  him  to 
desist;  he  refused  to  do  so,  and  thereupon  the  defendant  laid 
hands  upon  and,  without  unnecessary  violence,  ejected  him  from 
the  platform. 

He  was  again  convicted  and  fined. 

He  moved  for  a  new  trial,  because  the  conviction  was  not  war- 
ranted by  the  agreed  statement  of  facts,  which  was  refused. 

It  is  well  settled  that  a  railroad  company  has  the  power  to  make 
reasonable  and  proper  regulations  for  the  conduct  of  all  persons 
who  come  upon  its  premises,  and  to  authorize  its  agents  and  serv- 
ants,  to  remove  therefrom,  using  no  unnecessary  force,  those  who 
violate  them.  Pierce  on  Railroad  Law,  248;  1  Red  field  on  Law  of 
Railways,  93-97 ;  Commonwealth  v.  Power,  7  Mete.  596  ;  HaU  v. 
Power,  12  id.  482 ;  Harris  v.  Stevens,  31  Vt  79  ;  Whart.  Am.  Or. 
Law,  §  1259. 

And  it  is  directly  decided  in  the  above  case  of  Commonwealth  t. 
Power,  that  it  may  remove  an  innkeeper  from  the  station,  who,  in 
violation  of  its  rules,  persists  in  entering  it  to  solicit  patronage 
for  his  house  to  the  annoyance  of  passengers,  and  the  interruption 
of  its  business. 

In  that  case  the  Supreme  Ooart  of  Massachusetts  says :  *^  The 
court  are  of  the  opinion  that  the  railroad  corporation,  both  as 
the  owners  and  proprietors  of  the  houses  and  buildings  con- 
nected with  the  railroad,  and  as  carriers  of  passengers,  have 
authority  to  make  reasonable  and  suitable  regulations  in  regard  to 
passengers  intending  to  pass  and  repass  on  the  road  in  the  passen- 
ger cars,  and  in  regard  to  all  other  persons  making  use  of  such 
houses  and  buildings.  This  authority  is  incident  to  such  owner- 
ship of  the  real  estate,  and  to  their  employment  as  passenger  carriers; 
and  all  such  regulations  will  be  deemed  reasonable,  which  are  suit- 
able to  enable  them  to  perform  the  duties  they  undertake,  and  to 
secure  their  own  just  rights  in  such  employment,  and  also  suc^ 
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are  necessary  and  proper  to  insure  the  safety,  and  promote  the 
comfort  of  passengers."  And  they  say  further  :  ^'  The  regalations 
in  question  are  such  as  an  individual  who  should  happen  to  be  the 
owner  of  the  depots  and  buildings,  and  of  the  railroad  cars,  would 
haTe  power  to  make  in  virtue  of  his  ownership  of  the  estate,  and 
of  his  employment  as  a  carrier  of  passengers/' 

And  the  Supreme  Court  of  Vermont  in  the  case  of  Harris  y. 
Sievens,  31  Vt.  92,  says  :  '^  As  has  been  said  the  corporations, 
by  erecting  their  station-houses,  and  opening  them  to  the  public, 
impliedly  license  all  who  enter ;  still  such  license  is  roYOcable  as 
to  all,  except  those  who  have  legitimate  business  there  growing  out 
of  the  road,  or  with  the  officers,  or  employees  of  the  company." 

The  regulation  the  defendant  was  enforcing  was  a  reasonable 
and  proper  one,  and  such  as  the  company  had  a  very  clear  right  ta 
make,  and  as  he  used  no  greater  force  or  violence  than  was  neces^ 
sary,  he  committed  no  offense ;  and  was  improperly  convicted. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded  to  it,  with  instructions  to  grant  the  defendant  a  new 

trial,  and  to  proceed  according  to  law. 

Judgment  rwersed. 


Rice  v.  Wilbubk. 

(81  Ark.  108.) 

Vendor's  lien' at  ogainH  purehaeer  ai  judicial  §aU, 

On  ezecation  sale  of  land  which  the  Jadgment  debtor  holds  by  title  bond,  from 
the  execution  creditor,  nothing  puses  bnt  the  equity  of  redemption,  and  the 
purchaser  takes  the  land  subject  to  the  vendor's  lien. 


B 


ILL  to  subject  land  to  vendor's  lien.    The  opinion  states  the 
case. 


Hughes  <&  Smithy  for  appellants. 

Walker,  J.  The  questions  of  law  to  be  considered  in  this  case 
arise  upon  the  following  facts,  as  disclosed  by  the  record : 

Albert  H.  Evans  died  intestate,  the  owner  in  fee  of  the  south 
half  of  section  twenty,  and  the  north  half  of  section  twenty-nine, 
in  township  one  north,  range  fonr  west,  leaving  plaintiffs  Amandai 
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Charles,  Emily  and  John  Eyans,  his  children  and  heirs  at  law. 
Amanda  married  plaintiff  Rice,  and  Emily,  defendant  Crockett 

Bice  was  appointed  guardian  for  the  minor  children  of  Evans, 
and,  as  such,  under  the  authority  of  an  order  of  courts  and  in 
right  of  his  wife,  on  the  19th  of  November,  1859,  sold  the  above 
described  land  to  George  Washington  for  tl,920,  for  the  payment 
of  which  Washington  executed  to  Rice  three  notes  for  t640  each, 
payable  in  future  installments,  and  Rice  executed  to  Washington 
his  bond,  by  which  he  bound  himself  to  Washington  to  convey  to 
him  the  land  purchased  upon  the  payment  of  the  notes  so  exe- 
cuted. 

The  first  note  was  paid,  the  other  two  were  sued  upon  and  judg- 
ement taken  for  the  balance  of  the  purchase-money.  Executions 
were  issued  upon  the  judgments,  made  returnable  to  the  12th  ot 
March,  1867. 

These  executions  were  levied  upon  part  of  the  land  contracted 
to  Washington,  were  advertised  to  Aye  sold  on  the  11th  of  March, 
tbnt  no  sale  was  made  until  the  13th,  the  day  after  the  executions 
were  made  returnable,  at  which  time  they  were  bid  off  to  defend- 
ant Wilbum  for  the  sum  of  $12. 

It  further  appears  that,  before  that  time,  Washington's  credit- 
ors obtained  judgment  against  him,  upon  which  executions  were 
issued,  and  were  levied  upon  the  same  lands,  and,  on  the  11th  of 
March,  two  days  before  the  sale  under  Rice's  execution,  were  sold 
to  Fanaley,  who  conveyed  them  to  defendant  Wilbum. 

Washington  is  dead ;  his  widow  and  heirs  and  Wilburn  are 
made  defendants. 

Plaintiffs  by  their  bill  seek  to  subject  the  land  to  the  payment 
of  their  debt,  and  claim  a  specific  lien  upon  it  for  that  purpose. 

Defendant  Wilburn  claimed  the  land  purchased  by  him  at  exe- 
cution sale  as  his  absolute  property,  free  from  the  incumbrance  of 
the  vendor's  lien.  The  court  below  sustained  his  claim,  refused  to 
subject  the  land  to  sale,  but  decreed  in  favor  of  plaintiff  as  to  all  of 
the  land  contracted  to  Washington  and  not  sold  at  execution  sale. 

From  so  much  of  the  decree  as  held  the  plaintiffs'  lien  dis- 
charged on  the  land  sold  under  execution,  plaintiffs  appealed  to 

this  court. 

The  question  of  law  presented  is,  did  the  sale  of  the  mortgaged 
property,  made  by  Rice  to  satisfy  the  debts  contracted  for  the  pur- 
chase of  the  land,  and  upon  which  a  speciBc  lien,  equivalent  to  a 
mortgage  lien,  was  reserved,  discharge  his  lien  upon  the  property 
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sold  ?  Was  it  an  absolnte  sale  of  the  property  itself,  or  only  of 
Washington's  equity  of  redemption  ?  Upon  this  point  there  is 
some  conflict  of  decisions. 

In  the  case  of  Fosdick  t.  Risk^  15  Ohio,  84,  it  was  held  that, 
wliere  the  mortgagee  causes  the  land  mortgaged  to  be  sold  under 
execution,  the  purchaser  takes  an  indefeasible  title,  though  the 
price  paid  is  not  sufiScient  to  pay  the  debt ;  and  such  also  is  the 
decision  of  the  Supreme  Court  of  Pennsylyania  in  Pierce  v.  Potier, 
7  Watts,  476. 

But  sereral  of  the  other  State  courts  hold  differently,  and,  as  we 
think,  upon  more  equitable  grounds.  In  Deare  t.  Carr,  %  Green's 
Eq.  513,  it  is  held,  that  when  a  mortgagee  recovers  judgment 
on  the  mortgage  debt,  upon  sale  of  the  mortgaged  property,  the 
debt  and  the  lien  are  only  extinguished  to  the  amount  bid  and 
paid. 

Jackson  y.  Hull,  10  Johns.  481,  is  a  case  directly  in  point  The 
Supreme  Court  say:  **  In  this  case  the  creditor  sues  on  the  bond  and 
obtains  judgment  and  execution,  and  the  execution  strictly  reaches 
only  the  remaining  interest  of  the  mortgagor  in  the  land.  It 
reaches  the  equity  of  redemption.  That  is  all  that  was  sold  in  the 
present  case,  and  was  all  that  the  defendant  meant  to  purchase ; 
for,  at  the  time  of  the  purchase,  he  knew  of  the  existence  of  the 
mortgage.  *  *  *  The  sale  was  only  for  the  residuum  of  inter- 
est remaining  in  the  mortgagee  after  the  execution  of  his  mort- 
gage. The  mortgagee's  interest  is  no  further  touched  by  the  sale 
than  the  purchase-money  of  the  equity  of  redemption  may  go  to 
diminish  the  amount  of  the  debt"  The  Supreme  Court  of  Missis- 
sippi, and  of  several  of  the  other  States,  have  given  their  assent  to 
this  view  of  the  case,  and  it  is  one  which  we  think  more  fully 
applies  in  the  case  under  consideration  than  in  ordinary  mortgages. 
Ordinarily,  the  mortgagor,  until  foreclosure,  as  to  third  persons, 
remains  the  owner  of  the  land.  In  the  case  before  us  there  was 
strictly  no  sale,  but  a  contract  to  sell  and  convey  by  deed  upon  the 
payment  of  the  purchase-money.  The  legal  title  all  the  while 
remained  in  Rice,  and,  never  having  been  parted  with,  as  well 
remarked  by  Chief  Justice  Watkins,  in  the  case  of  3foore  <6  Cail 
V.  Irvin  &  Anders^  14  Ark.  634,  ^'  It  makes  no  difference  whether 
the  bond  for  title  be  recorded  or  not.  If  recorded,  it  becomes 
notice ;  if  not  on  record,  that  circumstance  would,  of  itself,  be 
sufficient  to  put  any  subsequent  purchaser  or  incumbrancer  upon 
inquiry." 
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Many  of  the  States,  as  well  as  our  own,  have  statutes  which 
authorize  the  levy  and  sale  of  equitable  estates.  Such,  most  strictly, 
was  the  estate  held  by  Washington  ;  he  had  an  equitable  right 
under  his  contract  to  the  land  upon  the  payment  of  the  money.  If 
this  right  is  raised  to  that  of  mortgagor  and  mortgagee  the  result 
is  the  same.  Place  Washington  in  the  place  of  mortgagor,  execut- 
ing a  mortgage  to  Rice  to  secure  the  payment  of  the  purchase- 
money,  as  was  held  to  be  the  legal  effect  of  such  contracts,  in  Smith 
y.  Robitisofif  13  Ark.  534,  and  still  the  right  of  the  mortgagor 
(Washington)  was  liable  to  be  taken  in  execution.  The  levy  is 
made,  not  strictly  upon  the  lands,  but  upon  the  equity  of  redemp- 
tion. It  was  this  alone  that  Wilburn  purchased.  The  lagal  pre- 
sumption is,  that  he  only  purchased  or  intended  to  purchase  such 
interest  as  the  defendant  in  execution  had.  Such  was  the  decision 
of  this  court  in  Hanger  £  Moody  v.  State^  27  Ark.  673. 

But  we  find  that,  in  this  case,  on  the  9th  of  April,  1861,  judg- 
ment was  rendered  in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Arkansas,  against  Washington,  upon  which 
execution  was  issued,  and  by  the  marshal  of  this  district,  levied  on 
the  lands  in  controversy  on  the  5th  of  January,  1867,  and  there- 
after, on  the  4tli  day  of  March,  1867,  sold  to  Fanaley,  and  by  him 
to  defendant  Wilburn,  who,  three  days  after  this  sale,  bid  for  and 
bought  the  same  land  under  an  execution  in  faror  of  Rice  for  the 
price  of  twelve  dollars.  Conceding  the  sale  of  the  11th  of  March 
to  be  valid  (and  we  are  not  collaterally  permitted  to  question  its 
validity),  then  whatever  estate,  whether  legal  or  equitable,  which 
Washington  held,  passed  with  it,  but,  of  course,  subject  to  the 
prior  lien  of  Rice  for  the  purchase-money,  and  consequently,  at 
the  sale  made  on  the  13th  of  March,  under  Rice's  judgment,  there 
was  nothing  left  to  be  sold  belonging  to  Washington.  Billiard,  in 
his  work  on  Mortgages,  page  ^^^  says:  ^^  While  a  mortgagor  is 
considered  as  owner  against  all  but  the  mortgagee,  a  debtor,  after 
such  levy,  has  not  strictly  any  estate  or  interest  in  the  land.  He 
is  not  a  freeholder ;  he  has  only  a  possibility  or  right  to  an  estate 
on  the  payment  of  a  certain  sum  of  money.  The  law  presumes 
that  he  has  received  the  full  value  of  his  estate,  and  the  right  of 
redemption  still  reserved  to  him  is  a  mere  personal  privilege  toke^f 
his  own  land  if  he  does  not  wish  to  part  with  it  at  its  full  value." 

Looking  beyond  this  to  the  sale  made  under  Rice's  execution, 
after  the  return  day  of  the  execution,  and  without  intending  to 
express  any  opinion  with  regard  to  sales  of  personal  property  which 
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remain  in  custody  of  the  sheriff  after  the  return  day  (in  support  of 
the  validity  of  which  there  are  some  adjudicated  cases),  we  very 
much  question  the  validity  of  the  sale  of  real  estate  after  the  return 
day  of  the  writ,  and  without  a  writ  of  venditioni  exponas  directing 
the  sale  of  the  property. 

Without  extending  our  inquiry,  upon  the  present  occasion,  as  to 
the  validity  of  a  sale  of  real  estate  made  after  the  return  day  of  the 
execution,  and  without  a  ven.  ex,  for  that  purpose,  we  feel  satisfied, 
upon  principles  of  equity  and  upon  the  authority  of  the  decisions 
to  which  we  have  referred,  in  holding  that  when  the  payment  of  a 
debt  is  Becored  by  a  mortgage  lien  on  property,  or  by  an  express 
reservation  in  the  contract  of  sale,  and  judgment  at  law  is  rendered 
upon  the  debt  so  secured,  the  equity  of  redemption,  being  all  the 
interest  that  remains  in  the  mortgagor,  may  be  levied  upon  and 
sold  in  satisfaction  of  the  debt,  without  discharging  the  lien  thus 
reserved  by  contract. 

It  is  the  equitable  right  of  redemption,  not  the  land,  which  is 
sold,  for  that  is  the  only  interest  in  the  mortgagor,  and  as  a  con- 
sequenoe,  all  that  the  purchaser  buys. 

Whether  the  purchaser,  by  the  payment  of  the  entire  mortgage 
debty  thus  discharging  the  Uen,  may  be  subrogated  to  all  of  the 
rights  of  the  mortgagor,  or  whether  the  mortgagor  may  not,  after 
sale  of  the  property,  by  discharging  the  mortgage  debt  and  paying 
to  the  purchaser  the  money  bid  on  the  land,  place  himself  in  posi^ 
tion  to  assert  his  equitable  rights,  are  questions  not  now  before  us 
for  consideration. 

Let  the  decree  of  the  court  below  be  reversed  and  set  aside  and 
the  cause  remanded,  with  instructions  to  render  a  decree  in  favor  of 
plaintiffs,  in  accordance  with  the  prayer  of  their  bilL 


Mabb  y.  Lewis. 

(81  Ark.  808.) 
Marshaling  asset*. 


Ifarshaliog  seeiiritiee  will  not  be  allowed  where  it  would  work  injustiee  to 
interested  third  persons. 

6o,  where  A  owned  a  mortgage  on  land  in  part  of  which  the  mortgagor's 
widow  claimed  a  homestead,  and  B  held  a  mortgage  on  the  other  part,  it 
was  hfld,  in  an  action  of  foreclosure  on  A'b  mortgage,  that  he  should  not  be 
decreed  to  sell  first  the  part  in  whiv:h  the  homestead  was  daimed. 

Vol.  XXV.  —  70 
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A  GTION  of  foreclosure.     The  opinion  states  the  facts. 

A.  W.  Bishop,  {pr  appellant,  L.  Marr. 
JRose,  for  Caroline  Marr. 

McCain,  for  Lewis. 

Walker,  J.  On  the  9th  January,  1871,  Herbert  Marr  conTeyed, 
by  mortgage  deed,  several  tracts  of  land  to  James  M.  Lewis,  to 
secure  the  payment  of  $1,000 ;  afterward,  on  the  8th  of  Noyem- 
ber,  1871,  he  conyeyed  by  mortgage  deed  part  of  the  same  lands 
to  Lorinda  Marr,  to  secure  the  payment  of  t2,000.  On  the  28th 
of  NoTember,  1871,  Herbert  Marr  married  and  settled  upon  the 
north-west  quarter  of  section  34,  with  his  family ;  he  continued  to 
reside  upon  the  land  with  his  family  until  1873,  at  which  time  he 
died,  leaving  the  defendant  Caroline  Marr,  and  infant  chUdren 
upon  the  land.  She  was  appointed  administrator  of  Herbert 
Marr's  estate.  Lewis,  to  whom  the  first  mortgage  was  given,  filed 
his  bill  in  the  Drew  Circuit  Court  against  Lorinda  Marr,  to  whom 
the  second  mortgage  was  executed ;  James  F.  Barron,  her  tenant, 
in  possession  ;  Caroline,  the  widow  and  administratrix  ;  and  the 
unknown  heirs  of  Herbert  Marr. 

The  defendant,  Lorinda,  answered,  admitted  the  truth  of  the 
allegations  in  plaintiff's  bill,  states  that  she  has  a  mortgage  on 
part  of  the  land  described  in  the  mortgage  executed  to  plaintiff, 
describes  the  land  embraced  in  her  mortgage,  by  legal  subdivisions, 
and  makes  a  copy  of  her  deed  an  exhibit  to  her  answer ;  states 
that  the  deed  was  given  to  secure  the  payment  of  t2,000,  which  is 
unpaid,  and  concludes  her  answer,  or  more  properly,  her  statement 
of  facts,  as  follows  : 

'^The  premises  considered,  the  defendant  prays  that  her  rights 
in  the  premises  may  be  properly  protected ;  that  the  securities 
herein  may  be  marshaled  by  the  court;  that  the  defendant's  mort- 
gage may  be  declared  a  lien  upon  the  land  herein  described,  subject 
to  the  rights  of  the  plaintiff  ;  that  the  plaintiff  may  be  required 
first  to  exhaust  his  security  on  the  land  mentioned  in  the  com- 
plaint, not  embraced  in  the  defendant's  mortgage  ;  that  the  equi- 
ties of  the  several  parties  interested  may  be  barred,  and  that  the 
lands  described  in  this  answer  may  be  sold  to  satisfy  this  defend- 
ant's mortgage,  after  the  payment  of  plaintiff's  demand." 
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The  defendant,  Caroline  Marr,  also  admitted  the  material  alle- 
gations of  the  bill,  and  set  up  lier  right  to  the  north-west  quarter 
of  section  34,  which  had  been  mortgaged  to  plaintiff,  but  not  to 
the  defendant,  Lorinda ;  states  that  her  husband,  before  his  mar- 
riage with  defendant,  lived  upon  this  tract  with  his  mother;  that 
the  land  was  his;  that  he  continued  to  reside  upon  it  with  his  fam- 
ily until  his  death  in  1873  ;  that  defendant  is  his  widow,  resides 
upon  and  claims  this  quarter  section  as  her  homestead. 

The  parties  submitted  an  agreed  statement  of  facts  in  regard 
to  the  homestead,  to  the  following  effect :  That  in  January,  1871, 
Herbert  Marr  was  unmarried,  owned  the  land  in  controveray,  but 
never  lived  upon  it,  had  never  kept  house,  lived  with  his  mother 
and  sisters,  rented  a  house  in  Monticello,  Drew  county,  in  the  sum- 
mer of  I87I9  neverresided  upon  the  land  in  controversy  until  after 
his  marriage. 

The  case  was  submitted  to  the  court  upon  the  pleadings,  exhib- 
its and  this  evidence.  The  application  of  the  defendant,  Lorinda, 
to  marshal  the  assets  was  refused,  and  without  I'efereucc  to  the 
homestead  claim  set  up  by  defendant,  Caroline,  a  decree  was  ren- 
dered in  favor  of  plaintiff  for  his  debt,  with  order  of  sale  of  the 
land. 

The  defendant,  Lorinda  Marr,  has  appealed  to  this  court,  her 
claim  to  marshal  the  assets  was  asserted  upon  the  well-established 
rule.,  that  where  one  creditor  has  a  security  upon  two  funds  of  his 
debtor,  and  another  creditor  has  security  for  his  debt  on  only  one 
of  these  funds,  the  latter  has  a  right  in  equity  to  compel  the  former 
to  resort  to  the  other  fund,  if  it  is  necessary  for  the  satisfaction  of 
both  debts;  but  it  is  also  a  well-established  rule,  that  the  right  of 
the  party  having  a  claim  upon  both  funds  is  not  thereby  to  be 
prejudiced ;  and  that  the  rule  is  to  have  no  application  when  the 
effect  of  it  would  be  to  do  injustice  to  the  common  debtor,  or  ope- 
rate inequitably  on  the  interests  of  others.  Ayres  v.  Htisted,  15 
Conn.  504.  A  court  of  equity  will  never  displace  or  impair  one 
equity  for  the  purpose  of  asserting  or  upholding  another. 

In  the  case  under  consideration^  the  plaintiff  had  a  mortgage 
lien  upon  the  north-west  quarter  of  section  34,  the  defendant, 
Lorinda  Marr,  had  none,  but  she  wished  this  tract  first  sold,  in 
order  to  protect  her  mortgage  lien.  It  was  upon  this  quarter  sec- 
tion that  the  dwelling-house  and  farm  lately  occupied  by  Herbert 
Marr  was  situated  ;  the  defendant,  Caroline  Marr,  resided  upon, 
and  claimed  it  as  her  homestead  ;  it  is  true  that  this  tract  was  in- 
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cumbered  by  the  plain fcifF's  mortgage  lien,  bat  if  the  other  property 
mortgaged  to  the  plaintiff  shoald  upon  sale  prove  to  be  safficient 
to  pay  the  mortgage  debt^  then  the  homestead  would  have  been 
unincumbered,  and  to  have  required** this  property  to  be  first  sold, 
would  have  deprived  her  of  the  benefit  of  her  homestead  claim, 
and  for  this  reason  the  application  of  Lorinda  Marr  to  marshal  the 
assets,  so  as  first  to  expose  this  tract  to  sale,  should  have  been  re* 
fused. 

[Omitting  a  point  of  pleading.] 

Let  the  decree  be  affirmed. 

J>ecr$$  affinmmL 


Fife  v.  State. 

<glArk.48S.) 
OonttUuiionaliaw  —  Carrying  eaneeaUd  weapant. 

The  act  prohibiting  the  carrying  of  any  pistol  as  a  weapon  was  iatendad  tm 
proecribe  Bach  pistols  as  are  osaally  canied  concealed  apon  the  person,  and 
not  such  as  are  ordinarily  used  in  warfare,  and  therefore  does  not  Infringe 
the  oonstitational  privilege  of  the  citiaen  to  bear  arms.    {See  note^  p.  661.) 

CHARGE  of  unlawfully  carrying  a  pistol  as  a  weapon.     The 
opinion  states  the  facts. 

Oallagher  <&  Newton,  for  plaintiff  in  error. 

Henderson,  Attorney-General,  contra. 

English,  G.  J.  Alfred  Fife,  the  plaintiff  in  error,  was  charged 
before  a  justice  of  the  peace  of  Jefferson  county,  with  carrying  a 
pistol  as  a  weapon,  contrary  to  the  act  of  16th  February,  1875, 
convicted  and  appealed  to  the  Circuit  Court.,  where  he  was  tried 
anew,  and  again  found  guilty ;  moved  for  a  new  trial,  which  was 
refused;  final  judgment  rendered  against  him  for  the  fine  imposed 
by  the  jury,  and  he  brought  error. 

One  witness  testified,  on  the  trial,  that  he  was  walking  down  a 
street  in  Pine  Bluff,  about  the  17th  of  September,  1875,  when  he 
met  plaintiff  in  company  with  one  Terry,  near  Tmlock's  bank. 
Plaintiff  had  a  banjo  tinder  his  left  arm,  and  a  pistol  in  hia  hand. 
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Wituess  spoke  to  Terry,  when  plaintiff  raised  his  pistol,  and  asked 
liim  what  he  said.  Witness  rcplied  that  ho  y^as  talking  to  Terry.  Plain- 
tiff laid  the  guard  of  his  pistol,  which  ho  held  in  bis  hand,  against 
the  face  of  witness,  and  said  that,  meaning  the  pistol,  ruled  the 
world,  to  which  witness  replied:  ''  Tes,  it  did."  Witness  saw  the 
]ustol  and  thought  it  was  a  revolver. 

On  the  same  day,  perhaps,  another  witness  saw  plaintiff  in  a  drug 
store,  with  a  pistol  in  his  hand.  He  did  not  notice  it  particularly, 
but  thought  it  was  a  revolver. 

On  the  evening  of  the  same  day  plaintiff  was  playing  cards  in  a 
saloon,  when  an  intoxicated  man  came  in,  and  plaintiff  undertook 
to  put  him  out.  They  clenched  and  fell  behind  a  screen.  After 
the  difficulty  was  over,  the  saloon  keeper  found  on  the  floor  the 
cylinder  of  a  pistol,  but  he  saw  plaintiff  with  no  pistol. 

It  is  probable,  from  all  the  evidence,  that  the  plaintiff  was  car- 
rying a  pocket  revolver. 

It  is  submitted  for  the  plaintiff  that  the  act  under  which  he  was 
convicted  is  in  conflict  with  art.  II,  Amendments  to  the  Constitu- 
tion of  the  United  States,  and  sec.  5  of  the  Declaration  of  Bights 
of  the  Constitution  of  1874. 

The  act  provides: 

'*  That  any  person  who  shall  wear  or  carry  any  pistol  of  any  kind 
whatever,  or  any  dirk,  butcher  or  Bowie  knife,  or  sword  or  spear  in 
a  cane,  brass  or  metal  knuoks,  or  razor,  as  a  weapon,  shall  be 
adjudged  guilty  of  a  misdemeanor,  etc.,  etc.  Promded^  that  noth- 
ing herein  contained  shall  be  so  construed  as  to  prohibit  any  per- 
son wearing  or  carrying  any  weapon  aforesaid  on  his  own  premises; 
or  to  prohibit  persons  traveling  through  the  country,  carrying  such 
weapons  while  on  a  journey,  with  their  baggage,  or  to  prohibit  any 
officer  of  the  law  wearing  or  carrying  such  weapons  when  engaged 
in  the  discharge  of  his  official  duties ;  or  any  person  summoned  by 
such  officer  to  assist  in  the  execution  of  any  legal  process,  or  any 
private  person  legally  authorized  to  execute  any  legal  process  to 
him  directed.''  Sec.  1,  act  February  I6th,  1875.  Pamph.  1874-5, 
p.  155. 

Article  2,  Amendments  to  the  Constitution  of  the  United  States, 
declares  that :  *^  A  well-regulated  militia,  being  necessary  to  the 
Becnrity  of  a  free  State,  the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed." 

Judge  Story,  commenting  on  this  clause  of  the  Constitution, 
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said :  ''  The  importance  of  this  article  will  scarcely  be  doubted, 
etc.  The  militia  is  the  natural  defense  of  a  free  country  against 
sudden  foreign  invasion,  domestic  insurrection,  and  domestic  usur- 
pations of  power  by  rulers.  It  is  against  sound  policy  for  a  free 
people  to  keep  up  large  military  establishments  and  standing 
armies  in  time  of  peace,  both  from  the  enormous  expenses  with 
which  they  are  attended,  and  the  facile  means  which  they  afford 
the  ambitious  and  unpnncipled  rulers  to  subvert  the  government 
or  trample  upon  the  rights  of  the  people.  The  right  of  the  cit- 
izens to  keep  and  bear  arms  has  justly  been  considered  as  the  pal- 
ladium of  the  liberties  of  a  republic,  since  it  offers  a  strong  moral 
check  against  the  usurpation  and  arbitrary  power  of  rulers,  and 
will  generally,  even  if  these  are  successful  in  the  first  instance, 
enable  the  people  to  resist  and  triumph  over  them."  2  Story  on 
the  Const,  §§  1896-7. 

Mr.  Gooley  remarks  upon  the  same  article :  **  Among  the  other 
defenses  to  personal  liberty  should  be  mentioned  the  right  of  the 
people  to  keep  and  bear  arms.  A  standing  army  is  peculiarly 
obnoxious  in  any  free  government,  etc.  The  Alternative  to  a  stand- 
ing army  is  a  well-regulated  militia,  but  this  cannot  exist  unless 
the  people  are  trained  to  bearing  arms.  How  far  it  is  in  the 
power  of  the  legislature  to  regulate  this  right  wo  shall  not  under- 
take to  say,  as  happily  there  has  been  very  little  occasion  to  dis- 
cuss that  subject  by  the  courts."    Const  Lim.  350. 

It  is  manifest  from  the  language  of  the  article,  and  from  the 
expressions  of  these  learned  commentators,  that  the  arms  which  it 
guarantees  American  citizens  the  right  to  keep  and  to  bear,  are 
such  as  are  needful  to,  and  ordinarily  used  by  a  well-regulated 
militia,  and  such  as  are  necessary  and  suitable  to  a  free  people,  to 
enable  them  to  resist  oppression,  prevent  usurpation,  repel  invasion, 
etc.,  etc 

This  article,  however,  is  a  restraint  upon  Federal,  and  not  upon 
State  legislation.  Andrews  v.  The  Siaie,  3  Heisk.  105  ;  &  c,  8  Am. 
Bep.  8 ;  Barron  v.  Oiiy  Council  of  BaUimore,  7  Peters,  243  ;  fhx 
V.  OhiOy  5  How.  (U.S.)  434 ;  Smitk  v.  Maryland,  18 id.  71 ;  WUhere 
V.  Buckley,  20  id.  84;  Ttaiichett  v.  CommontDeaUh,  7  Wall  321. 

Sec.  5,  art.  II  of  the  present  Constitution  of  this  State,  declares 
that :  **  The  citizens  of  this  State  shall  have  the  right  to  keep  and 
bear  arms  for  their  common  defense." 

There  was  a  similar  clause  in  the  Bill  of  Rights  of  the  Constitu- 
tion of  1836;  and  in  The  State  r.  Buzzard,  4  Ark.   18,  this  court 
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held,  in  effect,  that  it  and  the  seoond  article  of  the  Amendments 
to  the  Goiistitation  of  the  United  States  had  a  common  parpose, 
and  that  the  act  prohibiting  the  wearing  of  concealed  weapons  was 
in  conflict  with  neither  of  them.    See  Gktntt's  Digest,  §  1517. 

In  AymeUe  y.  Siale,  2  Hnroph.  158,  Judge  Orebk  said :  ''  As 
the  object,  for  which  the  right  to  keep  and  bear  arms  is  secured, 
is  of  a  general  natnre,  to  be  exercised  by  the  people  in  a  body  for 
their  .common  defense,  so  the  arms — the  right  to  keep  which  ia 
secured  —  are  snch  as  are  usually  employed  in  civil  warfare,  and 
constitute  the  ordinary  military  equipments*  If  the  citizens  have 
these  arms  in  their  hands,  they  are  prepared  in  the  best  possible 
manner  to  repel  any  encroachments  upon  their  rights,  etc.     *    ^ 

*  The  legislature,  therefore,  hare  the  right  to  prohibit  the 
wearing  or  keeping  weapons  dangerous  to  the  peace  and  safety  of 
the  citizens,  and  which  are  not  usual  in  civilized  warfare,  and 
would  not  contribute  to  the  common  defense." 
'  Mr.  Bishop,  treating  of  the  provision  of  the  Oonstitution  of  the 
United  States  which  secures  to  the  people  the  right  to  keep  and 
bear  arms,  says :  ^'  If  we  look  to  this  question  in  the  light  of  judi- 
cial reason,  without  the  aid  of  specific  authority,  we  shall  be  led  to 
the  conclusion,  that  the  provision  protects  only  the  right  to  keep 
such  arms  as  are  used  for  purposes  of  war,  in  distinction  from  those 
which  are  employed  in  quarrels  and  brawls  and  fights  between  mad- 
dened individmds,  since  such,  only,  are  properly  known  by  the 
name  of  arms,  and  such,  only,  are  adapted  to  promote  the  security 
of  a  free  State.  In  like  manner,  the  right  to  bear  arms  refers 
merely  to  the  military  way  of  using  them,  not  to  their  use  in  bra- 
vado and  affray.''    2  Grim.  Law,  §  124. 

By  the  Constitution  of  Tennessee  (1870),  **  The  citizens  of  this 
State  have  a  right  to  keep  and  bear  arms  for  their  common  de- 
fense.'' 

In  Andrews  v.  State,  3  Heisk.  165 ;  8.  o.,  8  Am.  Rep.  8,  an  act 
prohibiting  any  person  from  carrying,  publicly  or  privately,  a  dirk, 
sword-cane,  Spanish  stilette,  belt  or  pocket  pistel  or  revolver,  with 
a  provision  for  exceptional  cases,  as  in  our  act,  was  held  to  be  con* 
stitutionaL 

Judge  Fbebmak,  who  delivered  the  opinion  of  the  court,  after 
showing  that  the  object  of  the  second  article  of  the  amendmente 
to  the  Constitution  of  the  United  States,  and  that  of  the  clause  of 
the  Oonstitution  of  Tennessee  above  copied,  was  the  same,  said : 
''In  order  to  arrive  at  what  is  meant  by  this  clause  of  the  State 
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Constitution,  we  must  look  at  the  nature  of  the  thing  itself,  the 
right  to  keep  which  is  guaranteed.    It  is  ^arms,'  that  is,  such  weap* 
ons  as  are  properly  designated  as  such,  as  the  term  is  understood 
in  the  popular  language  of  the  country,  and  such  as  are  adapted  to 
the  ends  indicated  above,  that  is,  the  efficiency  of  the  citizen  as  a 
soldier,  when  called  on  to  make  good  the  defense  of  a  free  people ; 
and  these  arms  he  may  use  as  a  citizen,  in  all  the  usual  modes  to 
which  they  are  adapted,  and  common  to  the  country.    What,  then, 
is  he  protected  in  the  right  to  keep  and  thus  to  use  ?    Not  every 
thing  that  may  be  useful  for  offense  or  defense,  but  what  may 
properly  be  included  or  understood  under  the  title  of  ^  arms,'  taken 
in  connection  with  the  fact  that  the  citizen  is  to  keep  them,  as  a 
citizen.     Such,  then,  as  are  found  to  make  up  the  usual  arms  of 
the  citizen  of  the  country,  and  the  use  of  which  will  properly 
train  and  render  him  efficient  in  defense  of  his  own  lib^ties,  as 
well  as  of  the  State.     Under  this  head,  with  a  knowledge  of  the 
habits  of  our  people,  and  of  the  arms  in  the  use  of  which  a  goldiev 
should  be  trained,  we  hold  that  the  rifle,  of  all  descriptions,  the 
shot  gun,  the  musket  and  repeater,  are  such  arms,  and  that,  under 
the  Constitution,  the  right  to  keep  such  arms  cannot  be  infringed 
or  forbidden  by  the  legislature.      Their  use,  however,  to  be  subor- 
dinated to  such  regulations  and  limitations  as  are  or  may  be  author- 
ized by  the  law  of  the  land,  passed  to  subserve  the  general  good,  so 
as  not  to  infringe  the  right  secured,  and  the  necessary  incidents  to 
the  exercise  of  such  rights.'' 

The  learned  judge  might  well  have  added  to  his  list  of  war  arms, 
the  sword,  though  not  such  as  are  concealed  in  a  cane. 

By  the  word  ^*  repeater,"  we  suppose  the  judge  meant  the  army  and 
navy  repeaters,  which,  in  recent  warfare,  have  very  generally  super* 
seded  the  old-fashioned  holster,  used  as  a  weapon  in  the  batUea 
of  our  forefathers.  He  certainly  did  not  mean  the  pocket  reyolver* 
for,  in  Page  v.  1%$  Stale,  3  Heisk.  198,  the  same  court  held  that 
Page  was  properly  convicted  for  carrying  such  pistoL  NiCHOlJBOir, 
J.,  who  delivered  the  opinion  of  the  court,  said:  '*The  evidence 
fully  establishes  the  fact  that  the  pistol  carried  by  Page  (a  pistol 
called  a  revolver,  about  eight  inches  long)  was  not  an  arm  for  war 
purposes,  and,  therefore,  under  the  ruling  of  this  court,  m  the  case 
of  Andrews  v.  The  States  the  carrying  of  which  the  legislature 
could  constitutionally  prohibit," 

Onr  act  prohibits  the  carrying,  as  a  weapon,  "any  pistol  of  any 
kind  whatever,"  with  provisions  for  exceptional  cases. 
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)  Pistol  is  from  Fistola,  a  town  in  Italy^  where  pistols  were  first 

made.  A  pistol  is  a  small  fire-arm,  or  the  smallest  fire-arm  used, 
intended  to  be  fired  from  one  hand,  differing  from  a  musket  chiefly 
in  size.  Pistols  were  introduced  into  England  in  the  year  1521. 
Webster. 

^  In  the  act  the  pistol  is  associated,  in  the  prohibited  list  of 

weapons,  with  the  dirk,  butcher  or  Bowie  knife,  the  sword  or  spear 
in  a  cane,  brass  or  metal  knucks,  and  the  razor. 

'  From  the  company  in  which  the  pistol  is  placed,  and  the  known 

public  miBchief  which  the  legislature  intended  by  the  act  to  pre- 
vent, it  is  manifest  that  the  pistol  intended  to  be  proscribed  is  such 
as  is  usually  carried  in  the  pocket,  or  of  a  size  to  be  concealed 
about  the  person,  and  used  in  private  quarrels  and  brawls,  and  not 
such  as  is  in  ordinary  use,  and  effective  as  a  weapon  of  war,  and 
useful  and  necessary  for  '^  the  common  defense." 

The  indications  in  the  evidence  are,  that  the  plaintiff  in  error 
was  carrying  a  pistol  of  that  class  or  character  intended  to  be  pro- 
hibited  by  the  legislature,  and  which  we  think  may  be  prohibited, 
in  the  exercise  of  the  police  power  of  the  State,  without  any 
infringement  of  the  constitutional  right  of  the  citizens  of  the 
State  to  keep  and  bear  arms  for  their  common  defense. 

The  only  point  made  for  the  plaintiff  in  error  by  his  counsel 
here  is,  that  the  whole  act  is  unconstitutional,  and  we  think,  when 
properly  construed,  it  is  not  in  conflict  with  the  Constitution,  and 
that  the  judgment  of  the  court  below  should  be  affirmed. 

Judgment  affirmed. 

'  NoTS  BY  THS  RSPORTKB.  —  See,  also,  Ai\dre%n  v.  State,  8  Am.  Rep.  8,  and 

iioto;  BinglMi  v.  Statt^  14  id.  874,  and  note;  Cwroll  v.  State,  18  id.  538. 

The  ooustitationalitj  of  the  hiws  against  carryluR ooooealed  weapons  has  been' 
repeatedly  afflrmed.  In  S/ate  ▼.  JumeU  13  La.  Ann.  309,  It  is  said  *^o  be  '*  a  meas- 
ure of  police,  prohibiting  only  a  particular  mode  of  bearing  arms,  ^hioh  is  found 
dangerous  to  the  peace  of  society.**  See  State,  v,  Mitchell^  8  Blaclcf.  229.  Ayniette 
y.  iStttte,  2  Humph.  154,  was  an  indictment  for  carrying  a  Bowie  Icnife,  and  the 
court,  holding  the  same  doctrine,  lay  stress  on  the  point  that  the  instrument  was 
*'  not  usual  in  civilized  warfare." 
'*To  hold  that  the  legislature  could  pass  no  law  upon  this  subject,  by  which  to 

^  preserve  the  public  peace,  and  protect  our  citizens  from  the  terror  which  a 

wanton  or  unusual  exhibition  of  arms  might  produce,  or  their  lives  from  being 
endangered  by  desperndoea  with  concealed  arms,  would  be  to  pervert  a  great 
political  right  to  the  worst  of  purposes,  and  to  make  it  a  social  evil  of  infinitely 
a  greater  extent  to  society  than  would  result  from  abandoning  the  right  itself." 
This  case  is  an  elal)orate  dlMcussiou  of  the  subject,  as  is  Nunn  v.  Oeorgia,  1  Ga. 
248.  holding  the  same  doctrine.  See,  also,  Wripht  v.  CommnnweaWi,  77  Penii. 
St.  470.    Ill  State  v.  Buzzard,  4  Ark.  18,  the  court  in  long  and  well-contlderad 
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opinions  uphold  the  same  doctrine,  but  Lact,  J.,  dissented.  So  in  Andrettn  r. 
State,  8  Heisk.  185;  but  two  Judges  dissented,  the  Judge  who  delivered  the  dis- 
senting opinion  concluding  thus :  **  Regretting,  as  I  do,  that  the  nobler  objects 
of  bearing  and  wearing  arms  are  too  often  and  too  horribly  perverted,  I  can- 
not approve  legislation  which  seems  to  foster  and  encourage  a  craven  spirit 
on  the  part  of  those  who  are  disposed  to  obey  the  laws,  and  leave  them  to  the 
tender  mercies  or  those  who  set  all  law  at  defiance.'*  In  this  case,  however, 
the  court  would  not  include  a  revolver  among  the  prohibited  weapons.  See 
8.  c,  8  Am .  Rep.  8. 

In  HiU  V.  Georgia,  68  6a.  472,  it  was  held  that  a  law  prohibiting  the  oairying 
arms  in  courts  of  Justice  is  constitutional.  In  regard  to  the  ooustitatlou- 
ality  of  laws  prescribing  the  manfier  of  carrying  arms,  the  court  say  It  includes 
the  time  and  place  as  well,  and  quote  largely  from  the  Bible  to  illustrate  it. 
"  And  it  will  be  found,*'  they  say,  ''that  the  manner  of  doing  a  thing  often, 
both  in  looks  and  in  speech,  includes  the  time  and  the  place  as  well  as  the  pre- 
cise detail  of  the  act  itself.  If  I  were  to  ask  an  old  farmer  his  manner  of  sow- 
ing turnips,  is  it  supposable  that  he  would  leave  out  the  time,  the  daril  nights 
ill  August,  or  the  character  of  the  land  and  the  mode  of  preparing  it?  ** 

But  in  Bliss  V.  Commofiwealth,  2  Litt.  90,  the  contrary  doctrine  was  asserted. 
The  court  say,  ''  In  principle,  there  is  no  difference  between  a  law  prohibit- 
ing the  wearing  concealed  arms,  and  a  law  forbidding  the  wearing  such  as  are 
exposed.**  '*  In  truth,  the  right  of  the  oitiiens  to  bear  arms  has  been  as 
directly  assailed  by  the  provisions  of  the  act,  as  though  they  were  forbid  car- 
rying guns  on  their  shoulders,  swords  in  scabbards,**  etc. 

What  coii9tituUa  the  oifenM.— In  Stockdale  v.  QtorgUiy  32  Oa.  22S,  carrying  a 
pistol  ill  the  waistband,  with  butt  and  cock  exposed,  was  held  not  within  the 
act.  This  is  put  on  the  ground  that  It  Is  lawful  to  bear  arms  openly,  and  impos- 
sible to  carry  a  pistol  without  part  of  it  concealed.  "  What  the  legislature  did 
intend  was  to  compel  persons  who  carried  these  weapons,  so  to  wear  them  about 
their  persons  that  others,  who  might  oome  in  eon  tact  with  them,  might  see  that 
they  were  armed  and  dangerous  persons.**  But,  in  Florida,  where  the  statote 
permits  carrying  arms  "  openly  outside  of  all  their  clothes,**  the  ooLtraiy  was 
held.  Siitton  v.  Florida^  12  Fla.  18(>.  It  is  sufficient  if  the  weapon  Is  ooncealed 
from  ordinary  observation.    Jonee  v.  SiaU^  51  Ala.  16,  and  this  is  for  the  Jury. 

In  Sear9  v.  State,  88  Ala.  847,  carrying  a  knife  entirely  unlike  a  Bowie  knife, 
held  not  to  be  within  the  act. 

An  army  repeater  is  a  *'horseman*s  pistol**  tolerated  by  the  Georgia  law. 
Puryear  v.  State^  44  G  a.  221. 

In  Texas,  one  who  bought  a  pistol  at  a  store,  carried  it  to  other  places  to  pro- 
cure ammunition,  and  thence  fifteen  miles  home,  was  held  not  to  infringe  the 
act,  in  the  absence  of  jtny  other  proof ;  because  he  may  have  made  the  pur- 
chases and  carried  the  pistol  home  for  a  lawful  purpose.  But  iu  CutsifHrer  v. 
ComnuiHtteaWi,  7 Bush,  382,  it  was  held  that  where  one  purchased  a  pistol  for 
another  and  was  carrying  it  to  deliver  it  to  the  owner,  and  not  with  the  intent 
of  using  it,  he  was  guilty.  The  motive  is  immaterial.  WaUs  v.  State,  7 
Black.  672. 

Under  the  Texas  law  wliich  permits  the  carrying  of  a  pistol  while  hunting, 
carrying  it  while  hunting  on  oue*s  own  premises  was  held  an  infringement » 
IHtue  y.  Stale,  42  Tex.  878. 

Reasonable  ground  to  apprehend  au  attack  at  a  dangerous  locality  which 
defendant  visited  early  in  the  morning,  will  not  justify  carrying  a  concealed 
weapon,  procured  for  that  occasion  late  iu  the  day,  at  a  locality  not  shown  to 
be  dangerous.    ChatUaax  v.  State,  69  Ala.  888. 
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Beluff  ou one's  own  premises,  and  in  fear  or  danger  of  being  attaolced,  will 
not  jastlfj  the  act  under  the  Arlcansas  law.  Carroll  v.  State^  28  Arli.  09;  8.  c... 
18  Am.  Rep.  688.  Otherwise  under  the  Kentuoicj  law,  provided  the  accused 
believed  he  was  In  present  danger.    BaiUy  v.  Commonwealth,  11  Bosh,  688. 

lu  ^(irood  T.  StaUt  63  Ala.  608,  it  was  held  that  carrying  a  pistol,  the  tubes  or 
which  were  battered,  and  the  look  so  out  of  order  that  It  could  not  be  disohargecl 
by  the  trigger.  Is  within  the  act.    The  oourt  said :  **  CTiitii  the  pistol  has  lost  so 
many  of  Its  parts  that  It  has  ceased  to  be  a  fire-arm,  and  is  incapable  of  use  a» 
such,  carrying  it  concealed  In  the  absence  of  the  exculpatory  circumstauoest- 
mentionod  in  the  statute,  is  au  Indictable  offense.    A  fire-arm  Is  a  weapon  act* 
log  by  the  force  of  gun-powder,  and  a  pistol  Is  a  small,  light  fire-iuixv    The- 
pistol  earliest  in  use  was  a  matchlock  arm,  and  yet  a  fire-arm,  the  look  oot»taiu— 
lug  a  match  for  firing  it.    This  was  succeeded  by  the  *  fiint  and  steel  *  lock,  anA 
this  by  the  percussion  lock.    The  manner  in  which  the  weapon  can  be  firedl 
does  not  enter  into  Its  definition,  however  It  may  affect  Its  value  and  utilitj;. 
The  *  fiint  and  steel  *  look  had  not  entirely  disappeared  when  the  first  statutes, 
against  carrying  concealed  weapons  was  enacted.     Carrying  such  a  pistol  eon<»- 
oealed,  though  It  was  without  a  flint,  or  other  appliance  by  which  it  oould  b»  > 
fired,  was,  and  would  now  be  within  the  statute,  though  as  a  fire-arm  It  wa»  . 
•careely  capable  of  use.    So  of  a  matchlock,  or  any  other  kind  of  pistol,  whieb  « 
has  not  lost  so  many  of  Its  parts  that  It  has  ceased  to  lie  a  fire-arm.  No  inquiry  - 
Into  Its  incompleteness,  or  value,  or  capability  of  use,  can  be  indulged,. with.-:. - 
out  departing  from  the  words  of  the  statute;  nor  is  It  materia!  whi^C  is  tEeT 
motive  for  oanying  it,  unless  the  excusing  facts  mentioned  in  the  statute  eati 
be  shown.    The  usefulness  of  the  statute  would  be  greatly  Impaired  if  Buotk 
Inquiries  were  permitted,  and  the  seeming  incapability  of  the  weapon  for  im- 
mediate use  would  become  the  frequent  means  of  evading  its  penalties.    It 
eannot  be  doubted  the  weapon  carried  was  a  pistol,  though  It  may  not  have» 
been  in  good  repair,  and  scarcely  more  capable  of  infiictlng  injuiy  than  th» 
most  improved  fire-arm  unloaded,  or  the  old  *fiint  and  steel*  without  the  fiint.*** 

In  Evins  V.  StaUt  46  Ala.  88,  on  the  other  hand,  it  was  held  that  a  pistol  that 
has  no  main- spring  or  other  necessary  machinery  of  a  lock,  the  hsmmerand 
cook  of  which  were  disconnected  and  loose,  and  the  nipple  or  tube  of  whiclk 
was  not  touched  by  the  hammer  when  down,  and  which  could  not  probably  be- 
disoharged  by  a  cap  on  the  tube,  was  not  within  the  act.  The  court  say :  *'W» 
hold  that  a  pistol,  to  be  within  the  purview  and  meaning  of  the  statute,  and 
the  mischief  and  evil  intended  to  be  prevented,  must  have  such  a  degree  ot 
perfeotness  as  that  it  may  reasonably  be  carried  and  used  as  a  weapon.  It  ls> 
not  enough  that  it  has  a  stock,  and  a  t>arrel  that  may  be  loaded  and  fired  off  by 
a  match  or  In  some  other  such  way.  This  was  clearly  not  the  character  au<i 
condition  of  this  pistol.  It  was  certainly  worthless  as  a  weapon,  and  no  8et»- 
slble  person  would  have  relied  upon  it  as  a  weapon  to  attack  an  adversary,  orta 
defend  himteU." 
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Caibo  and  Fulton  Bailroad  Company  v.  Tu&nbb. 

aSL  Ark.  4M.) 
Eminent  domain  —  BigM  of  entry  —  Oompenmxtion, 

^Under  a  State  Constitution  not  in  terms  requiring  payment  aa  a  oonditkMi 
precedent  to  an  entry  upon  private  property  sought  to  be  acquired  for  puV- 
lic  usee,  a  railroad  corporation,  authorized  by  the  legislature,  may  enter 
-upon  private  property  necessary  to  its  uses,  without  such  preliminary  pay- 
ment, provided  the  means  of  subsequently  enforcing  such  payment  have 
been  provided  by  statute ;  and  the  right  of  way  thus  acquired  cannot  be 
affected  by  a  constitutional  provision,  subsequently  adopted  requiring  pre- 
payment in  such  cases. 

In  such  cases  the  land  owner  is  restricted  to  the  statutory  remedy  for  oonpea- 
lation,  and  cannot  maintain  ejectment. 

A  GTION  of  ejectment.    The  opinion  states  the  case. 

Loughborough  <6  Rose,  for  appellant. 
Cornpton  <S  Parsons,  contra. 

English,  G.  J.  On  the  1st  of  September,  1878,  Blakely  D» 
Turner  brought  an  -action  of  ejectment  against  the  Cairo  and  Ful- 
ton Bailroad  Company  in  the  Circuit  Court  of  White  coanty,  for 
a  tract  of  land  containing  about  five  acres,  and  described  in  the 
complaint  to  be  a  tract  of  200  feet  in  width,  bounded  on  the  north 
by  the  north  boundary  line,  and  on  the  south  by  the  south  bound- 
aiy  line  of  the  north  fractional  half  of  the  north-west  fractional 
quarter  (south  of  Little  Red  River)  of  fractional  section  3,  town- 
ship 7  north,  range  6  west,  and  on  the  east  and  west  by  lines 
parallel  to,  and  equidistant  from,  the  center  line  of  the  main  tract 
of  said  railroad. 

The  defendant  answered,  after  the  formal  denial  of  plain- 
tiff's title  and  rights  of  possession,  that :  *^  It  is  a  corpora- 
tion existing  under  the  laws  of  the  State,  having  authority  to 
contract,  operate  and  maintain  a  railroad ;  that  it  has  con- 
structed, and  is  now  maintaining  and  operating  a  railroad,  the 
line  of  which  is  laid  across  or  upon  the  tract  of  land  described  in 
the  complaint,  and  for  such  purpose  defendant  has  taken  and  now 
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holdsy  in  pursuance  of  law,  a  portion  of  said  land^  to  wit:  a  strip 
of  100  feet  in  width  across  said  tract,  being  measured  50  feet  on 
each  side  of  the  center  line  between  the  rails  of  its  said  railroad,  etc. 

That  its  possession  and  occupancy  of  said  portion  of  said  land 
was  had  and  begun  for  more  than  eighteen  months  before  the  com- 
mencement of  this  action^  and  with  the  full  knowledge  of  the 
plaintijfy  who  well  knew  the  purpose  and  intention  of  this  defend- 
ant in  taking  possession  of  the  land,  to  be  to  construct  and  operate 
a  continuous  line  of  railroad  across  the  entire  State,  one  portion  of 
which  would  be  laid  on  the  land  as  aforesaid;  and  the  plaintiff  well 
knew,  that  to  construct  said  railroad  across  said  land  would  require 
the  defendant  to  expend  large  sums  of  money,  and  yet  the  plain- 
tiff allowed  such  work  to  be  done,  and  large  sums  of  money  to  be 
expended  thereon  without  objection  thereto;  and  plaintiff  well 
knew  that  the  portion  of  said  railroad  laid  across  said  land  would 
be,  and  is,  essential  to  the  operation  of  the  entire  line,  and  with- 
out it  the  defendant  could  not,  and  cannot,  fulfill  its  contracts  to 
carry  the  mails  of  the  XTnited  States,  and  to  transport  freight  and 
passengers,  which,  by  law,  it  is  bound  to  do.  That  the  defendant 
was,  and  is  still,  willing  and  ready  to  make  compensation  to  the 
lawful  owner  of  said  tract  of  land  for  any  and  all  damages  to 
which  said  owner  may  be  entitled  by  reason  of  the  appropriation  of 
the  land  as  aforesaid,  whenever  such  damages  ai'e  ascertained  and 
fixed  in  the  manner  prescribed  by  law.'' 

The  cause  was  submitted  to  the  court  sitting  as  a  jury,  October 
2d,  1874,  on  the  following  agreed  statement  of  facts: 

'^  Fif9iU  The  plaintiff  is,  and  was,  at  and  before  the  institution 
of  the  suit,  and  when  the  defendant  took  possession  thereof,  the 
owner  in  fee  of  the  land  in  controversy. 

**  Second.  The  defendant  entered  into  possession  of  so  much  of 
die  land  in  controversy  as  is  within  fifty  feet  of  the  center  of  the 
track  of  defendant's  railroad,  on  either  side  thereof,  in  the  month 
of  March,  1872,  and  constructed  said  railroad  thereon,  and  has 
ever  since  held  possession  of  the  same,  and  used  it  as  a  right  of 
way  for  said  road.  Mo  compensation  has  ever  been  made  to  the 
plaintiff  for  said  land,  or  proceeding  instituted  by  either  party 
looking  to  that  end,  or  agreement  of  any  sort  entered  into  between 
them  in  regard  to  it. 

'*  Third,  The  yearly  rental  value  of  said  land,  witliout  regard  to 
or  including  the  improvements  and  fixtures  placed  thereon  by 
defendant,  is  15,  since  defendant  entered.     The  same,  including 
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said  improYements  and  fixtures,  and  estimating  it  in  reference 
thereto,  is  tlOO." 

The  defendant  asked  the  court  to  declare  the  law  as  follows: 
"**  That  the  land  having  been  taken  possession  of  by  the  defend- 
ant merely  for  a  right  of  way,  and  for  the  purpose  of  building  and 
cijierating  a  railroad  across  said  land,  an  action  of  ejectment  will 
not  lie  in  favor  of  the  plaintiff,  and  that  the  finding  should  be  for 
the  defendant.^' 

Which  the  court  refused,  but  declared  that  on  said  agreed  state 
«f  facts,  plaintiff  was  entitled  to  judgment. 

The  court  rendered  judgment  in  favor  of  plaintiff  foi  possession 
€A  the  land,  and  for  $250  damages  for  its  detention. 

The  defendant  moved  for  a  new  trial  on  the  grounds: 

^* First.  The  court  erred  in  refusing  the  declaration  of  law  asked 
hj  the  defendant. 

*^ Second.  The  finding  and  judgment  of  the  court  are  unsupported 
i)y  the  evidence  in  the  case." 

The  court  overruled  the  motion,  and  defendant  excepted  and 
dtppealed. 

The  Cairo  and  Fulton  Railroad  Company  was  chartered  by  act 
^f  the  general  assembly,  approved  12th  January,  1853,  under  the 
Constitution  of  1836. 

It  was  empowered  by  its  charter  to  survey,  locate,  construct,  com- 
plete, alter,  maintain  and  operate  a  railroad  from  a  point  on  the  Mis- 
sissippi river,  opposite  the  mouth  of  the  Ohio,  in  the  State  of  Mis- 
-«ouri,  by  way  of  Little  Bock,  to  the  Texas  boundary  line,  near  Fulton, 
*with  branches,  etc.  §  2.  And  to  unite  its  road  with  the  southern  end 
«f  the  Missouri  road,  at  some  suitable  point  on  the  line  which  di- 
vides Arkansas  and  that  State,  and  its  southern  end  with  any  road 
coming  in  from  Texas,  at  such  point  on  the  boundary  line  which 
divides  that  State  from  Arkansas  that  might  be  deemed  mosteligi- 
l)le  ;  and  to  combine  with  other  railroad  corporations,  etc.  §  10. 

See.  3  provides  that  '^  The  said  corporation  shall  have  the  right  of 
vay  upon,  and  may  appropriate  to  its  sole  use  and  control,  for  the  pur- 
fK>8efl  contemplated  herein,  land  not  exceeding  one  hundred  feet  in 
iwidth  on  each  side  of  and  through  its  entire  length;  may  enter  upon 
^nd  take  possession  of  and  use  all  and  singular,  any  lands,  streams 
:and  nuiterials  of  any  kind  for  the  location  of  depots,  and  stopping 
.'Stages,  for  the  purpose  of  constructing  bridges,  dams,  embanks 
xneiits,  excavations,  spoil-banks,  turnouts,  engine-houses,  shops, 
aand  other  buildings  necessary  for  the  construction,  completing, 


I 


NOVEMBER  TERM,  1876.  ^ 

Caixo  And  Falton  Railroad  Companj  ▼.  Tomer. 

altering,  maintaining,  preserving  in  complete  operation  of  said 
road;  all  sach  lands,  waters,  materials  and  privileges  belonging  to 
this  State  are  hereby  granted  to  said  corporation  for  said  purpose; 
but,  when  owned  or  belonging  to  any  person,  company  or  corpora- 
tion, and  cannot  be  obtained  by  voluntary  grant  or  release,  the 
same  may  be  taken  and  paid  for,  if  any  damages  are  awarded,  in 
the  manner  provided  for  by  law;  provided,  nothing  in  this  section 
contained  shall  be  so  construed  as  to  authorize  the  said  corporatioa 
to  interrupt  the  navigation  of  said  streams." 

By  act  of  Congress  of  February  9th,  1853,  the  right  of  way 
through  the  public  lands  was  given  to  the  States  of  Arkansas  and 
Missouri,  and  a  large  amount  of  lands  granted  to  said  States  to 
aid  in  the  construction  of  the  Cairo  and  Fulton  railroad,  and  its 
branches,  eta,  with  a  provision  that  said  railroad  and  branches 
should  be,  and  remain  a  public  highway  for  the  transportation  of 
the  property,  troops  and  mails  of  the  United  States,  etc. 

The  line  of  tho  Cairo  and  Fulton  railroad  was  surveyed,  located 
and  fixed  under  the  provisions  of  the  act  incorporating  the  com* 
pany,  and,  by  act  of  16th  January,  1855,  the  survey  and  location 
so  made  were  approved,  and  the  lands  donated  by  Congress  to  the 
State  for  that  purpose,  granted  to  the  company  to  aid  in  the  con* 
stmction  of  the  road,  etc.;  and  by  act  of  26th  November,  1856,  the 
grant  was  confirmed,  etc. 

By  act  of  Congress  of  28th  July,  1866,  the  act  of  9th  February, 
1853,  giving  the  right  of  way,  and  granting  lands  to  aid  in  the 
construction  of  the  road  and  branches,  was  revived  and  extended^ 
and  an  additional  grant  of  lands  made,  etc. 

Article  V,  amendments  to  the  Constitution  of  the  United  States, 
declares  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation,  but  this  provision  is  intended  only  as 
a  limitation  upon  the  exercise  of  that  power  by  the  government  of 
the  United  States.  Barron  v.  BaUitnorej  7  Peters,  243 ;  Fox  v. 
Ohio,  5  How.  (U.  S.)  410,  434-5 ;  1  Eedf.  on  Kailw.  231. 

The  Constitutions  of  most  of  the  American  States  contain  a  simi« 
lar  provision.  Our  Constitution  of  1836  contained  no  such  previa* 
ion,  but,  in  Martin  et  al,,  ex  parte^  13  Ark.  206,  it  was  well  said  by 
Chief  Justice  Wateiks  :  ^'  That  this  prohibition  upon  the  legisla- 
ture is  implied  from  the  nature  and.  structure  of  our  government, 
even  if  it  were  not  embraced  by  necessary  implication  in  other  pro- 
visions of  the  bill  of  rights.    The  right  of  eminent  domain  la 
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inherent  in  the  government  or  sovereign  power^  and  equally  is,  or 
ought  to  be^  in  every  government  of  laws  the  vested  right  to  his 
property  in  the  citizen  ;  and  the  right  of  eminent  domain  means^ 
that  when  the  public  necessity  or  common  good  requires  it,  the 
citizen  may  be  forced  to  sell  his  property  for  its  fair  value.  The 
duty  of  making  compensation  may  be  regarded  as  a  law  of  natural 
justice,  which  has  its  sanction  in  every  man's  sense  of  right,  and 
is  recognized  in  the  most  arbitrary  governments.'' 

The  duty  to  make  compensation  for  property  taken  for  public 
use  is  regarded,  by  most  enlightened  jurists,  as  founded  in  the 
fundamental  principles  of  natural  right  and  justice,  and  as  lying 
at  the  basis  of  all- wise  and  just  government,  independent  of  all 
written  constitutions  or  positive  law.  1  Bedf.  on  Railw.  231  ; 
Bradshaw  v.  Rodgers,  20  Johns.  103;  2  Kent's  Com.  339;  Henry  v. 
Dubuque  and  Pacific  R.  R.  Go.,  10  Iowa,  543. 

Railroads  for  the  conveyance  of  travelers,  or  the  transportation 
of  merchandise,  etc.,  from  one  part  of  the  State  to  another,  are 
public  improvements,  and  for  the  public  benefit,  for  the  eonstrnc- 
tion  of  which  private  property  may  be  taken  under  the  authority 
of  the  legislature,  upon  paying  a  just  compensation  therefor  to  the 
owners*  The  eminent  domain,  or  right  to  resume  the  possession 
of  private  property  for  the  public  use  upon  paying  a  just  compen- 
sation therefor,  remains  in  the  government,  or  the  people  in  their 
sovereign  capacity;  and  such  right  of  resumption  may  be  exercised,, 
not  only  for  the  public  safety,  but  also  where  the  interest^  or  even 
the  convenience  of  the  State,  or  of  its  inhabitants,  is  concerned; 
as  for  the  purpose  of  making  turnpike  and  other  roads,  railways, 
canals,  eta,  for  the  accommodation  of  the  public.  It  belongs  U> 
the  legislative  power  of  the  State  to  determine  whether  the  benefits 
which  the  public  are  to  derive  from  such  improvements  are  of 
sufficient  importance  to  justify  the  exercise  of  this  right  of  emi- 
nent domain,  in  thus  interfering  with  private  rights  of  individuals; 
and  the  right  itself  may  be  exercised  by  the  government  through 
its  immediate  officers  or  agents,  or  indirectly  through  the  medium 
of  oorporate  bodies,  etc  Walwobth,  Chancellor,  in  Bhodgood  v. 
Mohawk  and  Hudeon  R.  R.  Co.,  18  Wend.  9 ;  Beetman  v.  Saratoga 
and  Schenectady  R.  R.  Co.,  3  Paige,  45. 

There  is  much  conflict  and  confusion  in  the  adjudications  of  the 
State  courts  in  relation  to  the  time  when  compensation  is  to  be 
made  to  the  owner  for  property  taken  for  public  use,  growing  in 
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part  out  of  the  diversity  of  constitutional  provisions  on  the  sub- 
ject, and  the  want  of  uniformity  in  the  statutes  of  the  States  reg- 
ulating the  ascertainment  and  payment  of  damages. 

The  Constitution  of  1836,  as  above  remarked,  was  silent  on  the 
subject  of  the  exercise  of  the  right  of  eminent  domain  by  the  State 

In  Martin  ei  aL,  ex  parte.  Chief  Judge  Watkiks  remarked  :  '^  To 
suppose  that  the  legislature,  under  our  Constitution,  possessed  the 
power  of  divesting  the  citizen  of  his  right  to  property,  without 
first  providing  in  some  equitable  mode  for  ascertaining  its  value, 
and  making  him  compensation  for  it,  and  could  exercise  this  power 
without  restraint,  would  be  subversive  of  the  government,  and  equi  v. 
alent  to  revolution  and  anarohy,  since  it  would  defeat  one  of  the 
primary  objects  for  which  the  government  was  established." 

This  is  in  harmony  with  the  prevailing  views  of  American  jurists 
on  the  subject  Mr.  Kent  says :  ''  A  provision  for  compensation  ig 
a  necessary  attendant  on  the  due  and  constitutional  exercise  of  the 
power  of  the  law-giver  to  deprive  an  individual  of  his  property 
without  his  consent ;  and  this  principle  in  American  oonstitntionid 
jnriq>mdence  is  founded  on  natural  equity,  and  is  laid  down  by 
jurists  as  an  acknowledged  principle  of  universal  law."  2  Kent'a 
Com.  (8th  ed.)  399. 

But  further  along  in  the  opinion  of  Chief  Judge  Watkins,  in. 
Martin  etoL^ex  parte,  he  uses  the  following  language :  ''  Now  we  feel 
it  our  duty  to  express  the  opinion  we  entertain,  that  the  prohibitioiL 
upon  the  power  of  the  legislature  to  take  private  property  for  pub- 
lic use  without  providing  for  just  compensation  to  be  first  made 
to  the  owner,  is  necessarily  implied  in  the  articles  (of  the  bill  of 
rights)  above  quoted."  * 

Had  he  said  in  this  sentence  that  it  was  not  in  the  power  of  the 
l^slature  to  take  private  property  for  public  use  without  first  pro- 
viding for  just  compensation  to  be  made  to  the  owner,  it  would 
have  been  in  harmony  with  his  previous  expression  on  the  same 
subject^  above  copied,  and  with  the  prevailing  adjudications  in  the 
States  where  there  is  no  express  constitutional  provision  requiring 
the  compensation  to  be  actually  paid  before  the  property  is  taken 
for  public  use. 

The  question  as  to  the  time  when  compensation  should  be  made^ 
or,  in  other  words,  when  the  damages  occasioned  to  the  owner  of 
property  by  its  appropriation  to  public  use  should  be  paid,  was  not 
before  the  court  in  Martin  et  ah,  ex  parte, 
7oL.  XXV.  — 72 
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The  act  of  6tli  January,  aad  supplemental  act  of  lOth  January, 
1851,  providing  for  the  reclaiming  of  svramp  and  overflow^ed  lands 
by  levies,  drains,  etc.,  made  no  provision  whatever  for  the  compen- 
sation of  individuals  for  property  taken  or  injured  in  constructing 
such  levies  or  drains.  The  swamp  land  commissioner  constructed 
a  levee  across  a  bayou,  or  lake,  which  stopped  the  natural  flow  or 
drain  of  waters,  and  caused  the  flooding  of  the  cultivated  lands  of 
Martin  and  others,  who  applied  for  an  injunction.  The  court  held, 
in  effect,  that  the  legislature  having  made  no  provision  for  com- 
pensating them  for  such  damages,  the  commissioners  might  be  en- 
joined upon  a  proper  showing,  notice,  etc. 

In  Roberts  v.  WiUiamSy  15  Ark.  49,  Judge  Scott  remarked  that 
private  property  could  not  be  taken  for  public  use  without  provid- 
ing for  just  compensation  to  be  first  made  to  the  owner,  reciting 
Martin  et  aU  ex  parte.  That  was  a  proceeding  to  open  a  private 
road  under  sections  61-66,  ch.  149,  Gould's  Digest,  and  the  pro- 
ceedings were  held  invalid  because  of  the  non-compliance  with  the 
provisions  of  the  statute  in  relation  to  ascertaining  and  ordering 
the  payment  of  damages  occasioned  to  land-owners  by  the  opening 
of  the  road. 

Whitehead  and  Wife  v.  Arkansas  Central  Railroad  Company ^  98 
Ark.  460,  was  decided  under  a  provision  of  the  Constitution  of 
1868,  and  will  Ije  noticed  again  below. 

According  to  the  current  of  authorities,  in  the  absence  of  a  dis- 
tinct provision  in  the  Constitution  requiring  the  payment  of  com- 
pensation to  precede  the  taking  of  the  property,  the  assessment  and 
payment  of  the  compensation  need  not  precede  the  entry  upon  the 
land  by  the  company  for  the  construction  of  its  road,  provided 
there  is  an  adequate  remedy,  afforded  before  such  entry  is  made, 
for  obtaining  compensation,  which  may  be  provided  in  the  charter 
or  existing  laws.  The  payment  or  tender  of  the  compensation,  or 
An  appropriate  )*i-ovision  therefor,  is  generally  required  to  precede 
an  appropriation  of  the  owner's  property  by  the  road.  Pierce  on 
American  Bail  way  Law,  162  ;  Bloodffood  v.  Mohawk  and  Hud^ 
son  Railroad  Company y  18  Wend-  9;  Smith  et  al.  v.  Helmery  7  Barb. 
416;  f/ottW  V.  Glass,  19  id.  190;  Rexford  v.  Knxght,  1  N.  Y. 
308;  Tlmtcher  et  al  v.  Dartmouth  Bridge  Co.,  18  Pick.  501;  Tuck- 
nhoe  Canal  Co.  v.  TnckaJioe  Railroad  Co,y  11  I«eigb,  77;  Symands  et 
al.  V.  Cmcinnatu  14  Ohio,  171;  Hatch  v.  Vt.  Cent.  R.  R.  Co.,  25  Vt. 
66;  People  ex  rel.  Green  v.  Michigan  SotUhem  R.  R.  Co.,  3  Mich. 
496;  Smith  v.  McAdam,  id.  506;   Rubottom  et  al.  v.  M*Clure,  4 
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Blackf.  505;  Hankins  v.  Lawrence,  8  id.  26G;  New  Albany  and 
Salem  R.  R.  Co.  y.  Connelly,  7  Ind.  32;  Hamilton  v.  Annapolis  and 
Elk  Ridge  R.  R.  Co.  et  aL,  1  Md.  Ch.  107;  Commissioners, 
etc.,  T.  Bowie,  34  Ala.  4G1;  Raleigh  and  Oasion  Railroad  Co.  v. 
Davis,  2  Dev.  ft  Batt.  Law,  451 . 

The  act  incorporatiug  the  Cairo  and  Fulton  Railroad  Company. 
after  giving  the  right  of  way,  etc.,  over  public  and  private  lands, 
provides,  as  above  shown,  that  where  the  land  belongs  to  any  per- 
son, etc.,  and  cannot  be  obtained  by  voluntary  grant  or  release,  the 
same  may  be  taken  and  paid  for,  if  any  damages  are  awarded,  in 
the  manner  provided  for  by  law.  §  3. 

The  act  provides  no  mode  for  ascertaining  the  damages,  and. 
enforcing  the  payment  of  compensation  to  the  land-owner.  Had 
this  not  been  done  by  a  subsequent  act,  passed  before  the  road  was 
constructed  over  the  land  of  appellee,  he  might  have  treated  the 
corporation,  its  officers,  employees,  etc.,  as  trespassers,  or  enjoined 
the  corporation  from  appropriating  his  land  until  compensation 
was  made  to  him.     Martin  et  al.,  ex  parte,  supra. 

But  by  act  of  22d  January,  1855,  this  omission  in  the  charter, 
was  supplied.    See  Gould's  Digest,  ch.  140. 

It  has  been  held  that  provisions  for  compensation  may  be  in  a* 
subsequent  law,  and  that  an  act  taking  private  property  for  public 
u^  is  not  void  because  it  does  not  provide  compensation  or  a  mode 
of  ascertaining  it,  but  that  its  execution  will  be  enjoined  until 
such  provision  is  made  and  the  compensation  paid.  Bonaparte  v. 
Camden  andAtnboy  Railroad  Company,  1  Baldwin's  C.  C.  and  G.  205. 

The  act  providing  for  compensation,  above  referred  to,  provides 
in  substance  that  if  any  person  owning  lands  over  or  upon  which 
any  railroad  shall  be  surveyed  and  located,  by  any  company 
incorporated  to  build  a  railroad,  shall  not  have  relinquished,  the 
right  of  way,  etc.,  etc.,  the  case  shall  be  stated  in  writing,  accom-: 
panied  by  a  plat  description  of  the  land  required  for  the  road,  to 
the  judge  of  the  Circuit  Court  of  the  county  in  which  the  land  is 
situated,  etc.,  in  term  or  vacation,  and  the  judge  shall  appoint  five- 
impartial  and  disinterested  freeholders  and  citizens  of  the  county; 
etc.,  to  view  said  lands,  etc.,  and  report,  under  oath,  what  damages 
will  be  done  to  said  land  or  improvements  thereon,  stating  the 
amount  of  damages,  etc.,  and  return  the  petition  and  plat  of  the 
land  condemned.  Notice  to  the  owner,  etc.,  is  provided  for.  §  L 
The  persons  appointed  to  view  and  value  the  land  are  required  to 
file  their  report  in  the  office  of  the  clerk  of  the  Circuit  Court,  and 
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if  no  objection  be  made,  the  court  is  required  to  enter  judgment  in 
favor  of  the  owner  against  the  company  for  the  damages  assessed.  If 
objections  are  made,  they  are  to  be  determined  by  the  court  Pnh 
viding,  that  during  the  pendency  of  the  proceedings  to  assess  the 
value  of  the  land,  the  construction  of  the  road  shall  not  be  delayed, 
and  the  company  may  enter  upon  the  land,  etc.,  upon  giving  bond 
and  security,  to  be  approved  by  the  clerk  or  court,  that  it  will 
pay  to  the  owner  of  the  land  all  costs  and  damages  adjudged 
against  it,  within  thirty  days  after  the  rendition  of  the  judgment 
§§2iinda. 

These  sections  contemplate  the  application  for  review  and  assess* 
ment  of  damages  to  be  made  by  the  corporation,  but  §  4  manifestly 
provides  that  the  land-owner  may  make  the  application,  and  limits 
the  time  for  him  to  apply,  to  two  years  after  the  road  is  finished 
over  his  land,  with  exceptions  in  favor  of  persons  laboring  under 
disabilities. 

Though  it  is  a  matter  of  public  history  that  the  land-owners  on 
the  line  of  the  Cairo  and  Fulton  Bailroad  favored  its  construction, 
and  generally  granted  the  corporation  the  right  of  way  over  their 
lands  without  demanding  compensation,  yet  if  it  had  been  oonsti* 
tutionally  requisite  in  all  cases  where  the  right  of  way  was  not  Tolnn* 
tarily  conceded,  for  the  corporation  to  cause  the  damages  to  be 
ascertained,  and  aotnrily  pay  them  before  entering  upon  the  lands 
to  construct  the  road,  persons  disposed  to  litigate  might,  by  pro- 
tracting litigation,  have  delayed  the  completion  of  this  great  pub* 
lie  highway  for  many  years,  te  the  public  detriment 

If  it  be  objected  that  the  Corporation  might  not  pay  the  Judg- 
ment rendered  on  the  award  of  damages,  and  it  and  its  securities 
might  be  insolvent,  and  thereby  compensation  might  be  defeated  ; 
it  may  be  answered  that  the  land-owner  is  not  divested  of  bis  title, 
and  the  right  to  the  easement  does  not  vest  in  the  oorporation  until 
the  damages  awarded  are  paid ;  and  besides  the  owner's  paramount 
claim  upon  the  land,  chancery,  on  his  timely  application,  would,  as 
we  have  seen,  restrain  the  corporation,  by  injunction,  fh>m  the  v^e 
of  the  property  until  it  renders  the  compensation. 

Section  48,  art  V,  of  the  Oonstitutiou  of  1868,  provides  that : 
'^  The  General  Assembly  shall  pass  no  special  act  conferring  cor« 
porate  powers.  Corporations  may  be  formed  under  general  laws,  but 
all  such  laws  may  from  time  to  time  be  altered  or  ropealed.  The 
property  of  corporations,  now  existing,  or  hereafter  created,  shall 
forever  be  subject  to  taxation,  the  same  as  the  property  of  individ« 
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uak.  No  right  of  way  shall  bo  appropriated  to  the  use  of  any 
corporation  until  full  compensation  therefor  shall  be  first  made  in 
money,  or  first  secured  by  a  deposit  of  money  to  the  owner  irre- 
spective of  any  benefit  from  any  improvement  proposed  by  such 
corporation,  which  compensation  shall  be  ascertained  by  a  jury  of 
twelve  men,  in  a  court  of  record,  as  shall  be  prescribed  by  law." 

Tliis  Constitution,,  though  since  abrogated,  was  in  force  when 
appellant  constructed  that  portion  of  its  road  which  crosses  the 
land  of  appellee,  but  long  before  the  adoption  of  this  Constitu- 
tion, and  when  the  Constitution  of  1836,  which  contained  no 
such  provision,  was  in  force,  the  legislature,  by  the  act  incorporat- 
ing the  appellant  corporation,  in  the  exercise  of  the  right  of  emi- 
nent domain,  granted  to  it  the  right  of  way  over  all  the  lands 
along  the  line  designated  for  its  road,  the  survey  was  made,  the 
roadway  located  and  approved,  and  provision  made  for  ascertain- 
ing damages,  and  rendering  compensation  to  such  land-owners  as 
might  claim  it,  for  such  right  of  way  over  their  lands.  > 

We  are  not  prepared  to  say  that  the  framers  of  the  Constitution 
of  1868  could  deprive  the  appellant  corporation  of  any  substan- 
tial rights  or  franchises  clearly  vested  in  it  by  its  pre-existing 
charter. 

In  Whitehead  and  Wife  v.  Arkansas  Central  Railroad  Company , 
28  Ark.  460,  above  referred  to,  appellants  sued  appellee  in  tres- 
pass for  entering  upon  and  appropriating  their  land  for  a  right 
of  way. 

The  appellee  was  organized  as  a  corporation,  after  the  adoption 
of  the  Constitution  of  1868,  and  under  the  act  of  July  23,  1868, 
to  provide  for  a  general  system  of  railroad  incorporation.  Acts  of 
1868,  290. 

The  court  held  that  the  ascertainment  and  payment  of  dam- 
ages, as  prescribed  by  the  section  of  the  Constitution  of  1868, 
copied  above,  must  precede  the  entry  upon  the  land  by  the 
corporation. 

Similar  decisions  have  been  made  under  like  constitutional  T)ro- 
I  visions,  as  before  indicated. 

Section  23  of   the  act  of  July  23,  1868,  providing  for  a  general 

system  of  railroad  corporation,  provides  a  mode  for  ascertaining 

damages,  and  compensating  land-owners  for  the  right  of  way  over 

their  lands,  etc.,  but,  by  the  express  language  employed,  it  applies 

«.  to  corporations  thereafter  organized  under  the  act,  and  coul  have 
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no  application  to  the  appellant  corporation.  Moreover  this  section 
was  declared  to  be  in  conflict  with  section  48,  article  V,  of  the 
Constitution  of  1868,  above  copied,  in  Whiiehead  and  Wife  t. 
Arkansas  Central  Railroad  Company ^  supra. 

On  the  38th  of  April,  1873,  the  legislature  passed  an  act  ^  for  the 
better  regulation  and  efficiency  of  railroad  companies,"  in  which  a 
mode  of  ascertaining  damages,  and  compensating  land-owners  for  the 
right  of  way  is  provided,'  and  was  no  doubt  intended  to  conform  to 
the  requirements  of  section  48,  article  V,  of  the  Constitution  of 
1868.    Acts  of  1873,  p.  290  ;  Oantt's  Digest,  §§  4944,  4953. 

It  makes  no  provision  for  land-owners  to  apply  for  the  assess- 
ment of  damages,  but  requires  ''any  railroad  company  organized 
under  the  laws  of  the  State,  after  having  surveyed  and  located  the 
line  of  their  road,  in  all  cases  where  such  company  fails  to  obtain, 
by  agreement  with  the  owner  of  the  fee  of  lands  through  which 
such  lines  of  road  is  or  may  be  located,  the  right  of  way  over  the 
same,  to  apply  to  the  Circuit  Court  of  the  county  in  which  the  land 
is  situated,  by  petition,  to  have  the  damages  for  such  right  of  way 
assessed,"  etc.,  etc. 

Provides  for  the  damages  to  be  assessed  by  a  jury,  and  requires 
the  company  to  deposit  the  amount  of  damages  in  court,  or  pay  it 
to  the  owner,  whereupon  it  may  enter  upon,  use,  and  have  the 
right  of  way  over  such  land,  forever. 

This  act  was  passed  after  the  appellant  corporation  had  entered 
upon,  and  constructed  its  road  over  the  land  of  appellee,  and  if 
it  was  intended  to  apply  to  railroad  corporations  other  than  such 
as  were  organized  under  the  general  law,  which  is  by  no  means 
clear,  we  would  not  give  it  a  retroactive  effect,  so  as  to  make  the 
appellant  corporation,  acting  under  a  long  pre-existing  special 
charter,  a  trespasser  in  entering  upon  the  land  of  appellee. 

The  act  of  January  22,  1855,  in  conflict  with  no  constitutional 
provision  existing  at  the  time  it  was  passed,  and  unrepe'aled  as  to 
the  appellant  corporation  at  the  time  it  entered  upon  the  land 
of  appellee,  afforded  him  a  remedy,  on  his  own  application,  for  the 
ascertainment  and  payment  of  damages  for  the  right  of  way  over 
his  land  granted  to  the  appellant  by  its  charter. 

Mr.  Bedfield  says:  ''It  seems  to  be  well  settled,  notwithstanding 
some  exceptional  cases,  that  the  remedy  given  by  statute  to  land- 
owners, for  injuries  sustained  by  taking  land  for  railways  is  ezcln- 
sive  of  all  other  remedies. 
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r  **  But  if  the  railway  company  have  assumed  to  appropriate  the 

land,  in  violation  of  the  provisions  of  the  statute  to  be  complied 
with  on  their  part,  their  acts  are  ordinarily  to  be  regarded  as  tres- 
passes; and  when  they  have  acquired  the  right  to  the  use  of  the 
land,  but  have  omitted  some  duty  imposed  by  the  statute,  or  where 

>  they  have  been  guilty  of  negligence,  or  want  of  skill  in  the  exer- 

cise of  their  legal  rights,  they  make  themselves  liable  to  an  action 

w  upon  the  case  at  common  law."    1  Redfield  on  the  Law  of  Rail- 

ways, ase-s. 

Again  he  says,  after  noticing  English  cases:  ''  The  general  prin- 
ciple that  the  statute  remedy,  as  far  as  it  extends,  is  exclusive, 
seems  to  be  universally  adhered  to  in  the  American  courts,  with 
slight  modification,  some  of  which  are,  and  some  are  not,  perhaps, 
'  entirely  consistent  with  the  maintenance  of   the  general  rule.'^ 

Id.  339. 

Mr.  Pierce  says:  "  If  both  parties  have  the  power  to  carry  the 
statute  remedy  into  effect,  and  there  is  no  prior  obligation  on  the 
company  to  resort  to  it,  the  injured  party  cannot  avail  himself  of 
an  action  at  common  law,  and  is  confined  to  that  remedy.  But  if 
the  company  alone  can  put  it  into  operation,  or  is  under  a  special 
obligation  to  carry  it  into  effect,  and  has  not  done  so,  the  injured 
'  party  is  not  deprived  of  his  remedy  by  action.''  Pierce  on  Ameri- 
can Railroad  Law,  230. 

Daniels  v.  The  Chicago  S  K  W.  R.  R.  Co.,  35  Iowa,  129,  is  the 
only  ejectment  case  cited  by  counsel  for  appellee. 

The  court  quoted,  with  approbation,  the  rule  as  laid  down  by 
2  Mr.  Redfield  and  Mr.  Pierce  above  copied,  but  held  that  by  the 

language  of  the  Constitution  of  Iowa,  and  the  terms  of  the  statute 
providing  for  the  assessment  of  damages,  the  tender  or  payment  of 
compensation  was  a  condition  precedent  to  the  right  of  the  com- 
pany to  enter  upon  the  land,  and  that  the  company,  having  entered 
upon  the  land  without  doing  either,  the  owner  could  maintain 
ejectment  for  the  land. 

So  in  Memphis  and  Charleston  Railroad  Co.  v.  Payne,  37  Miss. 
700,  which  was  trespass  by  the  land-owner  against  the  company, 
by  the  terms  of  the  charter  the  assessment  of  damages,  and  the 
payment  or  tender  of  them,  were  required  to  precede  the  entry 
upon  the  land  by  the  company,  for  construction. 

If  persons  who  have  looked  on,  and,  without  objection,  seen 
the  Cairo  and  Fulton  Railroad  Company  construct  its  road  not  only 
across  their  lands  but  over  its  entire  line,  and  become  a  great  pnb« 
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lie  highway,  can  at  any  time  within  the  period  of  limitation  appli- 
cable to  the  action  of  ejectment  maintain  that  form  of  action  for 
the  lands  and  road  equipments  with  damages  for  their  detention, 
enhanced  by  the  improvements  pat  npon  the  lands,  as  in  this  case, 
the  injury  to  the  corporation  and  the  inconvenience  to  the  public 
might  be  very  great. 

If  the  appellee  was  not  confined  to  the  statute  remedy,  as  it 
seems  from  the  authorities  he  was,  he  should  in  justice  be  required 
to  resort  to  some  remedy  that  would  give  him  the  yalue  of  his 
land,  and  leave  the  company  in  the  use  of  the  easement 

The  judgment  is  reversed,  and  the  cause  remanded  with  in* 
structions  to  the  court  below  to  set  aside  the  verdict 


Stbwabt  v.  Davis. 

m  Ark.  OS.) 
Banday — h^ry  to  a  horm  hired  im. 

One  who  hires  a  horse  on  Sunday  for  use  in  boBinesfl  or  pleasora  on  that  day 
is  liable  for  an  injury  occurring  to  the  horse  in  such  use  thioiigh  his  mis- 
conduct or  negligence,  although  the  contract  of  hiring  is  void.* 

ACTION  to  recover  the  value  of  a  horse.    The  opinion  states 
the  facts. 

Clark  £  Williams^  for  appellant 

m 

Dodge  S  Johnson,  contra. 

WA.LKEB,  J.  This  is  an  action  brought  by  Davis,  to  recover  the 
valae  of  a  horse  hired  by  him  to  Stewart 

The  pleadings  and  the  evidence  present  the  following  state  of 
facts. 

Davis,  a  livery-stable  keeper  in  the  city  of  Little  Rock,  on  the  8th 
of  June,  1873  (the  day  being  Sunday),  at  the  instance  of  Stewart, 
hired  to  him  a  horse  to  ride  to  one  Steele's,  about  fifteen  miles,  and 
Stewart  executed  the  following  receipt: 

*See  HaJl  v.  Coronran,  9  Am.  Rep.  30;  Frott  v.  Plumb,  16  id.  18;  9mUh  ▼• 
iSdRiiit,  28  !d.  609:  Parker  v.  Latiier,  11  id.  210,  and  note. 


NOVEMBER  TERM,  1876.  577 

Stewart  t.  DstU. 

"  Little  Kock,  June  S,  1873. 
**  Received  of  W.  S.  Davis  one  sori^I  horse,  to  be  returned  in  good 
order  this  evenings  fur  which  I  hold  myself  responsible. 

[Signed]  "  Baylor  R  Stbwabt.** 

Stewart  rode  the  horse  to  Steele's,  stayed  there  that  night,  and 
on  the  next  day  rode  the  horse  deer  hunting,  and  that  evening,  on 
his  return  to  Little  Bock,  the  horse  was  taken  sick,  was  returned 
to  Davis  in  that  condition,  and  soon  after  died.  Davis  demanded 
the  value  of  the  horse,  which  Stewart  refused  to  pay,  and  Davis 
brought  suit  for  the  value  of  the  horse. 

The  answer  of  Stewart  admits  the  hiring  of  the  horse,  raises  no 
question  as  to  the  validity  of  the  contract,  admits  that  the  horse 
was  not  returned  until  Monday;  says  that  the  signing  the  receipt 
and  the  promise  to  return  the  horse  the  same  day,  was,  according 
to  custom,  not  expected  to  be  complied  with  strictly,  but  the  bor- 
rower was  at  liberty  to  extend  the  time  for  returning  the  horse  by 
paying  an  additional  compensation;  admits  riding  the  horse  in  the 
deer  hunt;  denies  all  mistreatment;  avers  the  horse  was  used  in 
moderation,  and  properly  fed  and  cared  for. 

The  proof  is  that  the  horse  was  sound  and  in  health  when  deliv- 
ered to  Stewart,  was  not  subject  to  sickness,  and  that  he  was  re- 
turned in  a  dying  condition,  with  a  disease  which  could  only  have 
been  produced  by  improper  feeding,  drink  or  use. 

Stewart  proved  by  a  witness  that  the  horse  was  properly  fed,  and 
not  rode  immoderately  in  the  deer  chase. 

When  the  horse  was  returned,  Stewart  requested  Davis'  agent  to 
do  all  he  could  for  him,  and  '^  he  (defendant)  would  make  it  all 
rig^^t" 

The  witnesses  estimated  the  value  of  the  horse  at  from  $100  to 
$250. 

The  jury  found  a  verdict  for  plaintiff  for  $200. 

Defendant  moved  for  a  new  trial,  which  was  overruled,  and  he 
appealed. 

The  first  question  presented  for  our  consideration  is,  the  validity 
of  the  contract  of  hire. 

It  was  held  by  ihis  court,  in  the  case  of  Tucker  \.  West  and  Mock, 
29  Ark.  386,  that  a  note  executed  for  a  balance  due  for  land  on 
Sunday,  was  such  labor  as  is  prohibited  under  the  statute,  and  that 
the  note  was  void.  The  opinion  was  delivered  after  a  careful  exam- 
ination of  the  authorities,  and  may  be  considered  as  settling  the 
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qnestioQ,  so  far  as  notes  execnted  in  ordinary  business  transactions 
are  concerned. 

But  the  contract  was  made,  in  this  instance,  with  a  liTery-stable 
keeper,  for  the  hire  of  a  horse.  He  is  licensed  to  keep  accommo- 
dationSy  to  take  care  of  and  feed  horses,  and,  when  called  upon,  to 
furnish  transportation  to  travelers,  and  others  who  majapply.  Like 
the  hotel-keeper,  he  keeps  open  doors,  and  is  at  all  times,  from 
necessity,  required  (to  some  extent)  to  furnish  accommodations  to 
those  who  call  on  him.  Beside  the  transient  travel,  he  is  expected 
to  furnish  carriages  and  horses  to  the  inhabitants  of  a  crowded  dty, 
where  but  few  private  conveyances  are  kepL 

It  is  necessary  and  proper  that  both  he  and  the  hotel-keeper 
should,  as  far  as  they  can,  abstain  on  Sunday  from  all  employment 
not  strictly  necessary  in  the  discharge  of  their  duties,  respectively. 
For  a  livery-stable  keeper  to  furnish  a  carriage  to  ride  to  church, 
to  attend  a  burial,  to  visit  the  sick,  or  to  give  exercise  to  an  invalid, 
or  even  necessary  recreation  for  health,  can  scarcely  be  considered 
prohibited  labor;  certainly  it  is  not  considered  such,  if  taken  in  a 
private  carriage,  and  there  would  seem  to  be  no  good  reason  for 
holding  it  such  when  taken  in  A  hired  carriage,  and,  if  not,  the 
contract  to  hire  cannot  be  considered  more  prohibited  ''labor'' 
than  the  use  of  the  carriage  hired. 

Whether  the  call  is  made  for  a  conveyance  to  be  used  for  pur- 
poses of  necessity,  comfort  or  charity,  or  for  purposes  of  ordinary 
business  or  pleasure,  must  be  determined  by  the  livery-stable  keeper 
from  information  and  inquiry  as  to  the  use  to  be  made  of  the  con- 
veyance, and  necessarily  imposes  the  necessity  of  discriminating 
between  such  as  are,  or  not,  within  the  meaning  and  spirit  of  the 
exceptions.  Wo  find  such  distinctions  taken  in  several  cases  which 
commend  themselves  as  being  proper. 

Thus,  in  the  case  of  Serritt  v.  Smithy  2  Miles,  402,  a  ooniract 
made  with  a  livery-stable  keeper  on  Sunday,  for  the  hire  of  a  horse 
to  be  used  for  purposes  of  pleasure,  was  held  po  be  void.  In 
Whddm  V.  Chappel,  8  R.  I.  230,  a  livery-stable  k^per,  in  the 
ordinary  course  of  his  business,  hired  a  horse  on  Sunday  for  a  pur- 
pose not  of  necessity  or  charity.  The  contract  was  held  to  be 
void. 

In  Chregg  v.  Wymany  4  Cush.  822,  a  horse  was  hired  on  Sunday 
and  injured.  The  defense  was,  that  the  hiring  was  for  a  trip  of 
pleasure.    The  contract  was  held  to  be  void. 

In  each  of  the  above  cases  the  fact  that  the  hiring  was  for  a  trip 
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of  pleasare  is  referred  to  as  settling  the  question  that  the  contract 
was  Toid.  And  this  is  more  clearly  shown  in  the  case  of  Logan  r. 
MathewBy  6  Penn.  St.  417,  in  which  the  contract  for  hire  was 
made  on  Sunday,  by  a  son,  to  be  used  in  yisiting  his  father. 
OouLTBB,  J.,  when  commenting  upon  an  instruction  given  to  the 
jury  in  the  court  below,  said  :  ''  There  is  nothing  in  the  second 
error  assigned,  the  visit  to  his  father  by  the  defendant  was  in  dis- 
charge of  a  filial  duty,  which  nothing  in  the  law  hinders  or 
forbids.*' 

The  horse  was  hired  to  ride  to  Tom  Steele's  place  fifteen  miles 
distant  It  is  in  proof  that  the  defendant  led  a  hound  dog  off  with 
him,  and  on  the  next  day  that  he  went  deer  driving.  It  is  not 
improbable  that  a  hunt  was  the  real  purpose  of  his  visit ;  in  fact, 
a  trip  of  pleasure,  clearly  not  coming  within  the  exceptions  of  the 
statute,  and  was  void.  Suppose,  however,  that  Stewart  had  hired 
the  horse  to  visit  his  father,  who  was  sick,  and  upon  so  stating  to 
Davis,  he  had  hired  to  him  the  horse,  we  cannot  believe  that  such 
hiring  would  have  been  prohibited  labor  under  the  statute. 

This  may  serve  to  illustrate  the  rule  which  we  think  the  authori- 
ties sustain,  which  is,  that  for  purposes  of  pleasure,  or  for  ordinary 
business,  or  travel,  a  contract  of  hire,  if  made  on  Sunday,  should 
be  held  as  void;  if  otherwise,  valid. 

The  business  of  livery-stable  keeper,  like  that  of  a  hotel-keeper, 
is  a  matter  of  necessary  accommodation  to  the  public;  the  r«les 
applicable  to  the  one  are  in  many  respects  also  applicable  to  the 
other.  As  a  daily  business  they  keep  open  doors  for  public  accom- 
modation, one  affords  shelter  and  food  for  the  traveler,  and  others 
who  may  call;  the  other  shelter  and  food  for  the  travelers  and  the 
citizen's  horse.  This  service  is  required  at  all  times,  including  the 
Sabbath.  The  hotel-keeper  hires  or  lets  his  rooms;  the  liverj 
man  his  horses  and  carriages;  both  are  expected  in  their  respective 
spheres  to  meet  a  public  necessity.  Should  it  become  necessary  on 
the  Sabbath  to  afford  such  accommodation,  it  becomes  a  question 
of  fact  whether  the  service  is  a  necessary  and  proper  service,  or 
otherwise;  both  of  them  should  so  conduct  their  business,  as  &r 
as  may  be,  to  lessen  the  toil  of  the  Sabbath,  and  to  bring  it  within 
proper  limits — such  as  are  indispensably  necessary  in  their  respect* 
ive  calling,  not  for  purposes  of  amusement,  for  these  are  not  neces- 
sary to  comfort  or  charity,  but  such  as  are  necessary  for  comfort. 

The  hire  of  the  horse  by  Stewart  was,  no  doubt,  a  hire  for  a 
business  trip,  or  the  pleasure  of  the  chase — possibly  both.     It  was 
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Buch  employment  as  Davis  should  not  have  engaged  in  on  thftt  day, 
and  we  must  hold  the  contraot  void  ;  no  action  could  be  auBtained 
upon  it. 

This  disposes  of  the  case  so  far  as  the  contract  and  the  rights  of 
the  parties  under  it  are  conoemed* 

The  action  in  this  case  is,  hovover,  not  founded  upon  the  con* 
tract,  but  upon  the  wrongful  conversion  of  the  horse  by  misuse 
and  abuse. 

The  complaint  is  drawn  in  the  Code  form,  and  presents  a  cause 
of  action  in  rather  a  confused  manner. 

Beference  is  made  in  the  pleadings  to  the  contraot  of  hire,  bat 
most  clearly  the  action  is  not  upon  the  contract,  but  for  the  loss 
and  destruction  of  property  bailed. 

It  is  alleged  that  the  property  came  into  the  possession  of 
defendant  for  hire,  but  whether  for  hi  re  or  as  a  loan  is  of  no  impor- 
tance. 

The  misuse,  or  destruction  of  the  property  was  a  conversion 
for  which  the  owner  might  maintain  an  action,  irrespective  of  the 
contract. 

The  case  of  Frost  v.  Plumb  is  directly  in  point,  and  is  reported  in 
10  Am.  Bep.  18,  as  well  as  that  of  Hall  v.  Corcoran,  107  Mass.  251; 
8.  c,  9  Am.  Bep.  30. 

In  the  latter  case  the  defendant  hired  a  horse  and  sleigh  on  Sun- 
day to  drive  to  North  Adams  for  pleasure  (the  purpose  of  hire  was 
known  to  the  hirer).  After  I'eaching  North  Adams,  defendant  drove 
to  Clarksburg,  and  on  his  way  back  the  horse  and  sleigh  were 
injured. 

When  considering  the  liability  of .  the  defendant  and  the  proper 
form  of  action.  Gray,  J.,  said  :  '^  It  appears  to  be  clear  upon  prin- 
ciple and  authority  that  an  action  of  tort  for  the  conversion  of  the 
horse  and  sleigh,  by  driving  beyond  the  place  agreed  upon  in  the 
illegal  contract  of  hiring,  is  not  founded  on  the  contract,  and  we 
think  it  equally  clear  that  the  contract  need  not  be  shown  by  the 
plaintiff,  and  forms  no  part  of  his  cause  of  action." 

In  the  case  of  Frost  v.  Plumb,  the  action  was  trover  for  the 
recovery  of  the  value  of  a  horse,  hired  on  Sunday  to  be  driven  from 
Waterbury  to  Southington,  but  which  was  driven  ten  miles  further, 
from  the  effects  of  which  the  horse  died.  It  was  objected  by  the 
defendant  that  the  contract  to  hire  was  made  on  Sunday  and  was 
void,  and  that  the  action  could  not  bo  maintained. 

When  considering  this  objection,  Carpbnteb,  J.,  said:  ''We 
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understand  the  rule  to  be  this :  The  plaintiff  cannot  recover  when- 
ever it  is  necessary  for  him  to  prove,  as  a  part  of  his  cause  of 
action,  his  own  illegal  contract,  or  other  illegal  transactions,  but  if 
he  can  show  a  complete  canse  of  action  without  being  obliged  to 
prove  his  own  ille|i;al  act,  although  such  illegal  act  may  incidentally 
appear  and  may  be  important,  even  as  explanatory  of  other  facts 
in  the  case,  he  may  recover. 

''It  is  sufficient  if  his  cause  of  action  is  not  essentially  founded 
upon  something  which  is  illegal ;  if  it  is,  whatever  may  be  the 
form  of  action,  he  cannot  recover.    It  was  only  necessary  for  the 
plaintiff  to  prove  his  own  title  to  the  property,  and  a  conversion  by 
the  defendant.     The  destruction  of  the  horse  was  a  conversion, 
and  proof  that  the  injury  which  caused  his  death  accrued  whilst 
being  driven  without  tlie  consent  of  the  owner,  shows  a  complete 
canse  of  action,  without  any  reference  to  an  illegal  contract     The- 
illegal  hiring  may,  or  not,  ajqtear ;  if  it  does,  it  simply  explains  the 
defendant's  possession,  and  proves  that  it  was  by  the  owner's  pe^*-  - 
mission,  at  least  for  a  certain  purpose.    It  may  give  the  defendant. 
an  opportunity  to  injure  the  horse,  but  it  does  not  cause  the 
injury;  nor  does  it  contribute  to  it,  in  such  a  sense  as  to  make  the 
plain  tiff  a  party  to  the  wrongful  act 

''  Before  the  defendant  can  avail  himself  of  it  as  a  defense,  it 
beoomes  necessary  for  him  to  prove  the  illegal  contract  to  which 
he  is  a  party,  and  his  own  illegal  conduct  in  traveling  on  the  Sab* 
bath  ;  but  he  can  no  more  avail  himself  of  that  as  a  defense,  than 
the  plaintiff  can  as  a  cause  of  action.  Either  party  whose  success 
depends  upon  his  proving  his  own  violation  of  law  must  fail." 

In  the  case  of  Oregg  v.  Wyman,  4  Gush.  322,  the  facts  were  that 
defendant  hired  a  horse  on  Sunday  to  go  to  a  certain  place,  but 
extended  his  ride  beyond  it;  in  consequence  of  the  drive  the  horse 
died ;  the  defense  was  that  the  contract  made  on  Sunday  was  not 
binding  upon  him. 

The  court  held  that  no  recovery  could  be  had  upon  the  contract; 
yet,  if  the  horse  was  hired  to  go  to  a  particular  place,  and  was 
driven  further,  or  to  a  different  place,  by  reason  of  which  the 
plaintiff's  horse  was  injured  and  died,  plaintiff  could  recover. 

In  the  case  of  Homer  v.  Tliwing,  3  Pick.  492,  a  minor  hired  a 
horse  to  drive  to  Punch  Bowl,  but  drove  to  Fresh  Pond.  The 
horse  was  returned  injured.  Plaintiff  sued  in  trover ;  defendant 
pleaded  his  infancy ;  the  court  commented  upon  the  fact  that  the 
horse  was  driven  to  a  different  place  from  that  agreed  upon. 
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MoRroNyJ.,  said  :  '^But  in  the  case  at  bar,  the  driving  of  the 
horse  beyond  that  to  which  defendant  had  permission  to  go  was  a 
conversion,  and  trover  the  proper  remedy." 

In  the  case  of  Wlieelock  v.  Wheelwright^  5  Mass.  103,  Parsons, 
C  J.,  said  :  *^The  defendant,  by  riding  the  horse  beyond  the  place 
to  which  he  had  liberty  to  go,  is  amenable  in  trover ;  nnaathorized 
use  of  the  horse  was  a  conversion." 

These  decisions  meet  oar  approval,  and  in  principle  have  a 
direct  application  to  the  case  under  consideration. 

The  action  is  brought  under  the  Code  fonn  of  pleading,  and  sets 
out  the  whole  transaction,  and  is  substantially  an  action  for  dam- 
.^ges  for  the  abuse  and  misuse  of  a  horse  received  by  the  defendant 
as  a  bailee  without  hire.  There  was  no  valid  contract  for  hire,  and 
no  reference  to  it  need  have  been  made,  or  if  made,  w<is  not  the 
ibasis  of  the  action,  but  might  be  used  to  show  how  and  upon  what 
terms  the  horse  came  to  the  possession  of  the  defendant ;  terms 
fixed  and  understood,  though  not  binding,  as  a  contract,  and  not 
ito  be  varied  by  custom  as  to  the  time  or  terms  of  use. 

Ifhe  possession  was,  in  its  nature,  a  gratuitous  loan,  a  use 
nrltliout  compensation,  and  im{)osed  a  stricter  observance  of 
the  terms  of  use  than  a  bailment  for  a  compensation  to  the  party 
hiring. 

Story,  in  his  work  on  Bailments,  says  :  "  The  rights  of  borrower 
are  strictly  confined  to  the  use  actually  or  impliedly  agreed  upon  ; 
the  borrower,  by  any  excess,  will  make  himself  responsible  if  the 
property  is  destroyed."   §§  227-232. 

It  is  a  conceded  fact  in  the  case  under  consideration,  that  the 
time  of  use  was  prolonged,  and  the  use  on  Monday  different  from 
that  understood  and  agreed  upon  by  the  parties.  It  was  during 
this  prolonged  and  changed  use  that  the  horse  was  taken  sick, 
from'  the  effects  of  which  he  died  ;  such  continued  and  varied  use 
from  that  agreed  upon  was  a  conversion,  and  fixed  the  liability  of 
the  defendant  for  all  the  consequences  which  followed. 

In  the  several  instructions  given  by  the  court,  an  undue  impor- 
tance seems  to  have  been  given  to  the  terms,  and  obligatory  force 
of  the  agreement ;  it  was  treated  as  a  valid  contract,  one  binding 
upon  the  parties  .  in  fact,  that  the  said  suit  was  brought  upon  the 
contract ;  to  this  extent  the  court  was  in  error. 

The  suit  was  not  founded  upon  the  contract,  but  upon  a  wrong- 
ful use  and  conversion  of  property;  it  was  a  suit  for  damages  for 
the  conversion  of  the  horse,  and  when  the  instructions  given  are 
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applied  to  the  case  made  by  the  pleadings  and  the  evidence,  they 
are  substantially  correct. 

The  second  instruction  asked  by  plaintiff,  and  given  by  the 
court,  contains  the  sabstanoe  of  the  several  instructions,  which  is 
as  follows: 

'^  If  the  jury  find  that  the  defendant  hired  said  horse  as  stated 
by  plaintiff,  for  use  during  one  day,  and  that  he  retained  the  same 
for  the  period  of  two  days  without  plaintiff's  consent,  and  upon  the 
second  day  said  horse  contracted  a  disease,  or  sickness,  from 
which  he  died,  they  will  find  for  plaintiff. " 

We  think  this  instruction  correct,  and  all  the  more  so  because 
there  was  no  contract  for  hire. 

The  firat  instruction  limits  the  time  of  the  return  to  the  day 
agreed  upon,  but  as  there  was  no  question  but  that  the  horse  was 
kept  two  days,  and  that  it  was  on  the  evening  of  the  second  day 
that  he  became  sick,  it  could  not  have  influenced  the  finding  of  the 
jury. 

The  third  was  like  the  second,  with  the  difference  that  it  refer- 
red  to  the  change  of  use  to  deer  hunting. 

The  fourth  instruction  had  relation  to  the  burden  of  proof,  and 
had  no  material  bearing  upon  the  case  as  made  by  the  evidence. 

The  fifth  was  overruled,  and  not  made  ground  of  error,  and  the 
sixth  is  like  the  second,  which  we  have  held  was  properly  given. 

The  first,  second  and  third  instructions  asked  by  defendant,  and 
refused  by  the  court,  relate  to  bailment  for  hire  under  contract, 
and  were  properly  refused,  from  the  view  which  we  have  already 
taken  of  the  case. 

The  fourth  instruction  is  as  follows:  "  If  the  jury  believe  the 
defendant  took  such  care  as  a  prudent  man  would  of  his  own  prop* 
erty,  then  he  is  not  liable,  except  for  hire." 

This  instruction  was  properly  overruled,  not  being  a  contract  for 
hire,  more  than  ordinary  care  was  required,  and,  moreover,  the 
continued  use  of  the  horse,  and  the  different  use  made  of  him 
from  that  agreed  upon,  fixed  the  liability  of  defendant;  it  was,  in 
effect,  a  warranty  against  injury. 

The  defendant's  fifth  instruction  is  as  follows. 

"  If  the  written  contract  given  in  evidence  was  made  on  Sunday, 
the  jury  will  disregard  the  contract  entirely,  and  find  as  upon  an 
implied  contract  for  the  use  of  the  horse  for  such  time  as  he  was 
used,  not  on  Sunday. 

This  instruction  was  .properly  overruled,  because  as  we  have  held 
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it  is  not  every  contract  for  hire  made  by  a  liTory-stable  keq[)er  that 
is  void;  and  that  part  of  the  instruction  which  limits  recovery  for 
the  hire  of  the  horse  to  one  day  is  palpably  erroneoas. 

The  verdict  is  well  sustained  by  the  evidencCi  and  the  notion 
for  a  new  trial  properly  overruled. 

Let  the  judgment  be  affirmed. 


BOBEBTS  v.    JaOK& 

(81  Ark.  W7.) 

Lien^N(m-€U8ignalriUtif^Lien  on  unpianUd  ^rcp$» 

A  piomitBory  note  execated  for  the  rent  of  unplanted  land,  and  eont^ning  a 
proviaion  that  it  "  constitutes  a  lien  upon  the  cotton  and  com  raised  vpon 
said  land  this  year/*  was  assigned  by  the  payee  as  ooUatezal  seeiirlty.  HM, 
(1)  that  a  lien  is  not  assignable ;  (2)  that  this  clause  created  no  lien  i^pon  the 
crop,  because  it  was  a  mere  statement  of  the  legal  effect  of  the  note ;  (8) 
that  without  the  clause  the  note  created  no  lien  ;  (4)  that  a  contract  for  a 
lien  on  an  unplanted  crop,  although  void  at  law,  is  enforceable  in  equity 
after  the  maturity  of  the  crop ;  but  (5)  the  assignment  of  the  note  being  for 
collateral  security,  the  assignee  did  not  acquire  even  this  equltaMe  right. 

A  CTION  on  a  promissory  note.    The  opinion  states  the  facts. 

Palmer^  for  appellants. 

Tappan  A  Homor^  c(mtra. 

WALKBfiy  J.  Thomas  Jacks  brought  an  action  of  debt  under  the 
Gode  form  upon  the  following  instrument  of  writing  : 

Phillips  County,  Janttary  4,  1872. 

On  the  first  day  of  November  next  I  promise  to  pay  to  the  order 
of  Joseph  W.  Nevill,  $990  for  rent  of  land  on  said  Nevill's  planta- 
tion ;  this  note  constitutes  a  lien  upon  all  the  cotton  and  com 
raised  upon  said  land  this  year. 

[Signed]  Jas.  P.  Roberts.        [seal.] 

Which  note  was  indorsed  : 

Pay  to  T.  M.  Jacks. 

[Signed]  W.  J.  Nethx. 
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With  the  further  indorBement  thereon  : 

''I  hereby  waive  notice  and  protest,  and  will  still  be  bound  as 
indorser  on  this  note.    October  31,  1872. 
[Signed]  ''  J.  W.  Nevill.^' 

The  action  is  brought  in  ihe  name  of  Jacks  as  assignee  against 
Roberts.  The  allegation  in  the  declaration  is,  '^that  Joseph  W. 
Neyill  assigned  and  transferred  said  note  to  the  plaintiff  as  security 
for  a  debt  which  he  then  owed  plaintiff.''  Several  credits  were 
entered  on  tiie  note,  and  the  following  affidavit  filed: 

'^  Thomas  Jacks,  being  duly  sworn,  says  on  oath  that  the  facts 
set  f<Nrth  in  the  foregoing  complaint  are  true,  and  that  the  sum  of 
$691.32-100  are  now  due  him  for  rent,  etc. ; "  and  that  defendant, 
James  P.  Roberts,  has  removed  from  said  plantation  a  part  of  the 
crop  growii  thereon  during  the  year  1872,  without  his  consent, 
and  that  he  has  a  lien  on  said  crop  to  secure  the  payment  of  said 
rent,  eta 

Upon  the  filing  of  the  complaint,  and  this  affidavit,  a  writ  of 
attachment  issued  against  the  defendant,  to  attach  the  crop  of 
cotton  grown  on  the  plantation,  was  levied  upon  the  cotton,  and  a 
bond  entered  into  by  Roberts  with  Charles  Wooten,  as  his  security, 
conditioned  that  Roberts  should  perform  the  judgment  of  the 
court  in  said  suit,  or  that  said  Wooten  would  have  the  seven  bales  of 
cotton  attached^  or  its  value,  $525,  forthcoming,  and  subject  to 
the  order  of  the  court,  for  the  satisfaction,  etc.  This  bond  was 
given  to  Jacks. 

After  these  proceedings  the  defendant  appeared  and  filed  his 
motion  to  dissolve  the  attachment,  because  the  action  is  brought 
to  enforce  a  landlord's  lien  for  rent  by  an  assignee  of  the  note,  and 
because  the  lien  is  personal  and  cannot  be  assigned,  and  that  the 
affidavit  is  not  sufficient. 

This  motion  was  by  the  court  overruled,  and,  at  the  instance 
of  plaintiff,  the  case  was  transferred  to  the  equity  docket  and  con- 
tinued. 

It  will,  at  this  point,  be  well  to  consider  whether  the  plaintiff, 
as  assignee,  held  a  lien  upon  the  defendant's  crop  of  cotton,  and 
a  right  to  attach  it,  because,  if  he  had  no  lien,  the  attachment 
should  have  been  dissolved. 

As  a  general  nile  it  is  well  settled  by  this  court  that  the  transfer 
of  the  debt  by  assignment  does  not  carry  with  it  the  lien  which 
attached  to  it  whilst  the  note  was  in  the  hands  of  the  payee. 
Vol.  XXV  —  74 
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Moore  £  Cail  t.  Anders,  14  Ark.  628;  Turner  et  aL  v.  Homor, 
adm'r,  29  id.  440;  Bernays  v.  Feild  &  Dolly,  id.  218;  WiUiams 
y.  Christian,  23  id.  255,  as  well  as  several  other  cases,  hold  this 
to  be  the  effect  of  the  assignment,  unless  in  a  few  cases  which  we 
will  refer  to  in  another  connection. 

In  most  of  the  cases  referred  to  above,  the  lien  was  an  implied 
equitable  lien  upon  the  property  sold  to  secure  the  payment  of  the 
purchase-money,  a  vendor's  lien  upon  land  for  the  payment  of  the 
purchase-money.  A  common-law  lien  is  a  right  in  one  man  to 
retain  that  which  is  in  his  possession  belonging  to  another  until 
certain  demands  of  him,  the  person  in  possession,  are  satisfied. 
The  lien  is  founded  upon  the  idea  of  possession,  and  attaches 
exclusively  to  personal  property.     Bispham's  Equity,  325. 

In  the  case  under  consideration,  the  debt  was  not  contracted  for 
lands,  but  in  consideration  of  a  contract  of  rent,  a  future  use  of 
lands,  and  there  was  no  lien,  either  express  or  implied,  which 
attached  to  the  debt,  or  the  property  contracted  for,  but  after 
making  the  agreement  to  pay  a  certain  sum  of  money,  a  memo- 
randum is  added,  in  the  following  language:  ^'This  note  consti- 
tutes a  lien  upon  all  cotton  and  corn  raised  upon  said  land  this 
year." 

It  is  claimed  by  plaintiff  that  this  is  a  contract  for  a  lien.  What 
are  the  legal  or  the  equitable  rights  which  arise  out  of  this  decla- 
ration as  to  lien?  It  is  certainly  not  a  contract,  no  undertaking  or 
agreement  to  do,  or  forbear  doing  any  thing,  but  simply  a  decla- 
ration of  the  effect  of  a  contract  made,  a  contract  to  pay  money 
for  the  rent  of  land. 

A  lien  is  neither  a  jus  in  re  nor  a  jus  in  rem,  but  a  charge  upon 
property.  It  is  personal,  and  gives  a  right  to  satisfaction  out 
of  particular  property,  to  the  payee,  and  exists  only  as  between  the 
vendor  and  vendee.  Leading  Cases  in  Equity,  Hare  &  Wallace's 
Notes,  1,  p.  336. 

The  lien  itself  is  neither  property  nor  is  it  a  debt,  but  a  right  to 
have  satisfaction  out  of  property,  to  secure  the  payment  of  the 
debt,  and  is,  therefore,  not  the  subject  of  contract  or  sale.  We 
must  remember  that  the  contract  for  the  payment  of  the  money 
for  the  consideration  of  rent  is  distinct  and  independent  of  the 
recital,  which  declares  that  the  note  constitutes  a  lien  noyb  upon  the 
use  of  the  land,  the  thing  contracted,  but  upon  the  property,  cotton 
and  com  of  defendant,  to  be  grown  upon  the  land. 

There  is  no  connection  between  the  crop  to  be  raised  and  the 
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^  consideration  for  which  the  note  was  given.    It  is,  therefore^  not  a 

lien  upon  property  sold,  but  upon  other  and  different  property. 
There  is,  therefore,  no  such  connection  between  the  consideration 
for  which  the  note  was  given,  and  the  crop  to  be  raised,  as  to  cre- 
ate a  vendor's  lien,  and  if  it  had  been  the  intention  of  the  parties 

I  to  secure  the  payment  of  the  note  by  taking  a  lien  upon  property, 

there  should  have  been  a  contract  to  that  effect. 
In  the  case  of  Bartieit  et  al  v.  Mason  et  al,  7  Ark.  253,  Barnett, 

'  Beedand  Lewis  sold  Willett  Wyman  a  steamboat;  part  of  the  pur- 

chase-money was  paid,  and  notes  given  for  the  payment  of  the  res- 
idue of  the  purchase-money,  in  which  the  following  statement  in 
the  contract  appears:  '^  And  the  said  Barnett,  Seed  and  Lewis  are 
to  retain  a  lien  on  said  steamboat,  Lady  Morgan,  until  the  above 

)  notes  are  discharged." 

The  court,  when  passing  upon  the  legal  effect  of  this  clause,  said: 
'^  It  is  true  that  in  the  bill  of  sale  plaintiffs  say  that  they  are  to 
retain  a  lien  upon  the  boat  until  the  notes  are  discharged,  but  this 
is  a  mere  suggestion;  is  no  stipulation,  and  is  nugatory." 

This  is  a  much  stronger  case  than  the  one  now  under  consideration, 
in  that  it  was  an  attempt  to  reserve  a  lien  upon  the  property  sold 
to  secure  the  payment  of  the  balance  of  the  purchase-money,  but 
in  this  to  set  up  a  claim  to  a  lien  upon  other  property.  Ijet  us 
suppose  that  the  words  "  for  rent  of  land  on  the  Nevill  place  "  had 
not  been  inserted  in  the  note,  and  the  statement  had  followed: 
this  note  constitutes  a  lien,  etc.,  the  mere  declaration  that  such 
was  the  case  would  not  have  made  it  a  lien,  or  have  added  in  any- 

.  wise  to  its  legal  effect.    The  fact  that  the  note  was  given  for  rent 

adds  nothing  to  the  legal  obligation  of  it,  a  mere  consideration  to 
uphold  the  contract. 

After  the  most  careful  consideration,  and  keeping  in  mind  all  of 
the  equities  which  could  arise  upon  a  liberal  construction  of  this 
clause,  we  are  of  opinion  that  it  was  not  a  contract  for  a  lien  which 

^  attached  to  the  note. 

But  should  we  be  mistaken  in  thus  holding,  it  is  evident  that  at 

I  the  time  the  contract  was  entered  into  there  was  no  crop  planted, 

no  cotton  and  corn  grown  upon  the  place;  nothing  to  which  the 
lien  could  attach,  and  that  the  contract  was,  for  that  reason,  at 
law  void.  Apperson  v.  Moore,  30  Ark.  5G  ;  Driver  v.  Jenkins ,  id. 
120;  Alexander  v.  Pardue,  id.  359;  and  Hamlett  v.  Talman  SOraves, 
id.  505,  as  well  as  several  later  decisions,  settle  this  question.  But 
they  also  hold  that  after  the  crop  has  matured  ;  after  property,  in 
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fact,  exists,  an  equitable  lien  may  be  declared  and  enforced  for  the 
satisfaction  of  the  debt,  with  regard  to  which  we  will  in  the  farther 
investigation  as  to  the  equitable  rights  of  the  several  parties  make 
reference. 

We  have  seen  that  Jacks,  as  assignee  of  Nevill,  has  bronght  his 
action  at  law,  and  claims  to  be  the  legal  owner  of  the  debt,  and  of 
an  equitable  lien  upon  the  cotton  grown  upon  Nevill's  plantation 
for  its  payment. 

The  note  appears  to  have  been  assigned  in  the  usual  form,  and 
purports  to  convey  the  legal  title  to  the  debt,  and  according  to  our 
decision  in  Block  v.  Walker,  2  Ark.  4,  gave  to  Jacks  an  absolute 
title  to  the  debt,  and  the  exclusive  right  to  sue  upon  it  This 
decision  has  been  long  held  by  this  court  as  settling  the  legal 
effect  of  assignment  of  notes  or  bonds  given  in  the  ordinary  course 
of  business. 

But,  in  several  of  our  later  decisions,  we  have  taken  a  distinc- 
tion between  such  assignments  and  those  where  the  note  or  bond 
is  assigned  merely  for  the  purpose  of  having  the  debt  collected;  or 
where  the  note  is  assigned  and  placed  in  the  hands  of  a  third  per- 
son as  a  collateral  security  for  the  payment  of  a  debt.  In  Dickin- 
son et  al,  V.  Burvy  15  Ark.  372,  it  was  held  that  the  assignment  of 
a  note  to  an  agent  for  collection,  should  the  note  not  be  collected, 
atid  bo  returned  to  the  assignee,  he  may  strike  out  the  assignment, 
and  sue  in  his  own  name,  overruling  so  much  of  the  case  of  Block 
V.  Walkei'  as  held  that  he  could  only  acquire  title  by  a  re-assign- 
ment of  the  note  to  him. 

In  the  case  of  Crawley  v.  RiggSy  24  Ark.  563,  where  the  notes 
were  assigned  as  collateral  security,  it  was  held  that  under  the 
peculiar  equitable  circumstances  of  the  case  the  vendoi^'s  lien  fol- 
lowed the  notes  into  the  hands  of  the  assignee.  The  suit  was 
brought  in  equity  by  the  assignee  to  enforce  a  vendor's  lien  upon 
the  lands  for  the  payment  of  the  purchase-money.  The  allega- 
tions were,  that  Riggs  was  indebted  to  W.  6.  Crawley  for  a  tract  of 
land,  the  payment  of  the  purchase-money  secured  by  note ;  that 
W.  G.  Crawley  assigned  the  notes  to  J.  F.  Crawley,  and  that  they 
were  a  lien  upon  the  land;  that  Riggs  sold  the  land  to  Harris,  and 
took  notes  from  him  for  the  purchase-money;  that,  as  an  induce- 
ment to  Crawley  to  make  to  him  (Riggs)  a  deed  for  the  land,  ho 
assigned  to  him  the  notes  taken  of  Harris  as  collateral  security.  The 
suit  was  brought  by  an  assignee  to  enforce  a  vendor's  lien  upon 
the  lands,  for  the  payment  of  which  the  notes  were  given. 
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Judge  CiiENDSNiKy  who  deliyered  tho  opinion  of  the  oourtysaid: 
**  The  question  then  arises^  the  lien  being  perfect  in  Biggs,  could 
he,  by  assignment  of  the  notes  for  the  purchase-money,  assign  the 
lien  held  by  the  Tender?"  After  referring  to  decisions  in  which  it 
was  held  that,  by  force  of  tho  assignment  of  the  debt,  the  lien  was 
lost,  the  judge  refers  to  the  case  of  Moore  d  Cail  v.  Anders,  14 
Ark.  628,  in  which  Chief  Justice  Watkins  held  that  the  weight  of 
authorities  was,  that  the  equitable  vendor's  lien  was  personal  to 
him,  and  is  not,  unless  under  peculiar  equitable  circumstances, 
assignable,  and  lays  hold  of  this  remark  of  Judge  Watkins,  which 
merely  assumes  the  possibility  of  a  case  of  exception  to  the  settled 
rule,  and  that  the  lien  was  personal,  and  only  attached  to  the  debt 
while  in  the  hands  of  the  payee,  and  did  not  follow  it  in  the  hands 
of  the  assignee,  and  decided  that,  as  the  note  was  assigned  as  a  col- 
lateral security,  the  assignee  should  be  subrogated  to  the  rights  of 
the  assignor. 

In  a  still  later  case,  OarUon  y.  Buckner,  28  Ark.  66,  the  case  of 
Crawlejf  v.  Biggs  was  cited  with  approbation,  the  notes  were 
assigned  as  collateral  security,  and  the  suit  maintained  by  the 
assignee. 

At  this  point  it  may  be  well  to  consider  what  these  rights  were. 
The  legal  title  to  the  debt  had  passed  by  the  assignment  to  the 
assignee.  Such  must  be  its  effect  in  law,  or  the  case  Block  y.  Walker 
cannot  stand.  The  legal  title  cannot  remain  part  in  one  and  part 
in  the  other;  it  either  passes,  or  does  not  pass,  by  the  assignment. 
The  judge  was  commenting  upon  the  decision  in  the  case  of  Moore 
i&  Cail  V.  AnderSy  in  which  it  was  held,  that  ^'  by  force  of  the 
assignment,  the  lien  was  lost;  that  it  was  personal.  It  was,  there- 
fore, the  lien  right  of  the  assignee  to  unite  in  him  a  debt,  and  a 
lien  upon  property  for  its  payment. 

The  case  of  Dickinson  y.  Burr  cannot  bo  relied  upon  in  support 
of  this  decision  ;  it  rests  upon  the  distinct  ground  that  the  note 
was  indorsed  to  the  cashier  of  the  bank,  and  left  there  merely  for 
collection  ;  that  the  bank  had  no  interest  in  it,  and  when  not  col- 
lected, was  returned  to  Burr,  who  struck  out  the  indorsement  of 
the  bank,  and  took  an  assignment  of  the  note  from  Ringgold ; 
that,  in  effect,  it  was  not  an  assignment,  but  a  mere  power  to  col- 
lect ;  that  the  debt  was  all  the  while  ''  Burr's." 

In  the  case  of  Crawley  v.  Riygs^  tho  notes  were  assigned  to 
plaintiff  **  Crawley  "  as  collateral  security  to  pay  a  debt  due  to 
him.    It  was  not  claimed  that  the  legal  title  to  the  debt  was  not 
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in  the  assignee,  bat  that  he  should  be  sabrogated  to  the  rights  of 
the  assignee,  which  were  but  a  lien  interest. 

The  decision  in  the  latter  case,  in  which  it  woald  seem  that  the 
outstanding  lien  in  the  assignor,  which  did  not  pass  by  force  of  the 
assignment,  should  be  held  as  subrogated  to  the  assignee,  so  as  to 
unite  the  debt  and  the  lien  in  the  same  party,  which  is  held,  in  the 
case  of  Bemays  v.  Feild  and  Dotty,  to  be  necessary,  is  not  free 
from  doubt,  and,  so  far  as  regards  the  case  made  by  Jacks,  need 
not  be  considered.  He  has  brought  no  suit  in  equity,  but  his  action 
is  strictly  at  law,  according  to  the  pleading. 

It  is  true,  that  upon  his  own  motion  the  case  was  transferred  to 
the  equity  docket,  but  the  mere  act  of  transferring  the  case  to  that 
docket  did  not  make  it  an  equitable  cause  of  action  ;  the  change  is 
made  to  enable  the  plaintiff  to  present  a  cause  for  equitable  reliel 

Sec.  4461,  Oantt's  Digest,  provides,  that ''  An  error  of  the  plain- 
tiff as  to  the  kind  of  proceeding  adopted  shall  not  cause  the  al)ate- 
ment  or  dismissal  of  the  action,  but  merely  a  change  into  the 
proper  proceedings  by  an  amendment  in  the  pleading  and  the  trans- 
fer  of  the  action  to  the  proper  docket" 

No  amendment  was  mjade  in  the  pleadings,  no  allegations  set- 
ting forth  the  facts  which  entitle  him  to  relief  in  equity.  The 
original  declaration  in  the  action  at  law  remained  just  as  when  filed. 

The  substance  of  the  complaint  is,  that  Roberts  executed  his 
note  to  Nevill  for  $990  for  the  rent  of  land  for  the  year  1872,  in 
which  it  was  stated  that  the  note  should  constitute  a  lien  upon  the 
crop  of  corn  and  cotton  raised  that  year  upon  the  land ;  that 
Nevill  assigned  the  note  to  Jacks  as  security  for  a  debt  which 
Nevill  owed  Jacks  ;  that  several  payments  were  made ;  that  there 
is  a  balance  due  on  the  note,  for  which  he  prays  judgment  This 
is  the  whole  case  made  by  the  pleading.  If  what  is  stated  is  tme, 
he  was  entitled  to  a  judgment  at  law  for  his  debt ;  and,  whether 
the  debt  was  assigned  as  security  for  the  payment  of  the  debt  dne 
by  Nevill  to  Jacks  or  not,  could  not  affect  the  right  to  recover,  nor 
give  another  right. 

The  proceedings  to  authorize  an  attachment  is  no  part  of  the 
pleadings  in  the  case  ;  no  issue  can  be  taken  upon  them;  they 
were  made  to  enable  the  plaintiff  to  sue  out  summary  process.  No 
issue  was  taken  on  the  declaration,  no  evidence,  no  allegation  to 
be  proven. 

We  need  pursue  this  branch  of  the  case  no  further,  but  will  turn 
our  attention  to  the  case  presented  by  Nevill,  who,  by  leave  of  the 
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court,  was  permitted  to  file  his  complaint  in  equity,  in  which  he 
makes  both  Roberts  and  Jacks  defendants. 

Roberts  answered  the  complaint  of  Nevill ;  evidence  was  taken 
to  sustain  the  issue  between  them.  But  Jacks  makes  no  answer,  no 
defense.  Before  Roberts  answered,  he  demurred  to  NeyiU's  bill,  by 
which  the  sufficiency  of  the  bill  was  put  in  issue,  the  demurrei 
was  oyerruled,  and  Roberts  excepted. 

The  allegations  having  been  admitted  by  the  demurrer,  the  ques- 
tion is,  were  they  sufficient  to  entitle  Nevill  to  relief,  without  refer- 
ring at  length  to  the  allegations  in  Nevill's  bill?  It  is  certainly  nec- 
essary, in  order  to  entitle  him  to  equitable  relief,  that  he  should 
distinctly  allege,  and  show  by  his  pleadings,  that  he  was  the  legal 
owner  of  the  debt,  and  had  an  equitable  lien  upon  the  cotton  of  the 
defendant,  not  as  landlord,  or  that  he  has  a  landlord's  lien,  for  that 
question  was  not  presented  for  our  consideration,  but  that  by  force 
of  his  debt  and  the  recitals  in  the  note  he  has  a  lien  by  contract. 

As  regards  the  debt,  he  admits  that  he  assigned  the  note  to 
Jacks,  but  endeavors  to  avoid  the  legal  effect  of  the  assignment, 
by  an  averment  that  the  note  was  assigned  and  placed  in  the  hands 
of  Jacks  as  collateral  security  to  pay  a  debt  which  be  owed  Jacks, 
and  his  counsel  relies  upon  the  case  of  Crowley  v.  RiggSy  to  take 
the  case  out  of  the  rule  laid  down  in  Block  v.  Walker,  But  by 
reference  to  the  case  it  will  be  found  that  Crowley,  the  assignee, 
and  not  Biggs,  the  assignor,  brought  Iris  suit  in  equity,  and  the 
equitable  lien  supposed  to  be  vested  in  Riggs,  was,  by  subrogation, 
vested  in  Crowley,  the  assignee,  to  enable  him  to  maintain  his 
claim  to  the  lien.  The  court  does  not  hold  that  the  assignor  held 
the  l^^al  title,  notwithstanding  his  assignment,  but  that  the 
assignee,  by  subrogation,  held  the  lien;  so  that,  in  fact,  so  far 
from  NevilFs  showing  that  he  had  the  legal  title  to  the  note,  he 
shows  that,  in  fact,  he  has  no  such  title. 

We  have  already  disposed  of  the  question  of  lien  by  contract; 
there  was  no  contract,  not  only  because  there  was  at  the  time  the 
contract  was  entered  into  no  property,  nothing  to  which  the  lien 
could  attach,  but  also  because  no  contract  was  in  fact  made  ;  the 
statement  at  the  foot  of  the  note  was  no  contract  for  a  lien  upon 
property,  but  merely  a  declaration  as  to  the  effect  of  the  note. 

Thus  considered,  we  must  hold  that  the  demurrer  should  have 
been  sustained. 

[Omitting  a  question  of  practice.] 

The  judgment  of  the  court  below  must  be  set  aside  and  reversed. 


592  ARKANSAS, 


Newton  v.  Kennerly. 


i 


NswTON  y.  Eenxteblt. 

<81Ark.flaBIU 
Inierut'^Baie  after  maturity  of  debt. 

A  pramiBSorf  note  payable  within  a  year  from  its  date,  with  a  larger  Uuui  the 
statatory  rate  of  interest,  *'per  annam  from  dale,"  draws  only  the  statatory 
rate  of  interest  after  maturity.* 

A  GTION  of  foreclosnre.     The  opiuion  states  the  facts. 

Gallagher  &  Newton^  for  appellant 

FarVf  for  appellee. 

Walker,  J.  Eennerly  filed  his  bill  in  equity  to  foreclose  a 
mortgage  given  by  Newton  on  certain  lands,  to  secnre  the  payment 
of  the  following  note  : 

'^  Little  Rock,  Abk.,  March  8,  1870. 

''On  or  before  the  Ist  day  of  January,  1871,  I  promise  to  pay 

Wm.  G.  Eennerly  $1,000,  with  interest  at  16  per  cent  per  annum 

from  date. 

"R.  0.  Newtok." 

Upon  the  note  were  the  following  indorsements: 

**LiTTLE  Book,  February  28,  1872. 
''Three  hundred  dollars  paid  on  this  note,  this  day. 

"W.  C.  Kennbbly.^' 

"Little  Rock,  June  19,  1873. 
^'Received  on  the  within  note  one  hundred  dollars. 

"  W.  C.  Keniterlt." 

Newton  was  duly  served  with  notice,  but  made  no  defense,  and 
judgment  was  rendered  against  him  by  default. 

The  court  below  seems  to  have  considered  the  contract  to  be  for 
IG  per  cent  per  annum  from  date  n^Uil  paidy  and  rendered  judg- 
ment for  the  debt,  and  16  per  cent  interest  from  date  until  the  22d 
January,  1875,  the  time  the  judgment  was  rendered,  and  upon  the 

^'See,  hIso,  Eatw\  y.  BoU^onnoMU^  Zi  Am.  Rep.  6iO;  contra,  Orerton  ▼.  Bol* 
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S  debt  and  damages,  after  judgment  10  per  cent  interest  per  annnm 

until  paid. 

It  is  contended  by  connsel  for  Newton,  that  this  being  a  contraet 
for  interest,  the  parties  must  be  held  strictly  to  the  terms  of  their 
contract,  which  was  16  per  cent  from  date  until  due,  fwt  until  paid. 

In  thus  construing  the  contract,  we  think  counsel  are  correct. 

Our  statute  provides,  that  the  rate  of  interest  on  contracts,  ex- 
press or  implied,,  for  the  payment  of  money,  shall  be  6  per  cent  per 
annum  upon  every  $100,  unless  otherwise  expressly  stipulated  by 
the  parties.  Here  we  have  an  express  stipulation  as  to  the  rate  of 
interest,  but  not  that  it  shall  continue  longer  than  from  date  until 
due.  The  debt  was  to  be  paid  on  the  Ist  January,  1871,  and  it 
was  neither  contemplated,  nor  stipulated  that  16  per  cent  interest 
should  be  charged,  after  the  debt  became  due ;  after  that  date, 
there  was  a  debt  due  without  stipulation  as  to  the  rate  of  interest, 
and  the  general  law  fixing  the  rate  of  interest  at  6  per  cent  was 
the  law  governing  future  interest,  and  it  was  error  in  the  court 
below  to  render  judgment  for  a  greater  rate  of  interest  than  6  per 
cent  after  the  note  fell  due. 

The  conclusion  reached  by  us  is  fully  sustained  by  several  adju- 
dicated cases  directly  in  point 

In  the  case  of  Brewster  v.  Wakefield^  22  How.  118,  the  note 
sued  upon  was  given  by  Brewster  on  the  11th  July,  1854,  ^'  due 
twelve  months  after  date,  for  the  sum  of  $5,583,  with  interest  at  the 
rate  of  20  per  cent  per  annum  from  date  thereof.''  No  defense 
was  interposed  in  the  court  below. 

The  statute  of  Minnesota  fixed  the  legal  rate  of  interest,  where 
no  rate  was  stipulated  by  the  parties,  at  7  per  cent  per  annum. 
Thus  it  is  seen  that  the  case  came  before  the  Supreme  Court  of  the 
United  States  in  its  legal  aspect,  just  as  it  is  presented  in  this  case 
to  us.  Chief  Justice  Taney,  who  delivered  the  opinion  of  the 
court,  said:  ^'The  appellant's  counsel  objected  to  the  allowance  of 
more  than  the  legal  i*ate  of  interest  (7  per  cent)  after  the  note 
became  due  and  payable.  Wakefield,  on  the  contrary,  claimed  that 
interest  should  be  allowed  at  the  rate  mentioned  in  the  note,  up  to 
the  time  of  the  judgment  or  decree  of  sale,"  and,  considering  the 
case  thus  stated,  said  :  *^  There  is  no  stipulation  in  relation  to  in- 
terest after  the  note  became  due  in  case  the  debtor  should  fail  to 
pay  it,  and  if  the  right  to  interest  depended  altogether  on  contract, 
and  was  not  given  by  law,  in  a  case  of  this  kind,  the  appellee  would 
be  entitled  to  no  interest  whatever  after  the  day  of  payment. 
Vol.  XXV.  —  76 
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''The  contract  being  entirely  silent  as  to  the  interest,  if  the  note 
shonld  not  be  punctually  paid,  the  creditor  is  entitled  to  interest 
after  that  time,  by  operation  of  law,  and  not  by  the  provisions  in 
the  contract  *  *  *  The  Territorial  conrt  committed  an  error 
in  allowing,  after  the  note  fell  due,  a  higher  rate  of  interest  than 
that  established  by  law,  where  there  was  no  contract  to  regulate  it 
*  *  *  Nor  is  there  any  thing  in  the  character  of  this  contract, 
that  should  induce  the  court,  by  supposed  intendment  of  the  parties, 
or  doubtful  inferences,  to  extend  the  stipulation  for  interest  beyood 
the  time  specified  in  the  written  contract.    *    *    * 

''Where  a  party  desires  to  exact,  from  the  necessities  of  a  bor- 
rower, more  than  three  times  as  much  as  the  legislature  deems 
reasonable  and  just,  he  must  take  care  that  the  contract  is  so  writ- 
ten, in  plain  and  unambiguous  terms ;  for,  with  such  a  claim,  he 
must  stand  upon  his  bond." 

In  a  recent  decision  of  the  Supreme  Court  of  the  United  States, 
Bumhisel  v.  Firtnan^  22  Wall.  170,  it  seems  that  the  same  question 
again  came  before  that  court,  and  was  decided  in  affirmance  of  the 
opinion  of  Chief  Justice  Taney,  22  How.,  above  referred  to. 

In  the  case  under  consideration  there  was  no  contract  for  inter- 
est, after  the  note  fell  due,  as  there  was  in  the  case  of  WiUon  Ji 
Webb  Y.  JVewiofh  decided  at  the  present  term. 

In  that  case  the  parties  expressly  contracted  for  a  rate  of  interest 
until  the  debt  was  paid,  not  until  due. 

The  judgment  of  the  court  below  must  be  reversed  and  set  aside, 
and  the  cause  remanded,  that  a  decree  may  be  rendered  for  the 
balance  of  the  debt,  after  allowing  the  credits  upon  the  note«  which 
are  referred  to  and  admitted  in  the  bill  of  complaint,  and  for  inter- 
est in  accordance  with  the  opinion  herein. 
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irHMft  — >  impetuhm^ni.    NcU  sxscuUd  by  drwdk^n  pmttn. 

In  impeaching  the  character  of  a  witneeB,  an  inquirj  as  to  her  general  charae^ 
ter,  not  limited  to  truth  and  veraeitj,  Ib  proper :  but  an  inquiry  as  to  her 
ehaiacter  for  chaetltj  and  virtue  is  improper. 

A  promissory  note  obtained  for  an  insufficient  consideration,  from  a  persom 
enfeebled  in  mind  and  body  by  disease  and  long-continued  drunkenness,  and 
at  the  time  of  its  execution  under  the  influence  of  intoxicating  liquor,  i» 
presumptively  fraudulent,  and  can  only  be  sustained  by  evidence  of  a  fair 
consideration,  and  fair  and  honest  dealing  on  the  part  of  the  claimant 

ACTION  on  a  promissory  note  by  Barnes,  the  appellee,  against 
Holland,  the  appellant,  as  administrator  of  Ingersoll.  There 
was  evidence  that  Ingersoll,  at  the  time  of  executing  thenote^  was 
feeble  in  body,  that  his  mind  had  become  much  impaired  by  drink^ 
and  that  he  was  under  the  influence  of  liquor.  The  appellee,  whoi 
had  been  a  nurse  in  the  employ  of  Ingersoll  for  several  years,  pro- 
cured the  note  from  him  in  the  absence  of  his  agent,  and  while 
only  one  other  person  was  present  On  the  trial,  the  defendant,  fox 
the  purpose  of  impeaching  one  of  the  plaintiff's  witnesses,  asked  a 
witness  if  he  knew  **  the  general  character  of  the  witness  in  the 
neighborhood  in  which  she  lived,  for  chastity  and  virtue/'    The 
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court  excluded  the  question.  The  defendant  then  asked  "if  he 
knew  her  general  character  in  the  neighborhood  in  which  she 
Jired?"  This  also  was  excluded.  The  defendant  requested  the 
court  to  charge  that  "  When  a  note  is  taken  from  a  person  of  weak 
intellect,  and  an  habitual  drunkard,  under  suspicious  circumstan- 
ces, it  is  a  strong  badge  of  fraud,  if  the  plaintiff  d^s  not  make 
out  a  fair  oase  and  a  good  consideration."  The  court  declined  so 
to  charge.  The  defendant  excepted  to  the  refusal,  as  well  as  to  the 
rulings  on  evidence,  and  assigned  the  same  as  error.  [Some  minor 
matters  of  fact  are  omitted.] 

.  G,  W,  Hooper,  for  appellant. 

^^Samford  £  Dowdelly  contra. 

Brickell,  C.  J.  [Omitting  a  minor  point.]  The  appellant,  to 
impeach  a  witness  who  had  testified  for  the  appellee,  introduced  a 
vritness  of  whom  he  proposed  to  inquire  as  to  the  general  character 

•  of  the  appellee's  witness  for  chastity  and  virtue  in  Ihe  neighbor. 

i  hood  in  which  she  resided.     To  this  question  the  appellee  objected, 

xand  the  objection  was  sustained.  There  is  much  conflict  of  opin- 
ion among  text  writers,  and  in  judicial  decisions,  as  to  the  mode  of 
examining  into  the  character  of  a  witness  sought  to  be  impeached. 
Many  authorities  hold  that  the  inquiry  must  be  limited  to  tho 
character  of  the  witness  for  truth  and  veracity.  Others  assert  the 
inquiry  involves  the  entire  moral  character  of  the  witness  whose 
credit  is  impeached,  and  his  estimation  in  society,  and  that  the 
proper  question  to  be  propounded  to  the  impeaching  witness  is, 
whether  he  knows  his  general  reputation.  No  review  of  these 
authorities,  or  discussion  of  the  reasoning  on  which  they  rest,  is  nec- 

^essary.  The  question  is  settled  in  this  State,  by  the  decision  in  Ward 
V.  State,  28  Ala.  53,  in  which,  after  an  examination  and  citation  of 
the  principal  authorities,  a  majority  of  the  court  ruled,  the  proper 
inquiry  was  as  to  the  general  character  of  the  witness,  not  restricted 
.as  to  truth  and  veracity.  Rice,  G.  J.  saying,  "it  is  certainly  unjust 
that  a  witness  who  has  made  no  general  character  as  to  truth,  but 
whose  general  character  is  notoriously  bad  and  infamous,  should  bo 
protected  by  any  such  restriction  as  is  now  under  discussion,  and  be 
thereby  enabled  to  obtain  equal  credit  with  a  man  of  unsullied  gen- 
«eral  character."  The  decision  was  re-affirmed  in  DeKalb  County  v. 
Smith,  47  Ala.  407.  All  the  authorities  concur  that  the  examination 
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mast  be  confined  to  the  general  reputation  of  the  witness.  Inquiry 
as  to  particular  immoral  conduct,  or  a  want  of  virtue  in  any  one  par- 
ticular, is  not  allowable.  Departures  from  the  line  of  rectitude, 
often  repeated,  tend  to  impair  the  moral  sense,  and  may  lessen  the 
obligation  to  speak  or  act  the  truth ;  yet  individuals  differ  widely 
in  this  respect.  Some  are  more  abandoned,  and  less  reliable  than 
others,  and  until  general  character  is  lost,  and  confidence  in  moral 
integrity  destroyed,  among  those  to  whom  the  individual  is  known, 
it  would  be  unsafe  to  indulge  inquiries  as  to  the  want  of  moral 
character  in  regard  to  any  particular  duty.  A  notorious  want  of 
chastity  in  a  female  would  assuredly  blight  her  general  reputation, 
and  destroy  all  confidence  in  her  virtue  in  any  respect  The  bad 
character  she  would  certainly  obtain,  could  be  then  given  in  evi- 
dence to  impeach  her,  but  not  the  cause  producing  it.  If  an  inquiry 
as  to  the  cause  should  be  indulged,  it  would  be  often  intermiQablfiki 
There  would  be  but  little  security  for  vritnesses,  who  are  not  sup- 
posed to  be  prepared  to  defend  against  assaults  upon  their  general 
reputation  as  to  particular  conduct,  but  to  defend  their  reputation 
in  its  entirety.  Mi>rse  v.  Pineo,  4  Yt.  283  ;  State  v.  Smithy  7  id. 
14S;  4mrii  V.  Forrest,  15  i4.  437;  CammonweaUh  v.  ChurchiUf  II 
Mete.  638.  The  inquiry  as  to  the  general  character  of  the  witness 
was  proper,  and  the  court  erred  in  not  allowing  it  Nor  does  the 
fact  that  five  other  witnesses,  who  were  inquired  of  as  to  the  gene- 
ral character  of  the  witness  for  truth  and  veracity,  pronounced  it 
bad,  and  that  from  it  she  was  not  entitled  to  credit,  cure  the  ^ror 
in  the  exclusion  of  the  evidence,  or  convert  it  into  error  without 
injory*  When  error  is  shown,  the  presamption  of  injury  arises, 
and  must  be  clearly  repelled  before  an  appellate  court  will  regard 
it  as  cured;  Though  it  may  i^pear  to  us  that  any  answer  which 
could  have  been  made  to  the  question  disallowed,  would  have  addeA 
bnt  littto,  if  any  loroe  to  the  testimony  of  the  other  impeaching 
witnesses,  yet^  we  cannot  know  what  effect  it  would  have  had  on 
the  minds  of  the  jury.  It  was  the  clear  legal  right  of  the  appeir 
lant  to  propound  the  inquiry,  and  all  speculation  as  to  the  quantam 
of  injury  he  has  sustained  by  its  denial,  is  unsafe. 

[Omitting  several  minor  points.] 

The  third  charge  requested  should  have  been  given.  When  evi- 
dence is  given  that  on  an  insufBcient  consideration  a  promissory 
note  has  been  obtained  from  a  person  enfeebled  in  body  and  mind 
by  disease,  and  long  continued  dirunkenness,  and  who  at  its  execa« 
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tion  is  under  the  influence  of  liquor,  a  presumption  of  fraud  arises 
which  must  be  countervailed  by  evidence  of  a  fair  consideration^ 
^nd  fair  and  honesfc  dealing  on  the  part  of  him  who  claims  the 
note  as  a  valid  contract.     Hah  v.  Brown,  11  Ala.  87. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the 
cause  remanded 


Smtlby  v.  Beesb. 

(88  Al*.  W.) 


WififufwMTiA  ixpenscB-^Bighis  of  adm%ni9h'aior$  onjlnal  mMImmhI— Omcmm^ 

fees  —  Gift  from  toife  to  htuband^ 

Although  bj  the  statatea  of  Alabuna  a  married  woman  is  entitled  to  the  ezelik 
aive  nee  and  ownership  of  her  eeparate  property,  free  from  anjr  daim  or  eon> 
.trol  of  her  husband,  and  the  husband  is  not  liable  for.  her  debts  contracted 
l»efore  marriage,  yet  the  husband,  as  at  common  law,  is  bound  to  paj  the 
wife's  funeral  expenses,  and  cannot  claim  re-imbursement  therefor  out  of  her 
estate,  nor  for  a  monument  which  he  erects  at  her  grave. 

^Xxecutors  and  administrators  are  entitled  tolegal  counsel  in  the  administration 
and  settlement  of  their  trusts,  whether  there  is  litigation  or  not,  and  may 
charge  reasonable  counsel  fees  disbursed  therefor  against  their  estates. 

Owing  to  the  presumed  influence  of  the  husband  over  the  wife,  gifts  from  her 
to  him  out  of  her  separate  estate  are  never  supported  without  the  clearest 
;4ifflrmative  evidence  of  their  fairness  and  propriety,  especially  when  to  the 
'marital  relation  is  added  that  of  trustee  and  eeettii  que  trust. 

APPEAL  from  the  Probate  Gourt.  The  appelhint,  Smyley,  was 
the  husband  of  the  intestate,  and  qu  her  death  was  appointed 
4idministrator  of  her  estate,  consisting  of  some  $^,000,  which  came 
lo  her  from  her  father's  estate. 

1.  The  appellant  claimed  credit  on  his  accounting  as  adminis- 
trator for  $500  funeral  expenses  and  $500  for  a  monument  erected 
l»y  him  over  her  grave,  the  same  being  suitable  to  the  wife's  estate 
dind  oondition  in  life,  and  there  being  no  evidence  of  the  appellant's 
2>ectuiiary  moans,  these  items  were  disallowed. 

2.  The  appellant  had  employed  an  attorney  on  the  final  settlement 
«iid  <m  a  previous  settlement  of  his  trust,  and  paid  him  for  his 
^fierriees.  There  were  no  objections  to  his  accounts  on  the  partial 
^settlement,  but  on  the  final  settlement  certain  items  were  disat 
lowed,  which  on  the  partial  settlement  had  been  allowed,  in  accord* 
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ance  with  the  attorney's  advice.  The  value  of  the  services  and  the 
reasonableness  of  the  amoant  paid  therefor  were  admitted,  bat  the 
oonrt  disallowed  the  same  as  a  charge  against  the  estate. 

3.  At  the  time  of  the  intestate's  marriage,  her  distributive  share 
of  her  father's  estate  was  in  the  hands  of  her  guardian,  and  a  few 
weeks  after,  the  appellant  received  $1,000  thereof  from  the  guard- 
ian, which  his  wife,  the  intestate,  told  him  to  keep,  and  with  it 
pay  the  expenses  of  a  journey  to  New  Orleans,  from  which  they 
had  just  returned.  The  evidence  showed  that  it  ''had  been  spent 
between  him  and  his  wife."  The  appellant,  on  the  settlement  of 
his. accounts  as  administrator,  claimed  this  as  a  gift,  but  the  Pro- 
bate Court  held  that  he  must  account  for  it  with  interest  from  hit 
wife's  death. 

Peitus  dk  Dawson^  for  appellant 
■  Stone  and  Cflopton,  contra. 

Bbickell,  G.  J.  I.  The  statutes  creating  the  separate  estater 
of  married  women  deprive  the  husband  of  rights  which  would 
have  accrued,  and  could  have  been  asserted  at  common  law.  They 
do  not  absolve  him  from  the  duties  the  common  law  imposes.  Itog^ 
itrs  V,  Boyd,  35  Ala.  175.  The  common  law  compelled  him  to 
maintain  his  wife  —  to  supply  her  with  necessaries  suitable  to  her 
situation,  and  corresponding  with  his  social  position,  and  the  degree 
of  his  fortune.  If  the  husband  neglects  this  duty,  the  wife  may  on 
his  credit,  against  his  will,  obtain  necessaries,  and  he  will  be  liable 
for  them.  In  such  case  she  is  presumed  to  have  authority  to  bind 
him,  but  the  presumption  is  made  only  to  enforce  a  performance 
of  the  duty.  Schouler's  Dom.  Bel.  85;  2  Kent,  128;  Tyler  on 
Inf.  and  Cov.  340.  This  duty  of  the  husband  did  not  arise  from, 
nor  was  it  solely  dependent  on,  the  common-law  principle,  that 
marriage  was  a  gift  to  the  husband  of  the  wife's  estate  —  that  he 
thereby  became  vested  with  an  ownership,  qualified  or  absolute,  of 
her  property,  and  rights  of  property.  The  duty  was  as  obligatory 
on  the  husband,  to  whom  the  wife  brought  no  portion,  as  on  him 
who  had  received  the  largest  fortune.  It  was  a  consequence  of  the 
merger  of  the  legal  existence  of  the  wife,  in  that  of  the  husband. 
The  marriage  relation  contemplates  that  the  husband  and  wife  shall 
live  together,  and  **  the  power  of  umpire  must  be  placed  in  the 
hands  of  the  one  or  the  other  of  them."    This  power,  which  is  the 
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power  to  rule  the  household,  is  committed  to  the  husband.  The 
wife  is  in  subjection  to,  and  dependent  on,  the  husband;  and  from 
this  subjection  and  dependence  springs  the  duty  to  maintain  her; 
as  from  the  same  relation  of  subjection  and  dependence  arises  the 
duty  of  maintaining  the  offspring  of  the  marriage.  The  common 
law  perHiitted  parties  entering  into  the  marriage  relation  to  sepa- 
rate the  wife's  property  from  the  husband's,  and  by  contract  to 
exclude  the  rights  the  husband  would  have  otherwise  acquired 
therein.  From  a  separate  estate  thus  created,  the  wife  was  not 
compelled  to  make  any  appropriation  for  her  own  support  —  nor 
had  the  person  supplying  her  necessaries  in  the  abaenoe  of  a  con- 
tract, ezprass  or  implied,  made  by  the  wife,  any  equity  to  charge 
it  Ounn  y.  Samuels,  33  Ala.  ^1;  1  Bishop's  Bights  of  Married 
Women,  §  895.  The  statutes  creating  separate  estates  allow  them 
to  be  charged  for  necessaries  in  the  narrowest  sense  of  that  term. 
Such  articles  '^of  comfort  and  support  of  the  household,"  '^i^  the 
husband  may  be  charged  with  in  invitum  —  such  necessaries  for 
the  miiinteuance  and  comfort  of  the  family,  as,  in  the  abaenoe  of  a 
proper  provision  by  him,  his  wife,  or  even  a  stranger,  may  supply  to 
the  family,  i^nd  thereby  fix  a  liability  on  him."  Durden  ▼•  Mc- 
WiUiams,  31  Ala.  438.  The  husband  is  not  relieved  fn»m  his 
liability  for  such  necessaries.  The  measure  of  his  duty  to  famish 
them  is  the  extent  of  the  liability  of  the  separate  estate.  In  ereiy 
suit  to  enforce  this  liability  he  is  a  party,  and  a  personal  judgment 
is  rendered  against  him,  corresponding  in  amount  to  the  judgment 
of  oandemnation  of  the  separate  estate.  Ravuieg  t.  /Voddaifi^  32 
JMt^  599.  The  object  of  the  statute  is  not  his  relief,  but  it  is  to 
secure  a  suitable  maintenance  to  the  family. 

Iiiyol¥e4  in  the  duty  of  maintaining  the  wife  while  liviag  is 
the  duty  of  burying  her  on  her  death.  Schouler's  Dom.  BsL  106. 
Though  the  wife  dies  while  living  separata  from  her  huflband,  he 
is  bound  to  pay  her  reasonable  funeral  expenses,  and.  if  be  doea 
not  make  the  provision,  a  person  voluntarily  paying  them  is 
entitled  to  recover  of  him  the  amount  so  expended.  Atninme  v. 
Kerrison,  4  Eng.  Law  and  Eq.  861.  The  husband  may  remove 
from  the  grave  of  the  wife  a  stone  there  erected  by  her  parents, 
without  hia  consent.  The  right  of  removal  rests  on  ^'theindis* 
putable  and  paramount  right,  as  well  as  duty,  of  a  husband,  to 
dispose  of  the  body  of  his  deceased  wife  by  a  decent  sepulture  in  a 
suitable  place."    Durett  v.  Hayioard^  9  Gray,  248.    In  BtriU  v. 
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Lord  Chesterfield,  9  Mod.  31,  the  estafce  of  the  husband  in  posses- 
sion of  his  devises  was  charged  with  the  payment  of  tlie  testator's 
wife's  funeral  expenses.  The  husband  had  requested  the  plaintiff 
to  see  the  wife  buried.  The  judgment  was  not,  however,  reated  ou 
that  faety  bat  solely  on  the  ground  that  the  husband's  estate  is  sub- 
ject by  law  to  pay  the  funeral  expenses  of  the  wife.  A  different 
decision  seems  to  have  been  made  in  Oregory  v.  Lockyer,  6  Hadd. 
Gh.  90,  but  the  ground .  of  decision  does  not  appear.  The  court 
may  have  been  enforcing  a  charge  on  the  estate  created  by  will,  or 
imposed  in  some  other  manner.  If  it  proceeds  on  the  ground  of  a 
general  liability  of  the  wife's  separate  estate,  to  the  payment  of 
funeral  expenses,  or  of  necessaries  supplied  her  while  living,  it  is 
in  conflict  with  our  own  case  of  Chreen  v.  Samuels,  supra.  It  ia 
also  in  conflict  with  the  principle  on  which  a  court  of  equity  pro- 
ceeds in  charging  the  wife's  separate  estate.  The  principle  is,  that 
the  wife  by  her  own  contract  or  appointment  has  created  the 
chajilge.  As  to  separate  estates  recognized  in  a  court  of  equity,  she 
is  regarded  as  a  feme  sole,  having  full  power  of  disposition,  if  it  ia 
not  restr^ned  by  the  instrument  creating  it  Her  act  only  can 
charge  it  As  she  cannot  by  law  enter  into  contract,  and  fix  ou 
herself  ^  persox^d  liability,  her  own  engagements  must  be  void,  or 
chargeable  on  her  separate  estate.  Her  own  act,  her  own  promises, 
express  or  implied,  create  the  charge,  and  if  these  aro  wanting,  the 
separate  estate  is  not  liable.  Collins  v.  Rudolph,  19  Ala.  (>16.  It 
wa|  never  a}lo.we4  the  husband  to  charge  the  wife's  separate  estate 
with  the  Buuiitenance  of  the  wife  during  coverture.  **  Such  a,n  allowr 
ance,''  s%ys  Gh^cellor  Kbjit,  **  would  be  a  fraud  upon  the  marriage 
settlement  by  which  it  was  expressly  decliM^  tha,t  the  l^usband 
waa  not  to  hs^re  any  right  or  interest  in  law  or  equity  to  any  part 
o(  her  estate.''  ^^  The  estate  was  not  to  be  89,b]ect  to  l^is  control 
or  wgpgemei^^i;  and,  to  render  it  oharg^le  wit^  the  maintenance 
of  1^1  or  hia  family,  would  be  in  violation  of  the  9etQement''' 
if.  £•  Church,  V.  Jacques,  1  Johns.  Gh,  450.  If  it  is  charged  with 
the  payment  ot  the  wife's  funeral  expenses,  to  thai  extent,  it  is 
charged  with  a  debt  for  which  the  husband  is  legally  liable,  and  he 
acqnirea  an  interest  in  the  estate  when  it  is  indispensable  to  ita 
existenoe  that  all  liability  for  his  debts,  and  all  right  or  interest  ot 
his,  shaU  be  excluded.  Johnson  v.  Johnson,  3Z  Ala.  637;  Lamb  v. 
Wragg,  8  Port  73.  The  statute  creating  the  separate  estates  of 
maxried  women  excludes  all  marital  right  of  the  husband,  at 
Vol.  XiV— 7« 
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known  to  the  common  law,  and  declares  sach  estate  ^'  is  not  sab* 
ject  to  the  payment  of  the  debts  of  the  hasband/'  B.  0^  §  2371. 
The  husband  has  not  an  equity  to  charge  this  statutory  estate,  as 
he  had*  not  to  charge  the  separate  estate  created  by  deed,  will,  or 
other  insfcrument,  with  necessaries  famished  to  the  wife  or  to  her 
family.  Rogers  v.  Boyd,  33  Ala.  175.  When,  therefore,  the  appel- 
lant paid  the  funeral  expenses  of  his  wife,  he  paid  his  own  debt 
only,  and  is  not  entitled  to  introduce  it  as  a  credit  in  his  settlement 
of  administration  of  the  wife's  estate.  Whether,  if  it  appeared 
that  the  husband  had  not  ability  to  bury  the  wife  in  a  manner  cor- 
responding with  her  fortune,  he  should  not  be  allowed  to  claim  of 
her  separate  estate  funeral  expenses  on  the  same  ground  that  a 
parent '  may  charge  his  child's  estate  with  maintenance,  is  not  a 
question  presented  by  this  record,  and  must  not  be  regarded  as 
affected  by  this  decision. 

1.  In  a  court  of  equity,  as  a  general  rule,  costs  are  within  the 
discretion  of  the  court,  and  their  allowance  or  refusal  is  controlled 
by  the  particular  circumstances  of  each  case.  In  suits  between 
trustees  and  cestuis  que  trust,  where  there  is  a  fund  under  the 
control  of  the  court,  subject  to  the  discretionary  power  of  the 
court,  the  general  rule  is  that  trustees  shall  have  costs  as  a  matter 
of  course,  out  of  the  fund,  unless  they  have  forfoitedthe  right  by 
misconduct.  TifF.  ft  Bull,  on  Trust's,  702.  The  reason  inrolved  in 
the  rule  is  thus  stated:  ^'Tnistees  hare  no  beneficial  interest  in 
the  trust  property.  They  hold  it  for  the  accommodation  and  ben- 
efit of  others.  If  they  perform  their  duties  faithfully,  and  are 
guilty  of  no  unjust,  improper  or  oppressive  conduct,  they  ought 
not  in  justice  and  good  conscience  to  be  put  to  any  expense  oat  of 
their  own  moneys."  Perry  on  Trusts,  §  899.  Where  a  trnstee 
commits  a  breach  of  trust  the  general  rule  is,  that  he  mast  pay  the 
costs  of  the  suit  to  rectify  the  wrong,  but  if  there  are  other  mat- 
ters iuYolyed  in  the  suit,  in  which  the  trustee  is  found  to  be  with- 
out fault,  he  may  have  his  costs  in  such  other  matters.  Perry  on 
Trusts,  §  902.  The  decisions  of  this  court  have  applied  these 
principles  in  determining  the  allowance  of  counsel  fees  to  adminis- 
trators or  executors  on  their  settlement  in  the  court  of  probate. 
Whether  involved  in  litigation  or  not,  any  trustee  is  entitled  to  the 
assistance  and  advice  of  counsel  in  the  performance  of  his  duties, 
and  thei*e  is  neither  justice  nor  good  conscience  in  charging  him 
with  the  compensation  of  such  counsel.    The  care  and  diligence 
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the  trustee  is  required  to  exercise  is  not  for  his  own  interest,  but 
for  the  interest  of  the  cesiui  que  trust.  The  counsel  assists  and 
advises  for  them,  and  for  their  protection.  Of  course,  in  seeking 
such  adyice  and  assistance,  and  in  the  amount  of  compensation, 
good  faith  must  be  observed.  The  protection  of  the  trustee,  and 
the  preservation  of  the  trust  estate,  are  alone  considered  in  deter- 
mining the  propriety  of  an  allowance  of  the  compensation  to  the 
counsel  he  may  employ  to  aid  and  advise  him.  An  administrator 
or  executor,  under  the  system  prevailing  in  this  State,  should  have 
the  assistance  and  advice  of  counsel  in  many  of  the  duties  devolv- 
ing on  him.  The  advice  and  supervision  of  intelligent,  conscien- 
tious counsel  is  to  his  protection,  and  the  prevention  of  future 
litigation.  So  many  of  the  proceedings  he  must  take  are  statutory, 
and  their  value  dependent  on  their  conformity  to  the  statutes 
authorizing  them  — so  many  of  them  are  practically  ex  parte,  and 
there  is,  and  has  been,  such  a  ''  lameotable  looseness  "  in  keeping 
the  records  of  the  court,  before  which  he  must  proceed,  that  a 
prudent  man,  even  at  his  own  expense,  would  prefer  the  aid  and 
assistance  of  counsel  to  the  hazards  he  would  incur  in  acting  with- 
out it  When,  therefore,  an  administrator  or  executor  procures 
the  aid  and  advice  of  counsel  in  his  administration,  in  good  faith, 
for  his  own  protection  and  that  of  the  estate,  paying  only  such 
compensation  as  is  fair  and  reasonable,  when  considered  in  connec- 
tion with  the  value  of  the  estate  and  the  services  rendered,  he 
should  bo  allowed  a  credit  for  such  compensation.  Pickens  v.  Pick-- 
ens,  35  Ala.  442.  The  compensation  paid  counsel  was  for  advice 
and  services  to  the  administrator  on  a  partial  settlemeut  in  1867. 
The  reasonableness  of  the  compensation  is  not  disputed,  but  it  is 
said  the  administrator  should  not  be  allowed  a  credit  for  it,  because 
the  services  were  for  his  own  benefit  When  the  services  were 
rendered  there  does  not  seem  to  have  been  any  controversy  between 
the  administrator  and  the  heirs,  but  that  is  not  material  in  deter- 
mining the  liability  of  the  estate.  Nor  is  it  material  that  the 
services  rendered  were  for  the  benefit  of  the  administrator,  unless 
it  appeared  he  was  seeking  a  personal  benefit,  in  opposition  to  his 
duty  as  trustee.  If  that  appeared  ho  would  not  only  be  refused  an 
allowance  of  such  compensation,  but  would  be  subjected  to  a  loss 
of  compensation  for  his  own  services.  Any  advice  and  assistance 
rendered  a  trustee  is  in  a  narrow  sense  for  his  benefit  It  may 
protect  him  in  action  or  in  passiveness.    A  good  reasonfor  making 
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a  fair  and  jast  allowaace  to  him  for  the  aid  of  connBel  is  that  he  is 
acting  wholly  in  a  fiduciary  capacity,  for  the  benefit  of  others,  and 
80  long  as  he  is  honest  and  diligent  should  not  be  subjected  to  the 
dangers  of  personal  liability.  That  he  guards  himself  from  such 
liability,  and  keeps  within  the  line  of  his  duty,  and  thereby  secures 
a  personal  benefit,  is  a  reason  for  and  not  against  the  allowaace  of 
such  compensation.  It  is  in  making  a  settlement  partial  or  final 
that  an  administrator  has  special  need  of  the  aid  of  counsel.  The 
irouchers  on  which  he  relies  as  credits  are  to  be  examined — the 
facts  which  show  their  justice  as  charges  against  the  estate  are  to 
be  considered  —  the  evidence  which  should  be  adduced  to  satisfy 
the  court  of  their  correctness,  or  to  support  them  if  controverted, 
is  a  matter  on  which  counsel  alone  can  advise.  So  far  as  is  dis* 
closed  in  this  record,  the  administrator  in  good  faith,  for  his  own 
protection,  and  not  to  antagonise  or  gain  any  advantage  over  the 
heirs,  sought  the  advice  and  assistance  of  counsel  in  making  this 
partial  settlement,  and  though  errors  may  have  ooouned  in  it,  they 
do  not  appear  to  have  been  willful,  and  he  should  have  been  allowed 
a  credit  for  the  sum  paid  them,  its  reasonableness  being  conceded. 
3.  On  the  final  settlement  of  the  administration  numerous  ezcep- 
^ons  were  taken  to  the  accounts  of  the  appellant.  Some  of  these 
were  withdrawn,  some  were  disallowed,  and  othefs  were  fostained, 
materially  increasing  the  liability  of  the  appellant  The  appellant 
claimed  a  credit  for  the  compensation  he  had  paid  to  oouAsel  rep. 
resenting  him«  The  reasonableness  of  the  compensation  was  not 
controverted,  and  the  only  question  raised  was,  whether  under 
these  facts  the  appellant  was  entitled  to  credit  for  ooansel  fees. 
As  we  have  already  said,  the  appellant  was  entitled  to  the  aid  ol 
counsel  on  the  settlement^  whether  his  aoeeanta  and  Toachen  were 
litigated  or  not  Under  the  principle  en  whioh  a  court  of  equity 
proceeds  in  allowing  costs  to  trustees  (and  the  oasts  enbiaoe  the 
f^  of  counsel),  so  far  as  the  administrator  was  without  fault — so 
far  as  the  exceptions  taken  were  overruled. or  withdmwn — he  should 
haye  been  allowed  counsel  fees,  and  should  have  bees  allowed  them, 
so  far  as  recoverable,  for  advice  and  assistance,  to  ivhioh  be  would 
have  been  entitled  whether  there  was  litigation  or  not  between  him 
and  the  cesiuis  qus  fmst  If  the  labors  of  counsel  were  increased, 
and  of  consequence  their  compensation  increased,  beoause  el  the 
exceptions  sustained,  this  increase  of  compensation  should  not  be 
allowed.    Without  distinguishing  in  this  respect,  the  claim  was  for 
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a  credit  for  the  entire  compensation  of  counsel.  Presented  in  this 
form,  the  court  did  not  err  in  refusing  to  allow  the  credit.  The 
compensation  must  be  apportioned,  so  as  to  charge  the  estate  with 
a  reasonable  allowance  for  the  advice  and  assistance  rendered  the 
administrator,  so  far  as  he  was  entitled  to  it,  and  for  resistance  of 
the  exceptions  which  were  overruled  or  withdrawn. 

4.  During  the  life  of  the  wife,  the  appellant^  as  her  husband, 
received  11,000  from  her  guardian.  This  sum  he  claimed  as  a 
gift  from  the  wife.  If  a  wife  can  otherwise  than  by  will  make  a 
gift  to  her  husband  of  her  statutory  separate  estate,  the  evidence 
in  this  case  is  not  sufficient  to  support  a  donation  from  wife  to  hus- 
band, especially  when  there  is  the  superadded  relation  of  cestui  que 
trust,  and  trustee.  No  such  donation  is  ever  supported,  unless  it 
satisfactorily  appears  that  it  is  not  tainted  with  the  influence  spring- 
ing out  of  the  relation,  and  that  it  could  properly  and  prudently 
be  made  by  the  donor;  and  that  in  the  exercise  of  the  good  faith 
and  diligence,  which  the  husband  and  trustee  must  exercise  for  the 
protection  of  the  wife  and  cestui  que  trust,  it  was  such  a  donation 
as  he  could  conscientiously,  ^^  free  from  the  taint  of  selfish  inter- 
est,*' have  permitted  made  to  another,  for  whom  the  wife  or  cestui 
que  trust  had  an  affection,  that  would  stand  as  the  reason  of  the 
.gift.  The  motive  of  the  gift  was  the  re-imbursement  of  tlie  hus- 
band, of  expenditures  he  had  voluntarily  made,  and  for  which  he 
alone  was  legally  liable.  If,  when  he  made  them,  he  had  been  pos- 
sessed of  the  wife's  money,  he  could  not  properly  have  applied  them 
to  such  expenditures.  To  support  such  a  gift,  would  open  the  way 
for  a  transfer  to  the  husband  of  the  wife's  separate  estate,  in  viola-* 
tion  of  the  spirit  and  policy  of  the  statutes  creating  it.  [Omit- 
ting some  minor  points.] 

Decree  reversed  and  cause  remanded. 


Pylant  v.  Reeves. 

(68  Ala.  las.) 
Vendor*a  lisn  aa  ctgainat  married  woman. 

A  baflband  parehaaed  lands  on  bis  own  credit,  executing  his  own  note  for  the 
parcbase-money,  and  taking  a  conveyance  to  a  trustee  for  bis  wife.  Held, 
that  the  vendor's  lien  for  the  purcbase-money  coald  be  enforced  against  tbo 
lands. 
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A  mftrried  woman's  dioabiliiiM  do  not  nnthorlse  her  to  bold  nnother't  Innd 
without  paying  for  it. 

THE  defendant  Beeves  purchased  lands  from  the  plaintiff  on  his 
own  credit,  executing  his  own  note  for  the  purchase-money, 
and  took  a  conveyance  to  a  trustee  for  his  wife,  hoth  also  defend* 
ants.  The  note  not  having  been  wholly  paid,  this  suit  was  brought 
in  equity  to  enforce  the  Tender's  lien.  The  defendants  demurred, 
the  bill  was  dismissed,  and  the  plaintiff  appealed. 

W.D.  fFocMl,  for  appellant 
N.  W.  Cfriffin,  contra. 

Bbickbll,  C.  J.  The  lien  of  the  Tender  of  real  estate^  for  the 
purohase*money,  or  any  part  thereof,  which  may  remain  unpaid, 
preTails  against  all  persons  but  bona  fide  purchasers  for  a  Taluable 
consideration  without  notice.  It  attaches  without  any  special  agree- 
ment for  its  existence,  whether  a  conTcyance  has  been  made  or  not 
It  has  its  foundation  in  the  broad  principle  of  equity,  that  it  is 
unconscientious  to  allow  one  who  gets  the  estate  of  another  to 
keep  it  without  paying  the  consideration.  The  purchaser  holds 
the  legal  title,  if  it  has  been  conTeyed,  chargeable  with  a  lien  for 
the  purchase-money  in  favor  of  the  Tender;  if  it  has  not  been  con- 
Teyed, it  remains  in  the  Tender,  chargeable  with  a  trust  for  its  con- 
Tcyance to  the  vendee,  when  he  shall  pay  the  purchase-money,  and 
he  is  a  trustee  of  fhe  purchase-money  for  the  Tender. 

The  lands  were  purchased  by  the  appellee  BeeTcs,  on  his  own 
credit,  he  executing  his  own  note  only  for  the  purchase-money,  the 
greater  part  of  which  he  subsequently  paid.  At  his  request  the 
lands  are  conTeyed  to  a  trustee  for  the  separate  use,  and  as  the  sep- 
arate estate  of  his  wife.  The  wife  and  her  trustee  are  mere  Tolun- 
teers — the  Toluntary  donees  of  the  husband,  standing  in  his  shoes, 
entitled  only  to  his  rights,  and  bound  by  every  equity  affecting  him. 
As  the  land  would  have  been  indisputably  bound  for  the  purchase- 
money,  if  the  conveyance  had  been  made  directly  to  the  husband, 
and  he,  on  a  merely  good  consideration,  had  made  the  conveyance 
to  a  trustee  for  the  use  of  the  wife,  it  is  equally  bound  under  the 
conTeyance  the  Tender  made  at  the  request  of  the  husband.  The 
trustee  and  wife  are  not  less  Tolunteers  than  if  they  claimed  directly 
from  the  husband's  deed. 

No  question  as  to  the  capacity  of  the  wife  to  contract,  or  as  to 
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her  sepftrate  estate,  its  character  and  liability,  can  arise  against  the 
Tender  seeking  to  enforce  his  lien  for  tlio  purcliase-money.  It  can- 
not become  her  separate  estate,  until  the  pnrchase-money  is  paid. 
The  Tender's  lien  preTails  with  as  mnch  force  against  a  married 
woman  purchasing  land,  as  against  one  fully  sui  juris.  Her  disa- 
bilities may  protect  her,  but  they  can  ncTor  authorize  her  to  take 
and  hold  the  lands  of  another  without  paying  for  them.  Chilton 
T.  Briadefiy  2  Black,  458. 

The  chancellor  erred  in  not  OTerruling  the  demurrer  to  the  bill, 
and  the  decree  must  be  rcTersed  and  the  cause  remanded.  The 
appellees  C.  G.  BecTes  and  J.  H.  Turner  will  pay  the  costs  of  this 
appeal  in  this  court  and  in  the  chancery  court. 


HOWZS  y.  PATTEBaOK. 

(58  aja.  an.) 

OoBunmiitjof  loss  and  profit  is  the  teat  of  a  partnenhip,  oTen  a«  between  the 
partners. 

Where  seTeral  peraone  associated  in  a  single  Joint  adTentnre  for  the  purchase 
and  sale  of  goods  on  Joint  aoconnt,  pro  rata,  porehasing  snch  goods  sepi^ 
lately  or  Jointlj  according  to  their  convenience,  and  finallj  leaving  all  of  the 
goods  wiUi  one  of  their  number  for  sale ;  and  tlie  latter  afterward  borrowed 
money,  execating  a  note  therefor  in  the  name  of  the  Joint  adventurers,  as 
"A,  B  &  Co."  bj  "G  as  partner/'  and  used  the  money  so  borrowed  in  the 
purchase  of  other  goods  for  the  common  stoclc,  and  for  expenses,  held^  in  an 
action  on  the  note,  tliat  all  were  liable  as  partners,  although  on  a  settlement 
and  division  of  the  profits  of  the  adventure  C  had  received  from  the  others 
a  sum  intended  and  sufficient  for  the  payment  of  the  note. 

ACTION  on  a  promissory  note  made  to  plaintiff  by  "Howse,  Stol- 
lenwerck  &  Co.  per  H.  A.  Torbett,  Partner.'*  The  defend- 
antSy  buying  goods  in  Tennessee  for  the  Alabama  market,  casually 
met,  and,  in  pursuance  of  an  understanding,  bought  goods,  either 
jointly  or  separately,  according  to  convenience,  on  joint  account 
prorata;  collected  the  goods  at  Pulaski  in  charge  of  the  defendant 
to  bring  into  Alabama,  with  no  special  instructions  except  to  ^'do 
the  best  he  could,''  and  with  the  oral  agreement  that  the  profits 
wero  to  be  shared  pro  rata.    A  few  days  afterward  Torbett  bor* 
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rowed  money.,  executing  the  note  in  suit  therefor,  and  invested  the 
money  in  other  goods  for  the  common  stock,  and  paid  the  expenses 
of  the  wagon  train  for  the  conveyance  of  the  goods  to  Alabama. 
The  other  defendants  had  left  with  Torbett  a  sufficient  amount  for 
his  expenses,  and  on  a  subsequent  settlement  they  furnished  him 
sufficient  money  for  the  purpose  of  paying  the  note,  but  he  never 
paid  it.  There  was  judgment  for  the  plaintiff,  and  the  defendant 
Howze  appealed. 

B..2f.  Huey,  Powhatan  Lochett  and  W,  L.  Bragg^  for  appellant 

Brooks  ft  Haralson  and  Watthall,  contra. 

Bbiokell,  G.  J.  1.  The  case  presents  but  a  single  material  qnes- 
tion,  the  decision  of  which  rests  on  undisputed  facts,  or  those  about 
which  there  is  but  little  conflict  in  the  testimony.  The  question  is, 
whether  there  was  a  partnership  between  the  appellants,  and  the 
Stollenwercks,  when  the  contract,  on  which  suit  is  founded,  was 
made  ;  and  the  making  of  the  contract  was  within  the  scope  of  the 
partnership.  The  definition  of  a  partnership,  adopted  by  this 
court,  from  approved  elementary  writers,  is,  ^' a  voluntary  contract, 
between  two  or  more  persons,  for  joining  together  their  money, 
goods,  labor,  and  skill,  or  either,  or  all  of  them,  upon  an  agree- 
ment that  the  gain  or  loss  shall  bo  divided  proportionally  between 
them."  Wliite  v.  Toles,  7  Ala.  569.  A  community  of  loss  and 
profit  is  the  test  of  a  partnership,  even  when  the  dispute  is  between 
the  partners.  Moore  v.  Smithy  19  Ala.  774;  Emanuel  v.  Draughn, 
14  id.  303.  Applying  this  definition  and  test  to  the  agreement,  it 
is  conceded,  the  parties  made,  and  the  relation  of  partners  was 
created.  The  subsequent  conduct  of  the  partners — the  joint  sales 
of  the  merchandise  purchased,  and  the  division  of  the  profits  to  the 
several  partners,  in  the  proportion  of  the  funds  they  severally  contrib- 
uted, is  conclusive  that  they  so  recognized  and  construed  the  agree- 
ment they  had  entered  into,  and  on  which  they  transacted  business. 

2.  The  business,  for  which  the  partnership  was  formed,  was  the 
buying  and  selling  of  merchandise.  It  was  a  trading  or  commer* 
cial  partnership.  In  such  partnerships  one  partner  may  borrow 
money,  in  the  name,  and  on  the  credit,  of  the  firm,  by  note,  bill  or 
otherwise,  and  all  will  be  liable.  Am.  Lead.  Gas.  546.  This 
would  be  true,  even  though  the  partner  should  misappropriate  the 
money.    In  this  case  there  is  no  room  for  doubt,  that  the  money 
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borrowed  was  properly  appropriated  for  partnership  parposes.  In- 
deed, so  far  as  a  recovery  appears  to  have  been  had,  the  money  is 
incontrovertibly  shown  to  have  been  used  in  purchasing  salt, which 
formed  part  of  the  common  stock,  and  the  proceeds  of  the  sales  of 
which  swelled  the  amount  divided  among  the  partners. 

On  the  settlement  of  this  partnership,  a  snm  of  money  was  left 
in  the  hands  of  the  partner  who  had  borrowed  the  money,  to  pay 
the  debt  to  the  appellee.  On  these  indisputable  facts,  it  is  mani- 
fest the  appellee  was  entitled  to  a  recovery.  We  do  not  notice  in 
detail  the  various  exceptions  reserved.  If  any  of  them  are  well 
taken,  no  injury  has  resulted  to  the  appellants,  and  they  would  not 
furnish  cause  of  reversal.    Judgment  must  be  affirmed. 

Judgment  affirmed. 


Webster  v.  Singlet. 

0»  Ala.  806.) 

Mortgagee— now  to  apply  proeeedi  of  sale  on  mortgage. 

A  mortgagee,  receiviog  monej  from  the  sale  of  propert j  covered  by  the  mort* 
gage,  is  bound  to  appljr  it  in  extinguishment  of  the  mortgage,  and  cannot 
appropriate  it  to  the  payment  of  an  unsecured  debt  which  he  maj  hold ; 
and  the  surplus  belongs  to  the  subsequent  mortgagees,  and  is  recoverable  bj 
them  in  an  action  of  assumpsit. 

ACTION  for  money  had  and  received.  On  the  1st  of  April, 
1869,  Williams  mortgaged  lands  and  personal  property  to  the 
appellants,  Webster  and  Wilson,  to  secure  a  debt  Afterward  he 
mortgaged  the  same  personal  property  to  Singley  and  others  to 
secure  a  debt.  After  the  mortgage  to  Webster  and  Wilson,  Wil- 
liams incurred  a  further  indebtedness  to  them,  not  secureii  by 
mortgage.  Subsequently,  by  arrangement  between  Williams  and  one 
Jones,  another  unsecured  creditor  of  Williams,  Jones  paid  Webster 
and  Wilson  1550,  and  they  released  the  mortgaged  lands.  This 
amount  was  sufficient  to  pay  the  mortgage  and  about  $200  in  addi- 
tion. The  personal  property  covered  by  the  mortgages  was  sold  to 
Webster  and  Wilson,  by  their  attorney,  and  on  the  sale  he 
announced,  no  objection  being  made  by  them,  that  any  surplus 
over  the  amount  due  on  Webster  and  Wilson's  mortgage  would  be 
applied  on  the  second  mortgage.  The  attorney,  after  applying 
what  was  claimed  by  Webster  and  Wilson,  as  due  on  their  mort- 
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gage,  paid  the  balance,  $200,  to  the  second  mortgagees,  satisfying 
Webster  and  Wilson's  mortgage.  After  applying  the  $200,  the 
second  mortgage  remained  unsatisfied,  and  the  second  mortgagees 
brought  an  action  against  the  attorney  to  recover  the  surplus 
remaining  in  his  hands  after  satisfying  Webster  and  Wilson's  mort- 
gage. The  latter  indemnified  their  attorney,  who  settled  with 
them,  retaining  and  paying  into  court  enough  monny  to  protect 
himself,  and  upon  his  affidavit  showing  their  interest,  they  appeared 
under  the  statute  and  set  up  their  claim.  It  did  not  appear  in  the 
bill  of  exceptions  whether  the  money  was  paid  to  Jones  before  or 
after  the  sale  of  the  personal  property.  The  court  charged  that 
the  money  from  the  sale  of  the  mortgaged  land  must  be  applied 
first  to  the  payment  of  the  mortgage  debts,  and  that  the  second 
mortgagees  need  not  resort  to  a  court  of  equity,  but  could  recover 
in  an  action  at  law  the  surplus  after  the  payment  of  the  first  mort- 
gage to  the  extent  of  the  amount  due  on  the  second  mortgage. 
The  appellants  excepted,  and  assigned  error. 

Smiih  (B  Jtoulhac,  for  appellants. 

Coleman  A  Seay^  cofUra. 

Bbicksix,  C.  J.  It  is  a  clear  principle  of  law,  that  the  souroe  or 
fund  from  which  a  payment  is  derived  will  direct  its  appropriation; 
that  is,  when  money  has  come  from  a  particular  fund,  it  must  be 
applied  in  relief  of  the  source  from  which  the  fund  arises.  Thus  a 
mortgagee,  receiving  from  the  property,  covered  by  the  nsortgage, 
a  sum  of  money,  is  bound  to  apply  it  in  extinguishment  of  the 
mortgage,  and  cannot  appropriate  it  to  the  payment  of  an  unse* 
cured  debt  he  may  hold*  1  Am.  Lead.  Gas.  341 ;  1  Billiard  on 
MorL  27&-9.  It  follows  the  appellants  were  bound  to  apply  the 
moneys  received  from  Jones,  in  consideration  of  the  release  to  him 
of  the  real  estate  covered  by  their  mortgage,  to  the  payment  of  the 
mortgage.  They  were  also  bound  to  apply  the  moneys  received  on 
the  sale  of  the  personal  property  in  the  same  way.  If  the  mort* 
gagor,  Williams,  had  sought  to  redeem,  he  would  have  been  enti- 
tled to  claim  this  appropriation,  and  the  appellants  could  not  have 
claimed  from  him  the  independent  debt  not  secured  by  the  mort- 
gage, and  demanded  it  should  be  paid.  1  Billiard  on  Mort  279. 
The  appellees,  as  subsequent  mortgagees,  had  the  same  right  to 
demand  the  appropriation. 
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2.  The  property  mortgaged  had  been  sold  and  converted  inta» 
money  by  appellants,  they  haying  the  prior  mortgage.  The  sur- 
pins  of  the  proceeds  of  sale,  remaining  in  their  hands  after  the- 
satisfaction  of  their  mortgage,  was  money  had  and  received,  be- 
longing ex  mquo  ei  htmOy  to  the  subsequent  mortgagees.  It  was 
reqpverable  in  an  action  of  assumpsit.  Hitchcock  v.  Lukensy  $ 
Port.  333 ;  Buckabee  v.  Mayy  14  Ala.  263.  In  such  action  it  is 
permissible  for  the  second  mortgagee  to  show  the  sums  received  bj 
the  prior  mortgagees  from  the  property  covered  by  his  mortgage^ 
that  the  sum  in  their  hands  to  which  they  are  entitled  may  bes 
ascertained.  No  resort  to  a  court  of  equity  is  necessary  to  compel 
the  appropriation  of  such  money  to  the  satisfaction  of  his  mort- 
gage.   The  law  makes  the  appropriation. 

The  rulings  of  the  Circuit  Court  conformed  to  these  views,  and 

its  judgment  is  affirmed. 

Judgment  affirfMd^ 
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CSS  Ala.  889.) 

PhgiUian  a*  wUnea    IhOif  to  Utttify  to  maUen  afpnfemiwMX  epkuhm^ 

A  physician  is  pnnisliable  as  for  a  oontempt  for  ref  naiiig  to  testify  as  mof 
•Xpert,  in  a  criminal  case,  withoat  being  paid  for  his  testimony  as  for  • 
pTofeesional  opinion.    (^00^  centra,  note,  p.  619.) 

APPLICATION  for  certiorari.  The  petitioner.  Dr.  Dement^ 
being  called  as  a  witness  for  the  State  on  a  trial  for  murder;, 
and  testifying  that  he  was  a  physician  and  had  seen  the  wounds  iii« 
question,  was  asked  to  describe  their  nature,  character,  and  prob^ 
able  effect  He  declined  to  comply,  stating  that  **  he  had  not  been^ 
remunerated  for  his  professional  opinion,  nor  had  compensadon  for- 
his  professional  opinion  been  promised  or  secured.''  The  court- 
fined  him  five  dollars  for  contempt,  and  entered  judgment  for  ihi^ 
fine. 

Brandon  dt  JoneSy  for  petitioner. 

Makihkg,  J.    The  question  presented  in  this  cause  is  whether 
a  physician  is  punishable  as  for  a  oontempt  for  refusing  to  teatify^ 
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as  an  expert,  without  being  paid  for  bis  testimony  as  for  a  profes* 
sional  opinion. 

In  Best's  "  Principles  of  the  Law  of  Eyidence,"  a  philosophic 
£nglish  treatise  (the  6th  London  edition  of  which  was  issued  last 
year,  and  has  been  recently  published  in  this  country),  he  says  : 
'^The  law  allows  noexcuse  for  withholding  evidence  which  is  releyant 
to  the  matters  in  question  before  its  tribunals,  and  is  not  protected 
from  disclosure  by  some  principle  of  legal  policy.  A  person,  there* 
fore,  who,  without  just  cause,  absents  himself  from  a  trial  at 
which  he  has  been  duly  summoned  as  a  witness,  or  a  witness  who 
refuses  to  give  evidence,  or  to  answer  questions  which  the  court 
rules  proper  to  be  answered,  is  }iable  to  punishment  for  contempt. 
An  exception  exists  in  the  case  of  the  Sovereign,  against  whom,  of 
course,  no  compulsory  process  of  any  kind  can  be  used."  In  a 
note  to  this  paragraph,  referring  to  a  passage  in  a  work  of  Jeremy 
Bentham,  Mr*  Best  says  :  **  The  following  case  has  been  put  in 
illustration  of  the  universality  of  this  rule :  *  Were  the  Prince  of 
Wales,  the  Archbishop  of  Canterbury  and  the  Lord  High  Chan- 
cellor to  be  passing  in  the  same  coacli,  while  a  chimney  sweeper 
and  a  barrow-woman  were  in  dispute  about  a  half-penny  worth  of 
apples,  and  the  chimney-sweeper  and  the  barrow-woman  were  to 
think  proper  to  call  upon  them  for  their  evidence,  could  they 
refuse  it  ?  No  I  most  certainly  not. '  "  Nothing  is  said  in  tUa  work 
in  relation  to  the  exemption  of  physicians  or  other  men  of  science. 

In  ColliiiB  V.  Oodefroy^  1  B.  &  Ad.  950,  in  the  Court  of  King's 
Bench,  £nglaud,  the  plaintiff,  an  attorney,  having  attended  six 
days  on  subpoena  as  a  witness  for  defendant  in  a  civil  cause,  to  tes- 
tify in  respect  to  negligence  and  unskillfulness  in  the  conduct  of  an 
action  by  another  attorney,  and  not  being  called  to  testify,  sued  for 
six  guineas  as  his  regular  fees  for  attendance.  There  was  some 
evidence  also  of  a  consent  to  pay  this  sum.  The  counsel  for  Col- 
lins, the  attorney,  insisted  that  this  was  different  from  the  case  of 
an  indictment  for  a  felony  or  a  misdemi^nor,  in  the  prosecution  of 
which  the  public  may  have  an  interest,  and  that  in  such  a  case  it 
might  be  the  duty  of  every  person,  duly  called  upon,  to  give  hia 
evidence.  '^  But,"  he  said,  ^^  a  party  who  attends  a  court  of  justice 
to  give  his  evidence  in  a  civil  cause,  does  it  not  in  discharge  of  a 
public  duty,  but  to  confer  a  benefit  on  an  individual ;  and  if  he 
sustains  a  loss  thereby,  as  every  professional  man  must,  he  ought  to 
have  a  reasonable  compensation  for  that  loss."    He  referred  to 
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several  prior  cases  and  to  the  practice  as  supporting  his  proposi- 
tion. Ix)rd  TEjrrERDBNy  C.  J.,  delivering  after  advisement,  the 
opinion  of  the  whole  court,  said  :  ^'  If  it  be  a  duty  imposed  by 
law,  upon  a  party  regularly  subpoenaed  to  attend  from  time  to  time 
to  give  his  evidence,  then  a  promise  to  give  him  any  remuneration 
for  loss  of  time  incurred  in  such  attendance  is  a  promise  without 
consideration.     Wo  think  such  a  duty  is  imposed  by  law ;  and    *- 

*  *  *  we  are  all  of  the  opinion  that  a  party  cannot  maintaia 
an  action  for  compensation  for  loss  of  time  in  attending  a  trial  as 
a  witness.  We  are  aware  of  the  practice  which  has  prevailed  id 
certain  cases,  of  allowing  as  costs,  between  party  and  party,  80» 
much  per  day  for  the  attendance  of  professional  men,  but  that, 
practice  cannot  alter  the  law.  What  the  effect  of  our  decision  may; 
be  is  not  for  our  consideration,"  etc.  This  deliberate  and  unani- 
mous decision  of  the  High  Court  of  King's  Bench,  adverse  to  the. 
claim,  was  made  in  1831. 

In  the  Court  of  Common  Pleas,  in  the  same  year,  Pabk,  J.,  in^ 
respect  to  a  similar  question,  said :  *'  In  Moore  y.  Adam  it  was 
stated  that  upon  process  in  this  country  allowance  for  time  is 
made  only  to  medical  men  or  attorneys,  a  rule  which  appears  to  be 
hard  and  partial ;  for  time  to  a  poor  man  is  of  as  much  importance 
as  to  an  attorney."  And  Tindal,  C.  J.,  said  :  '^  If  that  rule  were 
to  undergo  revision,  I  cannot  say  it  would  stand  the  test  of  exami- 
nation. There  is  no  reason  for  assuming  that  the  time  of  medical 
men  and  attorneys  is  more  valuable  than  that  of  others  whose  live- 
lihood depends  on  their  own  exertions."  Lonergan  v.  Royal  Ex^ 
change  Assurance,  7  Bingh.  731.  Afterward,  in  1843,  in  a  nisi 
prius  case,  Webb  v.  Page.  1  Carr.  &  Eirw.  23,  a  witness  who  was 
called  for  plaintiff,  to  speak  as  to  damage  done  to  some  furniture, 
and  the  expense  necessary  to  repair  or  restore  the  injured  articles, 
before  being  sworn  applied  for  compensation  for  his  loss  of  time. 
Maulb,  J.,  held  :  "  There  is  a  distinction  between  the  case  of  a 
man  who  sees  a  fact,  and  is  called  to  prove  it  in  a  court  of  justice, 
and  that  of  a  man  who  is  selected  by  a  party  to  give  his  opinion 
about  a  matter  with  which  he  is  peculiarly  conversant  from  the 
nature  of  his  employment  in  life.  The  former  is  bound  as  a  mat- 
ter of  public  duty  to  speak  to  a  fact  which  happens  to  have  fallen 
within  his  knowledge.  Without  such  testimony  the  course  of  jus- 
tice must  be  stopped.  The  latter  is  under  no  such  obligation. 
There  is  no  such  necessity  for  his  evidence,  and  the  party  who 
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45eleots  him  rnasfc  pay  him/'    It  is  said  that  one  or  more  other  like 
decisions  have  been  made  by  judges  on  the  circuit  in  England,  bnt 
Aire  have  no  report  of  them,  if  there  be  any^  within  oar  reach  here. 
The  case  in  which  the  reasons  for  such  a  ruling  are  best  expressed, 
18  /;*  ihe  Matter  of  Roelker,  in  the  District  Court  of  the  United 
States  for  Massachusetts,  1  Sprague's  Decisions,   276.    During  a 
'trial,  upon  an  indictment,  the  district  attorney  moved  for  a  capias 
4kgainst  Soelker,  a  German,  who  had  been  summoned  to  act  as  an 
antei*preter  of  the  testimony  of  some  German  witnesses,  and  had 
neglected  or  refused  to  attend.     '^  Spragub,  J.,  said  :    ^^  A  similar 
question  has  heretofore  arisen  as  to  experts,  and  I  have  declined  to 
lassue  process  to  arrest  in  such  cases.    When  a  person  has  knowl* 
'«dge  of  any  fact  pertinent  to  an  issue  to  be  tried,  he  may  be  com- 
-pelled  to  attend  as  a  witness.     In  this  all  stand  upon  equal  ground, 
^ut  to  compel  a  person  to  attend  merely  because  he  is  accomplished 
in  a  particular  science,  art,  or  profession,  would  subject  the  same 
individual  to  be  called  upon  in  every  cause  in  which  any  question 
fin  his  department  of  knowledge  is  to  be  solved.    Thus,  the  most 
-reminent  physician  might  be  compelled,  merely  for  the  ordinary 
ivitness  fee,  to  attend  from  the  remotest  part  of  the  district,  and 
^^ive  his  opinion  in  every  trial  in  which  a  medical  question  should 
-arise.     ♦    ♦    ♦    ♦    The  case  of  an  interpreter  is  analogous  to  that 
of  an  expert    It  is  not  necessary  to  say  what  the  court  would  do, 
if  it  appeared  that  no  other  interpreter  could  be  obtained  by  rea- 
.'sonable  effort.    Such  a  case  is  not  made  as  the  foundation  of  this 
.motion.     It  is  well  known  that  there  are  in  Boston  many  native 
<Termans  and  others  skilled  in  both  the  German  and  English  lan- 
guages, some  of  whom,  it  may  be  presumed,  might  without  diffi- 
culty be  induced  to  attend  for  an  adequate  compensation."    The 
iiead-notes,  prepared  by  Judge  Sprague  himself,  in  this  case,  are 
.^ts  follows  :     ''The  court  will  not  compel  the  attendance  of  an  in- 
iterpreter,  or  expert,  who  has  neglected  to  obey  a  stibpmna,  unless 
in  case  of  necessity.     Semhle,   that  a  person  may  be  compelled  to 
.attend  as  an  interpreter,  in  case  no  other  can  be  obtained  to  per- 
form that  office."  Tiiese  are  all  the  decisions  we  have  found  that 
shed  light  on  tiie  question  involved.     And  those  in  England  were 
influenced  by  the  statute  upon  the  subject  of  5  Eliz.,  ch.  9,  which 
enacts  that  the  witness  must  ''have  tendered  to  him  according  to 
liis  countenance,  or  calling,  his  reasonable  charges."    But  in  this 
tjountry,  as   Mr.  Greenleaf  says,  I  Ev.,  l^th  ed.,  §  310,  "  these 
xeasonable  expenses  are  settled  by  statutes  at  a  fixed  sum  for  each 
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day's  actual  attendance  and  for  each  mile's  trayel  from  the  residence 
of  the  witness  to  the  place  of  trial  and  back,  without  regard  to  the 
employment  of  the  witness  or  his  rank  in  life."  See,  also,  Bevised 
Code,  §§  2783,  4220  and  4015  to  40^^1. 

We  haye  quoted  so  largely  from  the  opinions  of  the  courts  in 
causes  before  them,  to  be  adjudicated,  partly  because  it  was  desir- 
able it  should  be  known  what  was  actually  decided,  and  partly 
because  of  the  interest  taken  in  the  question  by  gentlemen  of  the 
medical  fraternity.  They  have  been  led  into  some  error  on  the 
subject  by  the  niisconceptions  of  writers  whose  works  relating  to 
medical  jurisprudence  are. properly  found  in  their  libraries  as  well 
as  in  those  of  lawyers. 

It  will  be  noticed  that  it  has  not  been  adjudged  in  any  of  the 
cases  cited,  that  a  physician  or  other  person  examined  as  an  expert 
is  entitled  to  be  paid  for  his  testimony  as  tor  professional  opinions. 

The  reports  contain  nothing  to  this  effect.  The  English  cases 
only  indicate,  and  it  is  implied  by  the  decision  of  Judge  Sprague, 
that  persons  summoned  to  testify  as  experts  ought  to  receive  com- 
pensation for  their  loss  of  tifne.  And  it  is  to  be  inferred  that  the 
judges  delivering  some  of  the  opinions  thought  the  time  of  such 
a  witness  ought  to  be  valued,  in  the  language  of  the  English  stat- 
ute, ''according  to  his  countenance  and  calling,"  but  it  is  not  inti- 
mated by  any  of  them,  that  a  physician,  when  testifying,  is  to  be 
considered  as  exercising  his  skill  and  learning  in  the  healing  art, 
which  is  his  high  vocation  ;  or  that  a  counselor  at  law,  in  the  same 
situation,  is  exerting  his  talents  and  acquirements  in  professionally 
investigating  and  upholding  the  rights  of  a  client.  If  this  were  so, 
each  one  should  be  paid  for  his  testimony  as  a  witness,  as  he  is  paid 
by  clients,  or  patients,  according  to  the  importance  of  the  case  and 
his  own  established  reputation  for  ability  and  skill.  But,  in  truth, 
he  is  not  really  employed  or  retained  by  any  person.  And  the  evi- 
dence he  is  required  to  give  should  not  be  given  with  the  intent  to 
take  the  part  of  eiflier  contestant  in  the  suit,  but  with  a  strict 
regard  to  the  truth,  in  order  to  aid  the  court  to  pronounce  a  cor* 
rect  judgment. 

Perhaps  the  attitude  of  one  testifying  as  an  expert  of  a  matter  in 
respect  to  which  he  is  made  conversant  or  skilled  by  his  ordinary 
employment,  is  not  so  different  as  is  supposed,  from  that  of  another 
who  testifies  to  acts  or  things  done  by  or  between  the  parties  to  a 
cause.  It  generally  happens  that  after  all  the  direct  facts  of  a 
transaction  are  brought  before  a  court,  a  knowledge  of  other  faots^ 
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not  part  of  the  dealing  or  afEair  between  the  litigants,  is  necessary 
to  a  proper  understanding  and  decision  thereupon.  For  instance 
one  man  may  contract  to  sell  and  deliyer  to  another,  on  a  certain 
future  day,  for  a  price  agreed  on,  a  specified  quantity  of  a  valuable 
commodity,  and  afterward  fail  or  refuse  to  do  so,  and  thereupon 
be  sued  by  the  latter.  Witnesses  to  the  agreement  between  them 
must  be  produced  to  prove  the  contract,  of  course  —  but  when  this 
is  fully  done,  it  must  be  further  shown  to  the  court  and  jury  what 
was  the  value  of  the  commodity  on  the  day  and  at  the  plaee  where 
it  was  to  be  delivered ;  else  it  cannot  be  known  what  sum  of  money 
would  be  an  adequate  compensation  for  the  breach  of  the  ccmtract 

And  to  prove  this  value,  it  may  be  necessary  to  call  in  some  per- 
son who  was  living  at  that  place  at  that  time,  and  a  dealer  in  com- 
modities of  the  same  kind,  who  did  not  know,  and  had  never  before 
heard  of,  the  parties  to  the  cause.  Or,  if  the  contract  supposed 
was  made  in  a  country  foreign  from  that  in  which  the  suit  was 
brought,  and  it  depended  upon  the  laws  of  that  foreign  country 
whether  it  was  valid  or  not,  the  court  would  need  to  be  informed 
what  its  laws  were  concerning  the  making  of  such  a  contract,  that 
it  might  know  whether  or  not  it  was  validly  made.  And  if  lawyers 
of  that  country  were  within  the  jurisdiction  of  the  court,  it  might 
be  necessary  to  have  the  testimony  of  one  or  more  of  them  to  prove 
what  those  laws  were.  Or,  if  the  contract  was  made  and  to  bo 
performed  in  a  place  of  much  trade»  and  contained  terms  having 
a  peculiar  but  well-established  meaning  according  to  the  usage  and 
dealings  among  persons  engaged  in  the  trade,  which  meaning  it 
was  important  to  have  proved,  merchants,  or  persons  engaged 
therein,  would  have  to  be  brought  before  the  court  to  prove  the 
usage  and  meaning,  just  as  an  interpreter  would  be  called  in  to 
translate  writings  in  a  foreign  language. 

In  all  these  instances,  persons  who  may  be  wholly  unacquainted 
with  the  parties  to  a  cause,  and  know  nothing  of  the  transactions 
between  them,  may  be  required  to  come  from  their  offices  and  the 
care  of  their  own  important  affairs,  into  court  to  testify  for  the 
benefit  of  strangers,  in  regard  to  matters  in  which  they  have  them- 
selves become  conversant  only  by  attending  to  their  own  business. 
And  why  are  they  required  to  do  so  P  Because  they  know  things 
important  to  the  right  determination  of  a  controversy  pending. 
And,  in  the  language  quoted  at  the  commencement  of  this  opinion, 
**  The  law  allows  no  excuse  for  withholding  evidence  which  is 
relevant  to  the  matters  in  question  before  its  tribunals,  and  ii  not 
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protected  from  disclosare  by  some  principle  of  legal  policy  ; ''  and 
because,  also,  as  is  well  said  in  regard  to  ardinaty  witnesses  — in 
Ordronaax's  '^  Jarispmdence  of  Medicine"  —  '^  The  administra- 
tion of  JQstice  being  a  source  of  mutual  benefit  to  all  the  members 
of  the  community,  each  is  under  obligation  to  aid  in  furthering  it, 
as  a  matter  of  public  duty.  As  an  ordinary  witness,  or  a  juror, 
every  competent  citizen  may  be  summoned  by  due  process  of  law  to 
appear,  and  render  personal  service  in  court,  without  right  on  his 
part  to  a  speeial  compensation  for  so  doing.  His  time  is,  quoad 
hoc,  claimed  by  the  public  as  a  tax  paid  by  him  to  that  system  of 
laws  which  protects  his  rights  as  well  as  those  of  others."  Ed.  of 
1869,  p.  13&  But  this  accomplished  and  learned  writer  does 
not  sustain,  with  the  authority  of  adjudged  cases,  the  following 
subsequent  passage  in  his  work,  to  wit :  '^  It  is  evident  that  the 
skill  fuid  professional  experience  of  a  man  are  so  far  his  individual 
capital  and  property,  that  he  cannot  be  compelled  to  bestow  it 
gratuitously  upon  any  party.  Neither  the  public,  any  more  than 
a  private  persiMi,  have  a  right  to  extort  services  from  him  in  the 
line  of  his  profession,  without  adequate  eompeusation.  On  the 
witness  stand,  precisely  as  in  his  office,  his  opinions  may  be  given 
or  withheld  at  fdeasure;  for  a  skilled  witness  cannot  be  compelled 
to  give  an  opinion,  nor  committed  for  contempt,  if  he  refuses  to 
do  so.  Whoever  calls  for  an  opinion  from  him  in  chief  is  under 
obligation  to  remunerate  him,  since  he  has  to  that  extent  employed 
him  professionally;  and  the  expert  at  the  outset  may  decline  giv- 
ing his  opinion,  until  the  party  calling  him  either  pays  or  agrees 
to  pay  him  for  it."  The  first  two  sentences  above  quoted  are  prob- 
ably correct  as  general  propositions.  And  the  same  might  be  as 
truly  said  of  the  time  and  knowledge  of  other  persons.  But  the 
exception  in  favor  of  experts  thus  contended  for,  against  the  gen- 
eral rule  relating  to  witnesses,  is  not  established;  and  other  pas- 
sages in  the  same  work  indicate  reasons  why,  until  the  legislature 
make  provision  for  the  compensation  of  experts,  the  courts  must, 
in  a  manner  that  shall  be  as  little  oppressive  as  possible,  insist,  on 
proper  occasions,  upon  their  attending  and  testifying  as  ordinary 
witnesses.  Thus,  the  author  truly  says  :  '^  As  all  definite  knowl- 
edge springs  from  the  possession  of  facts  corroborating  previous 
conjectures,  so  evidence  is  the  expression  of  a  necessity  of  the 
human  mind  for  all  such  facts  as  will  enable  it  to  form  a  conclu- 
sive judgment.  '  Without  evidence,  therefore,  there  can  be  no 
knowledge;  and  in  order  to  secure  it,  the  law  seeks  for  testimony 
Vol.  XXV  —  78 
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either  throagh  the  mouths  of  living  witnessee,  the  agency  of  writ- 
ten instmments,  material  objects  and  snrronnding  circamstanceSy 
or  expressions  of  opinions  predicated  npon  an  acknowledged  state 
of  facts."  And  again  he  says  in  relation  to  experts  when  testifying 
as  witnesses  :  '^  They  are  tmly  adrisers  of  the  court,  amiei  curim, 
rather  than  parties  interested  in  the  issue  of  the  trial.  ^  And  he 
adds  :  *^  This  fact,  it  is  painful  to  confess,  is  too  much  ignored 
both  by  counsel  as  well  as  courts,  and  the  expert  is  constantly  apt 
to  be  treated  like  an  interested  party  whose  every  word  is  tainted 
with  the  prejudice  of  a  personal  concern  in  the  transaction.''  It 
may,  however,  be  said  of  other  witnesses  also,  that  —  in  theory  — 
they  are  disinterested,  and  amid  curim.  All  witnesses  should  be 
so,  whether  testifying  to  the  facts  of  a  transaction  that  happened 
under  their  own  observation,  or  to  those  natural  laws  and  effects 
which  are  learned  only  by  experiment  and  study.  And  we  may 
add  that  a  cross-examination  of  those  of  the  latter  class  must  be 
allowed  as  well  as  of  those  of  the  former,  in  order  that  it  may  be 
ascertained  (so  far  as  by  such  means  it  may  be),  whether  they  do, 
indeed,  so  well  and  accurately  know  the  matters  and  things  about 
which  they  testify,  and  are  so  free  from  bias  and  partisanship 
toward  the  individaals  concerned,  or  conflicting  schools  and  theo- 
ries, as  to  be  wholly  trustworthy  witnesses.  For,  in  fact,  they  all 
are  witnesses  at  last.  And  the  same  principle  which  justifies  the 
bringing  of  the  mechanic  from  his  work-shop,  the  merchant  from 
his  store-houses,  the  broker  from  'change,  or  the  lawyer  from  his 
engagements,  to  testify  in  regard  to  some  matter  which  he  has 
learned  in  the  exercise  of  his  art  or  profession,  authorizes  the 
summoning  of  a  physician,  or  surgeon,  or  skilled  apothecary,  to 
testify  of  a  like  matter,  when  relevant  to  a  cause  pending  for  deter- 
mination in  a  judicial  tribunal.  And  if  in  a  prosecution  of  an  indi- 
vidual for  murder,  it  was  proved  that  his  supposed  victim  had,  a 
short  time  before  his  death,  drank  something  which  he  had  received 
from  the  accused,  and  a  chemist  had  analyzed  the  liquid,  and  tes- 
tified what  substances  it  contained;  and  a  physician  was  summoned 
to  prove  what  effect  they  would  have  when  taken  into  the  stom- 
ach of  a  living  man,  and  what  would  be  the  symptoms  of  such 
effect,  no  court  would  be  excusable  in  exonerating  the  physician 
from  giving  such  evidence,  solely  on  the  ground  that  it  would  be  a 
professional  opinion  for  which  he  had  not  been  paid,  or  received  a 
promise  of  payment  In  so  testifying  he  would  not  be  practicing 
the  healing  art;  he  would,  like  the  merchant,  or  the  lawyer,  or  the 
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mecbaaicy  before  referred  to,  be  deposing  only  to  things  which  ho 
had  learned  in  the  course  of  his  occupation  or  profession,  or  of  the 
preparation  for  it,  and  the  disclosure  of  which,  to  the  court,  would 
conduce  to  a  correct  understanding  of  a  cause  before  it.  His  tes- 
timony would  concern  the  administration  of  justice.  And  of  him, 
as  of  the  other  witnesses,  it  could  be  justly  '*  claimed  by  the  pub- 
lic, as  a  tax  paid  by  him  to  that  system  of  laws  which  protects  his 
rights  as  well  as  others."  The  decisions  of  courts  concern  the  prop- 
erty, reputation,  liberty  or  lives  of  men,  and  arc  carried  into  exe- 
cution as  the  judgments  of  the  law.  Every  individual,  high  or 
low,  is  subject  to  them.  It  is,  therefore,  of  vital  public  interest 
that  the  tribunals  which  pronounce  these  judgments  shall  have 
power  to  coerce  the  production  of  any  relevant  evidence  existing 
within  the  sphere  of  their  jurisdiction,  requisite  to  prevent  them 
from  falling  into  error. 

Nothing  we  have  said  is  intended  to  support  the  proposition,  that 
a  physician  or  surgeon  could  be  punished  as  for  a  contempt  for 
refusing,  unless  paid  therefor,  to  make  a  posi-jnortetn  examination, 
or  undertake  any  other  operation,  requiring  skill  and  special  pro- 
fessional training,  in  order  to  qualify  himself,  when  desired  by  a 
court  so  to  do,  to  testify  in  a  cause.  This  question  is  not  before 
us.  And  it  is  not  probable  that  such  a  case  will  ever  arise  between 
judges  of  this  State,  and  a  profession  so  distinguished  as  that  to 
which  petitioner  belongs,  by  liberal  culture  and  a  high  sense  of 
honor  and  duty.  The  case  of  Oaslon  v.  Commiitsioners  of  Marion 
Cotrntt/y  3  Ind.  497,  where  it  was  held  that  tlie  county  would  be 
liable  for  such  a  service  performed  in  Indiana  at  the  request  of  a 
coroner  there,  touches  tliat*question  —  but  none  involved  in  this 
cause. 

We  infer  from  circumstances  disclosed  by  this  record,  though  it 
does  not  so  expressly  appear,  that  this  was  designed  by  petitioner 
to  be  a  test  case  merely,  on  this  subject  After  a  small  fine  was 
imposed  upon  him  by  the  court,  for  refusing  obedience  to  its  re- 
quirement to  testify,  he  did  give  his  testimony,  and  the  motion  to 
set  aside  the  fine  afterward,  and  refusal  of  the  court  to  do  so,  were 
probably  intended  to  present  a  case  to  be  decided  here. 

We  find  no  error  in  the  judgment  of  the  court  below,  and  it  is, 

therefore,  affirmed. 

Judgment  affirmed. 

Note  bt  the  Reporter.  —  Preoiselj  the  coiitnu^  dootritie  wad  held  bj  the 
Sapreme  Court  of  Iudiaiia»  iii  Bxkchai^n  v.  StaU^  Koveinber,  1S77.    17  Alb. 
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Law  Jour.  243.  There,  the  appellant.  Dr.  Buchanan,  was  called  to  testify  as  an 
expert,  on  the  trial  of  an  Indictment  for  rape.  He  declined  to  answer  quee* 
tlons  depending  entirely  on  medical  knowledge  unless  he  received  compensa- 
tion beyond  that  of  an  ordinary  witness.  He  was  committed  for  contempt. 
The  opinion  in  that  case  is  as  follows : 

WoBDBK,  J.  The  question  presented,  being  a  novel  one  In  Indiana,  so  far  aa 
we  are  advised,  and  an  Important  one,  we  have  bestowed  such  time  mud  oare 
upon  its  consideration  as  its  importance  seemed  to  require. 

It  must  be  and  is  conceded  that  a  physician  or  surgeon,  when  called  upon, 
must  attend  and  testify  to  facts  wlthin*his  knowledge,  for  the  same  oompen* 
sation,  in  the  way  of  fees,  as  any  other  witness.  In  respect  to  facts  within  hla 
knowledge,  he  stands  upon  an  equality,  in  reference  to  compensation,  with 
all  other  witnesses.  But  the  question  presented  is,  whether  he  can  be  com- 
pelled to  give  a  professional  <»pinlon  without  compensation  other  tlMu  the 
ordinary  fees  of  witnesses. 

In  England,  there  is  some  diversity  in  the  decisions  In  respect  to  the  question 
whether  an  attorney  or  medical  man  is  entitled  to  higher  compensation  f<»r 
attendance  as  a  witness  than  ordinary  witnesses.  This  diversity,  h<»wever, 
relates  to  witnesses  required  to  testl^  to  facts,  and  not  to  give  profeeslonttl 
opinions.  In  respect  to  professional  oplni<ms,  we  are  not  aware  «>f  aity  diver- 
sity of  decision.  In  note  2  to  section  810, 1  Greenl.  £v.,  Itfth  ed.,  it  Is  said: 
**  An  additional  compensation  foi^oss  of  time  was  formerly  allowed  to  medical 
men  and  attorneys,  bat  this  rule  Is  now  exploded.  But  a  reasonable  eonpen- 
satlon  paid  to  a  foreign  witness,  who  refused  to  come  without  It,  and  whoeo 
attendance  was  essential  in  the  cause,  will,  in  general,  be  allowed  and  taxed 
against  the  losing  par^.  See  Lonergan  v.  The  Royal  Exehangt  Anurance^  7 
Blng.  r»i  8.  c,  Id.  rJ»;  CoUitta  v.  Godefroy,  1  B.  Ic  Ad.  9^.  There  Is  atoo  a 
distinction  between  a  witness  of  facts  and  a  witness  selected  by  a  party  to  give 
his  opinion  on  a  subject  with  which  he  is  peculiarly  conversant  from  his  em- 
ployment ill  life.  The  former  is  bound  as  a  matter  of  public  duty  to  testify  to 
facts  within  his  knciwledge.  The  latti*r  is  under  no  such  obllgatl<m,  and  the 
party  who  selects  him  must  pay  him  for  hin  time  before  he  will  be  oompelled 
to  testify.  WeUb  v.  Page,  1  Car.  &  Kir.  */S."  The  case  of  Lonergan  v.  The  Royal 
Exchange  Aamirancej  referred  to  in  the  above  note,  was  not  the  caseof  a  witness 
called  to  give  a  profesnioiial  opinion,  but  the  witness  was  a  foreign  sea  captain, 
without  whose  presence  the  plaintiff  *s  attorney  **  deemed  it  unsafe  to  trust 
the  trial  (»f  the  cause  to  written  depositions,  bo  long  as  he  could  prevail  on  the 
captain  to  remain  in  England  to  give  his  evidence  personally  on  the  trial  be- 
fore the  Jury;  inasmuch  as  the  demeanor  and  manner  of  Captain  Moflktt*s 
giving  his  evidence  before  the  jury  might  have  great  weight  with  the  jury,  in 
addition  to  his  intelligent  and  gentlemanly  appearance.**  Tindau  C.  J.,  said* 
amongst  other  things:  **  But  the  general  rule  has  been  that  when  witnesses 
attend  under  a  subpcena,  none  receive  any  allowance  for  loss  of  time,  except 
medical  men  and  nttoriipys.  If  that  rule  were  to  undergo  revinloii,  I  catiiiot 
say  that  it  would  stand  the  test  of  examination.  There  is  no  reason  for  assum- 
ing that  the  time  of  medical  men  and  attorneys  is  more  valuable  than  that  of 
others  whose  livelihood  depends  on  their  own  exertions.  But  that  rule  Is  not 
applicable  to  the  case  of  a  foreign  witness,  who  may  refuse  to  attend  if  the 
terms  he  proposes  are  not  acceded  to.  If  he  asks  only  what  is  reasonable,  I 
cannot  see  why  it  should  not  be  allowed,  and  be  charged  to  the  unsuccessful 
party.'* 

The  case  which  is  supposed  to  hsve  exploded  the  rule  that  attorneys  and 
medical  men  are  to  have  additional  compensation  for  loss  of  time,  Is  tiiat  of 
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Cvtiius  V.  Oodefroy^  cited  in  the  above  note.  In  that  case  Colli  119  sued  Gode- 
fnij,  to  reooYer  a  remuneration  for  plaintiff's  loss  of  time,  in  attending  im  a 
witness,  under  a  subpooua  issued  by  Godefroj,  in  a  ease  lu  which  Godefroj  was 
a  party.  The  plaintiff  attended  six  days  as  a  witness,  but  was  not  called  upon 
to  give  his  evidence.  Lord  Tsntbbdek  C.  J.,  said :  *'  If  it  be  a  duty  imposed 
by  law  upon  a  party  regularly  snbpoonaed  to  attend  from  time  to  time  to  give 
his  evidence,  then  a  promise  to  give  him  any  remuneration  for  loss  of  time  in* 
curred  in  such  attendance  is  a  promise  without  consideration.  We  think  such 
a  duty  in  imposed  by  law,  and  on  cousideruti<»n  of  the  statute  of  Elixaboth, 
and  of  the  cases  which  have  been  decided  on  the  subject,  we  are  all  of  the 
opinion  that  a  party  cannot  maintain  an  action  for  compensation  for  loss  of 
lime  in  attending  a  trial  as  a  witness.  We  are  aware  of  the  practice  which  haa 
prevailed  In  certain  oases  of  allowing  as  costs  between  party  and  party  so 
much  per  day  for  the  attendance  of  professional  men,  but  that  practice  cannot 
alter  the  law.  What  the  eflbct  of  our  declsioit  maj  be  is  not  for  our  consid- 
eration. We  think  on  principle  that  an  action  does  not  lie  for  a  compensation 
to  a  witness  for  loss  of  time  in  attendance  under  a  subpaona." 

But,  notwithstanding  the  case  above  noticed,  the  rule  allowing  professional 
men  additional  compensation  was  followed  in  England  as  late  as  1882.  In  the 
case  of  Parhln»07t  v.  AtMnsofi,  31 L.  J.  C  P.  (N.  8.)  190,  the  master  had  allowed 
the  expenses  of  an  att<iruey  who  was  called  as  a  witness,  but  did  not  give  pro- 
fessional evidence,  on  the  higher  scale  allowed  to  professional  witnesses.  On 
motion  for  a  rule  to  show  cause  why  the  taxation  should  not  be  reviewed, 
Rarlc,  C  J.,  said :  ^*  We  do  not  approve  of  the  rule  which  is  said  to  prevail  in 
criminal  cases,  that  if  a  surgecm  is  called  to  give  evidence  not  of  a  professional 
character,  ho  is  only  to  have  the  expcnises  of  an  ordinary  witness.  We  think 
the  master  was  quite  right  in  allowing  the  expenses  of  this  witness  on  the 
higher  scale."  80,  also,  in  the  case  of  Turtier  v.  Turner^  6  Jurist,  1850,  p.  880, 
the  master  allowed  one  Marcus  Turner,  a  bairister,  of  London,  one  pound  and 
a  sbilliug  a  day  for  attendance  as  a  witness.  The  Vice  -Ohancellor  said :  ''  The 
right  of  a  professional  man  to  one  pound  and  a  shilling  per  day  was  founded 
on  the  fact  of  his  being  Abstracted  from  his  functions.  It  was  unnecessary  to 
say  what  classes  came  within  the  definition  *  professional  man,'  but  there  was 
no  doubt  that  a  barrister  did,  and  if  subpoenaed  as  a  witness,  he  had  a  right 
to  receive  the  remuneration,  small  or  scanty  as  it  was."  The  motion  to  vary 
the  taxation  was  overruled. 

The  foregoing  cases,  however,  do  not  decide  the  point  involved  here,  and 
ihey  have  been  noticed  rather  with  a  view  of  showing  that  they  are  not  in 
conflict  with  the  right  claimed  by  the  appellant  than  as  establishing  that  right. 
We  c<»me  now  to  authorities  more  directly  in  point. 

The  case  of  Webb  v.  Page,  cited  In  the  above  note  from  Greenl.  £v.,  decided 
in  1848,  was  an  action  for  negligence  in  carrying  goods.  A  witness  was  called 
for  the  plaintiff  to  speak  (»f  the  damage  sustained  by  the  gcxids,  0(»tii»isting  of 
cabinet  work,  and  the  expense  that  would  be  necessary  to  restore  or  replace 
the  injured  articles.  The  witness  demanded  compensation,  and  Maui<b,  J.,  in 
deciding  the  point,  used  the  language  set  out  in  the  latter  part  of  the  note 
above  cited  from  Greenleaf.  The  witness,  upon  receiving  an  undertaking  for 
liis  pay,  was  examined.  This  18  the  <»nly  English  ouse  that  bears  directly  upoit 
the  point,  of  which  we  hare  any  knowledge.  The  American  oases  are  not 
numerous,  and  we  proceed  lo  notice  such  as  there  are. 

[Omitting  the  quotation  fntm  Matter  of  Uorlker^  given  in  the  principal  case.] 

In  the  case  of  The  Ptui»le  v.  Mouiyomery,  13  Abb.  Pr.  (N.  8.)  207,  Mont- 
gomery was  indicted  for  murder.    The  district  attorney  had  procured  tha 
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atteiidanoe  of  Dr.  Hammond  as  a  witness  to  testify  prf>femloiiall7  fit  the  case, 
who  was  paid,  or  was  to  be  paid,  the  sum  of  $600,  for  bis  attendaiioe  and  ser- 
vloes  as  suob  witness.  This  was  complained  of  as  an  irregularltj.  The  court 
said,  E.  D.  Smith.  P.  J.,  delivering  the  opinion  -  **  We  do  not  see  that  the  call- 
ing of  Dr.  Hammond  as  a  witness  and  the  payment  to  him  of  a  sufllolent  aam 
to  secure  his  attendance  at  the  court  during  the  trial  was  In  any  respect  an 
Irregularity,  or  did  any  wrong  to  the  prisoner.  It  seems  to  us  that  the  district 
attorney  was  acting  in  the  line  of  his  duty  as  public  prosecutor  In  securing  the 
attendance  of  a  proper  medical  witness  of  high  repute  to  meet  the  distinguished 
medical  experts,  which  he  knew  the  prisoner  expected  to  call  on  his  side.    * 

*  *  The  district  attorney,  it  is  true,  might  have  required  the  attendance  of 
Dr.  Hammond  on  subpoona,  but  that  would  not  have  sufficed  to  qualify  him  to 
testify  as  an  expert  with  clearness  and  certainty  upon  the  questions  inyolved. 
He  would  have  met  the  requirements  of  the  subpoena  If  he  had  appeared  In 
court  when  he  was  required  to  testify  and  give  proper  Impromptu  answers  to 
such  questions  as  might  then  have  been  put  to  him  in  behalf  of  the  People. 
He  could  not  have  been  required,  under  process  of  subpoena,  to  examine  the 
case,  and  to  have  ficed  hit  Mil  and  knotoltdffe  to  ettabU  Kim  to  give  an  opinion 
upon  any  jioints  of  the.  ease,  nor  to  have  attended  during  the  whole  trial  and 
attentively  considered  and  carefully  heard  all  the  testimony  given  on  both 
sides.  In  order  to  qualify  him  to  give  a  deliberate  opinion  upon  such  testimony, 
as  an  expert,  In  respect  to  the  question  of  the  sanity  of  the  prisoner.  Pro* 
fessional  witnesses,  I  suppose,  are  more  or  less  paid  for  their  time,  servloea 
and  expenses,  when  called  as  experts  In  Important  cases,  In  all  parts  of  the 
country." 

Thuse  cases  go  far  to  establish  the  -position  contended  for  by  the  appellant. 
But,  on  the  otlrer  hand,  the  case  of  Ex  parte  Dement,  decided  by  tlie  Saptwne 
Court  of  Alabama,  and  reported  in  6  Cent.  L.  J.  11,  decides  that  a  physician 
or  surgeon  may  l>e  compelled  to  testify  as  an  expert,  where  the  testimony  la 
relevant  to  a  cause  pending  before  a  Judicial  trilmnal,  without  being  paid  aa 
for  a  professional  opinion. 

Having  thus  considered  the  cases  that  Iwve  come  uitder  our  notice  iMaring 
on  the  subject.  It  may  be  well  to  look  at  the  works  of  text  writers,  for  they 
famish  at  least  some  evidence  of  what  the  law  is.  In  I  Taylor's  Med.  Jur.,  p 
10,  it  is  said:  ** Before  being  sworn  to  deliver  his  evidence,  a  medical  or 
scientific  witness  may  claim  the  payment  of -his  cnstomaiy  fees,  unless  an 
arrangement  has  already  been  made  between  him  and  the  solleitors  who  have 
sent  him  a  subpoena.  These  fees  are  generally  made  matter  of  private  arrange- 
ment between  the  witness  and  the  attorney."  This  cleaiiy  implies  that  he  is 
to  be  paid  his  customaiy  fees  for  an  opinion,  and  that  he  may  demand  pay* 
meiit  before  delivering  his  evidence.  But  we  doubt  whether  he  could  make 
the  demand  before  being  sworn,  f<»r  he  might  be  called  upon  to  prove  some 
fact  within  his  knowledge. 

In  The  Jurisprudence  of  Medicine  In  Its  Belations  to  the  Law  of  Contracts, 
Torts  and  Evidence,  by  John  Ordronaux,  II  114, 115,  It  is  said;  "But  once  put 
upon  the  stand  as  a  skilled  witness,  his  (the  physician's)  obligation  to  the  pub- 
lic now  ceases,  and  he  stands  in  the  p<Mltlon  of  any  professional  man  consulted 
in  relation  to  a  subject  on  which  his  opinion  Is  sought.  It  Is  evident  that  the 
skill  and  professional  experience  of  a  man  are  so  far  his  Individual  capital  and 
property,  tliat  he  cannot  be  compelled  to  bestow  it  gratuitously  upon  any 
party.  Neither  the  public,  any  more  tlian  any  private  person,  have  a  right  to 
extort  services  from  him  In  the  line  of  his  profession  without  adequate  com- 
pensation.   On  the  witness  stand,  precisely  as  in  his  office,  his  opinions  may 
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be  given  or  withheld  at  pleasure,  for  a  skilled  witness  cannot  be  compelled  to 
give  an  opinion  nor  be  committed  for  contempt  If  he  refuses  to  do  bo.    *    * 

*  As  the  result  of  the  foregoing  oouolusioos,  it  may  be  said  that  a  witness ' 
who  is  called  in  an  action  to  depose  to  a  matter  of  opinion,  depending  on  his 
skill  in  a  particular  trade,  has,  before  he  is  examined,  a  right  to  demand  from 
the  party  calling  him  a  compensation  for  his  services;  for  there  is  a  wide  dis* 
tinction  between  a  witness  thus  called  and  a  witness  who  is  called  to  depoee  to 
facts  which  he  waiw,"  Then  follow  the  remarks  of  Maulx,  J.,  in  the  case  of  Webb 
T.  PoQtj  which  have  already  appeared  in  this  opinion. 

In  2  Phil.  Ev.,  4th  Am.  Ed.,  p.  828,  it  is  said :  '*  With  respect  to  compensa^ 
tion  for  loss  of  time,  the  general  rule  is,  that  It  ought  not  to  l>e  allowed; 
though  some  compensation  has  usually  been  allowed  to  medical  men  and 
attorneys,  but  not  others.  And  there  seems  to  be  a  reasonable  distinction  be* 
tween  the  case  of  a  witness  called  to  depose  to  a  fact,  and  one  who  is  called  to 
speak  to  a  matter  of  opinion,  depending  on  his  skill  In  a  particular  profession 
or  trade;  the  former  is  bound,  as  a  matter  of  public  duty,  to  speak  to  the  fact 
which  has  occurred  within  his  knowledge,  but  the  latter  Is  under  no  such  obli* 
gation,  and  is  selected  by  the  party  to  give  his  opinion  merely,  and  he  Is  enti- 
tled, therefore,  to  demand  a  compensation  for  loss  of  time.'* 

In  1  Redf .  on  Wills,  note  44  to  pi.  81,  pp.  154-6,  the  author  says :  *'  The  follow- 
ing propositions  may  be  of  interest:  1.  It  is  clear  that  experts  are  not  obliged 
to  give  teitlmony  upon  mere  speculative  grounds,  and  where  they  have  no  per* 
sonal  knowledge  of  the/ocCs  in  the  case  If  they  have  had  personal  knowledge 
of  the  testator  it  may  fairly  be  regarded  as  amounting  to  the  knowledge  of 
fMts.  But  unless  this  is  the  case,  a  medical  witness  is  not  obliged  to  obey  the* 
ordlnaiy  witness  subpcsna,  and  will  not  be  held  in  contempt  for  disobeying  it. 
This  has  been  so  ruled  at  nUt  priut  in  England  within  the  last  few  yioars.  2. 
The  expert  is  not  obliged  to  examine  books  and  precedents,  with  a  view  to 
qualify  kimself  to  give  testimony;  nor  Is  he  obliged  to  examine  into  the  facta 
of  eases  by  personal  inspection  of  Individuals,  whose  state  may  be  the  subject 
of  controversy  in  the  courts.  8.  It  being  purely  matter  of  conventional 
arrangement  between  professional  experts  and  those  who  desire  to  employ 
them  M  witnesses,  both  In  regard  to  their  acting  as  such,  and  also  their  makliig^ 
preparaikm  to  enable  them  to  give  such  testimony,  it  vIrtnaUy  places  a  price 
upon  such  testimony  in  the  market,  and  its  price  is  likely  to  range  somewhat 
according  to  its  ability  to  aid 'one  or  the  other  of  the  parties  litigant.  The 
tendency  of  this  is  to  make  it  partisan  and  one*sided,  as  a  general  thing.** 

Judge  Rkdhkld  in  no  manner  dissents  from  the  above  propositions  M  legfi 
ones,  but  suggests,  not  that  experts  are  not  entitled  to  be  paid,  but  that  the 
law  should  be  so  changed  **  that  this  class  of  witnesses  should  be  selected  by 
the  court,  and  that  this  should  be  done  wholly  Independent  of  any  nomina- 
tion, recommendation  or  interference  of  the  parties,  as  much  so,  to  all  intents* 
as  are  the  Jurors.  To  this  end,  therefore,  the  compensation  of  scientific  ex- 
perts should  be  fixed  by  statute,  or  by  the  court,  and  paid  out  of  the  public 
treasuiyy  and  either  charged  to  the  expense  of  the  trial,  as  part  of  the  C4»ste 
of  the  caDS€»,'or  not,  as  the  legislature  should  deem  the  wisest  policy.*'  Iowa 
has  legislated  upon  the  subject,  so  that  the  court  is  to  fix  the  compensation  with 
reference  to  the  time  employed,  and  the  degree  of  learning  or  skill  required. 
Snifder  v.  Jotsa  City^  40  Iowa,  646. 

The  elementary  authorities,  and  the  cases  of  WM  v.  Page,  and  in  the  MoiUt 
cf  RoeOt^Tt  sypro,  clearly  and  unmlslakab^  point  to  the  conclusion  that  the 
appellant  was  not  bound  to  give  his  professional  opinion  without  having  been 
paid  therefor.    It  would  seem  on  general  principles  that  the  knowledge  and 
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lefiriiitig  of  a  pbysioUii  should  be  regarded  as  his  property  whioh  ouffht  not  to 
be  extorted  from  blm  in  the  form  of  opiiii(»ti«  without  just  oompeiiMtlon.  As 
was  said  by  this  court  of  an  attorney  in  ttie  ease  of  Webb  v.  BtUt^  6  Ind.  18: 
*'  To  the  attorney  his  profession  is  the  means  of  livelihood.  His  legal  knowl- 
edge is  his  capital  stock.  His  professional  services  are  no  more  at  the  mercy  of 
the  public,  as  to  remuneration,  than  are  the  goods  of  the  merchant,  ortheorops 
of  the  farmer,  or  the  wares  of  the  mechanic  The  law  which  requlnt  gimtol- 
ious  ser^'toes  from  a  particular  class,  in  eifect  imposes  a  tax  to  that  extent  upon 
such  class — clearly  in  violation  of  the  fundamental  law,  which  prviyides  for  a 
uniform  and  equal  rate  of  assessment  and  taxation  upon  all  the  cltlxeDi.  *  * 
The  Idea  of  one  calling  enjoying  peculiar  privileges,  and  therefore  being  more 
hcniorable  than  any  other,  is  not  congenial  to  our  institutions.  And  tliat  any 
class  should  be  paid  for  their  particular  services  in  empty  honors  is  an  obeolete 
idea,  belonging  to  another  age  and  to  a  state  of  society  hostile  to  liberty  and 
equal  rights.** 

In  Itrael  v.  Tf$e  States  8  Ind.  467,  it  was  held  that  the  services  of  witneeses,  in 
criminal  cases,  were  uot  '*  particular  services,"  within  the  meaning  of  the  Ck>n- 
etitution.  This  is  conceded.  Witnesses  who  know  anything  of  a  CMe,  how- 
ever high  or  low,  rich  or  poor,  learned  or  unlearned  they  may  be,  or  whether 
occupjing  public  or  private  stations  in  life,  all  stand  upon  au  equality  In  thitf 
respect  and  must  attend  as  witnesses  without  other  compensation  than  that 
provided  by  law.  This  is  a  burden  that  falls  up<»ii  all  alike.  The  witnesses  are 
bound  to  attend,  and,  in  the  language  of  some  of  the  authorities  before  cited, 
**8pealc  to  the  facts  whioh  have  occurred  within  their  knowledge.*'  But  the 
«ase  decides  nothing  upon  the  point  here  involved.  The  case  of  Mythe  v.  The 
StaUy  4  Ind.  626,  however,  is  exactly  in  point  in  principle.  There  Blythe,  an 
attoriu'j  of  the  court,  was  appointed  to  defend  a  pauper  on  tiie  charge  of  a 
laroenj.  Blythe  denied  the  right  of  the  court  to  demand  his  pntfessionai  ser- 
vices without  compensation,  and  refused  to  act.  F(»r  this  refusal  the  court 
adjudged  him  guilty  of  contempt.  This  court  held,  under  the  provision  of  the 
Constitution  alnive  set  out,  tiiat  he  was  not  bound  to  perform  the  service. 

In  Webb  v.  Daird,  6  Ind.  13,  Baird  had  been  appointed  to  defend  a  pauper  on 
■a  criminal  charge  and  had  performed  the  service,  and  the  question  involved 
was  whether  he  was  entitled  to  compensation  from  the  county.  Judge  Stuart 
said  in  delivering  the  opinion  of  the  court,  that  **  the  law  which  requires  gratui- 
tous services  from  a  particular  class,  in  eifect  imposes  a  tax  to  that  extent  upon 
such  class— clearly  in  violation  of  the  fundamental  law,  whioh  provides  for  a 
uniform  and  equal  rate  of  assessment  and  taxation  upon  all  the  citiseus.*' 

But  if  the  professional  services  of  a  lawyer  cannot  be  required  In  a  civil  or 
criminal  oase  without  compensation,  how  can  the  pnifessional  services  of  a 
physician  be  thus  required?  Is  not  his  medical  knowledge  his  capital  stock t 
Are  his  professional  services  more  at  the  mercy  of  the  public  than  the  services 
•of  a  lawyer?  When  aphyiiician  testifies  as  an  expert  by  giving  his  opinion,  he  i6 
performing  a  strictly  gntfessional  service.  To  l>e  sure  he  performs  that  service 
under  the  sanction  of  an  oath.  So  does  the  lawyer  when  he  performs  any  ser- 
vice in  a  cause.  The  position  of  a  medical  witness  testifying  as  au  expert  is 
much  more  like  that  of  a  lawyer  than  that  of  an  ordinary  witness  testifying  to 
facts.  The  purpose  of  this  service  is  not  to  prove  facts  in  the  cause,  but  to  aid 
the  court  or  jury  in  arriving  at  aproperooncluslon  from  facts  otherwise  proved. 
Is  n<:t  thid  iilso  the  province  aud  business  of  an  atturiiey?  And  are  not  the 
services  of  eavh  equally  ''particular?"  All  attempts  to  malce  a  difference  in 
the  two  cnsBii  are  but  losing  sight  of  the  substance  and  grasping  tit  the  shadow. 

If  Dhysicians  aud  surgeons  can  be  compelled  to  render  professional  servicea 
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by  giriug  their  opiiiioiit  ou  the  trial  vt  criminal  cases  without  compensation* 
then  an  eminent  physician  or  surgeon  may  be  compelled  to  k*}  to  any  part  of 
the  State,  at  aiiv  and  all  times,  to  render  snch  services  without  other  compeii* 
•atiou  than  such  as  lie  may  recover  as  ordinary  witness  tees  from  the  defeudaut 
in  the  prosecution,  depending  upon  his  conviction  and  ability  to  pay.  This, 
under  the  general  principles  of  law  and  the  Constitution  of  the  State,  he  oanuot 
be  compelled  to  do.  If  he  knew  facts  pertinent  to  the  case  to  be  tried,  he  must 
attend  and  testify  as  any  other  witness.  In  respect  to  facts  within  his  knowl- 
edge, his  qualifications  as  a  physician  or  surgeon  are  entirely  unimportant.  In 
respect  to  facts,  aa  before  stated,  he  stands  upon  an  equality  with  sJl  other  wit- 
nesses; and  the  law,  as  well  as  his  duty  to  the  public,  requires  him  to  attend 
and  testify  for  such  fees  as  the  legislature  have  provided.  Not  so,  however,  in 
respect  to  his  professional  opinions.  In  giving  them  he  is  performing  a  **  par- 
ticular **  service,  which  cannot  be  demanded  of  him  without  compensation. 
The  18th  section  of  the  Bill  of  Rights  provides  that  in  all  criminal  prosecu- 
tions, the  accused  shall  have  the  right  to  have  compulsory  process  for  obtaining 
witnesses  |u  his  favor.  This  provision  has  no  bearing  upon  the  question 
involved.  The  term  **  witness,**  as  thus  nsed,  was  used  in  its  ordinary  sense  aa 
embracing  those  who  know,  or  are  supposed  to  know  some  fact  or  facts  perti- 
nent to  the  cause.  But  the  physician  or  surgeon,  when  giving  his  professional 
opinion  In  a  court,  does  not,  as  above  stated,  occupy  the  position  of  a  witness 
testifying  to  facts.  He  performs  the  service  under  oath,  to  be  sure,  and  this  is 
the  only  circumstance  from  which  he  can  be  called  a  witness  at  ail.  So  the  Judge 
upon  the  bench  the  lawyer  at  the  bar  and  the  Jury  in  the  Jury  box,  all  perform 
their  service  o^der  oath. 

It  is  cnneoessary  to  determine,  In  this  case,  whether  all  classes  of  experts  can 
require  payment  before  giving  their  opinions  as  such.  It  Is  suAcient  to  say 
that  physicians  and  surgeons,  whose  opinions  are  valuable  to  them  as  a  source 
of  their  Income  and  livelihood,  cannot  be  compelled  to  perform  service  by  giv- 
ing such  opinions  in  a  court  of  Justice  without  such  payment.  The  commit- 
ment of  appellant  for  contempt  was  erroneous  and  the  Judgment  of  the  court 
below  is  reversed. 

BiDDUB,  C.  J.,  and  Nibuick,  J.,  dissented. 


Lakcaster  v.  Statb. 

(68  Aia.8M.) 

Indictment — Ditturhance  of  religious  worship. 

On  an  Indictment  for  disturbing  religions  worship,  under  the  statute,  it 
held,  (1)  that  the  act  must  be  intended  to  create  disturbance ;  (2)  its  nat- 
ural tendency  must  be  to  derange  the  quiet  and  order  of  the  assemblage  ; 
(3)  it  is  not  necessary  that  the  assemblage  should  be  actually  engaged  in 
worship  at  the  moment ;  (4)  such  act  cannot  be  Justified  by  the  facts  that 
the  defendant  had  received  leave  to  speak  from  the  person  who  had  diargo 
of  the  meeting,  and  that  he  was  not  called  to  order. 

Vol,.  XXV.-  79  J 
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INDICTMENT  and  conviction  for  disturbing  religious  worship 
under  the  statute.  The  defendant,  after  a  prayer  meeting  on 
Sunday  morning,  but  before  the  congregation  had  gone  away, 
being  a  member  of  the  church  and  having  obtained  leave  to  spesik 
from  the  person  m  charge  of  ihe  meeting,  said:  '^  I  neither  rise  to 
preach,  pray  or  sing,  but  I  want  to  talk  to  the  church.  I  have 
meditated,  thought  and  prayed  to  know  what  I  ought  to  do. 
I  demand  my  letter.  I  cannot  live  in  the  church  with  liars,  thieves, 
rogues  and  murderers/'  This  language  created  a  great  excitement 
in  the  audience,  but  the  defendant  was  not  called  to  order.  The 
defendant ''  had  had  a  difficulty  on  the  day  previous  with  one  of  his 
brethren  in  the  church,"  and  under  the  rules  of  the  church,  might 
call  a  conference  to  apply  for  a  letter  of  dismissal  The  court 
charged,  that  ^'if  defendant,  with  an  evil  intent,  by  rude  or  inde- 
cent behavior,  or  by  loud  noise,  which  necessarily  disturbed  the 
congregation,"  and  "  the  acts  were  willful,  then  defendant  would 
be  guilty." 

The  defendant  excepted  to  this,  and  requested  the  court  to 
charge:  ''If  the  jury  believe  the  defendant  obtained  permission 
of  the  moderator,  or  preacher  in  charge,  to  speaAc,  and  that  the 
moderator,  or  preacher  in  charge,  gave  him  permission  to  speak, 
and  did  not  call  him  to  order,  and  this  was  all  the  defendant  did, 
he  is  not  guilty."    This  the  court  refused,  and  defendant  ezcqited. 

72tc0,  Janes  li  Wihy,  for  appellant. 

John  W.  A.  iSandfordf  Attomey-Gfeneral,  contra. 

Brickell,  C.  J.  Though  an  exception  was  reserved  to  the 
charge  given  by  the  court,  it  has  not  been  insisted  that  it  is  erro- 
neous, and  it  certainly  states  the  law  of  the  offense,  in  the  terms 
most  favorably  to  the  accused.  The  offense  is  very  clearly  defineA 
in  Harrison  v.  Slate,  37  Ala.  154. 

The  act  or  discourse  relied  on  as  the  ingredient  of  the  offense 
must  have  been  intentional,  and  its  natural  tendency  must  have 
been  to  disturb  the  assemblage — to  derange  its  quiet  and  order. 

When  such  acts  or  discourse  are  intentionally  indulged  in  with- 
out just  excuse,  at  or  near  to  an  assemblage  for  religious  worship, 
the  defendant  must  be  regarded  as  guilty  of  the  offense.  Nor  is  it 
necessary  that  the  assemblage  should  have  been  actually  engaged 
in  worship  at  the  moment  of  the  discourse,  or  of  the  conduct  of 
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which  complaint  is  made.    The  statute  intends  its  protection  shall 
extend  to  the  assemblage  when  it  is  in  the  act  of  gathering  together 
at  the  place  appointed  for  worship;  while  the  exercises  are  in  pro- 
gress; and  antii  there  is  a  dispersion  of  the  pei'sons  who  haye  comer 
together,  and  they  cease  to  be  an  assemblage  or  congregation. 
Kenney  y.  State,  38  Ala.  224.  A  member  of  the  assemblage,  though 
he  be  a  member  of  the  particular  religious  organization  having 
control  of  the  services,  is  bound  to  regard  its  peace  and  order.   Noi 
permission  given  him  to  speak,  or  given  to  a  mere  stranger,  by  ihei 
leader  or  conductor  of  the  services,  whether  he  be  lay  or  clericals^ 
can  justify  or  excuse  such  discourse  as  is  unbecoming  the  aaseift^ 
blage,  and  must  by  its  violence  offend  the  order  and  decorum  essen-  < 
tial  to  Christian   worship.    Nor  is  it  material  that  one  who  has  ^ 
obtained  permission  to  speak  is  not  called  to  order,  or  interrupted  : 
while  indulging  in  violent,  passionate  and  ill-tempered  discourse,., 
insulting  to  the  assemblage,  or  any  of  the  individuals  composing:: 
it    There  was  no  error  in  refusing  the  charge  requested  by  that 
appellant.     If  there  can  be  any  justification  or  excuse  for  such 
intemperate,  violent,  denundatoiy  and  insulting  language,  as  that 
deliberately  spoken  by  him  to  a  religious  assemblage,  it  is  not  founds 
in  any  fact  stated  in  the  charge  requested,  or  in  any  fact  show»  by- 
the  bUl  of  ezceptiona. 

Judgm$tU  afirmetL 


Bbid  v.  Statb. 

(88  Ala.  4n.) 
Receiving  verdict  on  Sunday. 

A  cause  haying  be^  sabmitted  to  a  jury  late  on  Satnrdaj  night,  and  thejnr^ 
having  agreed  on  a  verdict  on  the  next  day,  Sunday,  it  is  lawful  for  the 
court  to  receive  it  on  that  day,  and  adjourn  the  court  until  the  next  day. 

INDICTMENT  for  libel.    Verdict  of  guilty.     The  opinion  states 
the  facts. 

J*.  D.  Roqtiemare,  F.  Jf.  Wood,  and  Watts  di  Sons,  for  appellant 
John  W.  A.  Sanford,  Attorney-General,  contra. 

Mankikg,  J.     [Omitting  a  minor  point]    The  final  charge  of 
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the  conrt  to  the  jury  was  finished  at  twenty  minutes  before  12 

•^o'clock  Saturday  night;  and  it  being  so  near  to  Sunday  morning, 

vtt  was  by  defendant,  who  was  present,  consented  in  open  court, 

through  his  counsel,  that  if  the  jury  agreed  upon  their  verdict  after 

12  o^olock,  and  during  the  Sunday  following,  they  might  seal  it  up, 

deliver  it  sealed  to  the  clerk  of  the  court,   and  separate  to  meet 

'-again  on  the  following  Monday  morning  when  the  court  should  be 

in  session,  and  the  verdict  be  then  opened   and  read.     The  court, 

:  however,  was  not  adjourned  over  to   that  day.    About  1  o'clock 

^Sunday  morning  the  jury  reported  that  they  had  agreed  on  their 

verdict;  and  it  was  sealed  up  and  delivered  to  the  clerk,  and  they 

--nieere  permitted  to  disperse.    But  after  this,  defendant  having  come 

dn,  and  the  judge,  jury,  sheriff  and  counsel  having  re-assembled,  at 

*the  court-house,  about  3  o'clock  Sunday  morning,  and  it  having 

'  been  agreed  by  the  counsel  for  defendant,  in  his  presence,  that  the 

Terdict  might  then  be  received  and  the  jury  discharged,  the  envel- 

-  ope  was  opened  and  the  verdict/ead,  whereupon  the  judge  informed 

t  the  jury  that  they  were  discharged  for  the  term,  and  ordered  the 

%^coari;  to  be  adjourned  to  the  ensuing  Monday  morning.    On  the 

'ViNlier  day,  and  being  in  session,  and  the  defendant  present,  and 

the  cause  called,  it  was  laid  over  until  the  next  day,  at  the  request 

fot  his  counsel.     And  on  the  next  day  (Tuesday)  the  defendant, 

tivith  his  counsel,  being  present,  the  verdict  of  the  jury  was  read  in 

^pen  court,  in  their  presence,  they  also  being  then  there,  by  request 

of  the  judge. 

A  motion  was  now  made  for  a  new  trial  upon  allegations  of  the 
influence  of  public  prejudice  upon  the  jury,  and  of  newly-discov- 
ered evidence,  but  was  denied.  A  further  motion  followed,  made 
^hj  another  attorney,  who,  after  the  opening  of  the  verdict  on  Sun- 
day, had  been  engaged  to  represent  defendant,  his  original  counsel 
refusing  to  participate  therein,  for  the  discharge  of  defendant,  ''on 
the  ground  that  the  verdict  was  received  on  SuMay  and  that  the 
jury  was  illegally,  improperly  and  unauthorizedly  discharged  without 
the  consent  in  open  court  of  the  defendant";  which  motion  being 
•overruled,,  defendant  excepted,  and  judgment  was  rendered  against 
him.  It  is  now  here  insisted  that  Sunday  being  dies  nonjuridicuB 
everything  that  was  done  by  the  court  on  that  day  is  null  and  void. 

If  the  term  of  the  city  court  had  been  limitid  to  the  week  end- 
ing with  that  Sunday  night,  then  when  the  judge  determined 
that  the  hour  of  12  at  midnight  had  arrived,  the  jury  would  have 
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been  ipw  facio  discharged  by  the  termination  of  the  authority  of 
the  coarty  and  nothing  of  its  powers  would  have  '^  remained  *  ^ 
*  bat  those  necessary  to  declare  that  its  functions  had  ceased,  and 
to  remand  the  prisoner.'^  Nahors  t.  State^  6  Ala.  (N.  S.)  SCO ;  Ned^ 
V,  StaUy  7  Port.  187. 

The  judge  alone  has  authority  to  determine  when  the  hour  arriTes 
at  which  the  term  of  the  court  expires.    Nahors  v.  StaUy  supra. 

But  when  the  term  of  the  court  extends  beyond  Saturday  of  one 
week  into  and  during  the  next  week,  a  jury  to  whom  a  cause  ha» 
been  committed,  and  who  are  deliberating  on  the  verdict  they  shall 
render,  are  not  dismissed  of  course  by  the  interrention  of  Sunday. 
They  may  be,  and  in  some  cases  must  be,  kept  together  as  an  organ- 
ised body,  in  charge  of  the  sheriff,  until  they  agree  upon  and  render 
their  yerdict,  or  are  discharged  in  some  other  legally  sufficient 
manner.  The  business  of  courts  could  not  otherwise  be  transactecF. 
In  England  ''it  has  been  held,''  says  Blackstone  (vol.  3,  p.  376)^ 
''that  if  the  jurors  do  not  agree  before  the  judges  are  about  to 
leave  the  town,  though  they  are  not  to  be  threatened  or  imprisoned, 
the  judges  are  not  bound  to  wait  for  them,  but  may  carry  them 
round  the  circuit,  from  town  to  town,  in  a  cart/'  And  inasmuch 
as  it  must,  doubtless,  often  happen  that  before  the  end  of  such  a 
progress  one  or  more  Sundays  would  intervene,  this  court  referred,, 
in  Ndbors  v.  8tai€,  supra,  to  this  curious  passage  in  English  judic- 
ial administration  of  former  times,  as  authority  for  the  practice 
which  obtains  here  and  elsewhere,  that  while  the  term  is  continu- 
ing, a  jury  is  not  discharged  by  the  advent  of  Sunday. 

It  is  well  settled,  however,  that  Sunday  is  dies  non  juridicus^ 
Baynss  v.  Sledge,  2  Port  530  ;  Nabors  v.  State,  supra ;  Story  v. 
EUiott,  8  Oow.  27  ;  Swann  v.  Broome,  3  Bur.  1595.  In  this  latter 
case,  the  subject  was  very  learnedly  argued  and  investigated,  the- 
validity  ot  proceedings  for  a  common  recovery  being  dependent  on 
the  solution  of  it  by  the  court  And  it  was  shown  that  anciently^ 
the  courts  of  justice  did  sit  on  Sundays ;  that  this  was  the  cus- 
tom especially  among  Christians ;  but  that  certain  ecclesiastical 
canons  were  afterward  made  by  which  it  was  prohibited  thai 
"causes  should  be  tried  or  pleas  holden  "  on  certain  days  of  the 
year,  including  all  Sundays;  which  canons  were  received  and 
adopted  by  the  Saxon  kings  of  England,  and  afterward  "  confirmed 
by  William  the  Oonqueror  and  Henry  the  II,  and  so  became  part 
of  the  common  law  of  England." 
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But  to  what  extent  do  the  prohibitions  of  the  common  law  thus 
modified  reach  ?  In  Haynss  y.  Sledge,  supra^  it  was  held  that  a 
writ  which  appeared  from  the  test  thereof  to  have  been  issued  on 
Sunday,  was  Yoid.  Says  Justice  Thornton,  ^'  the  maxim  of  the 
common  law  —  Dies  Dominieue  non  est  juridicus  —  as  we  learn 
from  all  the  authorities  which  we  consult  for  its  principles,  expressly 
embraced  and  avoided  every  original  process  obnoxious  to  this 
objection."  The  reason  of  this,  as  explained  by  Lord  Mansfield, 
in  Swann  y.  Broome,  supra,  p.  1,600,  was  that  in  those  days  ^the 
awarding  of  process  and  the  giving  of  judgment  wero  judicial 
acts.'*  See,  also,  to  this  same  point,  VanVechlen  v.  Paddock,  1% 
Johns.  181.  But  without  this  reason,  the  decision  in  Haynee  v* 
Sledge  was  correct ;  because  by  a  statute  of  1803,  then  in  force,  in 
this  State,  it  was  enacted  :  **  No  person,  or  persons,  upon  the  first 
day  of  the  week,  called  Sunday,  shall  serve  or  execute,  or  cause  to 
be  served  or  executed,  any  writ,  process,  warrant,  order,  judgment 
or  decree  (except  in  criminal  case  or  for  a  breach  of  the  peace),  but 
the  service  of  every  such  writ,  process,  order,  warrant,  judgment 
or  decree,  shall  be  void  to  all  intents  and  purposes  whatsoever," 
•etc.  Olay's  Dig.  593,  §  3.  And  under  a  precisely  similar  act  in 
New  York,  the  Supreme  Court  of  that  State,  in  1815,  following  an 
English  decision,  upon  the  similar  statute  of  29  Charles  II,  held 
that  the  policy  which  prohibited  the  service  of  the  process,  prevented 
also  the  issuing  of  it  on  Sunday.     Van  Vediien  v.  Paddock,  supra. 

But  it  seems  that  the  Sunday  prohibitions  of  the  common  law 
reached  only  the  courts.  Its  injunctions  were  all  embraced  in  the 
maxim  :  Dies  Dominicus  no7i  est  juridicus.  The  Lord's  day  is 
not  a  court  day.  Judicial  acts  were  held  void^  but  not  ministerial 
acts.  And  no  contracts  or  transactions  of  individuals  entered  into, 
or  made  on  Sunday,  were,  on  that  account,  void  by  the  common 
law.  It  is  only  by  statute  that  they  are  made  so.  Merreit  v.  Earh, 
:31  Barb.  40  ;  Strong  v.  Elliott,  8  Cowen,  30 ;  King  v.  In.  of  Whit- 
^Msh,  7  B.  &  C.  596  ;  Flatuzgan  v.  Meyer,  41  Ala.  138. 

In  MackaUey^s  case,  in  5  Co.  Ill,  cited  by  Lord  Mansfibld,  in 
Swann  v.  Broome,  'Mt  was  objected  that  Sunday  is  not  dies  jurid" 
icus,  and  therefore  no  arrest  can  be  made  on  it ;  and  every  one 
ought  to  abstain  from  secular  affairs  upon  that  day."  But  it  was 
answered  and  resolved:  ''  That  no  judicial  act  ought  to  be  done  on 
that  day ;  but  ministerial  acts  may  be  lawfully  executed  on  the 
Sunday."   Swann  v.  Broome,  3  Bur.  1601.   This  was  in  9th  James  I. 
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So  in  Beclo  v.  Alpe^  on  a  proceeding  for  ingrossing  butter  and 
cheese^  contrary  to  statute,  it  was  assigned  for  error — ^^that  the 
information  was  exhibited  in  coiirt,  on  the  13th  of  October,  which 
in  that  year  (20  James  I)  was  a  Sunday,  and  therefore  not  diesjurxd- 
icus*^  But  it  was  resolved  ^Hhat  it  was  good,  for  although  it  was  not 
dies  juridicus  for  the  award  of  any  judicial  process,  or  to  make  an 
entry  of  any  judgment  on  record,  yet  it  was  good  for  accepting  an 
information  upon  a  special  law/'  Bwann  v.  Broome^  3  Burrows,  1599* 
Both  of  these  cases  were  decided  before  the  enactment  of  the  Sun- 
day statute  of  29  Charles  II,  and  tend  to  explain  what  the  canon 
law  on  the  subject  was. 

The  only  law  we  have  now  relating  to  proceedings  on  a  Sunday 
are  the  common  law,  and  sections  2578  and  2941  of  the  Revised 
Code;  the  former  of  which  sections  authorizes  the  issue  and  execu- 
tion of  bail  process,  and  the  latter  the  issue  and  execution  of  writs 
of  attachment,  on  Sunday,  if  affidavit  be  made  that  the  defendant 
is  about  to  abscond  or  to  remove  his  property.  Is  there  any  thing 
in  these,  or  in  the  common  law,  to  prevent  a  court  from  simply 
meeting  and  receiving  on  Sunday  morning  the  verdict  of  a  jury  if 
they  be  ready  to  render  it,  in  a  cause  which  has  been  submitted  to 
them  on  Saturday  before  ?  Must  the  jury  and  sheriff's  officers 
attending  them  be  kept  together  twenty,  fifteen,  or  any  number 
of  hours  longer,  where  perhaps  they  have  neither  comfort,  nor 
opportunities  for  religious  exercises,  rather  than  that  the  judge 
shall  meet  them  for  a  few  minutes  in  court,  to  have  their  verdict 
delivered,  and  to  discharge  them  ?  Could  this  have  been  held  to  be 
just  or  Christian-like,  when  it  was  lawful  to  prevent  juries  from  hav- 
ing food,  fires  and  other  comforts,  until  their  verdict  was  rendered  ? 

The  Sunday  laws  must  have  a  reasonable  interpretation.  Discuss- 
ing an  act  which  authorized  the  service  of  process,  in  certain 
cases,  on  Sunday,  in  respect  to  the  legality  of  its  being  issued  on 
that  day,  Thornton,  J.,  said:  ^'It  would  seem  to  me  that  in  those 
instances,  where,  from  the  urgent  necessity  of  the  case,  service  of 
process  is  authorized,  its  issuance  is,  under  the  same  circumstances, 
rendered  a  matter  of  duty;  and  being  provided  for  the  prevention 
of  fraud  and  iniquity,  could  not  shock  the  moral  and  religious  sense 
of  the  community,  as  a  general  disregard  of  the  Sabbath  assur- 
edly would."  Thus,  he  concluded  that  the  duty  of  service  of 
process  on  Sunday,  being  imposed  by  the  statute  on  a  sheriff,  the 
corresponding  duty  of  issuing  the  process  on  that  day  was  impliedly 
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imposed  on  the  clerk,  in  the  same  circumstances.  So^  we  are  of 
opinion  that  when  a  jury,  to  whom  a  cause  has  been  committed 
on  a  Saturday  or  other  secular  week  day,  are  lawfully  kept  together 
under  charge  of  officers  of  courts  and  are  ready  on  Sunday  to 
deliver  in  their  yerdict,  it  is  lawful  for  the  judge  then  to  meet 
them  with  the  other  officers  of  the  court  to  receive  it»  and  there- 
upon to  discharge  the  jury,  and  adjourn  the  court  until  the  next 
day.  This  is  not  making  Sunday  dies  juridicus,  witiriu  the  mean- 
ing  of  the  common  law.* 

We  are  not  without  authority  to  support  this  conclusion.  In  the 
memorable  trial  at  the  Old  Bailey,  in  London,  in  the  time  of 
Charles  II  (reported  at  length  in  6  State  Trials,  951),  of  the  cele- 
brated William  Penn  and  one  Mead,  for  a  tumultuous  assembly, 
the  cause  was  given  to  the  jury  on  Saturday  (the  3d  of  September> 
1670),  who  on  the  same  evening  brought  in  a  verdict  with  which 
the  presiding  magistrates,  who  were  prejudiced  against  the  prisoners^ 
were  very  much  dissatisfied.  Whereupon,  after  much  altercation^ 
and  with  a  declaration  by  one  of  the  court  to  the  jury  that  they 
should  be  locked  up  without  meat,  drink,  fire  or  tobacco,  the  jury 
were  directed  again  to  retire,  and  *^  the  court  then  adjourned  to  the 
next  morning,  which  was  Sunday,  when  the  prisoners  were  brought 
to  the  bar  and  the  jury  sent  for.'' 

An  abridgement  of  the  report  of  what  then  followed  is  given  by 
Forsyth  in  his  ''  History  of  Trial  by  Jury ''  (p.  400  ei  seq.),  as  fol* 
lows:  Clerk — ''What  say  you?  Is  William  Penn  guilty  of  the 
matter  whereof  he  stands  indicted,  in  manner  and  form  aforesaid^ 
or  not  guilty?"  Ibreman — *^  Guilty  of  speaking  in  Grace  Ohureh 
street?"  Recorder — ''What  is  this  to  the  purpose?  I  say  I  will 
have  a  verdict; "  and  speaking  to  Bushel  (one  of  the  jurors),  he 
said:  "  You  are  a  factious  fellow;  I  will  set  a  mark  upon  you;  and 
whilst  I  have  any  thing  to  do  in  the  city,  I  will  have  an  eye  upon 
you.''  Mayor  (to  the  jury) — ^"  Have  you  no  more  wit  than  to  fol- 
low such  a  pitiful  fellow  ?  I  will  cut  his  nose."  Penn — '^  It  is 
intolerable  that  the  jury  should  be.  thus  menaced.  Is  this  aoeord« 
ing  to  the  fundamental  laws?    Are  not  they  my  proper  judges  by 

*A  verdict  is  not  equivuleiit  to  a  Judirmetit,  or  to  the  award  of  arbltmlori. 
Speaking  of  awards,  Yatib,  J.,  said  In  Von  Cortiandt  v,  UnderhiU^  17  Johns* 
416) :  **  It  certainly  woald  be  a  dunfcerous  Innovation  to  put  them  on  m 
footing  with  the  verdict  of  a  Jury.  Thej  are  and  ought  t<i  be  of  a  more  bind- 
ing force  between  the  parties.**  And  in  Stro»g  v.  EUiot,  ttuitrtu  Savaos,  C. 
J.,  said:  **  Arbitrators  Hre  not  Jurrtrs  to  determine  fadU,  but  judyee  to  adf^M* 
wUe  as  te  the  law . '*    [By  Judge  Mavniho.] 
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the  Great  Charter  of  England  ?  What  hope  is  there  of  ever  having 
jastice  done  when  juries  are  threatened  and  their  verdicts  rejected? 
I  am  concerned  to  speak,  and  grieved  to  see  such  arbitrary  pro- 
ceedings. *  *  *  Unhappy  are  those  juries  who  are  threatened 
to  be  fined  and  starved  and  ruined,  if  they  give  not  in  verdicts 
contrary  to  their  consciences.'' 

Much  more  of  a  like  sort  took  place;  and  twice  on  that  same 
Sunday  the  court  met  this  jury  to  receive  their  verdict,  and  refused 
to  receive  it,  only  because  dissatisded  with  it,  and  then  adjourned 
to  the  next  day,  when  a  verdict  of  ^'not  guilty'^  was  rendered. 

This  trial  took  place  at  the  "  Old  Bailey,"  before  the  enactment 
of  the  Sunday  statute  of  29  Charles  II.  And  however  much  we 
may  be  shocked  at  some  of  its  incidents,  surely  the  practice  of  this 
famous  criminal  court  of  London,  held  by  its  highest  magistrates^ 
in  the  capital  of  the  country  which  was  the  home  of  the  common 
law,  may  be  regarded  as  establishing  that  the  sitting  of  a  court  on 
Sunday  to  receive  the  verdict  of  a  jury  was  not  illegal  according 
to  that  common  law. 

In  New  York,  it  was  held,  in  1818,  that  it  was  not  improper  for 
a  court  to  receive  the  verdict  of  a  jury  on  Sunday,  but  was  illegal 
then  to  enter  judgment  on  it.  Hbghialing  v.  Osbom^  15  Johns. 
119;  Strong  v.  JSUiotf  supra. 

In  the  revision  afterward  of  the  statute  law  of  New  York,  the 
rule  of  this  decision  was  expressly  incorporated  in  a  clause  adopted 
in  the  words  following:  **  No  court  shall  be  open,  or  transact  any 
business  on  Sunday,  unless  it  be  for  the  purpose  of  receiving  a  ver- 
dict, or  discharging  a  jury;  and  every  adjournment  of  a  court  on 
Saturday  to  another  day  shall  always  be  to  some  other  day  than 
Sunday,  except  such  adjournment  as  may  be  made  after  a  cause 
has  been  committed  to  the  jury.  But  this  section  shall  not  pre- 
vent the  exercise  of  the  jurisdiction  of  any  single  magistrate, 
when  it  shall  be  necessary,  in  criminal  cases,  to  preserve  the  peace 
or  to  arrest  offenders.    Pulling  v.  Tk0  People,  8  Barb.  385. 

This  clause  seems  to  us  to  express,  with  much  precision,  what 
was,  indeed,  the  common  law  on  the  subject,  without  any  statuta 

[Omitting  a  minor  point.] 

Judgment  ofirtnofL 


Vol.  XXV  — 80 


634  ALABAMA, 

Donovan  ▼.  Pitchar. 


DOKOYAN  y.  PiTCHXB. 
(58A1«.41L) 

DeseerU-^CkmJtict  of  torn, 

• 

Whan  Undi  are  claimed  bj  descent,  the  capacity  to  take  must  have  exiatad 
in  the  heir  at  the  moment  of  the  death  of  the  ancestor,  and  althoogh  H  maj 
be  enlarged  by  subeeqaent  laws,  yet  each  laws  cannot  operate  retraspael- 
ively  to  divest  an  estate  in  lands  which  then  vested  in  the  State. 

Comity  between  States,  so  far  as  rights,  privileges  and  immunities  an  net 
guaranteed  by  the  Federal  Constitution,  cannot  be  urged  as  against  the  laws 
and  policy  of  the  State  where  it  Is  invoked. 

In  1859  free  persons  of  color,  residing  in  Ohio,  whose  ancestors  had  bean  slavas* 
were  not  citixens  of  the  United  States,  nor,  as  to  their  relations  with  other 
States  or  the  dtiaens  of  other  States,  were  they  citizens  of  Ohio;  they  could 
not  acquire  a  residence  in  Alabama,  and  consequently  could  not  Inherit 
lands  there. 

ACTION  to  recover  lands.  The  appellees  were  children  of 
William  Pitcher  and  his  wife,  Pherady,  people  of  oolof,  who, 
having  been  slaves  in  Alabama,  removed  to  Ohio  in  1857;  William 
bj  the  permission  of  his  master,  who  had  previously  permitted 
bim  to  acquire  property  and  control  his  earnings,  and  to  reside 
temporarily  in  Ohio  from  1851  to  1854;  and  Pherady,  by  the  per- 
mission of  her  father,  a  free  colored  man  of  Alabama,  who  had 
purchased  her  in  North  Carolina  and  brought  her  to  Alabama. 
The  lands  in  question  were  purchased  in  1854  by  William  from 
one  Cleaveland,  William  taking  a  deed  from  him,  entering  into 
possession  and  remaining  in  possession  nntil  1857.  making  valuable 
improvements  thereon.  William  afterward  died  in  Ohio,  and  his 
widow  and  Cleaveland  separately  conveyed  the  premises  to  the  hns- 
band  of  the  appellant  Donovan,  but  on  the  trial  evidence  of  the 
widow's  conveyance  was  excluded.  The  court  charged  that  if 
William  was  free  at  the  time  of  his  death  the  appellees  were  enti- 
tled to  the  lands  by  descent,  notwithstanding  they  were  free  per- 
sons of  color  resident  in  Ohio;  and  that  if  William  went  to' Ohio 
with  the  assent  of  his  master,  to  live  as  a  freeman,  he  became  a 
freeman,  entitled  to  buy,  own  and  inherit  property,  to  both  of 
which  propositions  the  appellant  excepted,  as  well  as  to  the  refusal 
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to  charge  the  converse  of  the  latter.    The  plaintiff  had  judgment 
and  the  defendant  appealed. 

£,  8,  Dargafty  for  appellant. 

Mayer  dt  Turnery  contra. 

JuDOBy  J.  The  first  affirmatiTe  charge  given  by  the  coart^  and 
the  chaige  reqaested  and  refused,  involve  the  same  legal  question, 
decisive  of  the  cause,  as  it  is  presented  by  the  facts  incorporated  in 
the  bill  of  exceptions. 

The  inheritance  of  lands  is  not,  except  from  necessity,  by  the 
ancient  common  law  permitted  to  rest  in  abeyance.  Such  an 
estate  was  odious,  because,  during  its  continuance,  'Hhere  was  not 
seisin  of  the  land,  nor  auy  tenant  to  the  praecipe^  nor  any  one 
of  the  ability  to  protect  the  inheritance  from  wrong,  or  to  answer 
for  its  burdens  and  services.  On  this  reasoning  a  particular  estate 
for  years  was  not  allowed  to  support  a  contingent  remainder  in  fee. 
The  title,  if  attacked,  could  not  be  completely  defended,  because 
there  was  no  one  in  being  whom  the  tenant  could  pray  in  aid  to 
support  his  right;  and,  upon  a  writ  of  right  patent,  the  lessee  fcr 
life  could  not  join  the  miM  upon  the  mere  right.  The  particular 
tenant  could  not  be  punishable  for  waste,  for  the  writ  of  waste 
could  only  be  brought  by  him  who  was  entitled  to  the  inheritance." 
4  Kent,  280.  One  of  the  reasons  supporting  the  rule  in  Shelley* s 
case  was  the  prevention  of  an  abeyance  of  the  inheritance*  A 
result  of  this  doctrine  was,  that  when  lands  were  claimed  by 
descent  the  capacity  to  take  must  have  existed  in  the  heir  at  the 
instant  of  the  death  of  the  ancestor.  '^  We  have  no  doubt,''  say  the 
Supreme  Court  of  the  United  States,  ^Hhat  the  correct  doctrine  of 
the  English  law  is  that  the  right  to  inherit  depends  upon  the  exist- 
ing state  of  allegiance  at  tJie  time  of  the  descent  castJ^  Dawson  v. 
Oodfrey,  4  Granch,  322.  In  the  case  of  People  v.  Conklin,  2  Hill 
(N*  Y.),  67,  the  same  rule  is  affirmed,  and  subsequent  naturaliza- 
tion declared  not  to  operate  retrospectively  so  as  to  confer  capacity 
and  prevent  an  escheat.  Such  would  have  been  the  operation  of 
naturalization  if  the  title  had  been  acquired  by  purchase  and  not 
by  descent,  Harley  v.  Tlie  State,  40  Ala.  689.  The  distinction 
rested  on  the  common-law  rule  that  an  alien  could  by  purchase 
take  an  estate  in  lands  which  was  defeasible  only  by  proper  proceed- 
ings  for  an  escheat  at  tlie  instance  of  the  king,  or  here  at  the 
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instance  of  the  State.  Taking  snch  an  estate,  defeasible  only  at 
the  will  of  the  sovereign,  good  as  to  all  the  world  beside,  the  free- 
hold was  not  in  abeyance  —  it  resided  in  him  until  office  founds 
and  then  rested  in  the  sovereign.  HarUy  v.  The  Slate^  supra:  -^f - 
kins  y.  Noel^  3  Stew.  60  ;  Smith  v.  Zaner,  4  Ala.  99.  Having  no 
inheritable  blood,  incapable  of  taking  or  of  transmitting  by  descent^ 
as  the  freehold  cannot  be  kept  in  abeyance  without  any  inquest  of 
office,  it  escheated  and  vested  in  the  sovereign  on  the  death  of  the 
alien,  or  when  the  ancestor  died  not  leaving  an  heir  capable  of  taking 
by  descent  The  law,  which  nihil  facit  frustra,  will  give  no  estate 
which  it  does  not  enable  the  donee  to  keep.  2  Kent,  15;  1  Scrib.on 
Dow.  177 ;  BartUtt  v.  Waring,  9  Port  266 ;  Smith  v.  Zaner,  stipra- 
The  capacity  of  the  appellees  to  take  the  premises  in  controversy 
by  descent  must  be  determined  by  the  law  as  it  existed  in  1859. 
If  they  had  no  capacity  then,  however  it  may  have  been  enlarged 
by  subsequent  laws,  such  laws  cannot  operate  retix>spectiTely  to 
divest  an  estate  in  lands  which  then  vested  in  the  State.  Or,  if  it 
did  not  vest  in  the  State,  was  in  abeyance  from  the  death  of  the 
ancestor,  without  a  tenant,  and  without  seittin,  until  the  capacity 
of  the  appellees  was  enlarged.  At  the  death  of  the  ancestor  they 
were  not  citizens  of  the  United  States,  nor  were  they,  so  far  as  any 
relation  thev  could  have  with  other  States,  or  with  the  citizens  of 
other  States,  citizens  of  Ohio.  They  were  merely  residents  of  that 
State,  entitled  to  whatever  of  right  or  privilege  the  law  of  the 
State  granted  them.  Such  rights  or  privileges  could  at  any 
moment  have  been  withdrawn  by  Ohio,  and  without  any  positive 
yiolation  of  law,  or  any  offense  by  the  appellees,  their  continuous 
residence  could  have  been  forbidden.  Their  condition  was  peculiar 
and  anomalous.  It  resulted  from  the  mode  in  which  their  ances« 
tors  were  originally  introduced  into  this  country,  and  the  condi* 
tion  of  inferiority  and  subordination  to  the  dominant  race  to  which 
the  law  consigned  them.  They  were  not  aliens,  but  natives,  born 
within  the  dominion  of  the  government  They  were  inhabiianis 
and  subjects  of  the  State,  bound  to  obey  its  laws,  subject  to  its 
burdens,  and  entitled  to  protection  in  person,  in  life  and  liberty 
and  property,  so  long  as  their  residence  was  permitted.  The  siaius 
they  bore  was  entirely  derived  from  the  permission  or  grace  of  the 
State  of  residence.  It  was  a  species  of  denization  dependent  on 
the  donation  of  the  State.  Scott  v.  Sandford,  19  How.  (U.  S.)  393* 
The  extent  to  which  rights  and  privileges  accorded  to  the  free  negro 


DECEMBER  TERM,  1876.  637 

Donovan  v.  Pitcher. 

in  the  State  of  his  residence  would  be  recognized  in  other  States,  was 
dependent  on  the  comity  of  such  States.  One  State  could  and  did 
recognize  them  to  a  greater  extent  than  another.  All  comity 
between  States  and  citizens  of  different  States,  so  far  as  rights, 
privileges  and  immunities  are  not  guaranteed  by  the  Constitution 
of  the  United  States,  rests  on  the  principle  that  it  cannot  be 
extended,  in  violation  of  the  laws  and  policy  of  the  State.  The 
extension  of  comity  in  violation  of  the  law  and  policy  of  the  State 
would  have  been  an  abdication  of  the  law  and  sovereignty  of  the 
State,  and  a  recognition  of  the  superiority,  not  the  equality,  of  the 
foreign  State.  Every  State  judged  for  itself,  of  the  nature,  extent, 
and  utility  of  the  recognition  of  foreign  laws,  respecting  the  state 
and  condition  of  persons,  and  was  not  bound  to  recognize  them 
when  prejudicial  to  their  own  interests.  Story  on  Gonfl.  of  Laws, 
§  36.  The  right  of  aliens  to  reside  here,  to  acquire  personal  prop- 
erty, the  succession  of  aliens  to  such  propei*ty,  has  long  been 
recognized.  Yet  until  recently,  in  this  State,  there  was  no  relax- 
ation of  the  rigid  rule  of  common  law,  that  they  could  not  take, 
hold  and  transmit  real  estate.  The  distinction  between  the  two 
kinds  of  property,  though  it  may  be  said  to  have  had  its  origin  in 
reasons  not  now  of  the  practical  importance  and  value  formerly 
attached  to  them,  was  observed  and  enforced.  It  may  well  be  con- 
ceded that  in  1859,  at  the  death  of  their  ancestor,  the  appellees 
being  residents  of  Ohio,  entitled  to  rights  and  privileges  under  its 
laws,  would,  because  of  the  comity  extended  by  the  States  one  to 
another,  independent  of  constitutional  guaranty,  have  been  entitled 
to  all  the  rights  and  privileges  here  of  an  alien,  except  that  of  resi- 
dence, or  to  all  the  rights  and  privileges  they  enjoyed  in  Ohio, 
except  so  far  as  they  were  abridged  by  positive  law,  or  a  well-de- 
fined public  policy,  without  affecting  the  question  presented.  The 
law  of  this  State  then  positively  prohibited  them  from  acquiring  a 
residence  here.  If  they  came  and  did  not  depart  in  thirty  days 
after  warning,  they  became  felons,  subject  to  imprisonment  in  the 
penitentiary.  Code  of  1852,  §§  1033-1044.  The  question  then 
resolves  itself  into  the  simple  inquiry,  can  the  residents  of  another 
State,  incapable  of  residence  here,  without  felony,  take  lands  by 
descent  —  can  they  become  freeholders  of  the  State  ?  The  policy 
or  spirit  of  the  law  then  existing  is  not  matter  for  our  considera- 
tion or  defense.  It  remained  on  the  statute  book  for  more  than 
thirty  years,  was  bom  of  a  necessity  generated  by  the  continued 
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nnoonstitutional  assault  from  abroad  on  the  domesiic  insiitationa 
of  the  State,  and  contributed  to  preserve  its  peace  and  order.  It 
was  never  doabted  that  its  enactment  lay  within  legislative  compe- 
tency, and  it  became  obsolete  only  with  the  destruction  of  the 
institution  it  was  intended  to  preserve.  If  any  now  denounce  it  aa 
harsh,  or  cruel,  or  unjust,  the  denunciation  should  fall  on  those 
who  created  the  necessity  for,  and  not  those  whom  self-preservatioii 
compelled  to  its  enactment  We  cannot  hold  that  one  who  is  incapa- 
b)e  of  residence,  or  of  acquiring  citizenship  here,  can  take  lands  by 
descent  One  of  the  reasons,  and  perhaps  that  of  greatest  force 
now,  which  prevented  an  alien  from  taking  lands  at  common  law, 
was  ^*  because  an  interest  in  the  soil  requireth  a  permanent  all^- 
ance,  which  would  probably  be  inconsistent  with  that  he  oweth  to 
his  own  natural  liege  or  lord."  1  Bac  Abr.  201*  The  reason  why 
lands  descending  to  an  alien  could  not  be  taken  by  him  was  that 
'Hhe  king  could  not  oblige  his  person  and  services.''  Id.  SOT. 
The  man  who  cannot  become  subject  to  the  laws  of  the  State, 
amenable  to  the  jurisdiction  of  its  courts,  cannot  be  obliged  to 
the  services  of  residence  or  citizenship  —  cannot  be  a  free- 
holder. The  freeholder  was  the  liber  homo  of  the  common  law 
to  whom  the  guaranties  of  magna  charta  extended,  and  if 
the  lord  gave  an  estate  to  a  man  and  his  heirs,  he  made  the 
tenant  a  freeman,  if  he  had  not  been  so  before.  1  Wash,  on  Beal 
Prop.  29,  45.  '*  To  constitute  a  perfect  title  there  must  be  the 
union  of  actual  possession,  the  right  of  possession,  and  the  right 
of  property.  These  several  constituent  parts  of  title  may  be  divided 
and  distributed  among  several  persons,  so  that  one  of  them  may 
have  the  possession,  another  the  right  of  possession,  and  the  third 
the  right  of  property.  Unless  they  all  be  united  in  one  and  the 
same  party  there  cannot  be  that  consolidated  right  {that  jus  dupli- 
caium,  or  the  droit,  droit,  or  the  jus  proprietatis  et  possessionis), 
which,  according  to  the  ancient  English  law,  formed  a  complete 
title."  4  Kent,  411.  ''A  title  is  thus  defined  by  Lord  Ookb: 
Titulus  est  justa  causa  possidendi  id  quod  nostrum  est;  or,  it  is 
the  means  whereby  the  owner  of  lands  hath  the  just  possession  of 
his  property."  2  Black.  195.  An  estate  of  freehold  is  defined  to 
be  ''  the  possession  of  the  soil  by  a  freeman."  2  Black*  103.  Thus, 
we  see  the  right  of  possession  is  an  essential  element  of  a  free- 
hold estate.  An  incapacity  to  take  and  hold  such  possession  is  of 
necessity  inconsistent  with  its  existence.     If  this  estate  had  de* 
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Tolved  on  the  appellees,  they  could  never  have  entered  in  posses- 
sion, nor  could  they  have  conveyed  to  another  the  light  of  entry, 
because  it  was  not  in  them  to  convey.  We  concur  in  the  argument 
of  the  learned  counsel  for  the  appellant,  that  the  law  does  nothing 
vain  or  useless,  and  that  it  would  have  been  an  absurdity  to  cast 
on  the  appellees  the  descent  of  the  premises,  and  yet  have  said  to 
them,  if  you  come  to  hold  and  enjoy,  it  is  at  the  peril  of  becoming 
felons  and  punishable  as  such. 

The  question  now  presented  was  not  decided  in  Tannis  v.  SL 
CyrBf  21  Ala.  449.  The  court  expressly  say,  ^^It  will  be  observed 
that  we  do  not  decide  the  question  as  to  the  right  of  a  free  person 
of  color  to  inherit  lands  in  this  State,  where  the  descent  was  cast 
since  the  passage  of  the  act  of  1832,  and  the  heir  was  not  a  resi- 
dent of  this  State  on  the  1st  day  of  February  of  that  year."  The 
argument  of  the  court  sustains  our  conclusion.  It  rests  on  the 
ground  that  prior  to  the  act  of  1832  the  residence  of  free  persons 
of  color  was  not  inhibited.  The  act  of  1832,  incorporated  into  the 
Code  of  1852,  did  inhibit  such  residence  and  incapacitated  them 
from  the  performance  of  the  duties  on  which  the  common  law 
founded  the  right  of  inheritance. 

The  conrt  erred  in  the  charge  given  and  in  the  refusal  to  charge 

as  requested,  and  the  judgment  must  be  reversed  and  the  cause 

remanded. 

Judgment  reversed* 


Bembert  y.  State. 

(58  Ala.  407.) 

Forgeryy  vbkiU  U — Instrument  w)id  on  face. 

The  general  rule  that  the  falee  making  of  an  instrnment  void  on  its  te/oe  is 
not  forgery,  has  this  limitation,  that  when  the  instrument  does  not  appear 
to  have  any  legal  validity,  or  show  that  another  might  he  injured  hy  it ;  hut 
extrinsic  facts  exist  by  which  the  holder  of  the  paper  might  be  enabled  to 
defraud  another,  then  the  offense  is  complete  and  an  indictment  averring 
the  extrinsic  facts  will  be  supported. 

An  indictment  for  forging  the  following  instrument :  "  Due  8.25,  Askew 
Brothers,"  alleged  that  thereby  the  defendant  meant  that  eight  dollars  and 
twenty.five  cents  were  due  him  from  Askew  Brothers,  who  were  partnersi 

ete.    Hddt  that  the  indictment  was  good.* 

^       ,  -  ' 

•See  Boode  v.  State,  mite,  47S. 
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INDICTMENT  for  forging  an  instrument  as  follows :  "  Due  8. 25 
Askew  Brothers/'  the  indictment  charging  that  thereby  the  de- 
fendant meant  that  eight  dollars  and  twenty-five  cents  were  due  to 
him  from  Askew  Brothers,  who  were  a  partnership  composed  of 
certain  specified  individaals.    The  indictment  was  held  good. 

Bbiokell,  G.  J.  There  are  numerous  definitions  of  the  offenae 
of  forgery,  not  perhaps  substantially  differing.  We  adopt,  as  com- 
prehensive and  precise,  that  given  by  Mr.  Bishop  :  '^  Forgery  is 
the  false  making,  or  materially  altering,  with  intent  to  defraud,  of 
any  writing  which,  if  genuine,  might  apparently  be  of  legal  effi- 
cacy, or  the  foundation  of  a  legal  liability.''  2  Bish.  Grim.  Law, 
§  495.  Mr.  Bishop  observes  :  ''The  principal  point  for  considera- 
tion is,  that  the  instrument  must  either  appear  on  its  face  to  be, 
or  be  in  fact,  one  which,  if  true,  would  possess  some  legal  validity  ; 
or,  in  other  words,  must  be  legally  capable  of  effecting  a  fraud." 
Id.,  §  503.  If  the  writing  has  this  capacity,  it  is  not  necessary  the 
fraud  should  have  been  consummated ;  the  offense  is  complete  with- 
out the  concurrence  of  damage  or  injury.  Jones  v.  Staie^  50  Ala.  161. 

If  the  writing  is  void  on  its  face,  illegal  in  its  very  frame,  it  has 
not  the  capacity  of  effecting  a  fraud,  and  is  not  the  subject  of  for- 
gery. An  illustration  given  by  Mr.  East  in  WdWs  case,  who  was 
convicted  for  forging  and  altering  a  will  of  land,  purporting  to  be 
attested  by  only  two,  the  statute  of  wills  requiring  the  attestation 
of  three  witnesses.  The  judges  held  the  conviction  wrong,  be- 
cause the  instrument  on  its  face  was  void,  incapable  of  working 
injury,  and  no  extrinsic  facts  could  impart  to  it  validity.  2  East's 
Grown  Law,  953.  So,  in  People  v.  Galloway,  17  Wend.  540,  a 
deed  of  lands  made  by  f\feme  covert,  conveying  her  own  real  estate, 
the  deed  on  its  face  disclosing  the  facts,  and  not  purporting  to  be 
acknowledged  in  the  mode  prescribed  by  the  statute  to  give  it  valid- 
ity, was  declared  not  the  subject  of  forgery.  The  forgery  of  a  cer- 
tificate of  a  private  individual,  that  a  slave  was  a  freeman,  not  if 
genuine  being  evidence  of  the  fact  certified,  imposing  no  duty,  and 
conferring  no  right,  was  not  the  offense  denounced.  It  was  not  the 
fabrication  of  an  instrument  which  could  affect  property.  State  v. 
Smithy  8  Yerger,  150.  Such  an  instrument  doubtless  might  have 
been  the  ingredient  of  a  cheat,  if  injury  had  ensued  from  it ;  but 
being  of  no  legal  efficacy,  either  apparent  or  which  could  arise  from 
extrinsic  facts,  it  was  not  sufficient  to  constitute  the  offense  of  for- 
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gerj.  The  false  making  a  bill  of  excliuuge,  void  by  statute,  will 
act  constitute  the  offense.  State  v.  Jones,  1  Bay,  2^07  ;  Moffaifs 
case,  2  East's  Grown  Law,  954. 

This  general  rule,  that  if  the  instrument  is  void  on  its  face^  it  is 
not  the  subject  of  forgery,  must  be  taken  with  this  limitation : 
when  the  instrument  does  not  appear  to  have  any  legal  validity,  or 
show  that  another  might  be  injured  by  it,  but  extrinsic  facts  exist  by 
which  the  holder  of  the  paper  might  be  enabled  to  defraud  another, 
then  the  offense  is  complete,  and  an  indictment  averring  the  extrin- 
sic facts,  disclosing  its  capacity  to  deceive  and  defraud,  will  be  sup^ 
ported.  State  v.  Briggs,  34  Vt.  503.  The  fact  that  the  paper  is 
incomplete  or  imperfect  in  itself,  and  that  without  the  knowledge  of 
extrinsic  facts  it  does  not  appear  that  it  has  the  vicious  capacity, 
only  renders  it  necessary  that  the  indictment  should  aver  the  ex- 
trinsic facts.  In  all  indictments  for  forgery  at  common  law,  it  was 
necessary  to  set  out  the  instrument,  so  that  it  would  judicially  ap- 
pear to  the  court  that  it  was  the  subject  of  forgery.  When  the 
instrument  is  complete,  perfect,  and  not  void  on  its  face ;  and 
when  it  is  spoken  of  as  void,  is  intended  illegal  in  its  very  frame, 
or  innocuous  from  its  character,  a^  in  the  case  of  the  will  not  prop- 
erly attested,  or  the  void  bill  of  exchange,  or  the  certificate  worth- 
less as  evidence,  or  the  deed  void  because  of  the  incapacity  of  the 
grantor,  its  criminal  character  was  disclosed  to  the  court  When 
the  instrument  is  imperfect,  incomplete,  and  its  real  meaning  and 
terms  are  not  intelligible  from  its  words  and  fi^^ures,  but  are  to  be 
derived  from  extrinsic  facts,  and  its  capacity  to  injure  is  dependent 
on  such  facts,  then,  when  such  facts  are  averred,  and  the  instru- 
ment, its  meaning  and  purport,  made  intelligible  to  the  oourt,  it 
appears  judicially,  with  as  much  certainty  as  if  the  extrinsic  facts 
were  on  the  face  of  the  instrument,  and  that  set  out  in  hmc  verba^ 
whether  it  has  the  vicious  capacity,  and  is  the  subject  of  forgery. 
Carberry  v.  StatSy  11  Ohio  St.  411 ;  ComnionfTealth  v.  Rajfy  3  Gray, 
448;  State  v.  WheeUr,  19  Minn.  98;  s..c.,  1  Green's  Or.  641; 
Peaph  V.  Studl,  9  Oow.  778 ;  People  v.  Harrison,  8  Barb.  660 ; 
Reed  v.  State,  28  Ind.  396 ;  Commonwealth  v.  Hines,  101  Mass.  33  ; 
People  V.  Stearns,  2  L  Wend.  413.  In  this  last  case  the  principle  is 
thus  stated  :  ^'The  indictment  must  show  the  forgery  of  an  inr 
strument  which,  on  being  described,  appears  on  its  face  naturally 
calculated  to  work  some  effect  on  property;  or,  if  it  be  not  com- 
plete for  that  purpose,  some  extrinsic  matter  must  be  shown» 
Vol.  XXV.—  81 
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whereby  the  court  may  judicially  see  its  teadeacy.  As  an  lostaDce 
of  the  latter,  suppose  a  man  has.  the  custody  of  property,  which 
he  agrees  to  deliver,  on  the  owner  sending  him  certain  words  under 
his  hand,  which  have  no  respect  to  property,  but  which  are  a  secret 
sign  agreed  upon  between  thom,  and  known  only  to  them.  Such 
words  would  be  the  subject  of  forgery  within  the  statute ;  but  not 
being  significant,  and  it  not  being  conceivable  how  mischief  would 
ensue  from  their  use,  the  custody  of  the  goods  and  the  agreement 
on  the  words  must  be  shown  in  the  indictment  But  suppose  a 
letter  by  which  the  writer  requests  another  to  deliver  '  my  pur^e  of 
gold '  or  '  my  package  of  bankbills '  to  A.  B.,  are  not  the  court 
capable  of  seeing  at  once  how  the  forgery  of  such  an  instrument 
may  work  a  fraud  ;  and  hence  would  not  the  allegation  that  the 
letter  was  counterfeited,  with  the  usual  general  averment  that  the 
act  was  with  the  intent  to  defraud,  be  sufficient  ?"  The  true  in- 
quiry is,  not  whether  the  instrument  on  its  face  is  uncertain,  incom* 
plete,  and  unintelligible,  but  is  it  void ;  if  genuine,  without  regard 
to  extrinsic  facts,  would  it  be  inyalid  ?  The  uncertainty  and  incom- 
pleteness may  be  removed  or  cured  by  reference  to  extrinsic  facts ; 
and  when  these  are  averred  and  proved,  the  offense  is  punishable 
as  forgery. 

The  want  of  a  payee,  and  the  want  of  an  expression  in  words,  or 
in  figures  aeoompanied  by  the  dollar  mark,  or  the  sum  acknowl- 
edged to  be  due,  are  the  defects  which  it  is  insisted  render  the 
instrument  forged  void.  No  cftatute  declared  such  an  instrument 
void,  and  it  certainly  offends  no  principle  of  the  common  law  for 
the  maker  to  acknowledge  in  that  form  his  indebtedness  either  to 
the  person  to  whom  the  acknowledgment  is  delivered  or  to  some 
other  person  who  may  be  expected  to  receive  it.  It  is  merely 
unoertain  and  incomplete,  and  that  it  has  the  vicious  capacity  to 
defraud  depends  wholly  on  extrinsic  facts.  If  these  are  averred, 
and  disclose  this  capacity,  the  indictment  is  sufficient ;  and  proof 
of  the  facts  will  authorize  conviction.  Suppose  the  instrument 
genuine,  and  the  defendant  suing  the  makers,  Askew  Brothers,  on 
it,  averring  in  his  complaint  the  facts  averred  in  the  indictment, 
can  it  be  doubted  the  complaint  would  be  sufficient,  and  proof  of 
the  facts  entitle  him  to  a  recovery  Y 

Under  our  statute,  the  instrument  would  import  a  consideration, 
and  its  execution  could  only  be  denied  by  a  sworn  plea;  nor  could 
the  ownership  of  the  plaintiff,  averred  in  the  complaint,  be  put  in 
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issue  otherwise  than  by  a  sworn  plea.  The  court  would  by  intend- 
ment supply  the  dollar  mark,  omitted  in  expressing  the  sum 
acknowledged  to  be  due^  rather  than  treat  the  instrument  as  void 
for  uncertainty.  Murrill  t.  Handy y  17  ACo.  406 ;  Northrop  v.  Ai»- 
lorn,  %%  Vt  438 ;  Evana  y.  8ted,  2  Ala.  114 ;  WhiU  v.  Word^  2S 
id.  442 ;  ButUr  y.  SiaU^  id.  43.  Courts  are  Yery  reluctant  to 
pronounce  written  instruments  void  for  mere  uncertainty.  When 
words  are  omitted,  which  from  the  very  nature  of  the  instrumen  t  can 
be  supplied  with  certainty,  the  legal  construction  and  operation  of  the 
instrument  is  the  same  as  if  they  had  been  expressed.  No  one  caa 
doubt,  if  Askew  Brothers  had  made  and  deliYered  to  the  defendant 
a  genuine  instrument,  in  the  words  and  figures  of  the  &l8e  instru- 
ment, that  the  courts,  ui  res  fnagis  vakcU  quam  pereaty  would  have 
supplied  by  intendment  the  defects  which  it  is  insisted  now  render 
the  instrument  void. 

If  on  its  face  the  instrument  is  so  uncertain  that  it  does  not  ap- 
pear to  be  the  subject  of  forgery,  capable  of  working  injury,  the 
averments  of  the  indictments  cure  the  defect,  and  place  the  instru- 
ment just  where  it  would  stand  if  these  facts  were  expressed  on  its 
face.  It  would  then  be  an  instrument  creating  a  pecuniary  demand, 
and  its  false  making  forgery  in  the  second  degree,  under  the 
statute.    B.  0.,  §  8702. 

There  was  no  error  in  overruling  the  demurrer  to  the  indiotmenl^ 
and  the  judgment  must  be  aflSrmed. 


} 
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Indkimeni^K^ping  '*  open  shop  **  im  Sunday. 

In  an  indictment  for  a  statutory  offense,  it  is  not  necessary  to  use  the  ezad 

words  of  the  statute  in  diarging  the  offense ;  equivalent  expressions  will 

answer. 
But  under  a  statute  prohibiting  the  keeping  "  open  store  "  on  Sunday  by  a  mar 

diant  or  shop-keeper,  an  indictment  charging  the  keeping  "open  shop,"  etCL, 

is  bad* 

THE  appellant  was  indicted  for  thaf  he  being  a  merchant  or 
shop-keeper,  and  not  a  druggist,  did  keep  open  shop  on  Sun- 
day,'' etc.     He  demurred  on  the  ground  that  the  indictment  did 

*  ^r  Mmarks  ou  tbU  case,  see  IS  Alb.  Law  Jour.  p.  BOL 
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not  charge  the  statutory  offense  of  keeping  '^  open  store/'  bnt  the 
demurrer  was  overruled.  He  then  pleaded  not  gnilty,  wag  oon* 
victedy  and  was  fined. 

Elmore  and  Murphey,  for  appellant 

F,  8.  Ferguson,  contra. 

BniCKBLiiy  0.  J.  It  is  a  well-established  rule  of  criminal  plead- 
ing, that  if  an  offense  is  purely  statutory,  the  indictment  must  pur- 
sue the  words  of  the  statute,  so  as  to  bring  the  defendant  precisely 
within  it.  There  is  much  conflict  of  authority  as  to  the  precision 
which  must  be  observed  in  following  the  language  of  the  statute. 
Some  authorities  require  that  the  exact  words  of  the  statute  must 
be  employed.  Others  regard  the  rule  as  satisfied  if  words  substan- 
tially the  same,  or  equivalent—of  the  same  legal  import  with  the 
words  of  the  statute— are  used.  This  is  the  rule  which  has  pre- 
vailed in  this  court  from  an  early  day.  Siaie  v.  Broton,  4  Port 
410;  SkUe  v.  Stedinan,  7  id.  495;  State  v.  Duncan,  9  id.  260; 
Turnipseed  v.  State,  6  Ala.  664;  Worrell  y.  State,  12  id.  732;  State 
V.  Bullock,  13  id.  413;  Skains  Ji  Lewie  v.  State,  21  id.  218.  If  the 
words  employed  in  the  indictment  as  descriptive  of  the  offense 
have  not  the  full  signification  of  the  words  of  the  statute — ^if  they 
are  narrower  in  meaning  —  they  cannot  be  deemed  suffioient  An 
examination  of  the  indictment  would  not  authorize  the  court  to 
declare  the  offense  had  been  committed,  nor  would  it  inform  the 
defendant  of  the  precise  nature  of  the  accusation. 

The  indictment  was  intended  to  be  founded  on  the  clause  of  the 
statute  to  punish  Sabbath-breaking,  R  G.,§  3G14,  which  is  in  these 
words:  ''or  who,  being  a  merchant  or  shop-keeper  (druggist 
excepted),  keeps  opsn  store  on  that  day."  The  sufficiency  of  the 
second  count  alone  is  presented  for  consideration,  a  demurrer  to 
the  first  count  having  been  sustained  by  the  city  court  The  court 
preserves  the  words  of  the  statute,  except  that  it  substitutes  the 
word  shop  for  the  word  store,  alleging,  not  that  the  defendant  did 
keep  open  store,  but  that  he  did  keep  open  shop  on  the  Sabbath." 
It  is  insisted  the  word  sliop  is  the  equivalent  and  of  the  same 
legal  import  of  the  word  store,  in  the  connection  in  which  the  latter 
word  is  found  in  the  statute,  and  that  therefore  the  count  is  good. 
The  word  «/ortf  is  of  larger  signification  than  the  word  shop.  It 
not  only  comprehends  all  that  is  embraced  in  the  word  shop,  when 
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that  word  is  used  to  designate  a  place  in  which  goods  or  merchan- 
dise are  sold,  but  more,  a  place  of  deposit,  a  storehouse.    In  com- 
mon parlance  the  two  words  have  a  distinct  meaning.    We  speak 
of  shops  as  places  in  which  mechanics  pursue  their  trades,  as  a 
earpenUf^s  sfwp,  a  blacksmith's  shop,  a  shoemaJcer^s  shop*    While, 
if  we  refer  to  a  place  where  goods  and  merchandise  are  bought  and 
sold,  whether  by  wholesale  or  retail,  we  speak  of  it  as  a  store.  Drug- 
gists are  excepted  from  the  operation  of  the  statute.    Unless  in 
derision,  we  would  never  say  drug  shop,  but  a  drug  store.     There 
are  but  few,  if  any,  who  would  understand  that  a  man  had  a  storSy 
and  was  engaged  in  buying  and  selling  goods  or  merchandise,  if  we 
said  he  had  a  sliop.    We  never  speak  of  the  place-  in  which  the 
mechanic  exercises  his  trade  as  a  store,  nor  do  we  speak  of  the  place 
in  which  goods  are  bought  and  sold  as  a  shop.  A  dollar  shop  would 
scarcely  convey  to  the  understanding  of  any  the  idea  of  a  place- 
where  goods  purport  to  be  sold  at  a  price  not  greater  than  one- 
dollar  for  an  article  exhibited,  while  such  is  the  signification  of  a  . 
doUar  store.    Whatever  may  be  the  signification  lexicographers: 
attached  to  words,  they  require  a  local  meaning,  and  often  a  pecu- 
liar meaning,  in  particular  communities,  which  courts  must  observe 
in  the  construction  of  statutes,  or  of  contracts,  or  of  conveyances, 
if  the  legislative  intent  or  the  intent  of  parties  is  to  govern.  Hence, 
technical  words  receive  their  technical  signification  in  the  absence 
of  a  countervailing  intent,  and  so  of  terms  of  art.     Words  in  com- 
mon use,  when  a  manifest  legislative  intent  is  not  contravened, 
receive  their  ordinary  and  popular  signification.    In  Mayor,  etc.,  v. 
Winter,  29    Ala.  651,  the  words  ^*  internal  improvements,"  in  a 
statute  conferring  upon  a  municipal  corporation  authority  to  issue 
bonds  for  the  purpose  of  such  improvements,  was  not  construed  as 
referring  merely  to  improvements  within  the  corporation,  but  to 
improvements  within  the  State,  because  such  was  the  popular  signifi- 
cation of   the  words.     In  Pavers  v.  Glass,   22   Ala..  621,  it  was 
declared  that  when  a  word  is  used  in  a  statute  which  has  two  signifi- 
cations, it  should  ordinarily  receive  that  meaning  which  is  generally 
given  to  it  in  the  community,  unless  it  is  inconsistent  with  the 
manifest  legislative  intent.    The  word  store  has  with  us  u  popular 
signification  as  a  house  where  goods  are  bought  and  sold,  or  stored, 
and  such  is  its  signification  in  the  statute  under  consideration.  The 
statute  intends  the  prohibition  of  worldly  avocations  on  the  Sabbath. 
It  is  the  keeping  open  the  store  for  buying  and  selling,  or  for  receiv- 
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4Dg  and  storing  on  that  day,  which  is  declared  criminal.  But-it 
is  said  the  word  slore  is  preceded  bj  the  words  merchant  or  shop- 
ieiper,  as  descriptlTe  of  the  persons  who  may  commit  the  offense. 
The  word  shop-keeper  was  employed,  from  abundant  caation,  to 
exclade  a  constraction  which  may  have  been  supposed  possible,  if 
the  word  '^merchant''  stood  alone,  that  only  large,  not  small,  dealers 
were  within  the  statute.  The  word  shopy  in  any  signification  which 
may  be  given  it,  is  narrower  in  meaning  than  the  word  store,  and 
cannot  therefore  be  deemed  its  equivalent,  or  of  the  same  legal 
import  State  v.  Canney,  19  N.  H.  135.  The  warehouseman,  who 
on  the  Sabbath  keeps  his  storehouse  open,  and  pursues  his  ordi- 
nary business  therein,  would  violate  the  statute;  and  yet  it  would  be 

'  a  mere  perversion  of  words  to  say  he  kept  open  shop  on  the  Sabbath. 

lit  is  to  be  regretted  that  inaccuracies  of  this  kind  should  creep  in, 
(vitiating  ?)  criminal  convictions.  It  can  be  avoided  by  pursuing 
the  words  of  the  statute,  when  these  fully  describe  the  offense.  If 
woirds  are  substituted  for  them,  the  pleader  should  be  cai'eful  to 
select  such  as  are  equivalent  in  signification  to  the  statutory  words. 
Keeping  open  shop  on  the  Sabbath  is  not  an  offense,  and  that  is 
the  grievance  of  the  charge  in  the  count  Intendments  in  support 
of  indictments  are  not  allowable.  The  averments  of  ihe  indict- 
ment may  all  be  true,  and  the  appellant  guiltless.  He  may  be  a 
merchant  or  shop-keeper,  owning  a  blacksmith  or  other  shop  for 
mechanical  trades,  which  he  kept  open  on  the  Sabbath,  thus  verify- 
ing every  word  of  the  indictment,  and  the  statute  not  violated. 

[Omitting  a  minor  point]  For  the  error  in  overruling  the 
demurrer  to  the  indictment,  the  judgment  must  be  reversed,  and 
the  cause  remanded;  the  appellant  must  remain  in  custody  until 

discharged  by  due  course  of  law. 

Judgment  reversed. 
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BaU  in  capital  eases, 

Vader  the  ConBtitation  and  laws  of  Alabama,  a  person  indicted  for  a  crime 
which  may  be  capitally  punished  is  entitled  to  bail  before  conviction,  unless 
the  proof  of  his  gallt  is  evident,  or  the  presamption  of  it  is  great. 
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Bail  shoald  be  refused  in  every  capital  case,  where,  on  the  exhibition  of  the 
evidence  to  him,  a  judge  would  sustain  a  conviction  if  pronounced  by  a  jury. 

THE  petitioner,  ia  custody  on  charge  of  rape,  applied  to  the  pro- 
bate judge  for  bail,  and  this  being  denied,  applied  to  this 
court. 

Hamill  di  Dickson^  for  petitioner 

John  W,  A.  Sanford,  Attorney-General,  contra. 

Bbickell,  G.  J.  By  the  conimon  law  all  offenses,  howoTer  high* 
including  murder  and  other  felonies,  and  treason,  were  and  still  are 
bailable,  before  indictment  found;  though  not  as  matter  of  right 
in  cases  of  capital  felonies,  but  as  matter  of  judicial  discretion 
The  facts  and  circumstances  of  each  particular  case  regulated  in  a 
large  degree  the  exercise  of  the  discretion.  Judicial  decision 
established  it  as  a  rule,  that  one  accused  of  a  capital  felony  should 
be  admitted  to  bail  whenever,  upon  examination  of  the  evidence, 
the  presumption  of  guilt  was  not  strong.  But  whether  the  felony 
was  capital  or  not,  if  there  was  no  reasonable  doubt  of  guilt,  ball 
was  not  allowed.  It  is  said  by  Hawkins  (Pleas  of  the  Crown,  B.  2, 
ch.  15,  §  40):  ''Bail  is  only  proper  where  it  stands  indifferent 
whether  the  party  be  guilty  or  innocent  of  the  accusation  against 
him,  as  it  often  does  befoi*e  his  trial;  but  when  that  indifferency  is 
removed  it  would,  generally  speaking,  be  absurd  to  bail  him." 
The  evidence  producing  this  indifferency,  the  legal  presumption  of 
iimocency  was  allowed  to  prevail.  In  Bx  parte  Baronnet,  16  Eng. 
L.  &  Eq.  365,  it  is  said  by  Erle,  J.:  ''  The  principle  has  been  fully 
laid  down  already,  that  where  a  crime  is  of  the  highest  magnitude, 
the  evidence  in  support  of  the  charge  strong,  and  the  pnnishment  the 
highest  known  to  the  law,  the  court  will  not  interfere  to  admit  him 
to  bail.  Where  either  of  these  ingredients  is  wanting,  the  court 
has  a  discretion  which  it  will  exercise."  Mr.  Bishop,  in  his  book 
on  "  Criminal  Procedure,"  says  the  following  statement  may  be 
accepted  as  substantially  correct:  "  When  felony  was  punishable,, 
as  of  course,  by  death,  if  there  was  reason  to  believe  the  party 
seeking  bail  was  guilty,  no  bail  whatever  could  be  accepted  for  him; 
because,  in  the  language  of  scripture,  *  all  that  a  man  hath  will  he 
give  for  his  life;'  and  to  take  bail,  and  so  let  the  felon  escape,  as 
it  was  supposed  he  would  do,  would  be  in  effect  for  the  court  to 
overrule  the  law,  and  accept  of  a  fine  instead  of  the  life  of  the 
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ofEender,  as  punishment  for  the  offense."  1  Bish.  Gr.  Pr.,  §  255. 
In  the  Peoph  ?.  Dixon^  4  Park.  Cr.  Bep.  651,  it  is  said,  in  case  of 
felony  the  prisoner  is  not  to  be  let  to  bail,  as  matter  of  right,  and 
the  court  shall  not  bail  him  unless  it  appears,  upon  all  the  facts, 
that  letting  to  bail  will,  in  all  responsible  probability,  secure  his 
forthcoming.  The  probability  is  deducible  from  the  facts  touch- 
ing his  guilt  See,  also,  People  t.  Fa/»  Homey  8  Barb.  158;  Ex  parte 
Tayhe,  6  Cow.  39;  1  Bish.  Cr.  Pr.,  §§  247-264;  Ex  parte  Bryant^ 
34  Ala.  270. 

These  principles  of  the  common  law  are  materially  changed 
with  us  by  constitutional  and  statutory  provision.  The  bill  of 
rights  declares:  ''  All  persons  shall,  before  conyiction,  be  bailable 
by  sufficient  sureties,  except  for  capital  offenses,  where  the  proof  is 
evident,  or  the  presumption  great."  The  statutory  provisions  are: 
^'  A  defendant  cannot  be  admitted  to  bail,  where  he  is  charged 
with  an  offense  which  may  be  punished  by  death,  if  the  court  or 
magistrate  is  of  opinion,  on  the  evidence  adduced,  that  he  is  guilty 
of  the  offense  in  the  degree  punished  capitally,"  etc.  R.  C,  §  4234* 
''In  all  other  cases  than  those  above  specified,  the  defendant  is, 
before  conviction,  entitled  to  bail  as  a  matter  of  right"  B.  C,  § 
4235.  The  policy  pervading  our  jurisprudence  is  to  commit  as 
little  as  possible  to  judicial  discretion — ''that  system  of  law  is 
best  which  confides  as  little  as  possible  to  the  discretion  of  the 
judge  —  that  judge  the  best  who  relies  as  little  as  possible  on  his 
own  opinion."  Under  these  constitutional  and  statutory  provis- 
ions, bail  becomes  a  matter  of  right,  whether  before  or  after  indict- 
ment found,  until  conviction  is  had,  in  all  criminal  accusations, 
unless  the  offense  may  be  punished  capitally.  The  inquiry  in  this 
respect  is  not  whether  the  punishment  which  must  follow  convic- 
tion is  necessarily  death.  A  felony  is  here  defined  as  "  a  public 
offense, which  may  be  punished  by  death,  or  by  confinement  in  the 
penitentiary."  With  one  exception,  even  when  the  offense  may  be 
punishable  with  death  (R.  C,  §  3902),  it  is  within  the  discretion  of 
the  jury  to  impose  that  punishment,  or  imprisonment  in  the  peni- 
tentiary for  life.  Hence,  it  cannot  be  known,  until  after  convic- 
tion, whether  death  will  be  the  punishment  The  question,  in 
legal  contemplation,  is  on  an  application  for  bail,  therefore, 
whether  the  offense  is  of  the  character  which  may  be  punished 
capitally.  Ex  parte  McCraryy  22  Ala.  65.  Ascertaining  that  to  be 
the  character  of  the  offense  imputed  to  the  accused,  the  next 
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inquiry  is,  is  "  the  proof  evident,  or  the  presumption  great,"  of 
the  defendant's  guilt.  If  it  be  not,  whatever  may  be  the  probable 
cause  to  detain  him  to  answer  before  a  tribunal  competent  finally 
to  adjudge  the  inquiry,  he  is  entitled  not  to  a  discharge,  but  to 
bail.  If  the  proof  is  evident,  or  the  presumption  great  —  if  the 
evidence  is  clear  and  strong,  leading  a  well-guarded  and  dispas- 
sionate judgment  to  the  conclusion  that  the  offense  has  been  com- 
mitted, that  the  accused  is  the  guilty  agent,  and  that  he  would 
probably  be  punished  capitally  if  the  law  is  administered,  bail  is 
not  a  matter  of  right.  The  Constitution  of  Pennsylvania  does  not 
materially  vary  in  language,  and  certainly  not  in  significance,  from 
our  bill  of  rights.  In  CommomoeaUh  v.  Keeper  of  Prison^  %  Ashm. 
227,  it  is  declared  that  it  is  a  safe  rule  to  refuse  bail  in  all  oases, 
where  a  judge  would  sustain  a  capital  conviction,  if  pronounced 
by  a  jury,  on  the  evidence  exhibited  to  him.  The  decision  was 
cited  with  approbation  by  the  Supreme  Court  of  Ohio,  under  a  con- 
stitutional provision  identical  with  ours  {State  v.  Summofis,  19  Ohio, 
139),  and  was  referred  to  approvingly  by  this  court  in  Bz  parte 
Bryant,  34  Ala.  270.  Perhaps  no  more  intelligible  rule  can  be  laid 
down  for  the  guidance  of  the  primary  courts.  When  the  question 
is  presented  to  a  revisory  court,  much  is  due  to  the  judgment  of 
the  primary  tribunal  The  witnesses  are  personally  before  it,  and 
the  examination  is  usually  had  near  the  scene  of  the  alleged  offense, 
and  in  the  midst  of  the  circumstances  attending  the  transaction. 
In  all  investigations  of  criminal  accusations,  much  depends  on  the 
manner  in  which  the  witnesses  testify,  the  feeling  of  partiality  or 
prejudice  they  may  manifest,  and  their  general  demeanor.  These  the 
primary  court  has  the  opportunity  of  observing,  and  it  should  be 
clear  that  it  has  erred  in  its  judgment,  or  a  revisory  court  should 
abstain  from  interference. 

The  offense  imputed  is  rape,  punishable  either  by  death,  impris- 
onment in  the  penitentiary  for  life,  or  by  hard  labor  for  the  county 
for  life.  B.  C,  §  3661.  We  have  carefully  examined  the  evidence 
disclosed  in  the  bill  of  exceptions,  and  without  intending  to  express 
an  opinion  which  should  affect  the  final  trial,  we  cannot  say  we  are 
convinced  the  probate  judge  clearly  erred  in  refusing  bail. 

The  application  must  be  denied. 
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(63  Ala.  SB.) 
"BfUeher"  —  Indictment  for  carrying  on  hu$ine$i  without  UctnM. 

One  who  simply  bays  the  carcasses  of  animals  that  have  been  slanghtered  by 
others  for  food,  and  cuts  them  up  and  retails  them,  is  not  a  "  batcher,"  or 
''engaged  in  the  business  of  a  batcher,"  within  the  meaning  of  a  penal 
statate  prohibiting  the  carrying  on  of  the  basiness  of  a  batcher  withoat  a 
license.* 

THE  appellant  was  convicted  of  canying  on  the  burineu  of  a 
batcher  withoat  a  license.    The  opinion  states  the  facts. 

John  Ettioti  and  /.  LiUle  Smithy  for  appellant. 
John  W,  Sanford,  Attorney-General,  contra, 

Maxnino,  J.  The  charge  against  defendant  is,  that  "before 
the  finding  of  this  indictment,  and  after  the  first  Monday  in 
April  in  the  year  1875,  Frederick  Henback  was  engaged  in,  or  car- 
ried on  the  basiness  of  a  batcher,  in  a  stall  numbered  37,  in  the 
soathern  market  of  the  city  of  Mobile,  without  a  license,  and  con- 
trary to  law,  against  the  peace  and  dignity  of  the  State  of  Ala. 
bama."  A  second  count  charges,  in  like  terms,  that  he  "did 
engage  in  the  basiness  of  a  butcher,'*  etc.;  and  a  third  oount,  in 
like  terms,  charges  that  he  ''did  carry  on  the  basiness  of  a 
butcher,"  etc. 

This  indictment  was  found  under  section  101  of  the  reTenue  act 
of  March  19th,  1875,  which  enacts,  ''  That  any  person  who,  after 
the  first  Monday  in  April,  1875,  and  after  the  first  Monday  in 
March  of  each  succeeding  year,  shall  be  engaged  in,  or  carry  on, 
any  business  or  profession,  or  do  any  act,  for  the  doing,  prosecut- 
ing or  carrying  on  of  which  a  license  is  by  law  required  to  be  taken 
out,  without  having  paid  for  and  taken  out  such  license,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  three  times  the 
amount  of  such  license,''  etc. 

[Omitting  some  minor  points.] 

*  For  Mmarlu  ou  this  case  see  IB  Alb.  Law  Jour.,  p.  961. 
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The  only  evidence  that  appellant  carried  on  the  business  of  a 
batcher  was  that  he  cut  up  and  sold  meat  by  retail  at  stall  37  in 
the  southern  market  in  Mobile;  that  ho  so  cut  up  whole  carcasses 
of  sheep  and  quarters  of  beef,  and  retailed  them  in  pieces.  Where 
or  by  whom  the  animals  had  been  or  were  slaughtered  was  not 
shown  by  the  evidence.  The  bill  of  exceptions  sots  forth  expressly 
that  '^  no  other  evidence  was  introduced  tending  to  show  that  the 
defendant  was  engaged  in^  or  carried  on,  the  butchering  business, 
or  business  of  a  butcher/'  Upon  the  evidence  mentioned,  and 
that  the  acts  complained  of  were  done  after  the  23d  of  April,  1875, 
and  before  the  finding  of  the  indictment,  the  judge,  in  his  charge 
to  the  jury,  said:  ^^  And  the  court  tells  you,  that  if  yon  believe 
from  the  evidence  that  the  defendant  *  *  *  *  engaged  in 
and  carried  on  the  business  of  cutting  up  whole  sheep,  although 
killed  and  skinned,  and  quartera  of  beef,  for  sale,  and  sold  the 
same  after  being  cut  up,  and  that  this  was  his  principal  business, 
then  he  was  engaged  in  the  business  of  a  butcher."  For  aught 
that  appeai-s  in  the  bill  of  exceptions,  the  animals  that  furnished 
this  meat  may  have  been  killed  elsewhere,  and  by  other  persons, 
from  whom  the  appellant  purchased  the  meat  after  they  had  been 
killed.  It  may  have  been  sent  down  from  the  country  in  carcasses 
and  quarters.  We  all  know  it  is  common  for  this  to  be  done — for 
meat  in  this  form  to  be  sent  from  the  interior  to  the  produce 
sellers  of  our  large  towns  and  cities.  From  this  class  of  merchants 
defendant  may  have  bought  the  meat  he  cut  up  and  sold.  If  ho 
did,  this  would  not  constitute  him  a  butcher,  or  a  person  engaged 
in  the  business  of  a  butcher.  A  butcher  might,  or  might  not,  cut 
up  and  sell  by  retail  in  the  market  the  bodies  of  the  animals  he 
had  slaughtered.  It  is  a  common  thing,  no  doubt,  for  him  to  do 
so;  and  hence  it  may  seem  to  be,  and  indeed  would  be,  a  part  of 
the  business  of  a  butcher.  But  we  have  to  disregard  the  true  mean- 
ing and  origin  of  the  word  as  explained  in  dictionaries  if  we  hold 
that  ho  who  buys  the  bodies  of  animals  that  have  been  slaughtered 
for  meat,  and  cuts  them  up  and  retails  them,  without  more, 
becomes  thereby  a  butcher,  or  engaged  in  the  business  of  a 
butcher. 

Tho  court  erred  in  the  instruction  it  gave  above  recited,  and  for 
this  error  the  judgment  most  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Oholbok  v.  Statb. 

(WAla.  519.) 
IndietmetU — GoneeaUd  ideapom—"  Tra/oeHng." 

A  statute  prohibited  the  carrying  of  concealed  weapons,  anless  the  baaier. 
(among  other  exceptiooB)  was  "  traveling  or  setting  oat  on  a  joanej." 
Where  the  defendant  carried  concealed  weapons  in  returning  in  a  wagoD 
from  a  town  in  one  county  to  his  home  in  another  county,  a  distance  of 
twenty-three  miles,  heid,  that  he  was  not  **  traveling"  within  the  meaning 
of  the  statute,  and  was  guilty  of  the  oflfense. 

The  "  traveling," like  the  "setting  out  on  a  journey/'  most  be  without  the 
ordinary  habits,  business,  or  duties  of  the  person,  to  a  distance  from  hie 
home,  and  beyond  the  circle  of  his  friends  or  acquaintances.  {See  nate^  p.  654.) 

THE  appellant  was  convicted  of  canying  concealed  weapons^ 
while  retarning  in  a  wagon  from  Tnscumbia,  Colbert  ooanty, 
to  his  residence  in  Franklin  county,  twenty-three  miles.  He 
had  requested  the  court  to  charge  that  he  was  traveling,  and 
therefore  should  be  acquitted ;  but  this  was  refused,  and  he  as* 
signed  the  refusal  as  error. 

J.  B,  Moore,  for  appellant 

John  W.  A,  Sanfordy  Attorney-General,  contra. 

Brigkell,  C.  J.  There  are  but  few,  if  any,  provisions  of  the 
Bevised  Code  which  the  judiciary  should  more  vigilantly  uphold, 
and  rigidly  enforce,  than  those  denouncing  and  punishing  the 
pernicious  and  too  prevalent  practice  of  carrying  weapons  con- 
cealed. It  has  led,  and  leads  frequently  to  causeless  homicides, 
and  breaches  of  the  peace,  which  would  not  otherwise  be  pei*pe- 
trated.*  It  was  said  by  this  court,  years  ago  :  "  Much  of  the  waste 
and  destruction  of  life,  under  which  society  is  suffering,  grows  out 
of  the  pernicious  practice,  too  prevalent  among  our  citizens,  even 
in  the  peaceful  pursuits  of  life,  of  wearing  deadly  weapons  upon 
their  persons.  Such  deadly  weapons  are  readily  drawn,  and  fatally 
employed,  in  resentment  of  injuries  and  insults  of  the  most  trivia] 
character.    While  the  law  secures  the  right  to  all  to  employ  deadlj 
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weapons,  even  to  the  fatal  result  iu  protection  of  life,  or  to 
save  one's  person  from  grievous  bodily  harm,  as  the  law  under- 
stands that  term,  we  may  well  ask,  why,  in  a  peaceful  community, 
do  citizens  wear  arms,  who  have  no  just  grounds  to  apprehend 
danger  to  their  lives,  or  those  grievous  personal  injuries  which 
will  excuse  a  resort  to  deadly  weapons  ? "  McManus  v.  St€d$j  36 
Ala.  293.  The  observations  of  Saffold,  J.,  in  his  dissenting  opin- 
ion, in  Lockett  v.  States  47  Ala.  46,  seem  to  us  eminently  just : 
**  The  evil  sought  to  be  remedied  was  the  insecurity  of  life  caused 
by  the  practice  of  carrying  concealed  weapons,  and  the  consequent 
demoralization  of  society.  It  was  deemed  criminal  for  a  person  to 
put  in  his  jiocket  a  weapon  to  kill  his  friends  and  acquaintances 
in  a  chance  quarrel,  or  premeditated  attack  by  himself."  Further, 
in  speaking  of  the  statutory  exception,  in  favor  of  one  '^  traveling, 
or  setting  out  on  a  journey,"  he  says  :  ^'  The  distance  of  travel 
was,  therefore,  intended  to  be  such  as  would  take  him  beyond  the 
circle  of  his  general  acquaintance,  and  amongst  strangers,  for 
whose  conduct  he  was  in  nowise  responsible,  either  by  his  precept 
or  example,  and  against  whom  he  was  not  protected  by  the  consid- 
eration we  exhibit  for  those  whom  we  know."  In  Eslava  v.  Skite^ 
49  Ala.  357,  it  is  said,  '^  The  ^  traveling,  or  setting  out  on  a  jour- 
ney,' which  justifies  the  carrying  concealed  weapons,  must  be  a 
travel  to  a  distance  from  home,  and  not  within  the  line  of  the  per- 
son's duties,  habits  or  pleasure." 

The  evasion  of  the  statute  is  easy,  and  frequent ;  and  the  offense, 
because  of  the  frequency  of  its  commission,  is  relieved,  in  the  esti- 
mation of  the  community,  of  much  of  the  criminality  which  should 
be  attached  to  it,  and  which  the  statute  intends  to  affix.  The 
purposes  of  the  statute  cannot  be  accomplished,  the  practice  sup- 
pressed, and  its  evil  consequences  avoided,  unless  it  is  held  that, 
when  the  fact  of  carrying  the  weapon  concealed  is  proved,  the 
accused  must,  to  relieve  himself  from  guilt,  show  that  he  is  within 
one  of  the  exceptions  expressed. 

The  statute  is  :  '*  Any  person  who,  not  being  threatened  with, 
or  having  good  reason  to  apprehend  an  attack,  or  traveling,  or  set- 
ting  out  on  a  journey,  carries  concealed  about  his  person,"  etc. 
^^The  evidence  disclosed  by  the  bill  of  exceptions  is,  that  when  the 
defendant  had  the  pistol  concealed  about  his  person,  he  was  return- 
ing from  Tuscumbia,  in  Colbert  county,  to  his  home  in  Fmnklin 
county,  with  his  wagon,  the  two  points  being  about  twenty-threo 
miles  apart.    All  the  evidence  is  not  set  out  in  the  bill  of  excep- 
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tions ;  but,  ou  these  facts  only,  the  court  was  requested  to  charge 
the  jury  that  the  defendant  was  traveling,  within  the  meaning  of 
the  statute.  The  charge  is  founded  on  a  misconception  of  the  stat- 
ute. It  is  not  traveling  —  merely  passing  from  one  place  to 
another —  which  justifies  the  carrying  of  concealed  weapons.  The 
traveling  must  be,  as  is  the  setting  out,  on  a  journey.  The  origi- 
nal signification  of  journey  was  a  day's  travel.  It  is  now  applied 
to  a  travel  by  land  from  place  to  place*  without  restriction  of  time. 
Buty  when  thus  applied,  it  is  employed  to  designate  a  travel  which 
is  without  the  ordinary  habits,  business,  or  duties  of  the  person, 
to  a  distance  from  his  home,  and  beyond  the  circle  of  his  friends 
or  acquaintances.  Passing  beyond  these,  may  involve  unknown 
dangers,  from  which  there  may  be  a  necessity  to  protect  himself  ; 
as  there  is  a  necessity  to  prepare  for  defense  against  an  attack, 
either  threatened,  or  which  he  has  just  cause  to  apprehend.  The 
words  are  indefinite ;  and  this  is  the  signification  in  which  they 
are  employed  in  the  statute,  and  not  in  a  larger  sense,  which 
would  go  far  to  license,  rather  than  to  suppress,  the  practice 
against  which  the  statute  is  directed. 

For  aught  that  appears  in  the  bill  of  exceptions,  the  defendant, 
in  passing  to  and  from  Tuscumbia,  was  in  the  pursuit  of  his  ordi- 
nary duties  and  business,  and  within  the  circle  of  his  friends  and 
acquaintances.  On  the  facts  disclosed  in  the  record,  the  court 
could  not  afiirm,  as  matter  of  law,  that  he  was  traveling  on  a  jour- 
ney. **  There  was,  of  consequence,  no  error  in  the  refusal  of  the 
charge  requested,  and  the  judgment  must  be  affirmed. 

Judgfneni  affirmed. 

NoTB  BT  THB  Rbpoktbb.—  There  bM  been  some  disoaulon  aa  to  what  oon- 
fltitutec  a  "  travaler." 

Ill  Atkin9on  v.  8eUer«,  6  a  B.  (N.  S.)  iCS,  Atkinson  was  an  innkeeper,  at 
Oarstou,  complained  of  for  seUiiiff  llqaors  on  Sniidi^,  and  the  question  was 
whether  the  persons  to  whom  he  sold  them  were  **  travelers,**  so  as4o  bring 
him  within  the  provision  of  the  statute,  whloh  allows  **  refreshment  to  trav- 
elers.** *'  Each  party  had  left  Liverpool  about  two  o*clook  in  the  afternoon,  for 
pleasure.  In  a  vehicle,  and  had  driven  a  round  of  eight  to  ten  miles  before 
arriving  at  Garston,**  and  they  represented  themselves  to  Atkinson,  on  inouiry 
as  "  travelers,**  and  they  were  held  to  be  traveUn  with  In  the  meaning  of  the 
act.  The  court  say :  **  Of  course,  a  man  could  not  be  said  to  be  a  traveler  who 
goes  to  a  place  merely  for  the  purpose  of  taking  refreshment.** 

In  Taylor  v.  Humphreys,  10  C.  B.  (N.  8.)  429,  the  same  question  arose.  Tay- 
lor*s  place  was  about  four  miles  from  Birmiughaui,  and  on  Sunday  he  supplied 
with  ale  persons  who  came  from  Birmingham,  some  on  foot  and  some  by  om« 
uibns,  and  who  retained  in  the  same  way,  and  who  said  they  were  travelers. 
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Tb^  were  held  to  be  travelen,  within  the  act,  the  court  saying  it  made  no 
differeuoe  whether  thej  were  on  buniness  or  pleasure,  on  foot  or  otherwise. 

Regina  v.  Rymer,  13  Cox's  C.  C.  878,  was  an  indictment  of  an  innkeeper  for 
refusing  to  serve  n  customer.  It  was  held  that  a  person  living  in  the  same 
town,  1,200  yards  from  an  inn,  and  walking  al>out  the  town  with  a  dog,  for  hi* 
own  recreation  and  amusement,  is  not  a  traveler  within  the  sense  that  be  has 
a  right  at  common  law  to  refreshment  and  entertainment  bj  the  innkeeper* 
The  court  say :  **  He  clearij  was  not  a  traveler  or  wayfarer,  but  a  mere  resi- 
dent in  the  town,  taking  a  walk  and  calling  at  this  Iwr  for  a  glass  of  whisky." 

Under  the  same  act,  in  Finher  v.  Hotouni,  U  Jur.  (N.  S.)  906,  one  who  bad 
bought  his  ticket  at  a  railway  station  for  a  place  nine  miles  distant,  was  held 
to  be  a  traveler. 

In  Ramtdefi  v.  G<66s,  1  B.  &  Cr.  319,  the  question  was  whether  a  horse  wac 
**  hired  to  be  used  in  traveling,"  so  as  to  be  liable  to  post-horse  duty.  It  wa* 
admitted,  ou  the  authoritj  of  HanUy  v.  Cufr6eHv,  15  East,  257,  that  hiring  for 
the  purpose  of  riding  a  distance  of  twenty  miles  and  hack  was  hiring  for  trav* 
eliug.  But  the  court  say :  **  A  person  riding  a  horse  for  pleasure  several  miles 
into  the  country  and  back  the  same  day,  cannot  be  said  to  be  using  it  in 
traveling.  In  the  fourth  case  the  horse  was  only  hired  to  take  an  airing  for  an 
hour  or  two.  That  certainly  was  not  hired  to  be  used  in  traveling.  The  third 
case,  perhaps,  admits  of  more  doubt,  but,  on  the  whole,  I  am  of  opinion  that 
the  horse  was  not  even  there  hired  to  be  used  in  traveling,  the  place  to  which 
the  horse  was  to  go  not  being  fixed.  The  horse  was  hired  to  go  ten  or  twelve 
miles  into  the  country,  to  return  in  the  evening."  This  was  held  not  to  be 
traveling  within  the  meaning  of  the  act.  One  Judge  said :  **  Generally  speak- 
ing, the  term  traveling  denotes  the  going  to  or  from  one  fixed  place  to  an* 
other,"  and  that  where  the  party  might,  in  his  discretion,  go  where  he  pleased, 
he  was  not  traveling;  within  the  act. 

lu  Taylor  v.  Humphries^  17  C.  B.  (N.  &)  580,  it  was  held  that  persons  walk- 
lug  ftrom  their  lesldeuces  in  town  to  enjoy  the  country  air  on  a  Sunday  mom- 
lug,  and  lu  the  course  of  such  walk  resorting  to  an  Inn  for  refreshment,  are 
**  travelers,"  within  the  act,  though  the  Inn  be  within  two  miles  of  their  place 
of  abode,  provided  they  do  not  go  abroad  for  the  mere  purpose  of  indulging  a 
propensity  for  drink. 

Pea€h€  V.  Colman^  1  H.  Jc  B.  808,  was  a  case  under  the  licensed  victuallers*^ 
act.  It  was  there  held  that  persons  arriving  by  train  at  a  railway  station,  a 
mile  from  their  residence,  and  residents  of  the  town  who  go  to  the  station  to 
meet  them,  are  **  travelers."  One  of  the  Judges  said :  **  Suppose  a  train  should 
be  late»  It  would  be  hard  upon  a  landlord  If  those  who  came  to  meet  it  could 
not  be  supplied  with  refreshment." 

In  PepUno  v.  Richard9ony  4  L.  R.,  C.  P.  188,  where  one  walked  on  Sunday  to 
I  a  spa  two  miles  and  a  half  from  his  residence,  to  drink  the  mineral  water  for 

hla  health,  and  was  supplied  with  ale  at  a  hotel,  held  that  he  was  a  traveler^ 
But  KBATmo,  J.,  said :  "  I  muHt  own  that  if  this  had  been  reg  ifitegra,  I  should 
have  said  that  Deakin  was  not  a  traveler."  And  Montaoub-  Smith,  J.,  ob- 
served: **  The  primary  object  of  the  party  was  not  tippling;  but  being  absent 
from  home  for  a  lawful  purpose,  the  refreshment  he  took  was  merely  ancillary 
to  that  purpose." 

The  subject  is  elaborately  considered  in  HamUUm  ▼.  CUy  of  BoBton^  14  Allen, 
475.    Here  the  court  held  that  a  person  walking  a  short  distance  in  public  high- 
way, simply  for  exercise,  and  to  take  the  sir,  on  the  evening  of  the  L<»rd*e  day, 
w  with  no  purpose  of  going  to  or  stopping  at  any  place,  but  his  own  house,  or  of 

pasdug  from  one  city  or  town  to  another,  Is  not  a  traveler  within  the  Sunday 
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law.  The  oourt  remarked :  *'A  person  must  doabeless,  in  a  looae  and  senor.;! 
sense,  be  traveling,  in  order  to  maintain  an  aoticiii  against  aoitj  or  town  for  a 
defect  in  a  highway.  But  it  does  not  follow  that  in  a  different  and  penal  stat- 
ute the  word  Is  used  In  the  same  sense."  *'The  English  deQislous  oited  by  the 
defendants'  counsel  were  founded  upon  the  terms  and  apparent  intent  of  pecn« 
liar  statutes  concerning  innkeepers." 

In  Blodgett  ▼.  Boston^  8  Allen,  237,  the  oourt  said :  '*The  word  *  travekirs*  mmj 
well  embrace  within  its  meaning,  as  applied  to  the  subject-matter,  eveiy  one, 
whatever  maj  be  his  age  or  condition,  who  has  occasion  to  pass  over  the  high- 
waj  for  may  purpose  of  business,  convenience,  or  pleasure.**  In  this  case,  a  boy 
playing  on  a  sidewalk  was  held  not  a  traveler,  within  the  highway  aeta. 

In  Stiiikney  v.  Salem,  3  Allen,  87&,  one  who  received  an  injury,  while  stopping 
for  conversation  on  a  highway,  and  leaned  against  a  defective  railing,  was  not 
a  traveler  within  the  act. 

Persons  going  to  market,  a  day's  journey,  are  refcarded  as  travelers  in  Texas. 
WaddtU  V.  State,  87  Tex.  366. 

Not  so  of  one  who  bad  tied  his  horse  outside  the  highway,  and  the  horse  ran 
away  and  suffered  Injury.    RU^unrda  v.  EnJUldj  18  Gray,  344. 

But  in  Sta}iton  v.  MetropolUan  Raitroad  Compwiy^  14  Allen,  48&,  one  who,  on 
Sunday,  went  in  a  street  car  from  Charlestowii  to  Roxbuty,  a  distance  onUr  four 
miles  or  so,  was  travelitig.  And  one  who,  on  Sunday,  was  walking  from  South 
Boston  to  Boston,  was  held  to  be  a  traveler.  CwmoUy  v.  BottoUf  117  Mass.  84. 
And  one  who  was  walking  from  Chelmsford  to  Lowell,  four  miles,  was  held  a 
iraveler.    0€)rman  v.  LoweU,  id.  06. 

One  who  walks  a  mile  for  exercise  on  Sunday  is  not  a  traveler.  O'ConnM  v. 
Z»eiriston,  06  Me.  84. 

Lockett  V.  State,  47  Ala.  43,  one  of  the  cases  cited  in  the  principal  ease,  held 
that  one  who  was  going  twenty-eight  miles,  on  a  railway  train,  to  seek  employ- 
ment, was  traveling  within  the  meaning  of  the  act  prohibiting  the  carrying 
of  concealed  weapons.  The  court  remark:  **Tbe  word  ^traveling'  has  no 
very  precise  or  technical  meaning,  when  it  is  used  without  any  limitation.  Its 
primary  and  general  import  is  to  pass  from  place  to  place,  whether  for  pleas- 
ure, instruction,  business  or  health."  *'The  length  of  the  Journey  or  Its  eon- 
ttnuunce  dc»es  not  destroy  the  character  of  the  occupation."  **  It  Is  enough  If 
he  was  traveling  on  a  journey,  long  or  short."  The  other  case,  SeUen  ▼.  State, 
48  Ala.  867,  was  the  case  of  one  who  raided  six  miles  from  Moblla,  and  did 
business  every  day  In  that  city* 


Campbell's  Admx.  v.  City  Council  of  Montgomkbt. 

^  Ala.  607.) 

Municipal  corporation — Duty  to  keep  etreete  in  repair  dittinguithed  from  dutg 

of  police. 

The  duty  of  a  municipal  corporation  to  keep  its  streets  in  repair  is  performed 
when  they  are  free  from  obstructions,  and  safe  and  commodious  highways 
for  public  travel,  and  does  not  extend  to  matters  of  mere  police  regulatioa 
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and  control,  like  the  prevention  of  violence,  or  disorderly  conduct  of  individ- 
uals,  which  may  temporarily  endanger  the  safety  of  those  who  are  passing 
upon  the  streets. 
A  complaint  alleging  that  a  municipal  corporation,  in  neglect  of  its  duty  to 
keep  its  streets  in  repair  and  safe  for  passengers,  suffered  the  explosion  of 
powder  l>etween  anvils  within  the  limits  of  the  city,  and  that  the  plaintiffs 
intestate,  while  walking  upon  one  of  the  streets,  was  killed  by  a  fragment 
of  an  anvil  shattered  by  such  explosion,  held,  to  state  no  cause  of  action.* 

ACTION  by  appellant,  as  administratrix,  to  recover  damages  for 
the  death  of  her  husband.  The  complaint,  in  several  counts, 
alleged  in  substance,  thafc  the  cifcy  council  of  Montgomery,  in 
neglect  of  its  duty  to  abate  all  nuisances,  and  keep  its  streets  in 
repair,  and  open  and  safe  for  passengers  thereon,  wrongfully  suf- 
fered the  dangerous  and  unlawful  practice  of  exploding  powder 
between  anvils  at  a  place  within  the  city ;  and  that  the  intestate 
while  passing  that  place  upon  one  of  said  streets,  was  killed  by  a 
fragment  of  an  anvil  shattered  by  such  explosion.  The  defendant 
demurred,  and  had  judgment  on  demurrer. 

Judge  di  HoUzclaw,  and  Rice^  Jones  &  WiUy^  for  appellant. 
Elmore  4b  Chtnier,  contra, 

Bbicklll^  C.  J.  The  proposition  on  which  appellant  relies  to 
support  the  action  is,  that  the  act  of  incorporation  imposes  on  the 
city  the  specific  duty  of  keeping  in  repair  the  streets  within  its  ter- 
ritorial limits.  The  inhabitants  are  relieved  from  working  on  roads 
and  highways  without  the  city,  because  of  the  imposition  of  this 
duty,  and  in  consideration  of  its  performance.  The  duty  is,  there- 
fore, an  absolute  and  pf^rfect  corporate  duty ;  and  when  injury 
results  to  an  individual  from  an  omission  or  neglect  to  perform  it, 
an  action  for  damages  may  be  supported.  The  correctness  of  the 
proposition  is  not  disputed.  It  is  asserted  in  our  own  case  of 
Smoot  V.  Mayor,  etc,  24  Ala.  112  ;  and  is  maintained  by  the  cur- 
rent of  decision  in  our  sister  States,  and  by  the  decision  of  the 
Supreme  Court  of  the  United  States.  Weigh  (man  v.  Washington 
1  Black  (U.  S.),  39 ;  2  Dill.  Mun.  Corp.,  §  789. 

This  duty  is  performed,  when  the  streets  are  kept  in  such  condi- 
tion that  they  are  safe  and  commodious  highways,  for  the  use  of 
the  public  in  their  passage  over  them,  whether  on  foot,  or  with 
vehicles,  and  free  from  obstructions.    It  is  said  by  Judge  Dillok, 

*  See  LiUU  v.  Madison,  '24  Am.  Rep.  486. 
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speaking  of  the  statutes  of  the  New  England  States,  imposing  on 
towns  the  duty  of  keeping  highways  in  repair:  *'  Qenerally  speak- 
ing, it  may,  perhaps  correctly,  be  said,  that  under  these  statutes,  a 
town  or  city,  charged  with  the  duty  of  keeping  its  highways  or 
streets  in  repair,  peiiorms  that  duty  when  the  traveled  way  is  with- 
out obstruction  or  structural  defects  which  endanger  the  safety  of 
travelers,  and  is  sufficiently  level  and  smooth,  guarded  by  railings 
where  necessary,  to  enable  persons,  by  the  exercise  of  ordinary  care, 
to  travel  with  safety  and  convenience."  2  Dill.  Mun.  Corp.,  §  788. 
The  words  of  the  act  of  incorporation  are,  '*  The  streets  and  high- 
ways in  said  city  shall  be  kept  in  repair  by  said  city.''  These  words 
import,  that  there  shall  not  be  in  the  sti'eet  or  highway  any  defect 
or  imperfection,  which  renders  it  unsafe  or  inconvenient  for  use  by 
the  public ;  nor  any  obstruction,  either  closing  them  aa  ways,  or 
hindering  the  progress  of  those  passing  them.  They  refer  to  the 
condition  of  the  street,  as  the  same  words,  employed  in  the  lease  of 
a  house,  would  refer  to  the  condition  of  the  house.  They  have  no 
reference  to  violence,  or  disorderly  conduct  of  individuids  in  the 
streets,  which  may  temporarily  endanger  the  security  of  those  who 
are  passing  them.  A  tenant,  bound  to  keep  a  house  in  repair,  could 
not  be  charged  with  a  breach  of  the  duty,  because  of  a  disorderly 
assemblage  in  it,  disturbing  the  peace  of  its  inmates,  or  of  the 
neighborhood,  not  spoiling  or  injuring  the  house.  Nor  would  a 
turnpike  company  fail  in  its  duty  to  keep  its  road  in  repair,  because 
a  riot  occurred  on  the  road,  rendering  travel  dangerous  during  its 
continuance.  The  coiporate  duty  of  the  city,  to  keep  its  streets  in 
repair,  was  performed,  when  the  streets  were  free  from  ''obstruc- 
tions, or  structural  defects,"  and  in  a  condition  for  safe  and  con- 
venient passage. 

It  is  not  averred  that^  in  this  respect,  there  was  any  breach  of 
duty,  nor  that  the  death  of  the  intestate  was  caused  by  the  ill 
repair  of  the  streets.  The  assemblage,  and  the  dangerous  and  un- 
lawful practices  in  which  they  engaged,  with  the  knowledge  of  the 
corporate  officers,  and  without  any  effort  by  them  for  the  prosecu- 
tion of  these  practices,  is  treated  by  the  complaint,  and  by  the  ar- 
gument of  appellant's  counsel,  as  a  defect  in,  or  obstruction  of  the 
streets,  from  which  the  death  of  the  intestate  resulted.  Though  tem- 
porarily the  assemblage  may  have  blocked  the  streets  from  passage, 
and  the  explosion  of  powder  in  anvils  may  have  endangered  the 
safety  of  those  on  or  near  the  streets,  it  would  be  a  strangely  lati- 
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tndiuous  use  of  words  to  say  thereby  the  streets  were  out  of  repair. 
The  death  of  the  intestate  was  not  caused  by  the  condition  of 
the  street,  but  by  the  unlawful  act  of  those  who  had  assembled  in 
it.  The  case  is  not  distinguishable  from  the  case  of  Boyland  v. 
City  of  New  York,  1  Sandf.  Sup.  Ct.  27.  A  committee  of  the 
common  council,  acting  with  a  committee  of  citizens,  called  a 
public  meeting  in  one  of  the  parks  of  the  city,  for  the  considera- 
tion of  national  afiFains.  While  the  meeting  was  in  session,  sundry 
persons  were  engaged  in  firing  cannon  in  the  park ;  and,  through 
their  carelessness,  the  plaintiff,  while  passing,  was  seriously  injured 
by  one  of  the  discharges.  It  was  held  that  the  city  was  not  liable 
for  injuries  inflicted  by  the  negligence,  recklessness,  or  violations 
of  law  of  the  persons  engaged  in  firing  the  cannon.  In  that  case, 
as  in  this,  no  relation  whatever  existed  between  the  city  and  the  •. 
persons  whose  negligence  or  wantonness  produced  the  injury.  . 
Without  sucli  relation,  or  the  breach  of  an  aieoluie,  perfect  corpo- 
rate duty,  no  liability  could  rest  on  the  corporation. 

A  municipal  corporation,  like  a  natural  person,  is  liable  to  indi- 
viduals, for  a  violation  of  duty  owing  to  them,  from  which  they 
sustain  injur}*.  2  Dill.  Mun.  Corp.,  §  761.  Such  corporations  are 
also  liable  for  the  misfeasance  of  their  servants  or  agents  in  the 
exercise  of  corporate  powers,  or  the  performance  of  corporate  duties. 
Id.,  §  784.  The  ground  of  the  liability  is,  that  the  superior  must 
answer  civilly  for  the  negligence  or  want  of  skill  of  his  agent  or 
servant.  Id.,  §  766.  Theee  admitted  principles  do  not  aid  the  ap- 
pellant. The  only  duty  resting  on  the  corporation,  under  the  facts 
stated,  was  the  passage  and  enforcements  of  such  ordinances  and 
by-laws  as  would  suppress  such  assemblages  as  that  described,  or 
would  prevent  them  from  engaging  in  such  practices  in  the  streets. 
The  corporation  has  ample  power  for  these  purposes,  and  the  aver- 
ments of  the  complaint  indicated  had  fully  exercised  it.  The 
power  and  duty  is  governmental,  not  ministerial ;  and  if  there  had 
been  negligence  in  its  exercise,  no  private  action  would  lie,  to  re- 
dress injuries  resulting  therefrom.  Dargan  v.  Mayor,  31  Ala.  469; 
Dams  V.  City  Councih  51  id.  139;  2  Dill.  Mun.  Corp.,  §§  753,  754, 760. 

If  there  was  an  omission  of  duty,  contributing,  directly  or  indi- 
rectly, to  the  death  of  the  intestate,  it  was  the  omission,  not  of  the 
city,  but  of  its  police.  The  police  are  public  officers,  whose 
appointment  is  provided  for  by  the  act  of  incorporation,  and  who 
are  clothed  with  the  powers,  and  declared  ex  officio  constables  with- 
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in  the  city.  No  liability  rests  on  the  city  for  their  official  delin« 
quencies.  2  Dill.  Mun.  Corp.,  §  773.  We  qnote  with  approbation 
tlie  following  observations,  from  the  case  of  PrcUMr  v.  City  o) 
Lexingtony  13  B.  Monr.  563.  ''The  officers  of  a  city  are  qvusi 
civil  officers  of  the  government,  although  appointed  by  the  oor« 
poration.  They  are  personally  liable  for  their  malfeasance,  or  non- 
feasance in  office  ;  but  for  neither  is  the  corporation  responsible. 
Omissions  of  a  duty  imposed  upon  them  by  law,  prodactive  of  pre- 
judice to  an  individual,  is  not  a  corporate  injury.  The  duty  of 
the  officers  of  the  city  is  prescribed  by  the  statute,  from  which  also 
they  derive  their  power.  The  corporation  appoints  them  to  office, 
but  does  not,  in  that  act,  sanction  their  official  delinquencies,  or 
render  themselves  liable  for  their  official  misconduct" 

The  action  cannot  be  supported,  without  affirming  that  for  all 
violence,  from  which  personal  injuries  result,  committed  within  the 
city,  and  which  a  diligent  observance  of  duty  by  the  police  could 
have  prevented,  the  city  is  liable  in  damages  to  those  injured. 
There  is  no  authority  for  the  affirmation  of  such  a  principle. 

Neither  count  of  the  complaint  disclosed  a  cause  of  action,  and  the 
demurrers  were  properly  sustained.    Let  the  judgment  be  affirmed. 


Nelson  v.  Stewart. 

(54  Ala.  U6.) 

Bankrupt  %  dUehnrge  —  SubasquerU  promiUe. 

A  note  executed  hj  a  bankrapt,  two  days  before  filing  his  petition,  purport- 
ing  to  be  executed  for  cash  advances  in  good  faitli  to  enable  him  to  take 
the  benefit  of  the  bankrupt  law,  and  without  which  it  would  be  impossible 
for  him  to  do  so,  is  barred  bj  his  discharge. 

ACTION  cn  a  promissory  note  made  by  the  appellant's  intestate 
to  the  order  of  the  appellee,  dated  May  12, 1868,  and  payable 
January  1,  1868,  "  for  value  received,  in  cash  advances,  for  the 
purpose  of  enabling  me  to  take  the  benefit  of  the  bankrupt  law  ;" 
and  containing  a  recital  that  ''such  advance  was  obtained  bona  fide 
for  the  purpose  of  taking  the  benefit  of  the  bankrupt  law,  and 
that  without  such  advance  it  would  not  have  been  in  my  power  to 
have    done    so."      The   appellee    rested   his   case   on    the  note 
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The  appellant  put  in  evidence  his  intestate's  discharge  from 
all  debts  existing  on  the  14th  of  May,  1868.  The  court  charged 
that  if  the  jnry  believed  the  evidence,  they  shoald  find  for  the 
plaintiff.  Judgment  aocordingly.  The  charge  was  excepted  to, 
and  forms  ground  of  error. 

Johnson  d  Nelson^  for  appellant. 

Peitus  d  Dawson^  centra. 

Bbickell,  G.  J.  A  discharge  in  bankruptcy  operates  as  a  bar 
to  all  remedies,  legal  or  equitable,  against  the  bankrupt  personally, 
on  debts  provable  as  claims  in  the  bankruptcy  proceedings.  The 
discharge  does  not  extinguish  the  debt ;  the  bankrupt  may,  by  a 
subsequent  promise,  revive  and  renew  it,  restoring  it  as  a  legal 
demand  to  the  condition  in  which  it  was  before  the  discharge  was 
granted.  Eoana  v.  Carey^  29  Ala.  109.  There  are  authorities 
asserting  that  a  promise  made  by  the  bankrupt,  pending  the  bank- 
mptcy  proceedings,  and  before  the  discharge  is  granted,  will 
revive  the  debt,  taking  it  without  the  operation  of  the  discharge. 
Otis  V.  Oazlin,  31  Me.  667;  Brix  v.  Braham,  1  Bing.  281. 
Other  authorities  assert  a  contrary  doctrine,  and  that  a  new  promise, 
to  be  effectual  against  the  discharge,  must  appear  to  have  been 
made  subsequently.  Stebbins  v.  Sherman,  1  Sandf.  Sup.  Gt  510. 
In  Kingston  v.  Wharton,  2  Serg.  ft  Bawle,  208,  it  was  held  a 
promise  by  a  bankrupt,  made  on  the  eve  of  going  into  bankruptcy, 
to  pay  a  pre-existing  debt,  when  aNe,  was  not  barred  by  the  dis- 
charge, the  plaintiff  averring  the  defendant's  ability  to  pay.  The 
decision  rests  on  the  theory,  the  promise  was  contingent,  and  of 
consequence  not  a  provable  demand ;  and  if  the  defendant  had 
never  been  able  to  pay,  no  action  could  have  arisen.  The  case  is 
not  an  authority  which  will  support  the  present  action.  This 
promise  is  absolute,  free  from  all  contingency,  preventing  it  from 
proof  as  a  claim  in  bankruptcy,  or  which  could  arise  in  the  future, 
giving  a  cause  of  action.  Assuming  the  just  interpretation  of  the 
contract  is,  that  the  intestate  promises,  because  of  the  character 
of  the  consideration,  he  will  not  interpose  his  anticipated  dis- 
charge against  it,  such  promise  added  nothing  to  the  legal  obliga- 
tion of  the  contract.  That  obligation  could  not  be  strengthened 
by  solemn  promises,  or  pledges  of  honor.  The  discharge  oper- 
ated on  th'S  contract,  and  on  any  and  all  promises  of  which  courts 
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can  take  notice,  growing  oat  of  it,  not  made  sabseqnent  to  the 
bankrnptcy.  Reed  v.  Frederick^  8  Gray,  230.  The  purpose  of 
the  parties  doubtless  was  to  bind  the  intestate  in  conscience  not  to 
interpose  his  discharge  in  bar  of  the  debt,  creating  a  moral  obliga- 
tion he  could  not  disregard.  Performance  of  the  promise  must  be 
left  to  the  sense  of  honor  and  right  on  which  reliance  was  placed. 
The  discharge  operated  a  bar  to  the  action,  and  the  court  was  in 
error  in  charging  otherwise. 
The  judgment  is  reversed  and  the  cause  remanded. 


Dankeb  y.  State. 

(MAU  m.) 
Indictment.  Preeumptian  at  to  eharaeter. 

An  indictment  for  bargUry  of  premiaes  *'  in  which  gooda,  merehandiie,  or 

other  ralaable  thing,  was  kept  for  use,  sale,  or  depoeit/'  etc  (following  the 

phiaaeology  of  the  statute),  is  bad. 
Where  there  is  no  evidence  of  the  prisoner's  character,  it  will  not  be  presamed 

either  good  or  bad.    While  the  law  presames  every  one  innocent,  it  does  not 

presnme  any  one  to  have  a  good  character. 

CONVIOTION  for  burglary  under  an  indictment  charging  that 
the  prisoner  ''  broke  into  and  entered  a  shop,  store,  warohonae 
or  other  building,  the  property  of  J.  Z.  Andrews,  in  which  goods^ 
merchandise,  or  other  valuable  thing,  was  kept  for  use,  sale  or  de* 
posit,  with  intent  to  steal,  against  the  peace,"  etc. .  There  was  no 
evidence  of  the  prisoner's  character,  but  at  his  request  the  court 
charged  as  follows :  '^  Tlie  law  presumes  every  man  to  be  inno- 
cent, until  the  presumption  is  broken  down  by  satisfactory  evi* 
dence.  The  law  also  presumes  every  one  to  have  good  character, 
and  the  failure  of  defendant  to  put  his  character  in  evidence  cre- 
ates no  presumption  whatever  against  him."  The  court  also 
charged,  "  that  it  was  the  right  of  the  defendant  to  have  proven  his 
own  good  character,  and  the  State  could  not  attack  the  character 
of  defendant  unless  he  put  ib  in  issue."  To  this  charge  the  defend* 
ant  excepted.  The  defendant  moved  in  arrest  of  judgment  on  the 
grounds  that  the  indictment  stated  no  offense,  and  charged  a 
breaking,  etc.,  in  the  alternative,  without  stating  what  was  kept 
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on  deposit,  or  that  it  was  valuable.     The  motion  was  oTerroled^ 
and  the  prisoner  was  sentenced,  and  appealed. 

Z>.  M.  Seals  and  John  A .  Foster,  for  appellant. 
John  W.  A,  Sanfordy  Attorney-General,  contra, 

Maki^ing,  J.  The  indictment  in  this  cause,  under  section  8695 
of  the  Revised  Code,  charges  that  defendant  ''broke  into  and  en- 
tered a  shop,  store,  warehouse,  or  other  building,  the  property  of 
J.  Z.  Andrews,  in  which  goods,  merchandise,  or  other  valuable 
thing,  was  kept  for  use,  sale,  or  deposit,  with  intent  to  steal,  against 
the  peace  and  dignity,"  etc.  The  language  used  is  that  contained 
in  the  section. 

A  statute  creating  a  crime  often  specifies  certain  particular  acts 
and  things  as  constituting  it,  and  then  declares  further,  in  alterna- 
tive words,  that  the  offense  may  be  committed  otherwise  by  acts 
and  things  which  are  not  specifically  designated,  but  are  described 
or  classed  generally,  as  having  something  in  common  with  those, 
or  some  of  those  that  are  specified.  Thus,  the  section  under  which 
this  prosecution  is  conducted,  denounces  as  guilty  of  burglary, 
''any  person  who  either  in  the  night  or  day  time,  with  intent  to 
steal,  or  to  commit  a  felony,  breaks  into  and  enters    *    *    *    * 

*  *  ^  any  shop,  store,  warehouse  or  other  building  (the  prop- 
erty of  another  person),  in  which  any  goods,  merchandise,  or  other 
valuable  thing,  is  kept  for  use,  sale  or  deposit."  In  an  indictmeqt 
on  such  a  statute,  when  the  State's  counsel  intends  to  rely  on  proof 
of  the  commission  of  the  offense  in  a  manner  or  by  means  other 
than  those  particularized  as  snfScient  to  constitute  it,  he  should 
specify  those  other  means,  and  not  rely  merely  on  the  general  de- 
scription ;  which,  in  the  instance  before  us,  is  contained  in  the 
words,  ''or  other  valuable  thing."  Johnson  v.  State,  32  Ala.  581. 
And  the  other  thing  particulanzed  should  in  this  case  be  alleged  also 
to  be  a  thing  of  value,  or  a  valuable  thing,  to  wit:  cotton, or  whatevejr 
it  be.     Ike  Robinson  v.  State,  62  Ala.  587  ;  Webb  v.  State,  id.  422. 

It  has  been  decided  that  the  terms,  "goods"  and  "merchan- 
dise," used  in  the  statute,  import  value,  but  that  "  cotton  in  the 
seed"  or  " lint  cotton,"  does  not.  iVb?TW  v.  State,  hO  A\a.  1%%  \ 
Webb  V.  Slate,  supra. 

The  cases  in  which  it  has  been  held  that  an  indictment,  charg- 
ing an  offense  in  the  words  of  the  statute  creating  it,  is  good,  will 
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be  found  to  be  cases  in  which  the  terms  used  are  those  specially 
designated  by  the  statute  as  constituting  it,  or  the  general  descrip- 
tion, with  an  addition  under  videlicet,  or  otherwise^  particularizing 
the  things  or  means  other  than  those  mentioned  in  the  statute  that 
are  relied  on,  and  not  the  words  merely  of  the  general  description. 
The  State  y.  Click,  2  Ala.  26 ;  Mason  d  Franklin  y.  State,  42  id. 
543  ;  Lodano  v.  State,  25  id.  64. 

A  charge  in  the  words  of  such  general  description  without  any 
specification,  or  with  such  general  words  alone,  following  in  the 
alternative,  after  the  words  specifically  used  in  the  statute,  is  not 
good.  Section  1361  (1176)  of  the  Code  makes  it  a  punishable 
o£fense  to  ''obstruct  a  public  road  by  a  fence,  bar,  or  .other  impedi- 
ment.'' And  in  Johnson  v.  State,  32  Ala.  583,  an  indictment  under 
this  law  averred  that  defendant  did  obstruct  a  public  road,  **  by 
a  fence,  bar,  or  other  impediment " — without  specifying  or  particu- 
larizing what  constituted  such  other  impediment— and  it  was  de- 
cided that  the  indictment  was  not  good.  If  it  had  averred  that 
the  obstruction  was  by  Vk  fence,  orhy  a  bar,  it  would  have  then  been 
sufficient ;  but  the  addition,  although  in  the  language  of  the  stat- 
ute, of  the  alternative  words,  ^'  or  some  other  impediment,*^  created 
an  uncertainty  which  made  the  whole  indictment  bad.  Johneon  v. 
Staie,  supra;  liaiford's  case,  7  Porter,  101. 

Section  3605  evidently  means  that  the  **  other  valuable  thing 
contemplated,  shall.be  something  ejusdem  generis  with  ''goods 
and  '^ merchandise;"  at  least  that  it  must  be  personalty.  But 
things  are  not  necessarily  personal  chattels.  The  word  is  of  very 
wide  meaning.  Things  may  be  real  or  personal,  corporeal  or  incor- 
poreal, secular  or  spiritual.  Indeed,  it  is  perhaps  the  nomen  gener^ 
alisemum  of  the  English  language.  A  valuable  thing  kept  in  a 
building  for  use  might  be  a  picture  painted  on  the  walls  of  a 
house,  much  more  valuable  than  the  house  itself,  kept  therein  and 
used  as  a  means  of  making  money  by  the  exhibition  of  it,  or  in  tbe 
instruction  of  pupils  in  art ;  or  it  might  be  a  black-board  built  m 
the  walls  of  a  school-house,  as  a  part  thereof,  and  used  as  a  means 
of  education.  In  either  of  these  cases  the  thing,  being  a  part  of 
the  realty,  would  not  be  of  the  same  nature  with  "goods "or 
"  merchandise.''  The  rule,  therefore,  established  by  the  case  of 
Johfison  V.  State,  supra,  and  other  cases,  is  especially  applicable  to 
indictments  under  section  3695  of  the  Revised  Code,  and  the  dis- 
regard of  this  rule  in  framing  the  indictment  in  the  cause  before 
us  makes  it  defective  and  bad. 


V 
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The  charge  asked  by  the  defendant,  and  given  by  the  court,  was 
not  entirely  corrrect.  While  it  is  trne  that  the  law  presumes 
every  one  to  be  innocent  until  the  contrary  appears  by  evidence,  it 
does  not  presume  every  one  to  have  a  good  character.  It  presumes 
nothing  in  respect  to  a  defendant's  general  reputation.  In  the 
absence  of  all  proof  on  the  subject,  his  character  is  not  to  be  taken 
as  either  good  or  bad  ;  and  the  jury  are  not  authon,^  by  assum- 
ing that  it  is  one  or. the  other,  to  let  it  have  weight  in  inclining 
them  toward  either  his  acquittal  or  his  conviction.  In  such  a  case 
their  verdict  should  be  founded  entirely  on  the  evidence  legally 
introduced,  and  not  on  any  idea  unsupported  by  direct  testimony 
concerning  his  general  character.  And  it  is  the  office  and  duty  of 
the  judge,  who  tries  a  cause,  to  see  to  it,  by  his  control  over  coun- 
sel and  his  instructions  to  the  jury,  that  justice  is  administered 
according  to  law,  and  not  according  to  the  prejudices  and  paeons 
of  the  community.  Of  course,  also,  instructions  of  the  judge  to 
the  jury  which  will  mislead  them  to  the  prejudice  of  a  prisoner  on 
a  point  in  respect  to  which  there  is  no  evidence,  are  erroneous  and 
will  cause  a  reversal  of  the  judgment. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded.  The  appellant  must  remain  in  custody  until  dis- 
charged by  due  course  of  law. 


WiLUAMs  V.  Stats. 

(54  Aim.  18L) 

Bigamf^Proof  of foTtign  marrtoQ^* 

On  an  Indietment  for  bigamy,  a  prior  marriage  in  another  State  may  be  sulll- 
dently  proved  by  the  prisoner's  admiBsUms,  withoilt  the  prodnetloii  of  the 
leeoid  or  other  evidenoe,  if  the  jufy  believed  that  the  prisoner  admitted  the 
validity  of  saeh  marriage,* 

CONVIOTION  of  bigamy.  There  was  no  evidence  of  the  first 
marriage  except  statements  of  the  prisoner  to  the  e£fect  that 
''  he  had  a  wife  in  Florida,  but  when  he  left  there  she  refused  to 
come,  and  he  left  her  in  Florida/'  and  other  statements  implying 
that  he  had  a  wife  in  Florida.    The  appellant's  counsel  requested 
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the  court  to  charge  as  follows  :  ^^  If  the  proof  shows  defendant 
confessed  to  witnesses,  in  the  years  1872  and  1873,  that  he  had  a 
wife  in  Florida,  and  then  afterward  married  a  Mrs.  Byrd  in  Ala- 
bama, then  the  State  cannot  convict  on  these  confessions,  unless  it 
goes  further  and  proves  to  the  satisfaction  of  the  jnry  that  the  mar- 
riage of  the  defendant  in  Florida  was  valid,  and  according  to  the 
laws  of  Florida.''    The  court  refused,  and  the  appellant  excepted. 

W.  A.  Duke,  for  appellant. 

John  W.  A.  Sanfordy  Attomey-Oeneral,  cofUra. 

Brickell,  G.  J.  The  verbal  admission  of  a  party  in  a  civil 
caus^,  or  the  verbal  confession  of  the  accused  in  a  criminal  prose- 
cution, of  any  fact  capable  of  proof  by  parol,  is  admissible  in  evi- 
dence against  him.  An  admission  or  confession  verbally,  of  a  fact 
of  which  there  is  higher  and  better  evidence  the  party  ofFering  it 
can  produce,  is  not  received  on  the  same  principle  and  for  the  same 
reasons  on  which  inferior  evidence  is  always  rejected.  Verbal 
admissions  out  of  court  are  not  admissible  to  establish  records, 
•deeds,  or  other  writings,  of  which  there  is  higher  and  better  evi- 
dence the  party  can  and  ought  to  produce.  The  presumption 
arises  that  the  best  evidence  is  withheld,  it  may  be,  for  a  sinister 
purpose,  and  that  if  that  presumption  is  not  indulged,  it  would  be 
dangerous  to  rest  judgment  on  inferior  evidence,  when  it  was  ap- 
parent to  the  court  higher  evidence,  on  which  it  could  proceed 
more  intelligently  and  satisfactorily,  existed,  and  was  within  the 
power  of  the  party  to  produce,  and  the  production  of  which  it  had 
jurisdiction  to  compel.  The  deed  or  record,  if  produced,  would 
possibly  contradict  the  admission  or  confession,  and  verbal  confea- 
«ions  in  a  criminal  case  are  always  capable  of  contradiction  or 
explanation.  It  may  be  shown  they  were  ignorantly  made,  or  even 
when  intentionally  made,  are  not  founded  in  truth.  This  is  true, 
also,  of  verbal  admissions,  when  not  operating  as  an  estoppeL  A 
mere  verbal  admission  or  confession  of  matter  of  law  is  not  admit- 
ted as  evidence,  for  the  party  may  not  know  the  law,  and  his 
admission  of  it  may  be  exceedingly  erroneous.  The  court  must 
determine  what  is  the  law,  unaided  by  such  admission  or  confession. 

These  are  the  only  limitations  on  the  admissibility  of  admissions 
or  confessions,  which  the  current  of  authority  recognizes.  The 
vigilance  of  the  court  in  inquiring  in  criminal  prosecutions  whether 
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the  confession  of  the  accused — and  by  confession  is  intended  only 
that  which  is  expressed  by  admission  when  applied  to  a  civil 
cause — ^is  voluntary^  must  always  be  exercised.  If  it  appears  to 
liaye  been  voluntaiy^it  is  evidence  the  jury  must  consider  and  weigh, 
and  within  their  exclusive  province  it  lies  to  determine  its  snffl- 
ciency.  They  should  be,  and  doubtless  ai*e>  always  instructed,  that 
the  value  of  a  confession  depends  in  a  great  degree  on  other  evi« 
dence  corroborating  it,  and  that  it  should  be  carefully  and  cau- 
tiously weighed,  because,  like  the  repetition  of  every  verbal  state- 
ment, it  is  subject  to  much  infirmity.  The  party  making  it  may 
have  been  misunderstood,  or  he  may  not  have  clearly  expressed 
himself,  or  his  words  may  bear  to  another  a  significance  different 
from  that  he  intended ;  and  besides,  it  is  a  species  of  evidence 
easy  of  fabrication,  and  difficult  of  disproof.  When,  however,  the 
confession  has  been  voluntarily  made,  is  precisely  identified,  and 
has  been  repeated  substantially  at  different  times  and  to  different 
persons,  in  the  absence  of  all  motive  to  speak  otherwise  than  truth- 
fully, it  is  evidence  the  court  never  hesitate  to  receive,  and  on 
which  the  most  intelligent,  thoughtful  and  conscientious  juror 
will  not  hesitate  to  pronounce  a  verdict.  The  degree  of  the  crime 
is  not  material  ;  it  may  be  the  highest,  involving  a  forfeiture  of 
life,  or  it  may  be  the  lowest,  followed  by  a  mere  pecuniary  amerce- 
ment, insignificant  in  amount 

To  this  general  principle,  an  exception  is  supposed  to  obtain  in 
a  prosecution  for  bigamy.  To  constitute  the  offense,  it  is  necessary 
to  allege  and  prove  two  distinct  marriages,  and  that  at  the  time  of 
the  second  marriage  the  accused  had  a  former  husband  or  wife 
alive.  3  Oreenl.  Ev.,  §  204*  The  former  marriage,  it  has  been  said, 
must  be  proved  by  the  production  of  the  record  of  the  marriage, 
or  by  a  witness  present  at  its  solemnization  or  ceremony.  The 
exception,  where  it  is  recognized,  rests  on  the  expressions  of  Lord 
Mansfield,  in  Morris  v.  Miller,  4  Burr.  2087.  The  action  was 
for  criminal  conversation,  and  of  consequence  the  admissibility  or 
sufficiency  of  evidence  in  that  particular  form  of  action  only  was 
directly  presented  for  adjudication.  It  is  true,  he  says,  '^in  a 
prosecution  for  bigamy,  a  marriage  in  fact  must  be  proved,"  but 
he  says,  also,  "  we  do  not  at  present  define  what  may  or  may  not 
be  evidence  of  a  marrisge  in  fact/'  The  declarations  of  the  defend- 
ant in  the  case  were  rejected,  as  tending  only  to  prove  a  marriage 
by  reputation,  and  not  a  marriage  in  fact.     Proceeding  on  these 
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expressions  of  Lord  Mansfield,  it  was  said  by  Obmond,  J.,  in 
Ibrd  T.  Ford,  4  Ala.  144 :  ''Upon  an  indictment  for  bigamy,  and 
in  the  action  for  criminal  conversation,  the  tact  of  the  former 
marriage  mnst  be  proved  by  the  production  of  the  record  of  the 
marriage,  or  by  a  witness  present  at  the  ceremony."  The  case 
before  the  court  was  a  bill  in  equity  for  the  assignment  of  dower, 
and  in  such  a  suit  it  is  only  necessary  for  the  demandant  to  show 
an  actual  marriage,  by  any  competent  evidence,  satisfying  the 
court  of  the  fact.  No  particular  character  of  evidence,  such  as  the 
registry  of  the  marriage,  or  the  production  of  a  vritness  present  at 
the  ceremony,  is  necessary.  Martin  v.  Martin,  22  Ala.  86.  In 
Langtry  v.  State,  30  Ala.  536,  the  question  was  directly  presented, 
whether,  on  a  prosecution  for  bigamy,  the  first  marriage  was  capa- 
ble of  proof  by  the  declarations  of  the  accused,  and  cohabitation. 
The  court  declaring  what  was  said  in  Ford  v.  Ford^  supra,  a  dio 
turn,  unsupported  except  by  the  dictum  of  Lord  Maksfield,  in 
Morris  v.  Miller,  supra,  or  cases  resting  on  it,  held  such  evidence 
admissible,  and  if  full  and  satisfactory,  sufficient  to  support  a  con- 
viction. The  first  marriage,  in  the  case  of  Langtry  y.  State,  was, 
if  it  existed,  probably  a  domestic,  not  a  foreign  marriage.  If  in 
any  case  record  evidence  of  a  marriage  can  be  presumed  to  exist,  and 
within  the  power  of  the  State  to  produce,  the  presumption  would 
be  the  more  readily  made  as  to  a  domestic  marriage.  It  cannot  be 
solemnized  without  a  license  issuing  from  the  office  of  a  public 
officer  of  the  State,  to  which  it  mnst  be  returned,  with  the  certifi- 
cate of  the  officer  or  minister  solemnizing  it.  The  license  and 
the  certificate  are  recorded,  and  a  certified  copy  of  the  registry  is 
presumptive  evidence  of  the  fact  of  marriage.  R.  0.,  §  2341.  The 
record  is  always  open  to  public  inspection,  and  any  one  is  entitled 
to  a  certified  copy  of  it  Of  a  foreign  marriage,  there  cannot  be 
record  evidence,  within  the  power  of  the  State  to  produce.  If 
such  evidence  exists,  it  is  without  the  State,  and  beyond  the  juris- 
diction of  the  court.  There  would  be  a  reason,  therefore,  for 
requiring  record  evidence  of  a  marriage  in  this  State,  not  existing 
when  the  marriage  occurred  in  a  foreign  State.  In  England,  it 
has  been  held  on  an  indictment  for  bigamy,  the  first  marriage  hav- 
ing occurred  in  New  York,  it  was  competent  to  prove  it  by  the 
admissions  of  the  accused,  and  it  was  for  the  jury  to  determine 
whether  the  admission  was  of  a  marriage  valid  according  to  the  law 
of  New  York.    Reg.  v.  Simmonsto,  1  Gar.  ft  Eir.  164 ;  8.  c,  47 
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£ng.  Com.  Law,  164.  In  Truman's  CasSy  cited  1  East's  Crown 
Law,  470,  the  first  marriage  occurred  in  Scotland,  and  was  proved 
by  cohabitation,  the  declarations  of  the  accused,  and  a  copy  of  pro- 
ceedings had  against  him  in  a  court  of  Scotland  for  having  con- 
tracted such  marriage.  A  conviction  on  the  evidence  was  sup- 
ported  by  all  the  judges  (except  two  who  were  absent),  some  of 
them.expressing  the  opinion  the  acknowledgment  of  the  accused 
would  have  been  sufficient  evidence.  Mr.  East,  in  his  observations 
upon  the  case,  says  :  *'  With  respect  to  such  evidence  of  a  bare 
acknowledgment  in  this  case,  it  may  be  difficult  to  say  that  it  is  not 
evidence  to  go  to  the  jury,  like  the  acknowledgment  of  any  other 
matter  in  pais,  where  it  is  made  by  a  party  to  his  own  prejudice  at 
the  time."  It  is  difficult  to  see  any  good  reason  for  doubting  the 
admissibility  of  an  admission  of  the  fact  of  marriage  or  its  sufficiency^ 
when  it  is  deliberate  and  precisely  identified.  Such  evidence  would 
be  received  if  it  was  sought  to  charge  the  husband  with  the  engage- 
ments of  the  supposed  wife ;  or,  after  his  death,  when  the  legiti- 
macy of  his  children,  or  the  descent  and  inheritance  of  his  estate, 
were  involved.  Then,  even  evidence  inferior  to  it,  inscriptions  on 
tombstones,  family  registers,  recognition,  or  reputation,  will  be 
received.  When  the  legitimacy  of  children  and  their  right  to 
inherit  is  in  issue,  the  validity  of  marriage  is  as  directly  involved 
as  it  is  in  a  prosecution  for  bigamy.  That  the  one  may  be  a  civil 
action  and  the  other  is  a  criminal  prosecution,  affects  the  admissi- 
bility of  the  declaration  only  in  requiring  evidence  in  the  latter 
case  satisfactory  to  the  court  that  it  was  voluntary.  Any  fact  capa- 
ble of  proof  by  parol,  in  a  civil  cause,  is  equally  capable  of  proof 
by  evidence  of  that  character  in  a  criminal  prosecution. 

In  the  case  before  us,  the  evidence  found  in  the  record  is  of  the 
repeated  admissions  of  the  accused  that  he  had  a  wife  in  Florida, 
and  that  he  left  her  there  because  she  refused  to  come  with  him  to 
this  State.  These  admissions,  it  is  apparent,  were  not  carelessly 
made,  but  were  made  while  the  second  marriage  was  in  contempla- 
tion, and  in  one  instance  when  soliciting  advice  as  to  the  propri- 
ety of  the  second  marriage.  If  he  indulged  a  doubt  of  the  validity 
of  his  first  marriage,  he  does  not  intimate  it  in  any  of  the  several 
conversations  in  which  he  admits  it.  He  certainly  knew  whether 
he  had  been  married  or  not,  and  whether  that  marriage  was  valid 
or  not.  It  is  but  a  fair  presumption,  if  the  marriage  had  been 
invalid,  he  would  have  so  stated.    According  to  his  admissions,  it 
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was  valid,  and  the  wife  had  not  kept  her  tow  to  liye  with  him  by 
refusing  to  come  here  with  him.  In  Cai/farcrs  Vase,  7  Oreenl.  57, 
G.  J.  Mellen,  after  a  thorough  examination  of  the  authorities, 
held,  on  an  indictment  for  lewd  cohabitation,  the  prisoner's  confes- 
sion of  the  fact  of  marriage  in  another  State  or  country  was  suffi- 
cient; that  from  such  confession  the  validity  of  the  marriage  ought 
to  be  presumed.  Not  doubting  that  a  deliberate  confession  of  mar- 
riage in  the  State  would  be  sufficient  evidence  of  the  fact,  he  says: 
*'  Cases  of  foreign  marriage  stand  on  different  grounds  from  do- 
mestic. The  latter  may  be  generally  proved  with  eaise  by  record 
evidence,  or  by  the  oath  of  some  person  or  persons  who  were  present 
at  the  solemnization,  they  being  ?nthin  reach  of  the  court's  process. 
Not  so  in  cases  of  marriages  in  a  foreign  country^oreven  in  another 
State  of  the  Union."  So  in  the  case  of  Warner  v.  Cainmanwealih,  2 
Va.  Cases,  95,  the  fact  of  marriage  in  Pennsylvania  was  held  properly 
proved  by  the  declarations  of  the  accused.  In  State  v.  Hilton^  3 
Bich.  (Law)  434,  the  declarations  of  the  accused  were  deemed  suf- 
ficient to  establish  the  first  marriage  had  in  North  Carolina.  Such 
is  the  general  line  of  decision  in  this  country.  3  Whart  Am.  Cr. 
Law,  §§  2631-2634 

The  presumption  is  that  the  common  law  prevails  in  our  sister 
States.  The  weight  of  authority  is  in  favor  of  the  proposition  that, 
at  common  law,  the  consent  of  the  parties,  followed  by  cohabita- 
tion, is  a  valid  marriage.  1  Bish.  Mar.  &  Div.,  §§  280-292;  Gamp- 
belly.  GuUaitf  4.'i  Ala.  57.  The  admission  of  the  accused  of  the  tact 
of  marriage  in  Florida  was  an  admission  of  a  fact  which  may  rest 
only  in  parol,  of  the  fact  that  he  and  the  woman  who  refused  to 
accompany  him  to  this  State  had  consented  to  live  together,  and 
had  lived  together  as  man  and  wife.  It  was  not  the  confession  of 
a  fact  of  which  there  was  necessarily  higher  evidence,  and  if  there 
was  such  evidence,  it  was  without  the  State,  and  not  in  the  power 
of  the  prosecution  to  produce. 

The  charge  requested  was  properly  refused.  The  admissions 
were  competent  evidence,  without  any  other  evidence  that  the  mar- 
riage was  valid  according  to  the  laws  of  Florida.  It  was  for  the 
jury  to  determine  whether  the  admissions  did  not  involve  an  admis- 
sion of  the  validity  of  the  marriage.  If  the  jury  were  satisfied 
they  did,  no  other  evidence  of  its  validity  was  necessary. 

[A  point  of  practice  omitted.] 

The  judgment  must  be  affirmed.  JudgmenU  affirmed. 
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(M  Ala.  IfiO.) 
Contract,  when  void  by  ttatute. 

Where  a  statute  pronoances  a  penalty  for  an  act,  a  contract  founded  on  eneli 
act  is  Toid,  although  the  statute  does  not  pronounce  it  void  nor  expressly 
prohibit  it. 

Such  a  contract  is  not  made  valid  by  a  subsequent  repeal  of  the  statute. 

A  statute  provided  that  ^  any  person  who  shall  sell,  or  offer  for  sale,  within 
this  State,  any  fertiliser  manufactured  in  or  imported  into  the  State,  which 
has  not  been  inspected,  stamped,  and  certified  to,"  etc.,  *  *shall  be  guilty  of 
a  misdemeanor,  and  on  conviction  thereof,  in  any  court  having  jurisdiction, 
shall  be  fined  not  more  than  one  thousand  dollars."  Where  the  owner  of  a 
fertiliser  had  the  proper  inspector  visit  his  warehouse,  examine  the  packa- 
ges and  take  samples,  paid  him  his  fee,  and  subsequently  urged  him  to 
stamp  and  certify  the  packages,  bat  he,  pleading  other  engagements,  failed 
so  to  do,  but  told  the  owner  to  sell  and  it  would  be  all  right ;  the  statute  is 
not  answered,  and  a  note  given  for  the  purchase-price  of  such  fertiUxer  is 
void.    (See  note,  p,  674.) 

ACTION  on  a  promissory  note  given  by  appellee  for  a  fertilizer 
called  ^'  Soluble  Pacific  Ouano/'  sold  him  by  appellants.  De- 
fense of  fwn  assumpsit  and  failure  of  consideration. 

It  was  agreed  that  '^  none  of  the  bags  of  Soluble  Pacific  Onano 
sold  to  the  defendant  were  branded  or  stamped  with  an  inspector's 
brand  in  the  State  of  Alabama,"  and  that  Dr.  James  Oillespie, 
''sole  inspector  for  Henry  county,  was  called  upon  and  requested 
by  plaintiffs'  agents  to  inspect  and  brand  all  the  guano  they 
received  for  sale  in  the  year  1873  ;  that  said  Oillespie  went  to  Co- 
lumbia and  Gordon  to  inspect  said  guano,  and  took  a  sample  from 
each  bulky  and  was  paid  his  legal  fees  for  such  inspection,  but  said 
Gillespie,  as  inspector,  failed  or  refused  to  inspect  or  brand  the  said 
sacks  of  guano.  Gillespie  went  to  Columbia  and  Gordon  and  took 
a  sample  but  one  time." 

Other  facts  appear  in  the  opinion. 

The  court  charged,  that  under  the  ''Act  to  protect  planters  of 
this  State  from  imposition  in  the  sale  of  fertilizers,"  unless  every 
sack,  bag  or  package  of  said  guano  was  inspected,  analyzed  and 
stamped,  or  branded,  with  an  inspector's  brand  or  stamp  in  this 
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State,  before  the  same  was  offered  for  sale  and  sold,  the  sales  were 
in  violation  of  the  law,  and  plaintiffs  could  not  recover.*' 
This  was  excepted  to,  and  is  now  assigned  as  error. 

Oatea  A  Bro.,  for  appellant. 
F.  M.  Woodi  for  appellee. 

Stoke,  J.  In  Shippey  v.  Eastwood^  9  Ala.  200,  this  court  said: 
*^  It  has  been  repeatedly  determined  that  a  penalty,  inflicted  by 
statute  upon  an  offense,  implies  a  prohibition,  and  a  contract  relat- 
ing to  it  is  void,  even  where  it  is  not  expressly  declared  by  the  stat- 
ute that  the  contract  shall  be  void."  Many  authorities  are  cited  in 
support  of  this  proposition. 

In  Saltmarsh  v.  TutMtty  13  Ala.  406,  this  language  is  quoted  with 
approbation. 

In  O^Donnell  v.  Sfoeefietfy  5  Ala.  468,  this  court,  after  stating  the 
principle  as  above,  added:  '^It  would  indeed  be  a  strange  anomaly 
if  a  contract,  made  in  violation  of  a  statute,  and  prohibited  by  a 
penalty,  could  be  enforced  in  the  courts  of  the  same  country  whose 
laws  are  thus  trampled  on  and  set  at  defiance." 

In  Milton  v.  Haden,  32  Ala.  36,  this  court  said  ^'  that  a  contract 
founded  on  an  act  which  the  law  prohibits  under  a.penalty  is  void.*' 
To  the  same  effect  is  Dodson  v.  Harris^  10  Ala.  566 ;  Ounier  v. 
Lecky,  30  id.  591.  In  the  case  last  cited,  and  in  McOehee  v.  Lind- 
say,  6  Ala.  16,  this  court  went  further  and  said:  ^^It  is  not  neces- 
sary that  a  statute  should  impose  a  penalty  for  doing  or  omitting 
to  do  something,  in  order  to  make  a  contract  void  which  is  opposed 
to  its  operation."  See,  also.  Black  <£  Manning  v.  Oliver^  1  Ala. 
449;   Walker  v.  Gregory ,  36  id.  180. 

The  rule  above  declared  is  not  only  founded  in  the  soundest 
principles  of  morality  and  public  policy,  but  its  enforcement  is 
necessary  to  maintain  the  supremacy  of  the  laws  and  the  dignity 
of  the  State. 

£ach  of  the  suits  in  the  present  record  is  founded  on  a  note, 
which  expresses  as  its  consideration  '^Soluble  Pacific  Ouano,"  sold 
to  the  defendant.  Soluble  Pacific  Guano  is  a  fertilizer,  and  was 
sold  as  such  during  the  early  months  of  1873;  the  dates  of  the  sev- 
eral notes  declared  on.  It  is  one  of  the  admitted  facts  in  this  rec- 
ord that  the  Soluble  Pacific  Ouano  sold  to  the  several  defendants, 
whose  cases  are  presented  in  this  record,  was  never  inspected  in 


DECEMBER  TEEM,  1876.  •   673 

Woods  ▼.  Aruutron^. 

this  State,  or  by  its  inspector,  or  any  sub-inspector,  under  the  stat- 
ute ^'  To  protect  the  planters  of  this  State  from  imposition  in  the 
sale  of  fertilizers,"  approved  March  8,  1871.  That  statute  declares 
'^  that  any  person  who  shall  sell,  or  offer  for  sale,  within  this  State^ 
>any  fertilizer  manufactured  in  or  imported  into  this  State,  which 
has  not  been  inspected,  stamped  and  certiOed  to,  .  ...  shall 
be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  in  any 
court  having  jurisdiction,  shall  be  fined  not  more  than  one  thou- 
sand dollars." 

On  the  admitted  facts  in  this  record,  this  case  is  brought  directly 
within  the  principles  declared  above,  and  there  can  be  no  recovery 
in  these  suits,  unless  the  appellant  has  shown  a  sufficient  excuse 
for  not  having  the  fertilizer  inspected.  He  contends  he  did  all  he 
could  to  comply  with  the  law,  in  this,  that  he  procured  the  sub- 
inspector  for  his  county  to  visit  his  warehouse,  and  that  such  sub- 
inspector  examined  the  packages,  took  samples,  and  promised  to 
perform  his  part  of  the  service.  That  he  subsequently  called  the 
attention  of  the  sub-inspector  to  the  subject,  and  urged  him  to  act, 
but  such  sub-inspector  pleaded  other  engagements,  and  informed 
the  seller  he  might  proceed  to  sell,  and  it  would  be  all  right 

Another  argument  urged,  why  we  should  hold  this  case  not 
within  the  rule  above  declared,  is,  that  on  the  24th  December,  1874, 
the  statute  requiring  the  inspection  of  fertilizers  was  repealed. — 
Pamph.  Acts,  244.  The  precise  point  made  is,  that  inasmuch  as 
the  illegality  of  the  contract  consists  in  the  fact  that  it  was  made 
in  violation  of  a  statute  imposing  a  penalty  for  its  breach,  the 
repeal  of  that  statute,  although  effected  since  the  trial  and  judg- 
ment in  the  court  below,  relieves  the  contract  of  all  illegal  taint, 
and  neutralizes  i«ne  defense  then  successfully  made.  In  point  of 
fact,  these  several  suits  were  tried  and  determined  at  the  spring 
term  of  the  Circuit  Court,  1874,  before  the  enactment  of  the  repeal- 
ing statute. 

In  answer  to  the  argument  first  above  stated,  it  is  obvious  that 
the  law  requiring  the  inspection  of  fertilizers,  was  enacted  to  pro- 
tect planters  from  imposition  —  imposition  in  the  sale  to  them  of 
fertilizers,  without  the  guaranty  to  them  which  inspection  affords 
of  the  quality  of  the  article  they  are  purchasing.  Without  such 
guaranty,  the  planter,  usually  unskilled  in  agricultural  chem- 
istry, may  be  greatly  injured  by  the  quality  of  the  article  he  is 
induced  to  purchase.  For  such  injury,  the  law  cannot  afford  him 
Vol.  XXV.  —  86 
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complefce  indemnity.  This  statute  was  passed  in  the  interest  of  a 
class  which  may  justly  be  styled  the  causa  causans  of  all  wealth, 
if  not  of  all  other  industries.  Most  civilized  nations  have  made  it 
a  part  of  their  policy  to  extend  a  fostering  care  over  agricultural 
pursuits.  Such  was  the  policy  which  dictated  this  statute,  and  as 
such  we  must  measure  the  consequences  which  result  from  its  dis- 
regard. Whether  the  provisions  of  this  statute  were  wise  or  not, 
it  is  not  our  province  to  determine.  While  in  existence,  it  was  a 
binding  rule  of  action,  and  its  subsequent  appeal  did  not  impair 
its  binding  force  while  it  remained  on  the  statute  book.  It  ex- 
pressed a  legislative  policy  which  we  have  no  right  to  disr^;ard. 
We  have  been  referred  to  no  authorities  in  support  of  either  of  the 
above  propositions,  and  we  have  found  none.  We  think  the  excuse 
offered,  why  the  fertilizer  was  not  inspected,  is  insufficient.  The 
statute  contains  no  such  exception ;  and  the  seller,  before  making 
sale,  or  offering  for  sale,  should  have  taken  steps  to  secure  or  coerce 
inspection,  stamp  and  certificate.  While  we  have  no  foundation 
for  imputing  any  wish  to  evade  or  violate  the  law  in  this  case,  we 
think  the  course  pursued  by  the  seller  and  sub-inspector  might  lead 
to  collusions  very  detrimental  to  the  class  the  statute  was  designed 
to  protect. 

We  are  equally  convinced  that  the  argument  second  above  urged 
is  unsound.  The  legality  of  the  contract  must  be  tested  and  de- 
termined by  the  law  as  it  stood  when  the  contract  was  made.  The 
repeal  of  the  statute  in  1874  cannot  retroact  so  as  to  make  valid 
a  contract  made  in  1873,  which  was  at  that  time  illegal,  under  a 
statute  then  of  force.  Maysr,  Williams,  27  Ala.  267.  True,  .n 
this  case,  that  in  the  repealing  statute  of  1874,  there  is  no  saving 
clause  as  to  penalties  previously  incurred.  We  apprehend,  however, 
that  section  4151  of  the  Be  vised  Code  would  have  prevented  the 
result  contended  for,  even  if  the  case  had  been  one  of  prosecution 
for  the  offense  committed.  The  principle,  however,  even  without  our 
saving  statute,  has  no  application  to  the  question  we  arc  considering. 

What  we  have  said  above  is  decisive  of  these  cases  in  any  event, 
and  we  deem  it  unnecessary  to  consider  the  other  questions  raised 
by  the  assignments  of  error. 

Judgment  of  the  Circuit  Court  affirmed. 

Judgment  affirmeiL 

KoTS  BT  THS  RvpoBTBR.— The  dootrlne  of  thU  mm  it  well  rapported  Ivy 
uuiuj  deoUloua  iu  Eiiglaikd  nud  this  ooauti7. 
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Law  V.  Hodg90fVt  2  Campb.  147,  was  su  action  for  the  value  of  bricks  smaller^ 
than  the  statutory  dimensionij,  and  the  statute  simply  affixed  a  penalty  for  yfo- 
lation.  The  statute  only  declared  that  bricks  "  shall  be  made  "  of  certaii» 
dimensions.  But  Lord  Elubnborough  said,  "  The  first  section  of  this  statute- 
absolutely  forbids  such  bricks  to  be  made  for  sale.  Therefore,  the  plaintiff,  itii 
making  the  bricks  In  question,  was  guilty  of  an  absolute  breach  of  the  law ;  ancl 
he  shall  hot  be  permitted  to  maintain  an  action  for  their  value." 

Brown  r.  Dwhcan^  10  B.  &  C  ^  was  an  action  on  a  guaranty  for  sales  of  liq- 
uors, which  were  distilled  without  a  license  under  a  statute  which  affixed  a 
penalty.  It  was  held  that  these  being  mere  revenue  regulations,  abresich  did  not 
render  the  trade  so  illegal  as  to  prevent  a  recovery  for  sales.  The  case  was  dia- 
tingulshed  from  the  brick  case  on  the  ground  that  this  statute  was  desigue<l 
only  to  protect  the  revenue,  while  that  was  to  protect  the  public.  The  same» 
doctrine  in  Joknuon  v.  fiudsoti,  11  East,  180.  In  respect  to  an  Importation  oT 
tobacco.  But  in  Cope  v.  RowlandM^  2  M.  &  W.  157,  this  distinction  is  overrule<f.. 
the  court  saying  that  if  the  contract  be  rendered  illegal,  it  can  make  no  differ- 
ence in  point  of  law,  whether  the  statute, which  has  made  It  so,  has  in  view  th» 
protection  of  the  revenue  or  any  other  object. 

The  doctrine  of  Law  v.  HodgsoH  was  applied  in  Foster  v.  Taylor,  B  Nev.  8L 
Mann.  244,  to  the  case  of  butter  sold  in  firkins  not  branded  according  to  law.. 
Here  the  court  quote  Lord  Holt  as  saying  **  that  every  contract  made  about 
any  matter  or  thing  which  is  prohibited  and  made  unlawful  by  any  statute,  is- 
a  void  contract,  though  the  statute  itself  doth  not  mention  that  it  shall  be  so, 
but  only  inflicts  a  penalty  on  the  offender ;  because  a  penalty  implies  a  prohi^ 
bltion,  though  there  are  no  prohibitory  words  in  the  statute;"  and  that  *Mu 
every  case  where  a  penalty  is  affixed  to  the  doing  of  such  an  act,  yet  if  such  a. 
thing  appears  upon  the  record  to  be  the  consideration,  the  agreement  is  void  ;'* 
act,  and  ^*  in  every  ease  where  the  statute  inflicts  a  penalty  for  doing  such  am 
though  the  act  be  not  prohibited,  yet  the  thing  is  unlawful."  8.  c,  6  B.  &  Ad.  SBT^ 

The  same  doctrine  was  applied  to  a  sale  of  coals,  the  measure  of  which  waa 
iiot  certified  according  to  law,  Little  v.  PooU^  9  B.  &  Ad.  192;  and  of  eoni, 
Tysion  v.  IViomos,  McO.  &  Y.  119;  and  In  case  of  an  action  by  a  printer  for  work 
on  which  he  failed  to  print  his  name  according  to  statute,  Bewdey  v.  Bionoid,. 
5  B.  &  Aid.  886.  In  the  last  case  it  is  said  that  the  requirement  is  the  sam^ 
thing  as  a  prohibition  against  the  omission.  So  of  drugs  sold  to  be  used  iia 
brewing.    Parfciu  v.  i>/cfe,  U  East,  602. 

In  Dmry  v.  BefonUUne^  1  Taunt.  138,  Mansfibld,  C.  J.,  says,  "  If  any  act  i» 
forbidden  under  a  penalty,  a  contract  to  do  it  is  now  held  void." 

In  Houstoun  v.|3fiUs,  1 M.  &  Rob.  826,  it  was  held  that  a  newspaper  proprietor 
cannot  recover  for  non-performance  of  a  contract  of  printlngjiuch  newspaper^ 
before  filing  the  affidavit  in  pursuance  of  a  statute  which  in  terms  prohibits  th» 
printing  without  such  filing. 

In  Webb  v.  PriUsheU,  1  P.  k  B.  264,  an  action  by  a  tavern  keeper  against  m, 
candidate  for  provisions  furnished  to  voters  at  an  election,  contrary  to  a  statute 
which  did  not  make  such  contracts  void,  was  held  not  maintainable.  Thee 
court  say :  *'  How  can  we  enforce  a  contract  to  do  that  very  thing  which  Is  s» 
much  reprobated  by  the  act?  " 

A  statute  of  New  York  forbids  the  transaction  of  business  in  the  name  of  ft. 
fiartuer  not  interested  in  the  firm,  and  requires  that  the  designation,  **Co."  or 
"  Company,"  shall  represcsnt  an  Actual  partner,  and  a  violation  Is  made  a  misde* 
meauor  punishable  by  fine.  Under  this  statute  it  was  held  that  all  tontraot* 
In  violation  of  it  are  absolutely  void.    Sworda  v.  Oioen,  48  How.  176. 
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Ill  HaUeU  v.  NorUm,  U  Johns.  278,  aii  act  of  CongreM  li«d  made  it  a  mlide. 
meatior,  panishable  by  fine  aud  imprisonment,  for  a  person  to  fit  oat  and  arm 
a  vessel  for  employment  in  service  of  a  foceign  power;  it  was  held,  that 
although  the  act  contained  no  words  of  prohibiti<»n,  yet  **  eveiy  aot  done 
against  It  is  not  illegal,  bat  absolutely  void."  '*A  penalty  iuipliea a  prohi- 
bition." 

Ill  PenningUm  v.  Toimsen^f,  7  Wend.  276.  an  aot  of  the  legislature  made  It 
unlawful  for  any  unauthorised  person  to  carry  on  banking;  although  it  did  not 
declare  the  securities  void,  yet  It  was  held  that  a  check  discounted  in  violation 
of  it  afforded  no  cause  of  action.  NsiiSON,  J.,  si^s  there  is  no  distinction  lietwean 
maia  prohibita  and  mala  in  at. 

In  Qriffith  v.  WdU,  8  Denio,  226,  the  action  was  to  recover  for  liquor  sold  by 
an  ttnllcensed  person,  and  although  the  aot  did  not  prohibit  such  sala  nor 
declare  it  illegal,  but  inflicted  a  penalty  for  violation,  it  was  held  that  the  action 
could  not  be  maintained.  The  court  say,  **  When  a  license  to  cany  on  a  partic- 
olar  trade  is  required  fur  the  sole  purpose  of  raising  revenues,  and  the  statote 
only  inflicts  a  penalty  by  way  of  securing  payment  of  the  license  money,  it  may 
be  that  a  sale  without  a  license  would  be  valid.  But  if  the  statute  looks  beyond 
the  question  of  revenue,  and  has  in  view  the  protection  of  the  paUio  health  or 
morals,  or  the  prevention  of  frauds  by  the  seller,  then,  though  there  be  notii- 
ing  but  a  penalty,  a  contract  which  infringes  the  statute  cannot  be  anp- 
ported." 

But  this  distinction  was  distinguished  In  Ferdon  v.  Cuwitit»gkam^  20  How. 
Pr.  IM,  where  a  contract  for  service  by  an  unlicensed  public  oartman  wao 
held  void,  although  the  ordinance  did  not  declare  such  contoacts  void,  imt 
affixed  a  penalty.  And  in  Best  v.  Datider,  29  How.  Pr.  480,  it  was  held  that 
an  unlicensed  peddler  could  not  maintain  an  action  for  goods  sold  and  delivered 
in  violation  of  the  Fedenil  revenue  laws,  although  the  laws  did  not  declare  soeh 
contracts  invalid,  but  aflized  a  penalty.  In  both  these  ca8e8  there  was  in  the 
luws  an  express  prohibition ,  and  the  latter  case  was  based  upon  that  fbot,  aud 
the  distinction  has  been  overruled  in  England.  Co2>e  v.  Roiolcpids,  2  M.  ft 
W.  167. 

In  Bofik  of  Hit  U,  S,  v.  Oti«>is,  2  Peters,  £27,  it  was  held,  under  a  law  forbid* 
ding  the  taking  of  more  than  a  certain  rate  of  interest,  but  not  deelartng  a60iiri<- 
ties  reserving  a  greater  rate  to  be  void,  that  such  seoarities  were  void  on 
general  principles. 

In  Wfmeler  v.  iiiisseU,  17  Mass.  258,  the  action  was  to  recover  for  shingles  not 
of  statu t<iry  size,  aud  the  action  was  held  not  maintainable.  The  argaments 
cover  some  twenty  pages,  aud  the  decision  about  twenty  lines. 

So,  in  RusBell  v.  DeOrand,  15  Mass.  85,  of  a  note  for  premiama  on  an  insnr- 
ance  of  a  vessel  on  a  voyage  to  a  port  interdicted  by  Federal  laws,  the  court 
say,  *'  the  rule  of  law  iti  of  universal  operation,  that  none  shall,  by  the  aid  of  a 
court  of  Justice,  obtain  the  fruits  of  an  unlawful  barg^ia*" 

The  doctrine  of  the  principal  case  has  been  applied  on  the  following  oases : 
to  a  note  for  hire  of  a  slave  let  to  go  at  large  by  his  master,  Stanley  v.  kelson, 
28  Ala.  514;  to  a  contract  the  consideration  of  which  was  prohibited  small  bills, 
Madison  Ina.  Co.  v.  Forsyt/ie,  2  Ind.  483;  to  an  usurious  contract,  although  not 
in  the  statute  pronounced  void,  ISiUr  v.  Skeets^  7  Ind.  182;  to  a  mortgage  fur 
liquors  illegally  sold,  EOaioorlh  v.  Mitdie.ll,  ^i  Me.  247;  to  a  contract  with  a 
slave,  Ifa/i  V.  Mnllint  5  Harr.  &  J.  (Md.)  190;  to  a  contract  conoemlug  lottery 
tickets,  Roby  v.  West,  4  N.  II.  285;  to  a  note  for  older  illegally  sold,  Nowrae  v. 
Pope,  13  Allen,  87;  to  a  sale  of  a  town  lot  before  the  town  plut  was  made  out. 
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etc.*  Dovnitig  v.  Ringei\  7  Mo.  585;  to  a  note  for  the  sale  of  the  offloo  of  dep-- 
utj  ■heriff,  CariUni  y,  Whitcfier^  5  N.  H.  196;  to  a  sale  of  baled  haj  not  legally 
tomiided,  Brackeit  v.  Hoyt,  29  id.  204;  to  a  note  for  illegal   sale  of  liquor: 
Coburti  Y,  OdeH,  80  id.  540;   to  a  note  for  lottexy  tiolcetB,   Seldenbender  v* 
CharUtt^  4  Serg.  &  R.  ISO;  Diddis  ▼.  Jamea^  6  Binn.  820;  to  a  ooiitraot  for  sale  of 
lands  under  the  Couneotiout  title*  MiU'i^U  v.  Smith,  1  Blnn.  ItO;  to  a  contract 
in  restraint  of  bidding,  Hole  t.  Uendenton,  4  Humph.  190;  to  a  note  for  unsealed 
leather,  Elkht8  v.  Parkhurnt,  17  Vt.  106;  to  an  action  of  trover  for  counterfeit 
money,  Spalding  y.  Preutan^  21  Vt.  0;  for  carriage  of  liquors,  TerriU  v.  BartleUf, 
id.  184 ;  for  sale  of  liquors,  Bancroft  ▼.  Dttmaa,  id.  457 ;  to  a  bond  for  **  shin- 
plasters,"  YeateM  y.  WmiamBy  5  Ark.  684;  to  a  contract  for  carriage  of  mail 
matter.  Hill  y.  Mitchell,  26  Ghu  704;  to  an  action  for  wages  by  an  unlicensed 
steamboat  engineer;  T/is  Ptovieer,  Deady,  72;  to  an  action  for  overdriving  a 
horse  let  on  Sunday ;  BerriU  y.  Ofbbs,  i  Penn.  L.  J.  Rep.  618;  but  see  Nodint  v. 
Doherty^  46  Barb.  59;  to  action  by  an  alderman  for  hire  of  carriages  furnished 
to  the  city  under  a  statute  that  It  shall  not  be  lawful  for  any  memlMr  of  the 
eommon  coaucU  to  be  interested  in  any  city  contract,  Smt^  y,  Cfty  qf  Albany^ . 
7  Lans.  14.  I 

The  contract  will  not  be  declared  void  merely  because  the  law  deelaree  a  pen*  - 
alty  for  doing  the  act,  where  it  is  not  prohibited,  unless  it  is  also  contra  bottom 
morc»,    SolamoH  v.  Drc^ehUrt  4  Minn.  278. 

In  respect  to  hiiiocent  purchasers,  contracts  in  contravention  of  statutes  will 
not  be  held  void  unless  such  appears  to  be  the  intent,  but  that  intent  wUl  be  « 
presumed  unless  the  contrary  can  fairly  be  inferred.    So,  held  that  a  sale  oU 
city  lots  before  the  plat  had  been  deposited  according  to  law  Is  not  void,  but 
passes  title.    Bemia  v.  Becker^  1  Kan.  226.    See,  also,  ^tron^r  v.  DarUng^  8  Ohio, 
201 ;  Watrotts  v.  Blair,  82  Iowa,  58.    So,  of  a  note  for  slaves  brought  into  a  State 
oontrary  to  law.    HarriaY,  Runnels,  12  How.  80. 

Unlicensed  dealings  in  bills  of  exchange,  not  being  expressly  prohibited, 
although  punishable,  contracts  for  sale  and  purchase  of  them  are  lesal.  Lind^ 
•ey  V.  Raiherfords  17  B.  Monr.  245. 

Under  a  statute  merely  prescribing  that  a  cord  of  wood  shall  be  of  certain 
dimensions,  a  contract  for  the  sale  of  wood  less  than  a  certain  length  is  not 
void.    CiHjmba  v.  Emery,  14  Me.  404. 

It  is  the  benefit  of  the  public  and  not  the  advantage  of  the  defendant  to  an 
aetion  that  is  to  be  considered  in  cases  in  which  one  or  more  of  several  parties 
in  pari  delicto  rely  for  defense  upon  the  illegality  of  the  transaction  out  of 
which  the  claim  arises,  and  in  such  cases  the  presumption  Is  in  favor  of  the 
transaction ;  and  if  it  be  susceptible  of  two  meanings,  the  one  legal  and  the 
other  not,  that  interpretation  will  be  put  upon  it,  which  will  support  and  give 
it  operation.    Bibb  v.  Miller,  11  Bush,  800. 

The  general  rule  that  courts  will  not  enforce  contracts  prohibited  by  statute, 
or  allow  the  recovery  of  money  paid  in  pursuance  of  them,  but  will  leave  par> 
ties  in  pari  delicto  without  remedy,  is  not  applicable  where  the  contract  is  pro- 
hibited for  the  mere  protection  of  one  of  the  parties  against  an  undue  advantage 
which  the  other  party  ia  supposed  to  possess.    Scotteti  v.  State,  51  Ind.  52. 

So,  where  the  law  provided  that  eight  hours  should  be  a  lawful  day's  work, 
and  that  a  stipulation  to  that  effect  should  be  inserted  in  all  public  contracts, 
an  omission  to  Insert  this  provision  in  a  public  contract  was  held  not  to  vitiate 
it,  the  statute  not  declaring  that  the  omission  should  have  such  efTect.  Bab^ 
cock  V.  Goodrich,  47  CaL  600.  The  court  say :  "  The  law  was  passed  for  the  pro- 
tection of  the  laborer;  an  offloer  of  the  eounty  cannot  refuse  to  carry  out  a 
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'  contract  beoaoae  of  an  omission  which  renders  the  contract  more  favorable  to 
.  the  county." 

It  by  no  means  follows  that  the  mere  knowledge  of  the  illegal  purpose  for 
'wkioh  an  article  may  be  hired  or  purchased  by  one  person  from  another  istaf- 
"iici«i it  to  avoid  the  contract,  as  to  one  of  them  who  is  in  no  way  connected 
"With  or  interested  in  the  iUej^al  object  or  purpose  to  which  the  thing  hired  or 
aold  was  to  be  applied,  unless  such  illegal  purpose  in  some  way  enter  into  or  form 
:part  of  the  contract.    The  use  to  which  the  party  hiring  or  buying  propones  to 
liimself  to  apply  the  property  after  he  gets  it,  surely  does  not  necessarllj  enter 
into  or  form  any  part  of  the  contract.    The  mere  knowledge  of  such  purpose, 
"Which  may  or  may  not  be  carried  into  effect,  seems  to  l>e  too  remotely  con- 
nected with  it  to  avoid  the  contract  or  preclude  a  recovery  upon  it.  McKinney 
w.  AndrevDs,  41  Tex.  365. 

To  defeat  a  recovery  on  a  contract  for  sale  of  liquors  made  In  another  State 

r  to  be  sold  In  this.  It  must  appear  that  the  sellers  had  knowledge  of  our  law, 

\4ind  made  the  sale  with  intent  to  enable  the  purchaser  to  violate  it.    Knowledge 

•^f  the  law  alone  would  be  insuffleieut.    Second  NaL  Bank  qf  LoutsvdU  v.  Oiir- 

«-e?»,  86  Iowa,  66& 

Where  a  eon  tract  in  violation  of  statute  is  void,  the  sabsequent  repeal  of  the 
statute  does  not  render  it  valid.  Hano/ior  v.  Matitel,  47  Me.  58;  MUiu:  v.  Huber^ 
M  McLean,  212*  QUlilaud  v.  PhiUipB,  1  S.  (\  162.  Otherwise  if  the  contract  im 
WkCt  immoral.  Ceniral  Bank  v.  EmfHrt  Stoti^  Dresaing  Co.,  26  Barb.  28;  IToi^ 
v.lVafiMtii,85id.60O;  Ctiriis  v.  Xeai^tt,  15  K.  Y.  85. 


Dayis  V.  SwAKSosr. 

(54  Ala.  277.) 

VdtnUary  cotweyanu  —  Nai  ctvaidable  by  grantor' 9  adminitirator. 

A  volontary  conveyance  prejudicial  to  creditors  la  valid  as  between  the  parties, 
their  personal  representatives  and  heirs,  and  can  only  be  avoided  bypvu^ 
chasers  or  creditors.    The  grantor's  administrator  cannot  set  it  aside. 


fllHB  facts  BuflSciently  appear  in  the  opinion. 
J.  N.  Williamsy  for  appellant. 
M.  B.  Welbam,  contra. 


Briokbll,  C.  J.  The  bill  filed  by  the  appellee  is  devoid  of 
equity,  and  should  have  been  dismissed  by  the  chancellor^  viero 
my^tu,  A  voluntary  conveyance,  or  a  conveyance  made  with  the 
intent  to  hinder,  delay  and  defraud  creditors,  can  be  avoided  only 
l)y  creditors  and  purchasers.    As  between  the  parties,  their  per- 
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Bonal  representatives  and  heirs,  such  conveyances  are  valid.  An 
executor  or  administrator  is  the  representative  of  the  testator  or 
intestate^  succeeding  to  his  rights,  and  of  consequence  capable  of 
maintaining  only  such  suits  as  he  could  maintain.  He  is  not  the 
representative  of  creditors,  authorized  to  pursue  property  fraudu- 
lently aliened  by  the  decedent,  which  they  may  pursue  and  con- 
demn to  the  satisfaction  of  their  demands.  Marler  v.  Marler^  6  Ala. 
367;  Roden  v.  Murphy,  10  id.  804;  WaUan  v.  Bonham,  24  id.  513. 
A  voluntary  conveyance,  or  a  conveyance  made  with  the  intent 
denounced  by  the  statute  of  frauds,  binding  the  intestate,  is  equally 
obligatory  on  his  personal  representative. 

The  whole  purpose  of  the  bill  is  to  avoid  a  voluntary  conveyance 
made  by  the  intestate  because  of  its  prejudice  to  creditors,  whose 
debts  existed  when  it  was  made.  The  creditors  have  ample  reme- 
dies to  redress  any  injury  they  may  sustain  from  the  conveyance, 
but  the  appellee,  in  his  representative  character,  cannot  assert 
them. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here  ren- 
dered dismissing  the  bill  at  the  costs  of  the  appellee  in  this  court, 
and  in  the  Court  of  Chancery. 

Decree  reverted. 


Wblsh  v.  Phillips. 

Mortgagee  in  po$eeetian — Efeet  of  eanveganee  hjf — Merger, 

A  oonveyanoe  of  lands  by  a  mortgagee  in  poeseBslon  after  defanlt  carries  the 
legal  title,  although  the  debt  is  not  assigned,  and  such  a  oonveyanoe  with 
warranty  amounts  to  an  equitable  assignment  of  the  debt. 

Where  a  mortgagee  of  lands,  in  possession  after  defanlt,  conveyed  the  prem* 
ises  in  fee  simple,  with  warranty  to  the  mortgagor,  in  trust  for  the  separate 
use  of  the  mortgagor's  wife  for  life,  with  remainder  to  her  children,  and  the 
mortgagor  joins  in  the  deed,  covenanting  to  accept  and  execute  the  trust* 
and  takes  possession,  and  the  mortgagor  and  his  wife  subsequently  convey 
the  premises  to  another,  who  takes  possession ;  Md,  in  an  action  by  the 
children  of  the  wife,  after  her  death,  that  they  are  entitled  to  the  premises  M 
against  such  grantee. 
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ACTION  to  recover  real  estate.  The  premises  in  question  had 
been  mortgaged  by  Nicholas  Welsh  to  John  S.  Welsh,  by 
mortgage  not  reserving  possession  to  the  mortgagor.  The  mort- 
gagee having  come  into  possession,  conveyed  the  premises,  after 
default,  in  fee  simple  to  said  Nicholas,  in  trust  for  the  separate  use 
of  Clara,  the  wife  of  the  latter,  for  her  life,  with  remainder  to  her 
children.  Nicholas  joined  in  this  conveyance,  covenanting  to 
accept  and  execute  the  trust,  and  entered  into  possession.  Subse- 
quently he  and  his  wife  conveyed  the  premises  in  fee  simple  to  one 
Oockc,  who  took  possession,  and  under  whom  the  defendants  cliumed 
to  hold.  Clara  dying  subsequently,  her  children,  the  appollants^ 
brought  this  action.  The  court  charged  that  they  could  not 
recover,  and  they  assigned  this  as  error. 

BroolcMt  HaraUon  A  Bay  and  Seed  A  May,  for  appeUant. 
John  F.  Vary^  contra. 

BmcKBLL,  0.  J.  The  question  most  fully  discosaed  by  oonnsd, 
and  which,  we  suppose,  controlled  the  judgment  of  the  Circuit 
Court,  the  effect  and  operation  of  a  conveyance  absolute  in  form 
and  terms,  by  a  mortgagee  in  possession  of  the  mortgaged  premi- 
ses, without  an  assignment  or  transfer  of  the  mortgage  debt,  has 
not  been  the  subject  of  express  adjudication  in  this  court  In 
Duval  V.  McLoakey,  1  Ala.  737,  the  court,  citing  the  decisions  in 
New  York,  which  hold  a  transfer  of  an  interest  in  the  mortgaged 
premises  without  an  assignment  of  the  debt,  is  a  nullity — the  mort- 
gage being  a  mere  incident  to  the  debt,  and  adopting  them  as  cor- 
rect expositions  of  the  law,  say  nevertheless:  '*  In  concluding  tha& 
a  mortgagee  cannot  assign  the  right  to  the  mortgaged  property 
without  also  assigning  the  debt  to  which  it  is  an  incident,  we  do 
not  desire  to  be  understood  as  intimating  that  it  is  incompetent  for 
the  Mortgagee  to  relinquish,  (^  co ntr act y  the  possession  io  a  third 
person,  at  any  time,  until  the  debt  is  paid."  Whether  a  mortgage 
may  be  an  assignment  to  a  stranger  of  the  mortgage,  or  by  a  con- 
veyance of  the  premises,  unattended  by  a  transfer  of  the  mortgage 
debt,  pass  the  legal  estate,  is  a  question  on  which  the  authorities 
in  this  country  are  in  irreconcilable  conflict.  In  New  York,  New 
Hampshire  and  some  other  States  which  have  followed  their  decis- 
ions, such  a  conveyance  or  assignment  would  be  void,  and  one 
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entering  under  it  would  be  a  trespasser  as  against  tlie  mortgagor. 
In  other  States,  the  assignment  or  conveyance,  if  in  proper  form  to 
pass  an  interest  in  real  estate,  is  treated  as  a  conveyance  of  the 
legal  estate,  passing  to  the  assignee  or  grantee,  the  right  of  the 
mortgagee  to  enter.  2  Washb.  Real  Prop.,  §  4,  ch.  16.  The  correct- 
ness of  the  one  decision  or  the  other  depends  on  the  theory  of  a 
mortgage  which  may  prevaiL  If  it  is  regarded  as  a  mere  security 
for  a  debt,  a  chattel  interest  until  foreclosure,  the  mortgagor  con- 
tinuing the  real  owner  of  the  fee,  an  assignment  of  the  mortgage 
or  a  conveyance  by  the  mortgagee  of  the  premises,  not  intended, 
and  incapable  of  operation  as  a  transfer  of  the  debt,  may  be  treated 
as  void,  not  passing  any  estate  or  interest  in  land.  That^  however, 
notwithstanding  what  is  said  in  Duval  v.  MeLoshey,  gupra,  is  not 
the  theory  of  a  mortgage  which  the  current  of  our  decisions  has 
recognized,  and  by  which  they  haye  been  controlled.  A  mortgage 
is  more  than  a  mere  security  for  a  debt — ^it  creates  a  direct,  imme- 
diate estate  in  land — a  fee  simpU^  unlses  otherwise  expressly  lim- 
ited. The  estate  is  conditional — annexed  to  the  fee  is  a  condition 
which  may  defeat  it.  The  mortgagee,  if  in  the  conveyance  there 
is  not  a  reservation  of  the  possession  to  the  mortgagor,  until 
default  in  the  performance  of  the  condition,  has  the  immediate 
right  of  entry,  and  may  eject  the  mortgagor  or  his  tenants.  Duval 
V.  MeLoskeyy  supra.  If  the  mortgagor  is  permitted  to  remain  in 
possession,  he  is  the  mere  tenant  at  will  of  the  mortgagee.  After 
the  law  day,  and  default  in  the  performance  of  the  condition,  at 
law,  the  estate  is  absolutely  vested  in  j;he  mortgagee — the  fee  is 
freed  from  the  condition  annexed  to  it  Nothing  remains  in  the 
mortgagor  but  the  equity  of  redemption,  of  which  courts  of  law 
take  no  notice.  Paulling  v.  Barron^  32  Ala.  11;  Barker  v.  BMy 
37  id.  358.  Before  default,  all  that  remains  in  him  is  the  right  to 
perform  the  condition  and  thereby  restore  his  original  estate.  An 
assignment  of  the  mortgage  debt,  without  an  assignment  of  the 
mortgage,  will  not  pass  the  legal  estate;  that  remains  in  the  mort- 
gagee in  trust,  an  equitable  security  for  the  payment  of  the  debt. 
In  Center  v.  P.  &  M.  Bank,  22  Ala.  751,  it  is  said  the  mortgage  is  bat 
an  incident  and  passes  in  equity  to  the  assignee  of  the  debt  Bat  the 
legal  estate  resides  in  the  mortgagee  until  the  mortgage  is  assigned. 
In  Orahatn  v.  Newman,  21  id.  498,  it  is  said,  the  assignment 
of  a  mortgage  debt  operates  in  equity  an  assignment  of  the  mortgage, 
entitled  the  assignee  to  use  the  name  of  the  mortgagee  to  enforce 
Vol.  XXV  —  86 
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the  mortgage  at  law.  If  not  only  the  debt,  bat  the  mortgage  also 
is  assigned,  the  legal  title  passes  to  the  assignee,  and  he  may  at  lav 
proceed  in  his  own  name.  If  the  mortgage  is  of  land,  to  pass  the 
legal  estate  there  must  be  a  deed  from  the  mortgagee  to  the  assignee, 
**  either  on  a  separate  paper  or  indorsed  on  the  mortgage  deed,  with 
suitable  words  to  couTey  the  thing  itself."  On  a  bill  to  foreclose, 
the  mortgagee  in  possession  having  died,  the  heir  to  whom  the 
legal  title  has  descended  is  an  indispensable  party,  that  the  legal 
title  may  be  bound  by  the  decree.  Hugging  v.  HaU^  10  Ala.  3S3. 
In  a  court  of  law  nothing  less  than  payment,  or  something  equiv- 
alent to  payment  of  the  mortgage  debt,  a  release  in  writing  of  the 
mortgage,  or  a  reconveyance,  operates  a  divestiture  of  the  legal 
estate  of  the  mortgagee.  Barker  v.  BMy  supra  ;  PtnoeU  v.  Wil- 
liams, 14  Ala.  476.  It  is  not  settled  in  this  State  that  payment  of 
the  debt  after  the  law  day,  without  reconveyance  from  the  mort- 
gagee, will  restore  the  fee  to  the  mortgagor  ;  and  in  Collins  v.  Rob- 
inson, 33  Ala.  91,  the  court  refrained  from  determining  whether, 
after  payment,  the  mortgagee,  not  having  reconveyed,  could  nudn« 
tain  ejectment  It  is  manifest  that  our  decisions  have  regarded 
mortgages  as  of  a  dual  character  —  a  conveyance  of  an  estate  in 
lands  —  and  a  security  for  a  debt ;  bearing  one  character  in  a  court 
of  taw  and  another  in  a  court  of  equity.  At  law  it  is  a  conveyance 
of  an  estate  in  lands,  with  a  condition  annexed  which  may  defeat 
it  It  comprehends  the  entire  fee,  leaving  the  mortgagor  the 
right,  on  the  performance  of  the  condition,  to  restore  himself  to 
his  original  estate.  This  right,  as  between  mortgagor  and  mort- 
gagee, is  not  property,  but  matter  of  jurisdiction,  and  if  it  is  not 
exercised  to  the  day,  it  is  lost  In  equity  it  is  a  security  for  a  debt,  pass- 
ing as  an  incident  with  the  assignment  of  the  debt,  as  any  security  for 
its  payment  would  pass.  The  mortgagor  has  an  equity  of  redemp- 
tion, a  right  to  perform  the  condition,  on  making  compensation  to 
the  mortgi^ee,  which  is  regarded  as  an  estate  in  lands,  separate 
from  the  legal  estate,  alienable  or  transmissible  by  descent  or 
devise.  It  would  not  comport  with  this  theory,  now  too  firmly 
engrafted  in  our  law,  to  be  controverted,  to  assert  that  a  conveyance 
by  the  mortgagee,  though  not  oper<ting  an  assignment  of  the 
mortgage  debt,  does  not  pass  the  legal  estate. 

However  this  may  be,  it  cannot  be  doubted  that  a  mortgagee  in 
actual  possession,  as  was  John  S.  Welsh  when  he  conveyed  to 
Nicholas  Welsh,  may  convey  to  a  stranger,  and  his  conveyance,  if 
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expressed  in  proper  terms,  will  puss  the  possession,  enabling  the 
granteee  to  hold  and  defend  against  all  who  cannot  show  a  superior 
title.  Smith  v.  SmUhy  15  N.  H.  55  ;  Wallace  v.  Goodall,  18  id. 
439  ;  Binds  v.  Ballou,  44  id.  619 ;  Givan  v.  Doe,  7  Blackf.  210. 
The  conveyance  employs  the  statutory  words,  '^  grant,  bargain, 
sell,"  declared  when  it  was  made  to  import  an  express  coyenant 
that  the  grantor  was  seized  of  an  indefeasible  estate  in  fee  simple, 
freed  from  incumbrances  done  or  suffered  from  the  grantor,  and 
for  quiet  enjoyment  against  the  grantor,  his  heirs  or  assigns.  Clay's 
Dig.  156,  §  31.  The  operation  of  this  conveyance  was  to  pass  not 
only  the  present  interest  of  John  S.  Welsh,  the  mortgagee,  which 
was  an  estate  in  fee  simple  debased  by  the  quality  annexed  in  its 
creation,  but  the  pure  fee  simple  accruing  from  the  failure  of  the 
mortgagor  to  perform  the  conditions  on  the  day  appointed.  Such 
a  conveyance  by  a  mortgagee  operates  not  only  a  conveyance  of 
the  land,  but  an  equitable  assignment  of  the  debt,  U)  which  the 
interest  of  the  grantor  in  the  lands  may  be  said  to  be  incidental. 
Buggies  v.  Barton,  13  Gray,  506  ;  Hunt  v.  Hunt,  14  Pick.  38:^ ; 
Connor  v.  Whitmore,  52  Me.  186.  If  the  fee  of  John  S.  became 
perfect  at  law,  freed  from  the  conditions  annexed  by  the  failure  of 
the  mortgagor  to  pay  the  debt,  it  would  have  inured  to  his  gran- 
tee, and  he  would  have  been  estopped  frofn  setting  it  up  against 
him.  A  breach  of  the  covenants  of  the  conveyance  can  be  avoided 
only  by  treating  it,  as  it  imports  to  be,  a  transfer  of  the  grantor's 
interest  in  the  lands,  and  of  all  he  had  necessary  to  render  the 
conveyance  operative  and  effectual. 

In  the  conveyance  both  mortgagor  and  mortgagee  join,  and  the 
conveyance  is  direct  to  the  mortgagor  in  trust  for  the  separate  use 
of  his  wife  during  her  life,  remainder  over  to  her  children,  and 
the  mortgagor  covenants  that  he  will  accept  the  trusts  and  carry 
them  into  effect.  The  general  rule  of  law  is,  that  when  a  greater 
and  less,  or  a  legal  and  equitable  estate,  meet  and  coincide  in  the 
same  person,  they  are  merged,  the  one  drowned  in  the  other.  2 
Washb.  Beal  Prop.  180  ;  4  Keut,  108.  After  this  conveyance,  the 
estate  of  mortgagor  and  mortgagee  was  an  impossibility  —  the  union 
of  the  two  estates  in  Nicholas  Welsh  rendered  it  incompatible  for 
him  to  sustain  such  different  relations.  At  law,  this  rule  is  inflexible, 
but  in  equity  it  depends  on  the  intention  of  the  parties.  The  merger 
takes  place  though  the  two  estates  may  be  held  in  different  rights 
— -  the  one  in  his  own  right  and  the  other  ei*  autre  droit,    4  Kent, 
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110;  Clift  V.  White.  15  Barb.  71 ;  Forbes  v.  Maffatt,  18  Veeey, 
384  (note).  The  operation  of  this  conveyance 'was  to  anite  in 
Nicholas  Welsh  as  trustee  the  entire  estate  of  mortgagor  and  mort- 
gagee, and  on  the  death  of  Mrs.  Welsh  all  active  duties  of  the 
trustee  terminated  and  the  objects  of  the  trust  were  fully  accom- 
plished. The  estate  then  devolved  on  the  appellants,  in  whom  the 
legal  and  equitable  estate  united. 

The  court  erred  in  the  charge  given,  and  the  judgment  must  be 
reversed,  and  the  cause  remanded. 


Grobswbll  v.  Lehmak. 

(54  Ala.  868.) 


9  in  firm  prap^Tiy.  BiUkMWt^WhmhmOm 
deUoer  to  other  than  baUar, 

One  partner  cannot,  without  the  assent  of  hSs  oopartuen,  acquire  for  himaelf 
the  ezdusive  ownership  of  firm  property. 

A,  one  of  several  partners,  having  a  dispate  with  his  copartners  as  to  the 
firm  accounts,  stored  cotton  helonging  to  the  firm,  without  their  assent,  with 
a  warehouseman,  taking  a  reeeipt  in  his  own  name,  and  informing  his  part- 
ners that  he  IumI  done  so  to  force  a  settlement ;  B,  one  of  the  iatter,  induced 
certain  reputable  cotton  buyers  to  send  an  order  to  the  warehouseman  to 
turn  oat  the  cotton  for  shipment,  and  tlie  warehouseman,  supposing  the  or- 
der to  be  given  in  good  faith,  delivered  the  cotton,  in  accordance  with  a 
custom  of  warehousemen,  without  requiring  production  of  A's  receipt,  and 
the  cotton  buyers  delivered  it  to  B,  who  sold  it  on  his  own  account.  In  an 
action  by  A  against  the  warehouseman  for  damages,  held^  that  he  could  not 
recover. 

ACTION  of  trover  by  Crosswell  against  Lehman  and  others,  to 
recover  damages  for  conversion  of  cotton.  The  cotton  in 
question  belonged  to  Pierce,  Manning  &  Co.,  a  partnership  of  which 
Crosswell,  the  plaintiff,  was  a  member.  The  partners  were  in  dis- 
agreement, claiming  that  Pierce  had  overdrawn.  Crosswell  stored 
the  cotton  in  question  with  the  defendants,  taking  a  receipt  in  his 
own  name,  and  informing  Pierce  that  he  had  done  so  to  force  a 
settlement.  Thereupon,  Pierce  persuaded  Bedell  &  Son,  reputa- 
ble cotton  bnyers,  to  send  an  order  to  defendants  to  turn  out  the 
cotton  for  shipment,  and  defendants,  supposing  the  order  was 
given  in  good  faith,  delivered  the  cotton,  in  accordance  with  a 
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local  custom^  without  demanding  the  receipt,  to  Bedell  &  Son,  who 
delivered  it  to  Pierce,  who  sold  it  on  his  own  account.  There  was 
evidenee  that  Pierce  was  not  in  debt  to  the  firm,  and  did  not  assent 
to  Grosswell's  action.  It  was  in  CYidence,  under  Grosswell's  objec- 
tion, that  Crosswell  demanded  the  cotton  of  defendants,  and  Pierce, 
being  present,  asked  him  to  whom  it  belonged,  and  he  replied  that 
it  belonged  to  the  firm  upon  a  settlement  of  accounts.  The  court 
charged  the  jury  that  if  they  believed  the  evidence,  they  should 
find  for  defendants.  The  plaintiff  excepted*  took  a  nonsuit,  and 
assigned  error. 

Ehnore  dt  Ounter,  for  appellant 
Stone  £  Cloptony  contra. 

Brickell,  0.  J.  A  partnership  is  an  entirety  *,  the  title  to  its 
property  resides  not  in  the  individual  members,  but  in  the  partner- 
ship. Every  partner  owns  the  whole  property,  subject  to  the  equal 
ownership  of  every  other  partner,  and  without  the  consent  of  his 
associates,  no  one  partner  can  convert  his  ownership  of  any  part, 
into  a  separate,  absolute  ownership.  Parsons  on  Part.  168.  Not 
only  does  the  title  to  partnership  property  reside  in  the  partnership, 
but  the  possession  also,  and  each  partner  has  an  equal  right  with 
his  associates  to  possession,  from  which  he  may  not  be  rightfully 
excluded,  without  the  interference  of  a  court  of  equity.  Law  v. 
Fordi  2  Paige,  310.  Each  partner  may  receive  the  property,  or 
collect  its  debts,  and  a  delivery  or  payment  to  him  is  a  delivery  or 
payment  to  the  partnership.  The  acts  or  contracts  of  one  within, 
or  belonging  to  the  business  of  the  firm,  are  binding  on  the  part- 
nership, because  within  the  authority  the  nature  of  the  association 
confers,  and  for  the  prevention  of  the  frauds  which  could  other- 
wise be  practiced  on  those  dealing  with  them.  Parsons  on  Part. 
96-102. 

The  cotton,  the  subject  of  the  suit,  was  not  the  property  of  the 
plaintiff,  though  stored  with  the  appellees,  by  him  as  his  individ- 
ual property.  Such  storing  did  not  change  the  title — neither  by 
that  or  any  other  act  in  which  his  associates  did  not  concur,  could 
the  appellant  change  the  title,  converting  it  into  his  separate 
property.  Nor  was  the  possession  changed — that  resided  in  all  the 
partners  equally — the  possession  of  one  is  the  possession  of  alL 
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When,  therefore,  the  cotton  was  delivered  to  Pierce,  it  was  deliv- 
ered to  the  partnership.  He  had  authority  to  receive  it,  and  to 
discharge  the  appellees  from  all  liability  for  it,  as  lie  would  have 
had  authority  to  receive  payment  of  a  debt  due  the  partnership, 
thereby  extinguishing  it 

But  it  is  said  the  appellees  wore  the  bailees  of  the  appellant,  and 
are  estopped  to  deny  his  title  to  the  cotton .  The  general  propo- 
sition, that  a  warehouseman  is  a  bailee,  standing  to  his  principal 
in  the  relation  of  an  agent,  and  incapable  of  disputing  the  title  of 
the  principal,  is  not  doubted.  Edwards  on  Bail.  305-6.  The  pur- 
pose of  the  rule  is  to  compel  fidelity  on  the  part  of  the  agent,  and 
to  remove  from  him  all  temptations  -to  use  his  possession  for  his 
own  personal  advantage,  and  to  the  injury  of  his  principal.  If  the 
warehouseman  is  informed  the  goods  are  not  the  property  of  the 
principal,  a  delivery  to  the  principal  would  be  a  conversion  for 
which  the  true  owner  could  hold  the  warehouseman  answerable  in 
trover.  Nelson  v.  Iverson,  17  Ala.  217  ;  Jones  v.  Fort,  36  id.  449  ; 
St  John  V.  O'Connely  7  Port  466 ;  Oray  v.  OrocAeron,  8  id.  191 ; 
Lee  V.  Mathefos,  10  Ala.  682.  Hence,  as  a  general  rule,  the  ware- 
houseman or  other  bailee  not  asserting  title  in  himself  may,  if  the 
goods  are  in  fact  the  property  of  another,  refuse  to  deliver  them, 
taking  upon  himself  the  onus  of  establishing  a  superior  title. 
Edwards  on  Bailments,  306;  Ogle  v.  Atkinson,  5  Taunt  759.  The 
case  of  Biddle  v.  Bond,  cited  in  Bigelow  on  Estoppel,  417,  states  the 
principle  and  its  reasoning  with  great  clearness:  ^^  We  do  not 
question  the  general  rule  that  one  who  has  received  property  from 
another  as  his  bailee,  or  agent,  or  servant,  must  restore  or  account 
for  that  property  to  him  from  whom  he  received  it  But  the 
bailee  has  no  better  title  than  the  bailor,  and,  consequently,  if 
a  person  entitled,  as  against  the  bailor,  to  the  property  claims  it, 
the  bailee  has  no  defense  against  him."  A  bailee  should  not  be 
compelled  to  submit  to  litigation  which  must  result  adversely  to 
him.  He  cannot  set  up  the  title  another  does  not  assert,  and  keep 
for  himself  the  goods  as  his  own.  But  when  he  has,  in  submission 
to  the  title  which  would  have  wrested  the  goods  from  him,  deliv- 
ered them,  he  is  entitled  to  protection;  so,  when  he  has  made  a 
delivery  to  one  authorized  to  receive  the  goods,  and  to  discharge 
him  frokn  liability.  The  right  of  Pierce  as  a  partner  to  the  pos- 
session of  the  cotton  was  equal  to  that  of  the  appellant  A  delivery 
•to  him  was  a  delivery  to  the  partnership,  and  submission  to  the  real 
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title  and  ownership.-  The  entirety  of  the  partnership  cannot  be 
severed.  The  act  of  one  in  reference  to  the  partnership  property, 
within  the  line  of  his  right  and  authority,  is  the  act  of  all,  and 
neither  can  maintain  an  action  in  contravention  of  it  Jacaud  v. 
French,  12  East,  317. 

The  case  is  an  illustration  of  the  justice  of  the  principle,  and  of 
the  frauds  to  which  innocent  third  persons,  dealing  with  the  part- 
ners, would  be  subject  if  the  law  was  otherwise.  The  controversy 
grows  out  of  a  struggle  between  two  partners,  each  endeavoring  to 
reduce  to  his  own  exclusive  possession  partnership  property,  com- 
pelling the  other  to  sue  him  for  a  settlement  of  partnership 
affairs.  In  this  struggle  they  were  unmindful  of  the  damage  they 
might  inflict  on  others — strangers  to  their  quarrels.  The  appellant 
stores  the  cotton  in  his  own  name  —  as  his  own  property.  The 
other  partner  ascertaining  this  fact,  by  stratagem  and  fraud,  ob- 
tains possession  from  the  depositary.  The  depositary,  to  wliom 
no  want  of  gopd  faith  is  imputable,  and  who,  observing,  a  custom 
of  trade,  intended  to  make,  and  supposed  he  was  making  a  proper 
delivery,  is  sought  to  be  made  liable  for  the  delivery  to  the  appel- 
lant's associate,  whose  right  to  the  cotton  and  possession  was  equal 
to  and  of  the  same  character  as  the  appellant's.  The  appellant 
must  be  regarded  as  having  with  Pierce  received  the  cotton,  or  the 
appelleed  must  be  defrauded  by  the  person  the  appellant  armed 
with  the  power  of  committing  the  fraud. 

It  is  not  material  the  appellees  did  not  know  they  were  making 
a  delivery  to  Pierce,  but  supposed  they  were  delivering  to  Bedell  & 
Son.  They  intended  to  make  a  rightful  delivery,  in  obedience  to 
their  duty;  and  that  it  was  intended  to  deceive  them  does  not 
change  the  character  of  the  delivery,  if  it  proved  in  fact  to  be 
rightful;  and  such  it  was,  being  to  the  partnership  in  contempla- 
tion of  law.  The  rulings  of  the  Circuit  Court  conformed  to  thesir 
views,  and  its  judgment  is  affirmed* 

SxoKBy  J.,  not  sitting. 

Judgment  a§irm$i. 
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BusTBED  y.  Pabsoks. 

(M  Ala.a08.) 
VhU  UabOUy  of  judge  for  judicial  aeU. 

A  Jadge  of  a  Superior  Ck>art  of  general  jarifldiction  is  not  liable  in  a  dril 
action  for  acta  done  in  ^is  judicial  capacity;  and  where  lie  iias  Jariadictkmof 
tlie  eabject-matter,  he  ia  not  liable  for  errors  of  judgment  in  holding  diat  the 
facts  of  a  case  give  liim  jnrisdiction. 

The  same  principles  apply  to  judges  of  the  Federal  courts  which  are  of  limited 
but  not  inferior  jurisdiction. 

The  District  Court  of  the  United  States  has  jurisdiction  of  yiolationa  of  the 
'*  Act  to  enforce  the  rights  of  citizens  of  the  United  States  to  vote  in  the  ser- 
eral  Statea,"  etc.,  and  a  judge  of  that  court  has  jurisdiction  to  inquire  into 
accusations  under  tliat  act ;  therefore,  the  erroneous  determinatioa  of  the 
judge  that  an  affidavit  stated  an  offense  within  the  act,  and  his  impriaon- 
ment  of  the  accused  on  a  warrant  thereunder,  will  not  render  him  liable  to 
an  action  for  false  imprisonment,  even  when  his  oonduct  is  all€(ged  to  be 
n>K]icious  and  without  probable  cause.    •  .Sec  iwU,  p.  094.) 

ACTION  by  Parsons  for  false  imprisonment.    The  plaintiff  had 
jtidgment.     The  facts  sufBciently  appear  in  the  opinion. 

David  Clofton  and  John  A.  Elmore^  for  appellant. 
Blakey  F.  Ferguson^  contra, 

Mankikg,  J.  Appellant  was  sued  in  this  action  of  treipaas  for 
^^maliciously  and  without  probable  cause  therefor,  caasiiig  the 
plaintiff  (appellee)  to  be  arrested  and  imprisoned  on  a  chaiig^e  of 
banding  and  conspiring  with  one  Lazarus  J.  Williams  and  others 
to  deprive  one  William  H.  Hunter  of  his  right  as  a  member  of  the 
General  Assembly  of  Alabama  to  vote  for  an  TJnited  States  senator 
for  said  State."    There  is  no  other  averment  in  the  complaint 

To  tliis  defendant  pleaded  —  Ist,  Not  guilty.  )iA^  That  he  was 
judge  at  the  time  of  the  District  Court  of  the  United  States,  and 
was  holding  the  same  in  and  for  the  middle  district  of  Alabama, 
at  Montgomery;  and  that,  while  doing  so  and  in  open  court,  said 
William  H.  Hunter,  upon  his  affidavit,  a  copy  of  which  is  set  forth 
in  the  pica,  prayed  the  court  for  a  warrant  for  the  arrest  of  appellee 
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Parsons,  and  one  Williams,  for  having  banded  and  conspired  with 
each  other  and  with  other  persons  unknown,  to  injure,  oppress, 
intiofiidatc  and  threaten  him.  Hunter,  with  intent  to  prevent  him 
and  others  who,  with  him,  were  members  of  the  General  Assembly 
of  Alabama,  from  voting  as  such,  as  they  were  entitled  and  desired 
to  do,  for  a  senator  from  Alabama  in  the  Congress  of  the  United 
States,  in  violation  of  an  act  of  Congress,  approved  July  25th, 
1866,  '*  To  regulate  the  time  and  manner  of  holding  elections  for 
aenators  in  Congress,"  and  also  of  '^  An  act  to  enforce  the  right  of 
citizens  of  the  United  States  to  vote  in  the  several  States  of  this 
Union  and  for  other  purposes,"  approved  May  31st,  1870;  that 
fiaid  District  Court  had  jurisdiction  of  all  crimes  and  offenses 
agiiinst  the  provisions  of  the  act  last  aforesaid  committed  within 
the  said  middle  district;  and  that  as  judge  thereof,  and  not  other- 
wise, and  upon  said  affidavit  and  application  so  presented,  he  caused 
to  be  issued  a  warrant,  or  writ  of  arrest,  a  copy  of  which  is  set  forth 
in  the  plea,  commanding  the  marshal  to  bring  appellee  and  said 
Williams  before  him  as  such  judge,  by  virtue  of  which  warrant  or 
writ  the  marshal  arrested  appellee;  and  that  the  arrest  so  made  is 
the  act  complained  of  in  this  cause  as  a  trespass. 

A  demurrer  was  interposed,  on  the  ground  that  the  matters  set 
forth  in  the  affidavit  of  Hunter,  contained  in  the  plea»  did  not 
show  that  appellee.  Parsons,  had  committed  any  offense  against 
the  laws  of  the  United  States,  of  which  the  defendant,  as  judge  of 
the  District  Court  of  the  United  States,  had  jurisdiction ;  which 
demurrer  was  sustained,  and  the  parties  went  to  trial  upon  issue  to 
plea  of  not  guilty. 

There  may  have  been  (and  it  is  said  there  were)  exasperating  cir- 
cumstances of  a  political  nature  in  this  transaction;  but  if  there 
were,  the  record  does  not  disclose  any.  And,  although  it  is  men- 
tioned in  Hunter's  affidavit,  that  appellee  was  speaker  of  the 
House  of  Representatives  of  Alabama,  it  is  not  alleged  in  the  plead- 
ings or  shown  by  the  evidence  that  such  was  the  fact;  and,  of 
course,  it  is  not  shown  that  there  was  any  interference  with  his 
free  actian  in  that  office.  No  merely  political  matter  constitutes 
any  part  of  the  casa 

The  question  presented  for  our  consideration  is,  whether  or  not 
appellant,  the  judge  of  the  District  Court  aforesaid,  for  his  partic- 
ipation aa  such  judge  ii\  the  proceedings  upon  the  complaint  of 
Hnnter,  is  liable  dvilUer  to  the  plaintiff  below  in  damages. 
Vol.  XXV  — 87 
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By  section  3  of  au  act  of  August  23, 1842  (5  Stat  at  Large,  517), 
it  was  enacted  that  **  the  District  Courts  of  the  United  States  shiJl 
have  concurrent  jurisdiction  with  the  Circuit  Courts  of  all  crimes 
and  offenses  against  the  United  States,  the  punishment  of  which  is 
not  capital."  By  section  8  of  the  act  above  referred  to  of  May  31, 
1870,  ''To  enforce  the  right  of  citizens  of  the  United  States  to 
vote,"  etc.,  it  is  enacted  that  ''  the  District  Courts  of  the  United 
States,  within  their  respective  districts,  shall  have,  exclusively  of 
the  courts  of  the  several  States,  cognizance  of  all  crimes  and 
offenses  committed  against  the  provisions  of  this  act"  And,  as 
judge  of  said  District  Court,  defendant  had  authority  to  cause  any 
person  duly  charged  with  the  commission  of  any  crime  or  offense 
against  the  United  States  to  be  arrested,  and  make  inquiry  thereof, 
and  cause  the  offender  to  be  imprisoned  or  bailed,  if  the  evidence 
should,  in  his  opinion,  justify  it,  for  trial  before  such  court  of  the 
United  States  as  had  cognizance  of  the  offense. 

The  question  of  the  liability  of  a  judge  to  the  action  of  tres- 
pass by  a  person  aggrieved  by  his  action  was  discussed  with  great 
learning  and  ability  in  TcUes  v.  Lansing,  5  Johns.  282,  by  Kbnt, 
C.  J.  ;  and  that  case  has  ever  since  been  considered  as  having 
conclusively  determined  the  law  on  that  subject.  In  reviewing  the 
precedents,  he  cited  that  of  Floyd  v.  Barker,  12  Co.  23,  in  which 
Sir  Edward  Coke  and  all  the  judges  agreed,  ''that  if  the  judges 
of  the  realm,  who  have  the  administration  of  justice,  were  to  be 
drawn  in  question,  except  it  be  before  the  king  himself,  h  would 
tend  to  the  slander  of  justice,  and  those  who  were  most  sincere 
would  not  be  free  f i*om  continual  calumniations."  In  Hammond  v. 
Howell,  1  Mod.  184;  2  id.  213,  of  which  Chief  Justice  Kbkt 
remarks,  "  the  act  of  the  defendant  was  admitted  to  have  been 
illegal,  and  no  doubt  it  struck  the  court  as  a  high-handed  and  arbi- 
trary measure" — the  judges  said  that  "no  authority,  or  sem- 
blance of  an  authority,  had  been  urged  for  an  action  against  a 
judge  of  a  court  of  record  for  doing  any  thing  as  a  judge;  that 
this  was  never  before  imagined,  and  no  action  would  lie  against  a 
judge  for  a  wrongful  committal,  any  more  than  for  an  erroneous 
judgment  that  though  the  defendant  acted  erroneously,  he  acted 
judicially,  and  if  what  he  did  was  corrupt,  complaint  might  be 
made  to  the  king,  and  if  erroneous  it  might  be  reversed."  After 
referring  to  other  English  cases  —  in  one  of  which  that  **  sound 
judge  and  inflexible  patriot,"  Sir  John  Holt,  made  similar  obser- 
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vations  —  Cliief  Justice  Een^t  alludes  to  that  of  Phelps  v.  SilU  1 
Day's  Cases  in  Error,  315,  in  which  tlie  Supreme  Court  of  Con- 
necticut hold,  that  ^^  it  was  a  settled  principle  that  a  judge  is  not 
to  be  questioned,  in  a  civil  suit,  for  doing,  or  for  neglecting,  or 
refusing  to  do,  a  particular  ofiBcial  act  in  the  exercise  of  judicial 
power," —  and  add  that  '^  no  man  would  accept  the  office  of  a 
judge,  if  his  estate  were  to  answer  for  every  error  in  judgment  or 
if  his  time  and  property  were  to  be  wasted  in  litigations  with  every 
man  whom  his  decisions  might  offend/'    Chief  Justice  Ebnt  goes 
on  to  say:  ^^  Judicial  exercise  of  power  is  imposed  upon  the  courts* 
They  must  decide  and  act  according  to  their  judgment,  and  there- 
fore, the  law  will  protect  them."    And  he  concludes  his  opinion 
with  the  just  observations,  that ''  whenever  we  subject  the  estab- 
lished courts  of  the  land  to  the  degradation  of  private  prosecu- 
tion, we  subdue  their  independence.    Instead  of  being  venerable  • 
before  the  public,  they  become  contemptible;  and  we  thereby  em- 
bolden the  licentious  to  trample  upon  every  thing  sacred  in  society, . 
and  to  overturn  those  institutions  which  have  hitherto  been  deemed:' 
the  best  guardians  of  civil  liberty." 

This  decision  of  the  Supreme  Court  of  New  York,  affirmed  By 
the  Court  of  Errors,  was  approved  in  this  State  in  a  case  in  which 
a  judge  of  probate  was  sued  on  his  bond  for  failing  to  require  the 
guardian  of  the  plaintiff  to  renew  his  bond,  or  to  give  further 
security,  when  that  first  given  had  become  insufficient.  The  deter- 
mination of  this  last  matter  was  held  to  be  a  judicial  function.  In 
referring  to  this  decision  in  Yates  ^.  Lansing^  Chiltok,  C.  J.,  said: 
**  The  wisdom  and  sound  policy  of  this  rule  is  apparent  to  every 
one  who  has  correct  views  of  the  administration  of  justice  ;  for  if 
a  judge  is  liable  to  answer  in  a  civil  suit  for  his  acts,  ♦  ♦  ♦  ♦ 
the  citizens  would  800!i  lose  all  respect  for  the  law  and  reverence  for 
those  who  administer  it.  Indeed,  the  independence  of  the  judiciary, 
the  great  conservative  department  in  all  well-regulated  governments, 
would  be  destroyed,  and  no  man  would  hold  the  office  of  judge,  at 
the  peril  of  being  thus  arraigned  for  every  judgment  he  pro- 
nounces."   HamiUon  v.   Williams,  26  Ala.  529. 

It  would  be  but  superfluous  to  add  any  thing  of  our  own,  to  views 
so  well  expressed  by  others. 

If  it  be  objected  that  such  a  doctrine  might  be  used  as  a  shield 
for  the  protection  of  unscrupulous,  arbitrary  and  corrupt  men  in 
judicial  offices,  it  must  be  admitted  that  to  some  extent  this  is  true. 
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An  immunitj  which  is  essential  to  the  encounigeinent  and  sapport 
of  good  men  in  the  independent  and  impartial  exercise  of  their 
authority,  and  performance  of  their  duties  as  magistrates,  by  means 
thereof  only  the  peace  and  good  order  of  society  can  be  preeeryed, 
a  bad  man  in  office  may  avail  himself  of,  for  exemption  from 
flLcserved  penalties. 

But  as  said  by  Chief  Baron  EELjiY,  of  the  Court  of  Exchequer,  in 
the  late  case  of  Scoit  v.  Sfan^ld:  ''This  provision  of  the  law  is 
Bot  for  the  protection  or  benefit  of  a  malicions  or  corrupt  judge, 
but  for  the  benefit  of  the  public,  whose  interest  it  is  that  the  jndges 
should  be  at  liberty  to  exercise  their  functions  with  independence 
and  without  fear  of  consequence.''  Said  Martik,  BoiTon,  on  the 
same  occasion :  ''What  judge  could  try  a  case  with  any  degree  of 
rudep^dence,  if  he  was  to  be  afterward  subject  to  have  his  con* 
duct  in  the  administration  of  justice  commented  upon  to  a  jury, 
and  the  propriety  of  it  determined  by  them  ?  It  appears  to  me 
tliat  the  opinion  expressed  by  Chief  Justice  Kent,  in  th  Americaii 
case  cited,  puts  this  matter  upon  its  proper  foundation,  and 
states  that  which  is  both  sound  law  and  good  sense  in  refer- 
ence to  it.  "It  does  not  follow,"  added  Chankell,  Baron, 
^  from  the  decision  which  we  now  prouounce,  that  a  county  court 
judge  may  so  misconduct  himself  with  impunity.  *  *  The 
lord  chancellor  may,  if  he  thinks  it  expedient,  remove  him  from 
such  office;  but  no  action  will,  in  my  opinion,  lie  a^gainst  him  for 
any  thing  done  in  his  judicial  capacity."  Sooti  v.  Siansjield,  3 
Law  Rep.  Exch.  220. 

Finally,  the  Supreme  Court  of  the  United  States,  in  Bradley  v. 
Fisher,  says:  "In  this  county  the  judges  of  the  superior  courts  of 
record  are  only  responsible  to  the  people  from  whom  they  receive 
their  commissions,  for  the  manner  in  which  they  discharge  the 
great  trusts  of  their  office.  If,  in  the  exercise  of  the  powers  with 
which  they  are  clothed  as  ministers  of  justice,  they  act  with  par* 
tiality,  or  maliciously,  or  corruptly,  or  arbitrarily,  or  oppressively, 
they  may  bo  called  to  account  by  impeachment,  and  suspended  or 
removed  from  office."     13  Wall.  335. 

But  on  behalf  of  appellee  (plaintiff  below)  it  is  further  insisted, 
(1st)  that  appellant  was  a  judge  of  a  court  of  such  limited  and  special 
statutory  jurisdiction  that  the  doctrine  of  the  cases  we  have  cited 
is  not  applicable  to  him  —  and  (2d)  that  he  was  wholly  without 
jurisdiction  of  the  subject-matter  of  the  charge  made  by  Hunter 
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against  appellee,  instead  of  the  acting  in  excess  merely  of  his  ju- 
risdiction; and  it  is  argued  that  the  class  of  cases  by  which  appel- 
lant should  be  judged  are  such  as  those  of  Sasnett  v.  Wheathers^ 
21  Ala.  673;  Coj/le  v.  Withers,  36  id.  320 ;  Bramwell  v.  Pennock,  7 
B.  &  C.  626 ;  kitchen  v.  Shaw,  7  Ad.  &  EL  729. 

We  do  not  concur  in  these  views.  The  courts  of  the  United 
States  ai*e  courts  of  limited,  but  not  inferior,  jurisdiction.  Their 
judgments  are  conclusive  between  the  parties  until  reversed,  al- 
though the  jurisdiction  do  not  appear  upon  the  record.  McOorfnie 
V.  SuUivant,  10  Wheat.  192;  Ex parteWatkim,  3  Pet.  193;  Kennedy 
V.  Oa.  State  Bank,  8  Hov^.  686. 

The  District  Court,  as  we  have  seen,  has  jurisdiction  of  almost 
all  crimes  against  the  United  States,  and  is  a  court  of  record,  of 
high  dignity  and  extensive  authority.  Its  judge  is  entitled  to 
invoke  the  same  rules  of  law  for  his  protection  that  are  applicable 
to  judged  of  Superior  Courts  in  the  several  States.  Crimes  and 
offenses  against  the  provisions  of  the  act  of  Congress  of  May  31st, 
1870,  above  referred  to,  were  within  the  jurisdiction  of  the  court  of 
which  appellant  was  judge,  and  within  his  cognizance  as  judge 
thereof  for  inquiry.  Hunter*  complained,  under  oath,  that  an 
offense  prohibited  by  that  statute  had  been  committed  by  appellee 
against  him.  The  affidavit  did  not  specify  the  means  by  which 
the  object  of  the  conspiracy  to  intimidate,  injure  and  oppress  him, 
with  intent  to  prevent  him  from  voting  for  senator,  which  was 
charged  therein,  was  to  be  accomplished;  but  it  charged  such  an 
offense,  and  thftt  it  Was  in  violation  of  the  statute.  Able  counsel, 
whose  duty  it  was,  not  to  sue  out  such  a  warrant,  unless  he 
believed  that  the  law  and  facts,  under  the  construction  which  the 
Federal  courts  would  put  upon  the  statute,  made  out  the  offense, 
presented  the  affidavit  and  made  the  application.  Whether  oi*  not 
the  facts  allegiDd,  or  to  be  proved,  showed  that  the  offense  was  com- 
mitted, was  a  question  to  be  determined  by  a  judicial  consideration 
of  the  law  and  evidence ;  and  this  was  to  bo  done  without  aid  from 
the  decision  since  made  of  the  Federal  Supreme  Court  in  the  Ofant 
Parish  case.  The  question  was  clearly  within  the  cognizance  of  appel- 
lant; and  whether  his  decision  of  it  was  right  or  wrong,  be  was  not 
responsible  therefor  in  a  civil  action  to  any  individual. 

In  the  similar  case  of  MilU  v.  Collett,  6  Bingh.  11,  where  a 
magistrate  in  England  was  sued  for  having  committed  the  plaintiff 
for  a  felony  upon  an  affidavit  of  facts  which  did  not  constitute  such 
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an  offense,  Tindall,  6.  J.,  held:  ^'If  a  party  charged  with  an 
offense  be  brought  before  a  magistrate,  he  must  exercise  a  judg- 
ment on  the  case,  and  he  is  not  liable  for  a  mere  error  of  judg- 
ment. 

And  in  Bradley  y.  Finher,  supra.  Judge  Field  said:  ''Where 
jurisdiction  over  the  subject-matter  is  invested  by  the  law  in  the 
judge,  or  in  the  court  which  he  holds,  the  manner  and  extent  in 
which  the  jurisdiction  shall  be  exercised  arc  generally  as  much 
questions  for  his  determination,  as  any  other  questions  involved 
in  the  case,  although  upon  the  correctness  of  his  determination  in 
these  particulars,  the  validity  of  his  judgments  may  depend.  *  * 
*  *  *  Indeed,  some  of  the  most  difficult  and  embarrassing 
questions  which  a  judicial  officer  is  called  upon  to  consider  and 
determine  relate  to  his  jurisdiction,  or  that  of  the  court  held  by 
him,  or  the  manner  in  which  the  jurisdiction  shall  be  exercised. 
And  the  same  principle  of  exemption  from  liability  which  obtains 
for  errors  committed  in  the  ordinary  prosecution  of  a  suit  where 
there  is  a  jurisdiction  of  both  subject  and  person,  applied  in  cases 
of  this  kind  and  for  the  same  reasons." 

The  city  court  erred  in  sustaining  the  demurrer  to  appellant's 
second  plea — and  in  the  charge  given,  and  in  the  refusal  to 
charge  as  requested.  Let  its  judgment  be  reversed  and  the  cause 
be  remanded. 

Stoke,  J.,  not  sitting. 

Note  by  the  Reporteb. — Although  we  have  heretofore  noted  the  prinetplee 
of  this  ease  to  some  extent  {Stewart  v.  CodUy^  23  Am.  Rep.  600,  602),  yet  their 
Importance  le:id8  us  to  amplify  that  note,  and  to  present  a  oouoise  statement  of 
the  principal  oases  in  England  and  thiH  country,  in  chronological  order. 

Floyd  y.  Darker,  12  Co.  24,  A.  D.  1608.  '*If  the  judicial  matters  of  record 
should  be  drawn  in  question,  by  partial  and  sinister  supposals  and  avenneots 
of  offenders,  or  any  on  their  behalf,  there  never  will  be  an  end  of  causes;  bat 
controversies  will  be  infinite.  And  for  this  it  is  adjudged  that  a  Judge  who 
hath  a  commission,  viz.,  that  ia  of  record,  shall  not  be  charged  In  conspiracy; 
which  is  to  be  understood  of  what  be  did  In  court."  *"  Also,  one  ahaU  never 
assign  for  error  that  which  the  court  doth  as  judges."  ^'  And  as  a  Judge  shaU 
not  be  drawn  in  question  in  the  cases  aforesaid,  at  the  suit  of  the  parties,  no 
more  shaU  he  be  charged  in  the  said  cases  before  any  other  judge  at  the  suit  of 
the  king.**  C'Oke  gives  the  reason  as  follows :  **  The  king  himself  is  de  Jure  to 
deliver  justice  to  all  bis  subjects;  and  for  this,  that  he  himself  cannot  do  it  to 
all  persons,  he  delegates  his  power  to  his  judges,  who  have  the  custody  and 
guard  of  the  king'ti  outh." 

In  the  case  of  the  MarH/ialnea,  10  Coke,  68,  A.  D.  1618,  it  Is  said:  "If  an 
illegal  act  U  done  under  color  of  legal  authority,  a  process  from  an  oflloer  who 
had  no  jurisdiction  of  the  subject-matter,  or  whose  order  or  process  is  made  oi 
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issaed  III  violation  of  the  law,  the  judge  and  justico  and  party  proouriug  it  are 
treepassera."  **When  the  court  has  not  jurisdiotlon  of  the  cause*  then  the 
whole  proceeding  is  coram  twnjudice^  and  action  will  lie  against  them  without 
anj  regard  to  the  precept  or  process.  When  a  judge  has  no  jurisdiction,  tiott 
fift  judex:  it  is  not  necessary  to  obey  him  who  is  not  judge  of  the  cause  no  more 
tliau  it  is  a  mere  stranger.'* 

Ttrry  v.  Utintingtofi,  Hardre's  Rep.  480,  A.  D.  1660,  was  an  actiou  against  com- 
missioners of  excise  for  adjudging  low  wines  to  be  strong  wines.  The  court 
said :  **  The  matter  here  is  not  within  their  jurisdiction,  which  is  a  stinted, 
limited  jurisdiction ;  and  that  implies  a  negative,  viz.,  that  they  shall  not  pro- 
ceed at  all  in  other  oases.  But  if  they  should  commit  a  mistake  in  a  thing 
that  were  within  their  power,  that  would  not  be  examinable  here.*'  **  If  they 
give  judgment  in  a  cause  arising  in  another  place,  or  betwixt  private  persons, 
or  in  other  matters,  all  is  void,  and  coram  tion  j\Mce,"  *'  If  such  commis- 
sioners exceed  their  powers,  what  they  do  is  coram  nofi  judioe^  and  then  their 
officers  are  not  privileged." 

Hammoiid  v.  if  oireU,  Rerxfrder  of  Londofi^  1  Mod.  184,  A.  D.  1676,  was  an 
action  of  false  imprisonment  against  the  mayor,  recorder,  sheriffin,  gaolers,  and 
the  whole  Old  Bailey  court,  by  a  juryman,  who  with  his  fellows,  had  been 
committed  for  giving  a  verdict  against  the  direction  of  the  court  In  a  matter  of 
law,  and  thus  acquitting  some  Quakers  charged  with  riot.  The  court  held 
that  "  no  action  will  lie  against  a  judge  for  a  wrongful  commitment,  any  more 
than  for  an  erroneous  judgment."  In  the  report  of  the  same  case,  2  Mod.  218, 
the  court  are  reported  as  saying  that  "  the  bringing  of  this  action  was  a  greater 
offense  than  the  finding  of  the  plaintiff  and  committing  of  him  for  non-pay- 
ment ;  and  tiiat  it  was  a  bold  attempt  both  against  the  government  and  justice 
in  general.  The  court  at  the  Old  Bailey  had  jurisdiction  of  the  cause,  and 
might  try  it,  and  had  power  to  punish  a  misdemeanor  in  the  jury;  they  thought 
it  to  be  a  misdemeanor  in  the  jurors  to  acqtait  the  prisoners,  which  in  truth 
was  not  so,  and  therefore  it  was  an  error  in  their  judgments,  for  which  no 
action  will  lie."  **So  that  though  they  were  mistaken,  they  acted  judicially, 
and  for  that  reason  no  action  will  lie  against  the  defendant."  Of  this  ease 
Chancellor  Kknt  says,  in  Yates  v.  Laaging,  infra:  **  If  ever  a  case  was  oalon- 
lated  to  awaken  sensibility,  and  to  try  the  strength  of  the  principle,  this  most 
have  k>een  one." 

BustieWn  Ca»e^  1  Mod.  119,  A.  D.  1675,  was  an  action  against  the  mayor  and 
recorder  of  London,  by  a  juryman,  who  with  the  rest  of  the  jury  had  been 
fined  for  acquitting  William  Penn  of  an  unlawful  assemblage  In  Grace  church 
street.  The  transaction  was  the  same  as  in  Haminond's  Caae^  and  the  same  doc- 
trine was  held  by  Chief  Justice  Hale,  who  says :  "In  the  case  of  an  erroneous 
judgment  given  by  a  judge,  which  is  reversed  by  a  writ  of  error,  shall  the  party 
have  an  action  o'f  false  imprisonment  against  the  judge?  No,  nor  against  the 
officer  neither."  **  The  matter  was  done  in  a  course  of  justice;  they  will  have 
but  a  cold  business  of  it." 

Cheinue  v.  PooU  Lutw.  200,  A.  D.  1683.  This  was  trespass  againt  the  judge 
and  ofiic(^r  of  an  inferior  court,  and  the  plea  did  not  allege  jurisdiction.  The 
plaint  iff  replied  that  there  was  no  jurisdiction  and,  on  demurrer,  the  defend- 
ants iiad  judgment  because  it  was  not  shown  where  the  cause  of  action  arose. 
On  the  appeal,  (p.  1566,)  the  court  held  that  no  action  would  lie  nuless  the 
judge  was  informed  or  knew  his  want  of  jurisdiction. 

Gro^nrett  v.  DurweU,  1  Ld.  Raym.  213,  A.  D.  1607.  The  censors  of  the  Lou- 
don college  of  physicians  had  convicted  the  plaintiff  of  administering  insalubrea 
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piUtUeut  et  noxln  medicamerUa^  and  fined  and  Imprisoned  him,  and  be  brongtit 
trespass  afcalnst  them.  Holt,  C.  J.,  held  that  they  were  judges,  because  they 
oonld  flue  and  imprison,  and  that  **  though  the  pills  and  medicines  were  really 
Mliibres  jfUhda  and  bona  medioamenUi^  yet  no  action  lies  against  the  oeusor* 
bedause  it  Is  a  wrong  Judgment  within  the  limits  of  their  Jarlsdiction ;  and  a 
judge  is  not  answerable,  either  to  the  king  or  a  party,  for  the  mistakes  or 
errors  of  his  judgment,  in  a  matter  of  which  he  has  jarlsdiction .  It  would  ex- 
pose the  justice  of  the  nation,  and  no  man  would  execute  the  ofBoe  upon  peril 
of  being  arraigned  by  action  or  indictment  for  every  judgment  Uo  pri>nr»iinces.*' 
In  OrenffUU  y,  Colleffe  of  Physicians^  12  Mod.  888,  which  is  probably  another 
phase  of  the  same  case,  the  same  judge  says,  **  Such  as  are  by  law  made  judges 
of  another  shall  not  be  criminally  accused,  or  liable  to  action  of  party  for  what 
they  do  as  judges." 

Smilh  V.  Bouchier^  2  Stra.  908,  A.  D.  1731.  This  was  an  action  of  trespass  and 
false  imprisonment,  against  Dr.  Bouchler,  as  chancellor,  and  others  as  ylc»> 
chancellor,  judge,  gaoler  and  party,  In  a  cause  In  the  chancellor's  court  of  the 
university  of  Oxford.  The  question  arose  upon  a  custom  that  a  person  making 
oath  that  he  has  a  personal  nction  against  any  person  within  the  precincts  ot 
the  university,  and  that  he  believes  thtLt  such  person  will  not  appear  but  ma 
away,  the  judge  may  issue  a  warrant  to  arrest  and  detain  htm.  Bouchler  made 
an  B^davlt  that  be  suspected  the  plaintiff  would  run  away,  and  the  plaintilf 
was  Imprisoned  eight  days.  It  was  held  by  Lord  Hardwickx,  that  the  pn>- 
ceedtng  was  coram  non  Judire^  and  the  action  was  sustained. 

Parsons  r*  Loyd,  8  Wlls.  841,  A .  D.  1771.  A  writ  was  issued  out  of  the  common 
bench  returnable  a  term  beyond  the  term  allowed  by  law,  under  which  the 
plaintiff  was  Imprisoned.  He  bntught  trespass  against  the  sheriff.  The 
court  held  that  pRrs<»ns  had  been  Illegally  Imprisoned,  the  writ  being  yuld,  and 
must  hare  a  remedy,  but  had  none  against  the  officer,  who  was  pr(»tected  by 
the  writ  which  be  was  bound  to  obey.  **  But  where  a  court  has  no  Jarlsdlotloi» 
of  a  cause,**  they  contlime,  **  the  whole  Is  ooramno#i/iMifoe,"  and  they  cite  witlt 
approval  Dr,  Boucfiier^s  Case, 

Miller  V.  Scare,  2  W.  Bl.  1143,  A.  D.  1778.  Here  It  was  held  that  eommiflslofi* 
era  of  bankruptcy  are  liable  to  an  action  of  false  Imprisonment,  for  an  Illegal 
ezerelse  of  discretion  In  Improperly  committing  a  bankrupt,  who  Ins  made  a 
satlsfaotoiy answer.  DbGrbt,  C.  J.«  says:  **It  Is  certain  that  no  man  ongferi 
to  suffer  criminally  tor  an  error  In  judgment;  but  It  Is  equally  just  that  be 
should  make  reparation  ciirUly  for  the  damage  which  other  perrons  have  suffn^ed 
by  such  his  error.**  **  In  all  the  oases  where  protection  Is  given  to  the  judg^ 
giving  an  erroneous  judgment,  be  must  be  acting  as  Judge.  The  protection,  in 
regard  to  the  superior  courts,  la  itbsolnteand  universal;  with  respect  t**  the 
Inferior,  it  Is  only  while  they  act  within  their  jurisdIctloiL**  This  case  however 
was  subsequently  overruled  on  the  main  point.  Doswell  v.  Itnpey^  1  B.  fr  C\ 
183. 

Mostynv.  Fabrlgas^  Cowp.  181,  A,  D.  1774,  was  an  action  for  false  imprison- 
ment against  the  governor  of  Minorca.  Lord  Manstisld  observed,  at  p.  172  r 
**  By  the  law  of  England,  If  an  action  l>e  brought  against  a  judge  of  record  f<ir 
an  act  done  hy  him  in  his  judicial  capacity,  he  may  plead  that  he  did  it  as  judge 
of  record,  and  that  will  be  a  complete  justtflcatlon.** 

Beou/'oin  V.  Scott,  8  Camp.  888,  A.  D.  1818.  An  action. on  the  case  may  be 
maintained  agalnxt  a  jadgnof  the  ecclesiastical  court,  who  excommunicates  a 
party  for  refusing  to  obey  an  order  which  thecourc  has  no  authoHty  to  make. 

Jickeriey  t.  Parkiiwony  8  M.  A  8.  411«  A.  D.  1815,  was  an  action  agaluit  the 
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▼iear-fpeiivral-  for  exoommauioatiiif:  the  plaintiff  for  not  taking  adminUtration. 
Lord  EUiBN BOROUGH  held  that  the  defendant  had  juiisdiotlon,  and  would  not 
■HBtain  the  action.  He  saj-B,  page  4:25 :  *' No  authority  has  been  oiled  to  shovr 
that  the  judge  would  be  liable  to  an  action  where  ho  has  jurisdiction,  but  be 
has  proceeded  erroneously,  or  as  it  is  termed,  -inverso  ordine.  Malice  forms  no 
ingredient  in  the  present  case,  therefore  it  stands  on  the  irregalarity  and  error 
iu  the  proceedings  ouij,  and  where  that  is  so,  and  the  jadge  has  jarisdictiou 
over  the  subject-matter,  the  oases  show  that  no  action  lies." 

Taafftv,  DounieHt  3  Moore's  P.  C.  41,  n.,  A.  D.  IStft.  This  was  an  action 
for  false  imprisonment  against  the  Chief  Justice  of  the  King's  Bench  in  Ireland, 
for  issuing  a  warrant,  legal  on  its  face,  on  an  information  upon  oath.  This  cas» 
contains  one  of  the  most  learned  and  elaborate  reviews  of  the  authorities^  and 
reiterates  the  doctrine  that  no  action  lies  against  a  judge  for  judicial  acts. 
The  court  say  of  the  judges:  **The  honest,  good,  and  constitutional  mind  will 
always  wish  to  And  them  entirely  free  and  ifnbiased:  and  will  rather  intrust 
them  with  a  high  and  unquestionable  authority,  and  If  guilty  leave  their  punish- 
ment to  Parliament  alone,  than  hazard  their  fortitude  and  independence  by 
the  alarm,  and  questions,  pains  and  expense  of  as  many  actions  as  there  may 
beaotsof  duty  encountering  the  bad  passions  and  prejudices  of  mankind." 
But  in  this  case  the  distinction  between  superior  and  Inferior  judges  was  str«>ngly 
drawn.  "The  Icing's  judges  stand  next  to,  or  with  the  king,  or  for  him,  ap» 
pointed  by  him,  and  responsible  to  him;  and  he  will  have  his  justice  done  by 
them  and  by  them  alone.  The  Inferior  judges  stand  under,  and  represent  tho 
authority  of  subjects ;  they  have  only  the  responsible  power  of  subjects  in- 
trusted to  them ;  or  they  are  placed  at  a  distance  In  responsibility  from  the 
king,  and  are  subject  to  the  direction  and  control  of  the  supeHor  courts."  In 
regard  to  the  want  of  a  sworn  information,  the*oourt  say :  **  This  Is  sayint^,  that 
the  principle  should  eltend  only  to  cases  where  it  is  not  necessary  —  where  the* 
jurisdiction  is  acknowledged,  and  indemnity  complete  without  the  aid  of  that 
priuetple.  It  is  against  the  authority  of  all  the  cases  and  the  principle  itself, 
which  is  to  protect  judges  where  they  have  erred ;  and  yet,  to  show  that  it 
comes  wHtaln  such  a  principle,  it  Is  contended  you  must  show  that  n<»  en^r  at 
aU  exista.** 

MUUr  V,  Hope,  2  Shaw,  125,  A.  D.  1824.  An  action  of  damages  #ili  not  llo 
against  a  supreme  judge,  for  a  censure  passed  by  him  while  acting  in  his  judie- 
iUMfpaclty,  on  a  counsel  engaged  in  the  cause  then  on  trial,  although  it  waa 
alleged  to  have  been  done  maliciously. 

Oontett  y.  ^drroml,  6  B.  k  C  Oil,  A.  D.  1S27,  It  was  held  that  no  actloiL 
would  llo  agftlnst  a  coroner  for  turning  a  person  out  of  a  room  where  the  cor- 
oner was  l^bout  to  hold  an  Inquisition.  The  court  held:  **1^e  court  of  the 
oorauof  its  court  of  record  of  which  the  coroner  is  the  judge;  and  it  is  il 
general  rule  of  veiy  great  antiquity  that  no  action  Will  He  against  a  judge  of 
record  for  any  niatter  done  by  him  in  the  exercise  of  his  judicial  functions. "^ 
**Thls  freedom  from  action  and  question  at  the  suit  of  an  Individual  is  given 
by  the  law  to  the  judges,  not  so  much  for  their  own  sake  as  for  the  sake  of  tho 
pabUc,  and  for  the  advancement  of  justice,  that  being  free  from  actions  they 
may  be  free  in  thought  and  independent  in  judgment,  as  all  who  are  to  admin- 
ister  justice  ought  to  be,  and  It  is  not  to  be  supposed  beforehand,  that  those 
wlio  are  selected  for  the  administration  of  justice  will  make  an  ill  use  of  the 
authority  vested  In  them.  Even  inferior  justices,  and  those  not  of  record, 
eaiHiot  be  called  In  question  for  an  errot  In  judgment,  so  long  as  they  act 
within  the  bounds  of  their  juHsdielion.   In  tftiA  impeffeotion  of  human  nature 
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it  U  better,  even,  that  an  individual  should  oocasioniUlr  suffer  a  wrong,  thma  1 

that  the  (ceneral  course  of  Justloe  should  be  impeded  and  fettered  bj  constant 
and  perpetual  restraints  and  apprehensions  on  the  part  of  thotie  who  are  to 
administer  it." 

Di'coM  V,  Lord  Di-ougham,  6  C.  &  P.  248,  A.  D.  1888.  The  defendant,  aittins 
in  baulcruptoj,  committed  the  solicitor  of  the  commission  for  not  obejing  an 
order  to  paj  over  money,  there  being  no  proof  of  demand  and  refusal.  Held, 
that  having  jurisdiction  so  to  do,  no  action  would  lie  against  him  fur  so  doing. 
Lord  EuDON  was  a  witness,  and  testified  that  he  had  been  lord  chaiioellor 
twenty-five  years,  and  if  he  ever  made  such  an  order  he  hiid  made  a  miatake. 
Lord  Lyndhttkst,  C  B.,  was  **  clearly  of  opinion  that  this  acti<iii  cannot  be 
maintained.  The  lord  chancellor  was  sitting  in  Bankruptcy  when  these  judg- 
ments were  pronounced ;  and  even  supposing  these  judgments  to  be  erroneous, 
they  cannot  be  questioned  in  a  court  of  law.**  Again :  *^  This  was  an  order 
pniiiounced  judicially,  and  this  warrant  Is  founded  on  a  judicial  order.  How 
can  an  action  of  trespass  lie  after  that  ?  "  But  at  page  264,  he  said :  **  The  Judge 
is  only  protected  where  he  has  jurisdiction." 

LhO'ord  V.  Filzroy,  18  Ad.  &  Ell.  (N.  8).  240,  A.  D.  1849.  This  was  an  Action 
agiiiii8t  a  justice  for  refusing  to  take  bail;  and  it  was  held  by  Lord  DsiriiAM 
that  it  could  not  be  sustained  without  proof  of  malice,  on  the  ground  that  the 
act  wiu  partly  judicial. 

lio%Uden  v.  SmWa  10  L.  J.  Q.  B.  170,  A.  D.  1850.  The  judge  of  a  county  oourt 
is  not  answerable  at  common  law  in  an  action  of  trespass  for  an  erroneous  judg- 
ment, or  for  (be  wrongful  act  of  his  officer,  done  not  In  pursuance  of,  though 
under  color  of  a  judgment,  but  he  is  responsible  in  an  action  for  an  act  done 
by  hid  command  and  authority  when  he  has  no  jurisdiction.  A  writ  had  boon 
isHued  against  a  party  residing  in  an  adjoining  county,  and  for  his  disobedieuoe 
of  it,  the  defendant  imprisoned  him.  In  the  aigamoi^ts  and  oplnionaall  the 
authorities  are  cited  and  examined. 

Ward  V.  Freeman,  2  Ir.  C.  L.  Bep.  400,  A.  D.  1862.  Action  against  an  assist- 
ant-barrister  for  refusing  to  allow  an  appeal,  from  decree  pronounced  by  him. 
The  question  was  whether  the  defendant  was  acting  judicially  or  ministerially. 
It  was  held  that  if  the  defendant  was  acting  judicially  he  was  not  liable;  and 
also  that  if  any  portion  of  the  act  was  judicial  he  would  be  protected,  although 
it  was  connected  with  other  matters  nut  strictly  judicial,  and  as  part  of  the  act 
complained  of  in  this  case  consisted  in  passing  on  the  sufficiency  of  sureties  ou 
the  appeal,  this  was  judicial,  and  absolved  him. 

Kemp  V.  Nevaie,  10  C.  B.  (N.  8.)  528,  A.  D.  1861.  Action  against  the  vice- 
chancellor  of  the  University  of  Cambridge  for  false  Imprisonment,  the  offense 
being  that  the  plaintiff,  a  girl,  was  found  with  an  undergraduate  in  an  omniboa 
going  to  a  dancing  party.  Without  hearing  any  evidence,  or  going  to  persons  to 
whom  the  plaintiff  i-eferred  him,  and  without  any  warrant  in  writing,  the  de* 
fendant  imprisoned  her  fourteen  days.  The  court  enforced  *' the  rule  that  a 
judiciail  <»fflccr  cannot  be  sued  for  an  adjudication  according  to  the  best  of  his 
Judgment  upon  a  matter  within  bis  jurisdiction,  and  also  the  rule  that  a 
matter  of  fact  so  adjudicated  by  him  cannot  be  put  in  issue  In  an  action 
agalnst'hiui.** 

Colder  v.  Hnlket,  3  Moore's  P.  C.  C.  28,  A.  D.  1830.  Trespass  wiU  not  lie 
against  u  judge  for  acting  judicially,  but  without  jurisdiction,  unless  he  knew. 
or  hod  the  means  of  knowing,  of  the  defect  of  jurisdiction.  Baron  Pahki 
said:  '' English  judges,  when  they  act  wholly  without  Jurisdiction,  whether 
they  may  suppose  they  had  it  or  not,  have  uo  privilege.**  In  this  case  the  Judge 
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of  an  Iiidiau  oourt,  hnTiiifr  no  jurisdiction  over  Europeans,  Issued  a  warrant 
against  the  plaintiff,  not  knttwlng  the  faot  that  he  was  an  European. 

Thotnu8  y,  Churiont  2  B.  Ad  S.  475,  ISBZ,  It  was  held  that  a  coroner  holding  an 
Inquest  on  a  dead  lK>dy  is  not  liable  to  an  action  for  words  falselj  and  malioiouslj 
spoken  by  him  In  his  address  to  the  Jury.  The  plaintiff  was  a  surgeou  and  the 
defendant  had  In  his  charge  stated  that  he  had  swindled  the  father  of  the  dead 
child  by  pretending  that  the  child*s  leg  was  fractured,  etc.  There  was  judg- 
ment for  the  defendant  on  demurrer.  The  declaration  charged  that  the  words 
were  spoken  maliciously,  but  did  uot  allege  a  want  of  reasonable  and  probable 
cause.  There  was  no  formal  opinion,  but  there  was  a  scattering  Are  of  com- 
ment from  the  judges,  and  Chief  Justice  Cogkbitbn  closed  by  saying:  **.I  am 
reluctant  to  decide,  and  will  not  do  so  until  the  question  comes  before  me, 
that  if  a  judge  abuses  his  judicial  office,  by  using  slanderous  words  maliciously 
and  without  reasonable  and  probable  cause,  he  Is  not  liable  to  an  action.** 

Fray  v.  Blackburn,  8  Best  &  Smith,  576,  A.  D.  1863.  Action  against  one  of  the 
judges  of  Queen's  Bench,  for  his  refusal  to  make  a  rule  absolute  for  costs  and 
for  discharging  the  rule.  The  defendant  demurred.  The  court  said :  **  It  is  a 
principle  of  our  law  that  no  action  will  lie  against  a  judge  of  one  of  our  supe- 
ri<ir  courts  for  a  judicial  act,  though  it  be  alleged  to  have  been  done  maliciously 
and  corruptly.'*  **The  public  are  deeply  interested  iu  this  rule,  which  indeed 
exists  for  their  benefit,  and  was  established  In  order  to  secure  the  independence 
of  the  judges,  and  prevent  their  LieIng harassed  by  vexatious  actions." 

Scott  v.  Sta»^fl€ld,  8  L.  R.  Esch.  220,  A.  D.  1868.  Action  for  slander  against 
a  county  Judge  for  saying,  on  the  trial  of  a  cause,  to  the  plaintll^  who  was  de- 
fendant therein,  **you  are  a  harpy,  preying  on  the  vitals  of  the  poor."  Heidi 
that  the  nctloii  could  not  be  maintained,  although  the  words  were  spoken  ma- 
liciously and  without  reasonable  or  prolutble  cause."  The  court  said:  "If  we 
were  to  hold  that  an  actlou  is  maintainable  against  a  judge  for  words  spoken 
by  him  in  his  Judicial  capacity,  under  such  circumstances  as  those  appearing  on 
these  pleadings,  we  should  expose  him  to  constant  dangur  of  having  questions 
such  as  that  of  good  faith  or  relevancy  raised  against  him  before  a  jury,  and  of 
having  the  mode  In  which  he  might  administer  Justice  In  hU  oourt  submitted 
to  their  determination." 

Phelpa  V.  SiU,  1  Day,  815,  A.  D.  1804.  Here  held  that  an  action  will  not  lie 
against  a  Judge  of  probate  for  neglecting  to  take  security  from  the  guardian  of 
an  infant,  although  the  guardian  was  bankrupt,  and  the  Infant  had  personal 
property.  The  court  said:  "  It  is,  therefore,  a  settled  principle,  and  that  how- 
ever erroneous  his  Judgment  may  be,  either  by  positive  acts,  neglect,  or  refusal 
to  do  certain  acts,  or  however  Injurious  to  a  suitor,  a  judge  is  never  liable.  In 
any  civil  action,  for  damages  arising  from  his  mistake." 

Yate9  V.  Lansing,  6  Johns.  282«  A.  D.  1810.  This  was  an  action  of  debt  against 
the  chancellor,  to  recover  a  penalty  which  the  defendant  in  his  judicial  capac- 
ity had  compelled  the  plaintiff  to  pay  for  malpractice  and  contempt.  The  case 
Is  sufficiently  quoted  from  in  the  principal  case. 

Brioo8  V.  WardtoeUi  10  Mass.  360.  A.  D.  1818.  A  justice  of  the  peace  was  held 
liable  in  trespass,  for  Issuing  an  execution  on  a  judgment  rendered  by  him, 
within  twenty-four  hours  of  its  rendition;  but  this  was  on  the  ground  that  the 
act  was  ministerial. 

Lincoln  v.  Hapgood,  11  Mass.  350.  A.  D.  1814.  An  action  lies  tigainst  a  select* 
man  for  refusing  a  vote  of  a  qualified  elector,  although  no  malice  is  charged. 
The  decision  was  btued  upon  Gardner  v.  Ward,  2  Mass.  244,  and  seems  to  go  on 
the  ground  that  as  no  civil  action  lies  iu  the  absence  of  malice,  the  injured 
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party  would  be  remedileBs  unless  he  had  a  civil  action.  The  court  relj  on  the 
caHC  of  Ashhy  v.  WhiUt  2  Ld.  Rajm.  950,  where  a  similar  action  was  suatained 
by  Chief  Justice  Holt  ;  but  he  put  his  Judgment  on  the  ground  that  the  retam- 
ing  officer's  duties  were  not  in  anj  sense  judicial. 

LUiU  y.  ilfoore,  4  N.  J.  74,  A.  D.  1818.  Action  against  a  Justice  for  iasaiug 
execution  on  a  Judgment  supposed  to  be  illegal.  This  case  gives  the  best  state- 
ment of  the  principles  In  question  that  we  have  found,  nameljr.  "Itmajbe 
laid  down  as  an  universal  position,  which  admits  of  no  exception,  that  for  a 
mere  error  of  Judgment,  in  the  execution  of  his  office,  no  action  can  be  main- 
tained against  n  Judge  of  any  court.  With  respect  to  special  and  limited  juris- 
dictions it  is  said,  tlint  If  the  Judge  shall  exceed  his  powers,  the  whole  pro- 
ceeding Is  coram  nonjtidice,  and  void;  and  that  all  concerned  in  such  void 
proceeding,  as  well  the  Judge  as  the  ministerial  officer,  are  liable  in  tn»p«ss; 
but  while  within  his  Jurisdiction,  adjudicating  up<in  matters  lawfully  sub- 
mitted to  him,  how  erroneous  S(»ever  his  opinions,  he  is  not  liable.  In  courts  of 
general  Jurisdiction,  an  action  never  lies  against  the  Judge,  because  he  has  juris- 
diction of  all  causes;  In  courts  of  limited  Jurisdiction,  it  lies  only  when  he 
exceeds  that  Jurisdiction,  and  therefore  is  not  in  (he  exercise  of  bis  Jndielal 
authority. 

BuUer  v.  Potter,  17  Johns.  145.  A.  D.  1819.  A  Justice  of  the  peaee  having  juris- 
diction gave  Judgment  for  more  costs  than  the  statute  allowed,  and  the  plain tilT 
was  committed  to  Jail  upon  execution  thereon.  Held,  that  he  could  not  main- 
tain an  action  of  false  imprisonment. 

Clarke  v.  3f ay,  2  Gray,  410,  A.  D.  1854.  A  Justice  of  the  peace,  who,  after 
finally  disposing  of  the  trial  of  a  cause  before  him,  commits  a  witness  to  prison 
for  contempt  at  the  trial,  exceeds  his  Jurisdiction,  and  is  liable  iu  damagos. 
The  same  principle  iu  Piper  v.  Pearson,  Id.  120.  These  decisions  are  based  on 
the  ground  that  the  Justice  having  lost  his  Jurisdiction,  had  no  jurisdiction 
over  a  mere  incident  to  the  trial,  like  a  contempt.  These  cases  ilinstrate  the 
ditTereiice  between  ennors  as  to  the  extent,  and  errors  as  to  the  existenoo  of 
jurisdiction.  If  the  magistrate  on  the  trial,  for  iuetaBoe,  had  fined  the  party  a 
larger  sum  than  the  statute  authorized,  he  would  not  have  lieen  liable.  In 
these  eafles,  the  necessity  of  showing  knowledge,  on  the  part  of  the  magistrate, 
of  his  want  of  jurisdiction,  to  maintain  the  action,  is  recognlied. 

PraU  V.  Gardner,  2  Cush.  68.  A.  D.  1848.  Action  against  a  jostioo  of  tko 
peaee  for  willfully  and  malicioosly  entertaining  a  false  complaint,  knowing  It 
to  be  false,  and  in  like  manner  sentencing  the  plaintiff  to  fine.  The  aetioii  was 
held  not  maintainable.  Chief  Justice  Shaw  says  that  *'  where  the  mbjeet- 
matter  and  the  person  are  within  the  jnrisdietion  of  the  court,  the  judge, 
whetherofauperior  or  inferior  eourt.  Is  justified."  "He  is  not  lx>und,  at  the 
peril  of  an  action  for  damages,  or  of  a  personal  controversyi  to  decide  right.  In 
matter  either  of  law  or  of  fact;  bat  to  deoide  according  to  his  own  cotivlctlona 
of  right."  '*  It  is  alleged,  that  the  complaint  was  false,  feigned,  and  ground* 
less,  and  that  the  defendant  knew  it;  but  this  was  the  very  question  to  lie  tried, 
and  the  defendant  conld  not  Judicially  know  It  till  a  trial."  **Hls  private 
knowledge  could  not  prevent  the  complainant  from  having  it  tried." 

Hamilton  v.  WUUama^  26  Ala.  527,  A.  D.  1865.  Here  the  same  p«>lnt  as  In 
PhelpM  V.  SUlj  snpro,  was  adjudged,  and  upon  the  authority  of  that  case. 

WUllM  V.  Hauemeyer^  6Duer,  447,  A.  D.  1856.  Action  against  the  mayor  of 
New  York  for  false  Imprisonment,  on  a  warrant  for  carrying  on  an  unlicensed 
business.    The  question  was  on  the  sufficiency  of  the  i^ply,  which  did  not  con- 
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trovert  the  faofe  of  Jurisdiction,  but  merely  alleged  error  oo  the  part  of  the 
uuii^istrRle,  aud  the  replj  waa  held  bad. 

Morgwh  v.  DtuiUy,  18  B.  Mour.  697,  A.  D.  1867.  Action  against  the  defend- 
ant as  one  of  eleotiou  Judges,  fur  denjing  plaintiff  the  privilege  of  voting.  JETe^d, 
that  **  no  action  ought  then  in  principle  to  be  maintainable  against  the  Judges 
of  an  election,  whose  functions  are  to  some  extent  judicial,  for  refusing  to  re- 
ceive a  Tote,  without  alleging  and  proving  that  in  so  acting  tiioj  were  in- 
fluenced by  bad  motives,  and  decided  coutraiy  to  their  own  honest  couviclions 
of  what  WHS  right  and  proper.*' 

Craig  v.  Burnett^  32  A.la.  728,  A.  D.  1858.  A  Judicisl  officer  of  an  inferior 
eoart  not  of  record  Is  liable  for  an  act  not  within  his  Jurisdiction.  This  was  an 
action  against  a  memt>er  of  a  town  oouMcil,  for  imposing  a  fine  without  a  proper 
preliminary  Judicial  inquiry.  To  this  principle  the  court  cite:  Duckworth  v. 
JohnaUm,  7  Ala.  678;  Hamilton  y.  WiUiams,  26  id.  527;  Yatf»  v.  Lansing,  5 
Johns.  283;  Pifer  v.  PeaiMon,  2  Gr^y,  120;  CUirk  v.  Muy^id.  ilO;  Sullivwhy. 
JoueSf  id.  570)  Eatton  v.  (.'u/eudar,  11  Wend.  91;  J^Udii^  v.  Waldran,  U  Johns. 
114;  BuUerx.  KenU  10  id.  223;  Cuuninglmm  t.  BanckUn^  8  Cow.  178;  Wilson 
T.  Mayor,  1  Denio»  5QP :  Ambkr  v.  C/mre/»,  1  Root,  211 ;  Reid  t.  Hqo4,  2  N.  fc 
M.  188;  Lining  r.  BenUiam,  2  Bay,  1;  State  v.  Johntionj  id.  885;  Moor  v.  Amen, 
S  Cal.  170;  Harmau  r,  TapfMtufeti,  1  Bast,  665;  QrenviUe  v.  ColUgs  of  Physioians, 
12  Mod.  380. 

CarUr  v.  Dow,  16  Wis.  208.  A.  D.  1802.  A  Justice  of  the  peace  is  lial>le  only 
where  he  fails  to  acquire  Jurisdiction,  and  not  for  a  mere  error  of  Judgmeut. 

Betmrd  Y,  Hoffman,  19  Md.  470,  A.  D.  1862.  Judges  of  electiou  are  civilly 
1  labia  for  wiilf^ly,  fraudulently,  or  corruptly  refusing  to  permit  an  elector  to 
▼otei 

WgU  V.  Trumbull,  10  Mich.  228,  A.  D.  1867.  The  doctrine  of  the  principal  case 
was  here  extended  to  the  action  of  a  superrisor  in  auditing  a  claim.  CooIjBT, 
J.,  delivered  an  elaborate  opinion,  citiiuc  all  the  authorities  to  which  we  have 
adverted.  He  says:  '* This  principle  of  protection  is  not  confined  to  courts  of 
record,  but  it  applies  as  well  to  inferior  Jurisdictions,  theonlj  difference  being 
that  authority  in  a  court  of  general  Jurisdiction  is  to  be  presumed  while  the 
Juried  lotion  of  inferior  tritHiuals  must  affirmatively  appear  on  the  face  of  their 
proceedings.*' 

Ra»ulaUv.  Brigfiam,  7  WalL  528,  A.  D.  1868.  It  was  held  that  no  action  lies 
against  a  Judge  of  a  court  of  general  Jurisdiction  for  expelling  an  attorney, 
after  hearing  him  in  defense  for  malpractice  and  misconduct  in  his  office.  The 
court  say  in  regard  to  such  Judges,  *'  They  are  not  liable  to  civil  actions  for  their 
Judicial  acts,  eveu  when  such  acts  are  In  excess  of  their  Jurisdiction,  unless 
perhaps  where  the  acts  in  excess  of  Jurisdiction  are  done  maliciously  or  cor- 
ruptly." This  obiter  ''perhaps"  we  think  is  not  Justified  by  the  authorities, 
and  no  case  is  cited  to  support  it. 

Clark  v.  Holdridge,  58  Barb  61,  A.  D  1870.  Ueld,  f oUowlng  BuOer  v.  Potter, 
17  Johns.  145,  that  a  Justice,  who,  having  jurisdiction,  inflicts  a  larger  fine 
than  the  statute  allows,  U  not  liable  in  a  civil  action  to  recover  it  back,  he  hav- 
ing paid  it  into  the  county  treasury. 

Bradley  v.  Fisher,  13  Wall.  335,  A.  D.  1871,  is  sufficiently  noticed  in  the  prin- 
cipal case.  We  will  only  add  a  quotation  from  the  opinion:  *' Where  therein 
clearly  no  Jurisdiction  over  the  subject-matter,  any  authority  exercised  is  a 
usurped  authority,  aud  for  the  exercise  of  such  authority,  when  the  want  of 
Jurisdiction  is  known  to  the  judge,  no  excuse  is  permissible.  But  where  Juris- 
•diction  over  the  subject-matter  is  invested  by  law  in  the  Judge,  or  in  the  court 


1 


702  ALABAMA, 


Basteed  t.  Paraons. 


which  he  holds,  the  manner  and  extent  in  which  the  Jurisdiotion  ihall  be 
cised  are  geuerallj  a«  much  questione  for  his  determination  as  anj  other  qnee-^ 
tions  involved  in  the  case,  although  upon  the  eorrectneas  of  his  determination 
in  these  particulars  the  validitj  of  hin  Judgments  may  depend.  Thus,  if  a  pro- 
bate court,  invested  only  with  authority  over  wills  and  tho  settlement  of 
estates  of  deceased  persons,  should  proceed  to  try  parties  for  pntlle  offmses. 
Jurisdiction  over  the  subject  of  offenses  being  wholly  wanting  in  the  court, 
and  this  being  necessarily  known  to  its  Judge,  his  commission  would  afford  no 
protection  to  him  in  the  exercise  of  bis  usurped  authority.  But  if  on  the  other 
hand,  a  Judge  of  a  criminal  court  invested  with  a  general  criminal  Jurisdiction 
over  offenses  within  a  certain  district,  should  hold  a  particular  act  to  be  a  paUie 
oflSense,  which  is  not  by  the  law  made  an  ofllense,  and  proceed  to  the  arrest  and 
trial  of  a  party  ohanced  with  such  act,  or  should  sentence  a  party  convicted 
to  a  greater  punishment  than  that  authorized  by  the  law  upon  its  proper  eon 
struction,  no  personal  liability  to  civil  action  for  such  acts  would  attach  totiM 
Judge,  although  those  acts  would  be  in  excess  of  his  Jurisdiction,  or  of  the  Jnrie- 
diction  of  the  court  held  by  him,  for  these  are  particulars  for  his  Judicial  oon- 
stderation,  whenever  his  general  Jurisdiction  over  the  subJectHnatter  is 
invoiced.** 

Ex  parte  Lange,  18  Wall.  168,  A.  D.  1878.  This  was  the  decision  briefly  re- 
ferred to  in  our  former  note.  The  court  held  that  Lange  having  paid  his  fine, 
**  the  power  of  the  court  to  punish  him  further  was  gone."  **  It  Is  no  answer  to 
this  to  say  that  the  court  had  Jurisdiction  of  the  person  of  the  prisoner,  and  of 
the  offense  under  tiie  statute.  It  by  no  means  follows  that  these  two  facta 
make  valid,  however  erroneous  It  may  be,  any  Judgment  the  oonrt  may  render 
in  such  case."  The  court  distinguish  this  from  a  mere  excess  of  Jurisdietion, 
saying :  '*  The  case  before  us  Is  stronger  than  that,  for  unless  our  reasoning  has 
been  entirely  at  fault,  the  court  in  the  present  case  could  render  no  second 
judgment  against  the  prisoner.  Its  authority  was  gone.*'  Two  Judges  dis- 
sented. 

From  the  foregoing,  and  other  cases  not  so  directly  in  point,  we  derive  the 
following  conclusions: 

1.  No  judicial  officer,  acting  without  having  acquired  Jurisdiction,  is  exempt 
from  persfMialiiability  in  a  private  action  for  such  acts. 

2.  Every  judlciul  officer  is  exempt  from  personal  liability  for  Judicial  acta,  if 
he  Itas  acquired  and  does  not  exceed  the  Jurisdiction. 

8.  In  the  cose  of  Judges  of  courts  of  general  Jurisdiction,  Jurisdiction  is  pre- 
sumed. 

4.  In  the  case  of  Judges  of  courts  of  limited  Jurisdiction.  Jurisdiction  is  not 
presumed,  but  must  be  proved. 

6.  No  judicial  officer  having  Jurisdiction  is  liable  for  mere  errors  of  Judg- 
ment, in  the  exercise  of  that  jurisdiction,  or  as  to  its  extent. 

6.  Judges  of  courts  of  general  jurisdiction  are  not  liable  in  private  actions 
for  judicial  acts  in  excess  or  outside  of  their  jurisdiction,  even  when  willful 
and  mnlicious. 

7.  .Tudges  of  courts  of  limited  jurisdiction,  having  Jurisdiction,  are  liable  in  a 
private  action  for  Judicial  acts  which  are  both  in  excess  and  outside  of  that 
jurisdiction. 

8.  No  Judge,  acting  without  or  in  excess  of  Jurisdiction,  is  personally  liable 
unless  he  knew  or  had  the  means  of  knowing  the  defect;  and  this  knowledge 
it  is  always  for  the  plaintiff  to  prove. 
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Guild  v.  Thokas. 

(MAla.  4li). 
LidbiUiy  of  surety  an  bond  condUionaBy  deiioered. 

Where  the  defendftDt  signed  an  injunction  bond  as  surety,  and  delivered  it  to 
the  principal  on  the  condition  that  it  was  not  to  be  delivered  to  the  obligee 
unless  certain  others  also  signed  it  as  sureties,  and  the  principal  delivered 
it  in  violation  of  that  condition,  hekL  that  the  defendant  was  not  liable.  (See 
noU,p,  706.) 

A  CTION  on  a  bond.    The  opinion  states  the  case. 

Hargrove  &  Lewis,  for  appellant. 
Sommervitte  <£  McEachin,  contra. 

Bricksll,  0.  J.  The  demurrers  to  the  pleas  and  to  the  replica- 
tionSy  and  the  exceptions  reserved  to  the  rulings  of  the  court, 
in  giving  or  refusing  instructions  to  the  jury,  present  the  same 
question.  The  suit  is  against  the  appellee  as  the  surety  of 
one  McOann,  on  an  injunction  bond.  The  statutes  require  an 
injunction  bond  to  be  made  payable  to  and  approved  by  the  register 
of  the  court  of  chancery^  directed  to  issue  the  writ  The  condition 
of  the  bond  in  case  of  an  injunction,  not  issued  to  stay  proceedings 
after  judgment  at  law,  as  was  the  writ  issued  on  the  bond  in  suit^ 
is  for  the  payment  of  all  damages  which  any  person  may  sustain  by 
the  suing  out  of  the  injunction,  if  it  should  be  dissolved.  R.  C,  §§  • 
3428-30.  The  defense  presented  by  the  pleas,  and  sustained  by 
the  ruling  on  the  demurrers,  and  the  instructions  given  the  jury,  is 
that  the  defendant  signed  the  bond  as  suraty  only,  intrusting  it 
to  the  principal  obligor  for  delivery,  but  with  authority  to  deliver 
it  only  on  condition  that  other  persons  joined  as  sureties  in  its 
execution.  Without  authority  he  delivered  it,  such  persons  not 
having  joined  in  its  execution. 

The  question  is  of  great  practical  importance,  and  must  be  ef 
frequent  recurrence  in  the  multiform  transactions  of  business. 
The  principle  which  governs  it  is  applicable  not  only  to  bonds  like 
that  on  which  suit  is  founded,  taken  by  public  ofScers  in  the  course 
of  judicial  proceedings,  for  the  protection  of  suitors,  or  the  indem- 
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nity  of  others  who  may  sustain  damage,  but  to  official  bonds  for  the 
JBecurity  of  the  public,  or  to  deeds,  or  bonds,  or  other  contracts  in 
writing  for  the  payment  of  money,  or  the  performance  of  a  duty 
not  subject  to  the  law  merchaut.  Delivery  is  as  essential  as  sign- 
ing, to  the  completion  of  any  of  these  instruments.  In  common 
parlance,  they  are  often  said  to  be  made  when  merely  signed,  but 
until  delivery,  actual  or  constructive,  they  are  not  perfect  —  create 
no  rights,  and  impose  no  duty  or  liability. 

In  Fire^nan^a  Insurance  Company  v.  McMillan,  29  Ala.  160,  an 
escrow  is  defined  to  be  ^^a  conditional  delivery  of  a  deed  to  a 
stranger,  £|nd  not  to  the  grantee  himself,  until  certain  conditions 
shall  have  been  performed,  and  then  it  is  to  be  delivered  to  the 
grantee."  To  the  obligee,  or  grantee,  or  promisee,  there  may  not  be  a 
conditional  delivery.  Possession  of  the  instrument  being  transferred 
to  him,  by  the  consent  of  the  obligor,  or  grantor,  or  promisor,  the 
effect  and  validity  of  the  instrument  must  be  determined  from  its 
terms.  Parol  evidence  to  change  its  character,  or  to  vary  or  contradict 
its  words,  would  infriiige  the  well-settled  rule  that  parol  evidence  can- 
not be  received  to  vary,  alter,  or  contradict  a  written  instmmeat  If 
conditions,  resting  in  parol,  annexed  to  its  delivery,  oould  be 
shpwn  to  render  it  a  conditional  instead  of  an  absolute  instrumeot, 
as  its  terms  imported,  it  would  be  subject  to  the  mischief,  against 
which  the  inhibition  of  parol  evidence,  in  variation  or  contradic- 
tion of  written  evidence,  was  intended  to  guard. 

The  instrument  may,  however,  fall  to  the  possession  or  custody 
of  any  other  person  than  the  grantee  or  obligee.  A  bond  {or  the 
performance  of  official  duty,  as  an  administrator's,  or  a  constable's 
bond,  may  be  delivered  as  an  escrow  to  a  co-obligor,  or  to  a 
stranger.  Bibb  v.  Reid,  3  Ala*  88 ;  Robertson  v.  CoJcer^  11  id. 
466  ;  Firemen's  Ins,  Co,  v.  McMillan,  supra.  The  delivery  which 
perfects  the  instrument,  like  the  signing  of  it,  must  be  by  the 
party  to  be  bound  by  it,  or  by  some  one  having  authority  to  bind 
him  in  the  premises.  When  the  delivery  is  by  him  who  held  it  as 
an  escrow,  the  extent  of  his  authority  is  the  fact  on  which  the 
validity,  the  completeness  of  the  instrument  depends.  The  party 
who  deals  with  him  is  awaro  that  he  is  acting  for  another,  on  whom 
a  liability  is  to  be  imposed,  and  must  ascertain  whether  he  has  the 
authority  he  is  exercising.  All  who  deal  with  an  agent,  or  with 
one  representing  another,  must,  at  their  peril,  ascertain  the  extent 
of  his  authority. 


DECEMBER  TERM,  1875.  705 


Qulld  V.  Tliomas. 


Tbk  general  principle  is  not  denied  by  the  appellant,  but  be 
insists  the  appeUee,  by  intrusting  the  principal  with  the  custody 
of  the  bondy  to  procure  others  to  sign  as  sureties,  and  then  to  de- 
liver it,  clothed  him  with  the  character  of  a  general  agent,  induc- 
ing the  obligee  and  others  to  deal  with  him,  on  the  supposition 
that  he  had  the  authority  to  deliver  it,  the  instrument  not  bearing 
on  its  face  any  evidence  of  incompleteness.  The  argument  is  not 
without  its  force,  and  is  recognized  by  the  authorities  to  which  we 
have  been  referred.  It  was  pressed  on  this  court  in  the  cases  we 
have  cited,  but  was  not  approved.  If  we  had  grave  doubts  of  the 
correctness  of  these  decisions,  we  could  not  depart  from  them. 
Influenced  by  them,  such  a  delivery  of  written  instruments  may  have 
been  more  or  less  frequent,  and  a  departure  from  them  might  compel 
parties  into  contracts  and  obligations  into  which  they  had  not 
voluntarily  entered.  Whoever  has  accepted  delivery  from  a  co- 
obligor,  has  been  forewarned  by  judicial  decision,  that  he  was 
bound  at  his  peril  to  inquire  if  he  had  authority  to  make  it 

It  can  hardly  b^  affirmed  that  it  is  a  legal  presumption,  an 
obligor  having  custody  of  the  instrument,  has  authority  to  deliver 
it,  when  the  same  presumption  would  not  be  drawn  from  its  cus- 
tody by  a  stranger.  Why  it  should  be  drawn  in  the  one  case,  and 
not  in  the  other,  it  seems  to  us  difficult  to  assert  on  any  sound  rea- 
soning. It  may  be  that  the  obligee  or  others  would  be  less  reluct- 
ant to  receive  it  without  inquiry  from  a  co-obligor,  than  from  a 
stranger ;  yet,  each  must  have  the  same  authority,  if  the  instru* 
ment  becomes  valid  with  the  consent  of  all  who  are  to  be  bound. 
If  it  is  said  the  co-obligor  has,  by  the  condition  of  the  delivery, 
the  opportunity  of  using  the  instrument  for  the  purpose  for  which 
it  is  intended,  the  answer  is,  he  can  so  use  it  only  by  the  accept- 
ance of  the  obligee.  The  obligee  trusts,  therefore,  to  his  represen- 
tations, either  in  word  or  act,  as  to  the  extent  of  his  authority, 
and  is  in  the  same  condition  of  all  who  deal  with  an  agent  exceed- 
ing his  powers. 

It  has  been  urged  that  a  degree  of  diligence  and  caution,  in 
receiving  and  approving  bonds  by  officers,  whose  duty  it  is  to  take 
and  appi-ove  them,  for  the  security  of  mdividuals,  and  of  the 
public,  which  has  never  been  observed,  will  be  exacted  if  it  is  de- 
clared that  a  surety  can  show  a  conditional  delivery  to  a  co-obligor 
in  avoidance  of  his  liability.  The  diligence  and  caution  was 
demanded  by  the  former  decisions  of  this  court    If  officers  have 
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not  observed  it  they  must  bear  the  cousequences  of  their  neglect 
of  duty.  If  that  negligence  involves  lose  to  individnaisy  for 
which  they  are  not  able  to  respond,  the  loss  ought  not  to  be 
thrown  on  those  who  have  not  consented  to  bear  it  No  officer, 
charged  with  the  duty  of  taking  and  approving  a  bond  necessary 
in  the  coarse  of  judicial  proceedings,  or  an  official  bond,  exercises 
due  diligence,  unless  the  bond  is  signed  in  his  presence,  and  deliv- 
ered to  him  by  all  the  obligors,  or  by  some  one  having  authority  in 
writing,  properly  attested,  to  bind  them.  The  principle  that 
where  a  fraud  has  been  perpetrated,  from  which  one  of  two  inno- 
cent parties  must  suffer,  he  who  has  put  it  into  the  power  of  a 
third  person  to  commit  the  fraud  must  bear  the  loss,  is  admitted. 
If  it  has  any  just  application  in  this  case,  as  in  all  cases  to  which 
it  is  applied,  the  party  invoking  it  must.be  without  fault  himself. 
The  appellant  was  in  fault,  in  not  inquiring  into  and  ascertaining 
whether  the  principal  was  authorized  to  make  an  unconditional 
delivery  of  the  bond.  He  trusted  to  the  representations  of  the 
principal,  and  this  misplaced  trust  is  the  immediate  cause  of  the 
loss  he  must  bear,  if  the  principal  cannot  respond  to  his  liability. 

The  authorities  on  the  question  are  in  conflict  They  have  been 
carefully  collected  by  the  counsel,  and  have  been  examined  and 
considered.  We  are  content  to  abide  the  former  decisions  of  this 
court,  to  which  the  Circuit  Court  in  its  rulings  corresponds,  and 

the  judgment  must  be  affirmed. 

Judgmeni  afirmed. 

KoT«  BT  THX  RsposTaB.<-Theve  can  be  no  qaettlon  that  If  a  bond  !■  not 
executed  bj  aU  whose  names  app<Mur  ou  Ita  faoe  as  obllgon,  a  dellveiy  apon 
eondition  that  it  shaU  not  be  elbotiial  aiileM  ezeouted  bj  aU  Is  valid.  PtMoUng 
T.  UniUd  Sta/et,  4  Crauoh,  210.  A.  D.  ISOS;  Stote  Baiifc  ▼.  ISeotia,  15  N.  J.  L. 
Rep.  156,  A.  D.  1885;  FUUsherr.  iiuuNn,  11  Vt.i47,  A  D.  188S.  This  priuelftle 
la  oonoeded  lu  all  the  caaes  holding  in  opposition  to  the  prinolpal  eaae.  It  wae 
formeiij  sappoeed  that  the  same  rule  prevailed  as  to  bonds  as  lu  respect  to 
deeds,  and  that  the  obligor  oould  not  impose  any  oondltlou  on  their  dellreiT' 
when  made  to  the  obligee  or  his  agent.  This  dootrine,  however,  was  at  au  early 
day  disavowed  in  this  State.  lu  LoveU  v.  Adam9,  S  Wend.  880,  Chief  Justice 
Bayaob  says :  '*  If  a  bond  be  signed  and  put  into  the  hands  of  the  obligee,  or  a 
third  person,  on  the  condition  that  it  shaU  l>ecome  obligateiy  upon  the  per- 
formance of  some  act  by  the  obligee  or  any  oth<ir  person,  the  paper  signed  does 
not  become  the  act  of  the  party  signing  the  same  until  the  condition  precedent 
be  performed.  Until  then  there  is  no  contract.**  This  was  foUowed  In  Brot^ 
mm  V.  NoyeSj  7  Wend.  188,  which  was  also  a  case  of  delivery  to  the  obligee. 
These  decisions  have  been  recognized  and  approved  in  Ptoph  v.  Dotttrirk^  82 
K.  Y.  445,  which  was  a  case  of  delivery  to  a  co-obligor  of  a  bond  perfect  on  Its 
face.  In  this  case  Judge  Caxpsbll  veiy  deariy  shows,  although  perhaps  oditer 
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the  distinction  l>etween  b  deed  and  a  bond  in  respect  to  conditional  delivery. 
He  says:  **Onthe  delivery  of  the  deed  of  the  grantor  to  tlie grantee,  as  and 
*  for  the  deed  of  the  former,  no  matter  what  the  verbal  conditions,  the  title,  eo 
in$tanUt  vests  in  tlie  grantee,  and  can  only  be  divested  by  process  of  law  or  by 
the  voluntary  ezeoatlon  of  a  deed  by  the  grantee.  A  deed  once  delivered  and 
accepted.  Us  re-delivery  by  the  grantee  will  not  re-vest  the  legal  title  in  the 
grantor.  Bat  a  bond  carries  no  title ;  it  gives  on  its  face  only  a  right  of  action 
if  the  condition  contained  in  it  is  not  performed.  Its  return  to  the  obligor  as 
a  matter  of  coarse  destroys  such  right  of  action.  While,  therefore,  a  deed  may 
not  be  given  to  a  grantee  in  escrow,  with  yerlMd  conditions,  on  the  performance 
of  which  it  is  to  take  effect,  a  liond  may  be  given  with  conditions  to  the  obligee, 
because  the  obligee  talces  nothing  by  his  bond  but  a  right  of  action,  which,  to 
render  available  to  him,  he  must  enforce  by  action,  and  w6ich  may  be  resisted 
by  the  obligor,  showing  that  the  condition  had  not  been  performed,  and  there- 
fore there  was  no  debt  —  not  urging  the  written  contract,  but  showing  that  It 
never  had  any  legal  existence,  having  never  in  fiict  been  delivered.'*  Chief 
Justice  D«Nio,  who  also  wrote  an  opinion  in  this  case,  seems  to  base  his  decis- 
ion more  on  the  principles  of  agency,  holding  that  '^untilthe  deed  is  deliv- 
ered to  the  party  In  whose  favor  it  is  intended  to  operate,  or  to  some  person  in 
his  behalf  and  for  his  immediate  benefit.  It  is  In  the  power  of  the  parties  who 
are  eventually  to  be  bound  by  it,  although  they  have  signed  and  sealed  it,  to 
withhold  the  delivery  altogether,  or  to  create  an  agency  for  Its  custody,  and  to 
direct  Its  delivery  upon  any  contingency  or  condition  which  they  may  not  see 
fit  to  prescribe."  The  same  principle  was  laid  down  In  Ki»io  ▼.  SmUht  2  Leigh 
(Va.),  167,  where  A  executed  and  delivered  on  condition  that  B  should  also 
execute,  and  B  executed  and  delivered  on  condition  that  C  should  also  execute 
but  C  did  not  execute ;  It  was  held  that  neither  A  nor  B  was  liable.  The  same 
principle  was  also  recognlxed  in  THndaU  v.  Bright^  Minor  (Ala.),  103. 

Bibby.Reid^S  AU.  (N.  8.)88,  is  consistent  with  the  principal  case,  but  is 
based  to  some  extent  on  the  PawUng  Caae,  Tho  court  say,  *'  we  are  satisfied, 
that  on  principle  there  can  be  no  difference  between  a  conditional  delivery  to 
a  stranger  or  to  a  co-obligor;  that  in  either  case  the  deed  ** — this  was  the  case 
of  a  bond  — **  cannot  be  operative  until  the  condition  is  performed,  and  such  Is 
clearly  the  weight  of  authority  at  the  present  day.'*  Perry  ▼•  Pattemmi^  5 
Humph.  138,  A.  D.  1844,  was  the  case  of  a  note,  delivered  to  the  creditor,  upon 
condition,  and  was  decided  harmoniously  with  the  principal  case,  without 
much  consideration,  the  court  remaiUng,  **The  law  upon  this  point  Is  settled 
beyond  controrersy,  and  needs  at  this  day  no  investigation."  The  same  may 
be  said  of  Sessfons  v.  Janesy  6  How.  (Miss.  Rep.)  128,  A.  D.  1842,  where  a  bond 
was  delivered  conditionally  to  the  principal  obligor,  the  court  merely  remark- 
ing: **  It  is  shown  that  the  bonds  were  absolutely  void,  and  that  Jones  was  not 
to  l>e  bound  at  all  unless  the  bonds  were  also  signed  b7  Stone."  Clements  v. 
CossiUy,  4  La.  Ann.  880,  A.  D.  1848,  holds  that  where  In  a  l>oiid  on  attachment 
three  persons  are  named  as  principals  and  one  as  surety,  and  only  one  principal 
and  the  surety  sign,  the  latter  will  not  be  bound  in  the  absence  of  evidence  to 
destroy  the  presumption  that  he  expected  the  three  persons  named  as  principals 
to  i>e  bound  as  such,  or  that  he  would  have  any  recourse  against  them,  if  he 
paid  the  amount.  To  this  principle  the  court  cite,  ITood  v.  WaMurth,  2  Pick.  Zi^ 
where  the  same  doctrine  was  held,  without  consideraticn,  as  to  an  administra- 
tor's bond,  not  signed  by  the  administrator,  the  decision  being  that  it  was  not  a 
probate  bond ;  and  Bean  v.  Porfeer,  17  Mass.  601,  which  was  the  case  of  a  ImUI 
bond  not  signed  by  the  party  arrested  as  principal. 
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Some  of  the  cwna  go  ereii  further,  and  liold  that  a  discharge  of  ome  snretiy.  by 
reasou  of  an  uiif ulflUed  oouditlou,  operates  to  discharge  others  wlio  hare  sab- 
sequeiitlj  executed  the  same  obligation  iiucoiiditiouallj'.  Ttaus  In  Ward  ▼. 
Churn,  18  Grait.  (Va^)  SfXi^  a  Joint  bond,  drawn  with  the  names  of  tte  priiieipsi 
and  four  sureties  inserted,  was  executed  and  delirered  bj  all  but  the  laaUnamed 
surety,  but  the  delivery  by  the  first  two  sureties  was  oi»  the  coiiditloii  tkat  the 
other  two  named  should  execute  it ;  it  was  held  not  only  that  the  sureties  so 
conditionally  delivering  were  not  bounds  but  that  the  surety  delivering  oncon- 
ditionally  was  not  bound,  the  bond  l>elng  void  as  to  tlie  former  wag  void  also 
as  to  the  latter.  In  Seely  v.  People,  27  III.  ITS,  a  joint  and  several  bond  was 
drawn  for  execution  by  Heaton,  Seely,  and  Morrow :  when  presented  to  SMly, 
Heaton*s  name  was  signed  to  it,  and  Seeley  snppsed  he  lutd  eXiCouted  It,  hut 
his  signature  was  foiled ;  held  that  Seely  was  not  liable.  Chief  Justice  Gatov 
said :  **  By  a  fraud  practiced  upon  the  defendant  by  means  of  the  eommisslon 
of  a  high  crime  he  was  made  to  assume  a  difltorent  and  a  groater  liabllitj  than 
he  intended  or  supposed  he  was  assuming  when  be  executed  the  tMHid.  It  is  net 
like  the  case  where  the  surety  when  he  signs  the  iKMid  is  assured  and  made  to 
believe  that  others  will  afterward  sign  It.  In  that  case  he  acts  upon  a  simple 
assurance  that  another  will  do  an  act  which  he  knows  may  be  defeated  or  pre- 
vented by  various  accidents,  and  he  must  therefors  take  the  risk  of  sufth  assur- 
ance being  fulfilled.  But  in  this  case  he  acted  upon  an  apparent  faftt*"  etc  In 
Pepper  v.  SiaU,  at  Ind.  889,  a  bond  was  drawn  up  with  certain  names  Inserted 
as  obligors,  and  presented  by  the  principal  to  one  of  those  persons  for  slgttators, 
and  he  signed  and  delivered  it  nntondltional^y,  there  being  several  signatures 
previously  attached ;  it  afterward  appeared  that  olie  of  tiio«9  pretions  names 
was  a  forgery,  and  thlit  some  of  tlie  other  previous  signers  had  et^ented  npon 
oonditioriA  whl^h  were  never  fulfilled ;  it  was  held  that  the  liond  was  void  as 
to  the  surety  l^ho  executed  unconditlonidly,  unless  it  were  sliown  timt  h»  had 
>Jcnowledgeof  its  invalidity  as  to  the  others  at  th<)  time  he  signed  It.  Theooort 
%||setTed :  **  As  to  those  who  signed  without  any  fitlse  representations,  promises 
<»r  pledites  having  been  made  to  them,  we  ai^  clearly  of  opinion  that  the  bond 
Is  of  no  binding  force.  Rach  man  had  a  right  to  rely  upon  the  ftet  whioh  ap- 
peimd  before  him  oil  the  bond,  namely,  that  he  was  entering  into  a  contvaot  in 
which  certain  other  men  whose  names  were  thete  signed,  wtte  Jointly  btmnd 
with  him.  When  they  are  discharged  it  Increases  his  liability,  add  in  fa8t  it  Is 
no  longer  his  contract,  and  the  contract  which  he  supposed  he  was  making." 
In  Cha^nberliki  v.  Brewer,  8  Bash  (Ky.>,  881,  a  plea  1^  the  sureties  on  a  Joint 
olBoiai  bond  averred  that  when  tbey  signed  it  the  name  of  B.  as  a  surety  Was  on 
It;  that  they  signed  it  in  the  .presence  of  the  county  court,  which,  togetlier 
with  the  pritteipnl,  repnMelited  that  B.  had  dgtied  the  bond;  whefesa  he  had 
not  signed  It,  and  it  was  not  his  act,  and  ht)  Was  not  bound,  and  that  it  H  not 
their  set  and  th^  are  not  bound ;  fceM,  that  the  t>lea  set  up  a  good  defease  of 
nen  etd/mctum. 

One  of  the  earlier  ctaM  holding  a  oonttary  dv>ctrlne  to  the  principal  easels 
Mittei  V.  Parfcer,  2  Mete.  (Ky.)  808,  A.  T>.  1868.  Her6  the  delivery  was  to  the 
principal  obligor,  and  the  decision  proceeded  on  the  ground  that  the  delivery 
enat>led  him  to  apply  the  bond  as  It  was  applied.  Of  the  Ca»e  c^  Pa/uHng, 
It  is  here  remarked:  **  It  does  not  appear  to  whom  the  instrument  was 
delivered,  or  who  had  the  possession  of  it  at  the  time  of  Its  conditional  execu- 
tion. The  position  contended  for  is  not  therefore  sustained  by  any  thing  that 
was  decided  in  that  case."  The  court  observed:  ** If ,  however,  a  surety  be 
permitted  to  sign  nn  inatnimeut,  and  make  a  conditional  delivery  thereof  to 
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the  priucipAl  obligor,  with  the  effect  of  imparting  to  the  writing  the  character 
of  ou  escrow,  the  security  against  imposition,  which  is  furnished  hy  the  rule 
that  requires  the  oouditional  delivery  to  he  made  to  a  stranger,  is  completely 
removed,  and  there  is  no  security  against  the  perpetration  of  the  most  grosn 
frauds.    The  principal  obligor  is  the  person  who  desires  to  use  the  instrument 
for  his  own  purposes :  the  surety,  by  putting  his  name  to  the  paper,  and  leaving 
it  in  the  possession  of  his  principal,  emibies  him  to  make  use  of  it,  aud  impose 
on  a  person  who  is  iguorant  of  the  secret  agreement  l>etweeu  him  and  the 
obligors.    lu  such  a  case  the  surety  trusts  to  the  promises  of  his  principal;  he- 
does  uot  deliver  the  writing  to  him  as  an  e#crotr,  but  as  his  obligation,  which  he ' 
is  not  to  use  until  he  procure  an  additional  surety.  If,  however,  he  violates  the^ 
trust  repoiied  in  him,  and  malces  use  of  the  writing,  the  surety,  altl^ough  his. 
confidence  Iumi  k>een  abused,  is  bound  by  the  instrument.  ^ 

The  most  authoritative  decision  liolding  to  the  contrary  of  the  prinolpal  case  ir 
Dqir  v.  UniUd  Stotes,  16  Wall.  1,  A.  D.  1872  The  syllabus  is  as  follows :  *'  ▲  l»oud. 
perfect,  upon  its  face,  apparently  duly  executed  by  all  whose  lumiee  aM»ear 
thereto,  purporting  to  be  signed  and  delivered,  aud  actually  delivered  withpui 
astipulation,  oi^nnot  be  avoided  by  the  sureties  upon  the  ground  that  they  signed 
It  ippoii  a  eopdition  that  it  should  uot  be  delivered  unleBP  It  was  executed  by^ 
otber  persons  who  did  not  execute  it,  it  appearing  that  the  obligee  had  no  notioe' " 
of  such  condition,  aud  there  was  nothing  to  put  him  upon  iuqiiiry  fis  to  the  man- 
ner of  its  execution,  i(i|d  that  he  ^lad  been  iuduoed  upon  the  faith  of  sttoAi  l)oii4 
to  not  ^o  his  own  prejud ice .  **  This  deoisiou  is  based  on  tl^e  doctrine  of  estgppel- : 
in  pais.  The  court OQuoede  that  "if  the  nitme  of  Joseph  Gloud  appeared  as  a^ - 
eQ<«arety  ou  the  face  of  tliis  l>oud,  the  estoppel  would  uot  apply,  for  the  reasoiw 
tbttt  the  iueompleteness  of  the  instrument  would  have  been  brought  to  tter 
aotice  of  tiie  agent  of  the  government,  who  would  have  iMen  pat  upou  inquiiy 
to  asoertain  why  Cloud  did  piot  execute  it,"  etc.  The  case  of  PattUng  v.  United 
Staleti^  4  Cranoh,  JtlS,  is  distinguished  by  the  eiroumstauce  that  (iiere  the  imme 
of  the  co-surety,  who  did  u<it  sign,  appeared  on  the  face  of  the  bond*  The  same 
doctrine  had  been  previously  held,  aud  upou  the  same  ground,  in  SUmUv.  Pep- 
per, U  Xud.  76,  A.  D.  1869.  Of  the  Pau>Ung  Cquee  it  is  here  renuurked :  *'  When 
it  is  considered  ttiat  this  is  the  original  decision  upou  which  all  Uie  oases  that 
assume  to  release  the  surety  from  liability,  when  the  name  of  tlie  co-surety  does 
not  fippear  ou  the  face  of  the  instrument,  are  based,  the  entire  want  of  author- 
ity to  justify  their  departure  from  sound  principle  can  be  appreciated."  The 
court  also  distinguished  Oneale  v.  Long,  4  Cranch,  60,  and  Harper  t.  StaU,  7 
BladLf .  61,  on  the  ground  that  the  question  there  was  simply  one  of  alteration, 
the  principal  tiaving  inserted  the  names  of  other  sureties,  without  the  defend- 
ant's knowledge  or  consent.  In  this  decision  much  weight  was  attributed  to 
SktU  V.  Peck,  63  Me.  28i,  A.  D.  1865.  This  case  gives  the  most  learned  review 
of  the  authorities  of  any  which  we  have  met.  One  peculiarity  of  this  case  must 
be  remarked,  namely,  that  ''this  conversation  of  Cummlngs  was  with  a  co-surety 
and  co-defendant,  aud,  so  far  as  appears,  never  communicated  even  to  Peck,  the 
principal  in  the  bond."  The  cases  cited  and  commented  on  here  are:  Duncan 
V.  United  ;Stole«,  7  Peters,  435 ;  Wells  v.  Dill,  1  Martin,  582;  Scott  v,  Whipple,  6 
Me. 886,  cases  of  apparent  incomplete  execution;  Haskins  v.  Lombard,  16  Me. 
140,  where  the  bond  was  so  written  that  it  seems  to  have  been  contemplated  by 
the  parties  that  it  should  be  signed  by  several,  and  so  the  oral  condition  was 
held  effectual ;  Fertig  v.  jBuc^er,  8  Barr.  306,  and  Quariea  v.  Ch^vemor,  10  Humph. 
122,  where  the  agreement  was  by  the  agent  of  the  oUigee,  etc.  People  v.  BoU- 
vdok  was  strongly  disa|^roved,  and  AfiKetv.  Parker  was  approved.  McConniok 
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V.  Bay  City,  23  Mioh.  457,  A.  D.  1871,  is  also  hoatilo  to  the  priiioipal  case.  The 
court  Bay :  '*  It  was  in  bis  power  to  insert  the  names  of  the  desired  sureties  and 
to  make  the  bond  joint  and  not  severaL  He  took  none  of  these  preoaations. 
On  the  other  hand  he  put  It  in  the  power  of  the  principal  debtor  to  get  as  many 
or  as  few  sureties  as  he  chose,  and  to  delirer  the  bond  In  a  shape  and  under 
circumstances  raising  no  suspioion.'*  The  case  of  People  v.  Bottwick  most  be 
considered  as  shaken  If  not  ov^erruled  by  Ruaael  r.  FVeer,  66  N.  T.  67.  Here  a 
bond  was  prepared,  executed  by  H.  and  F.,  and  delivered  to  C,  the  name  of  J. 
uppearinK  as  co-obligor,  and  C.  telling  them  thiit  J.  would  also  sign  it,  and  they 
signing  it  with  that  expectation,  but  it  not  appearing  that  they  made  his 
-signing  a  condition  of  delivery.  The  name  of  .T.  was  subsequently  stricken  oat 
-of  the  bond,  without  their  knowledge  or  consent,  and  the  bond  was  thus  de- 
livered to  the  obligee,  who  had  no  knowledge  or  notice  of  these  facts.  Hetd^ 
'that  H.  and  F.  were  liable.  The  court  say :  **The  appellants,  by  executing  the 
•bond,  and  leaving  it  with  Dols«>n,  the  principal,  placed  it  in  his  power  to  deliver 
Itasa  valid  and  complete  instrument,"  etc.  Of  People  v,  Dottwick  they  say: 
'**  The  facts  do  not  bring  tlie  case  within  the  principle  "  of  that  case,  **aNam- 
Ing  that  that  case  was  well  decided,  which  may  well  be  questioned.  But  in  tliafe 
case  stress  was  laid  and  the  judgment  was  based  upon  the  fact  that  the  agent  of 
the  princlpnl  was  directed  by  the  sureties  who  executed  the  b<Hid  not  to  driver 
It  to  the  auditor  unless  it'  should  first  be  executed  by  Dlckerson  as  co-surety, 
and  that  he  did  deliver  it  without  doing  this.  No  such  fact  is  found  in  this 
case."  The  court  in  this  case  cite  with  apprf>val  the  oases  of  Dair  v.  Utdted 
StcUee^  State  v.  Peefe,  State  v.  Pepper^  and  AfcCormocfe  v.  Bay  City, 

The  same  doctrine  was  laid  down  inWebb  v.  Baird,  27Ind.a68.  The  latter  case 
followed  the  Maine  case  and  the  case  of  Deardo}-ff  v.  Foremnan^  *i^  Ind.  48L  ThU 
last  case,  however,  was  one  of  commercial  paper,  which  is  manifestly  governed 
by  different  rules,  and  was  distinguished  for  that  reason  by  the  court  In  Its  opin- 
ion from  the  case  of  Pepper  v.  StaU^  sitpTa,  See,  to  the  same  effect,  State  v.  Gor- 
ton, 92  Ind.  1.  In  all  these  cases  which  are  cited  al>ove  as  holding  a  different  doci- 
trine  from  -the  principal  case,  the  bonds  were  executed  by  all  the  obligors  whose 
names  were  recited  In  the  body,  and  the  obligees  had  no  knowledge  or  notice 
of  the  conditional  delivery.  If  these  facts,  or  either  of  them,  had  been  other- 
wise, it  was  conceded  that  the  rule  would  be  the  contrary. 

We  think  ourselves  warranted  in  drawing  from  the  foregoing  cases  tlie  fol* 
lowing  conclusions : 

1.  In  the  absence  of  all  evidence  of  a  conditional  deHveiy  by  an  obligor  who 
has  signed  a  t>ond,  the  presumption  of  law  is  that  he  has  consented  to  the 
delivery  to  the  obligee ;  whether  the  bond  is  executed  by  all  the  persons  named 
In  It  as  obligors  or  not;  but  this  preduinptiou  may  be  rebutted ;  and  it  would 
seem  that  it  does  not  apply  to  statutory  bonds  required  to  be  exeouted  by  the 
priacipai  and  not  so  executed. 

2.  Where  a  bond  is  not  executed  by  all  the  persons  named  in  It  as  obligors, 
and  it  id  proved  to  have  been  delivered  by  some  of  the  persons  executing  it 
upon  the  condition  that  the  others  named  as  obligors  should  also  join  in  the 
execution,  it  is  void  as  to  thoi^e  so  executing  it. 

3.  The  mere  faith  on  the  part  of  the  obligor  signing  the  bond,  and  the  assur- 
ance to  him  by  otheri,  that  other  persons  named  <»r  not  named  in  the  bond  ars 
also  to  execute  it,  is  not  enough  to  release  him  in  case  this  assurance  Is  n6t 
fulfilled;  theremustatleast  boadelivery  by  him  upon  the  express  oonditfon 
that  the  others  ahall  also  execute  it. 

4.  If  an  obligor  signs  and  delivers  a  bond  to  a  co-obligor,  with  the  expressed 
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oral  oonditiou  that  others,  not  named  hi  the  bond,  are  also  to  execute  It,  and 
the  oonditiou  is  not  fulfilled,  the  bond  is  valid,  not  only  as  to  the  obligor  so 
•ig^ning  and  delivering,  but  also  as  to  other  obligors  subsequently  signing  and 
delivering  without  condition. 

5.  If  for  any  reason  a  bond  is  held  invalid  as  to  one  of  the  obligors,  it  Is  also 
invalid  as  to  other  obligors  subsequently  executing  it« 

0.  If,  ia  an  action  by  the  obligee,  one  of  several  obligors  is  discharged  from 
liability  by  reason  of  the  invalidity  of  the  instrument  as  to  him,  he  Is  not 
liable  In  contribution  to  other  obligors  who  have  been  held  liable. 

We  think  there  can  k>e  no  doubt  of  any  of  these  conclusions  except  the 
fourth,  and  that,  although  opposed  to  the  principal  case.  In  our  Judgment  is 
supported  by  the  great  weight  of  authority.  In  coming  to  this  conclusion  we 
have  been  much  Influenced  by  the  evident  present  disapprobation  of  t^e  doo- 
trine  of  People  v.  Bosftoiofc,  in  this  State. 


WooLSEY  y.  Gadb. 

(54  Ala.  878.) 

Bkstutory  ean§§nteHon  ~  Bankrupt  aet—"  Fiduciary  charaetmr" 

Whan  a  statute  baa  received  a  known  and  authoritative  judicial  oonstmetion, 
and  is  subetantiaUy  re-enacted,  the  legislature  is  presumed  to  adopt  such 
construction. 

The  United  States  Supreme  Court  having  held  that  the  language  of  the  bank- 
rupt act  of  1841,  excepting  from  discbarge  debts  "  created  in  consequence 
of  any  defalcation  as  a  public  officer,"  "  or  while  acting  in  any  other  fiduci- 
ary capacity/'  related  to  cases  of  express  trust,  and  did  not  embrace  cases 
of  mere  agency,  the  same  construction  must  be  given  to  the  equivalent 
expressions  ip  the  bankrupt  act  of  1867. 

A  debt  due  from  a  factor,  for  the  proceeds  of  goods  sold,  is  barred  by  his  dis* 
charge  in  bankruptcy.* 

ACTION  on  an  account  stated,  between  one  Jemison,  and  the 
firm  of  Woolsey,  Walker  &  Co.,  of  which  the  defendant  Woolsey 
was  a  member,  which  account  had  been  transferred  to  the  plaintiff, 
Cade.  Woolsey  pleaded  in  bar  his  discharge  in  bankruptcy,  and 
the  plaintiff  replied  that  the  debt  was  created  in  a  fiduciary  charac- 
ter. It  appeared  on  the  trial  that  the  defendant's  firm  had  been 
cotton  factors  and  commission  merchants,  who  had  made  advances 
and  furnished  supplies  to  Jemison,  who  was  a  planter,  under  an 
agreement  that  he  was  to  consign  his  crop  to  them  for  sale,  and 

*8ee  Lemdice  v.  BooOi  (47  Mo.  885),  4  Am.  Rep.  828;  Banning  v.  BUakUy  <27 
La*  Ann.  257),  21  id.  664;  Crtman  v.  Catth^  (104  Mass.  246),  6  id.  282. 
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re-imbarse  them,  and  the  account  sued  upon  grew  out  of  tbeee 
transactions.  It  also  appeared  that  it  was  the  uniform  custom  of 
such  factors,  ''after  making  such  sales,  to  place  the  proceeds 
thereof  in  bank,  to  his  own  credit,  together  with  the  fands  of 
other  customers,  all  mingled  together,  and  to  use  the  same  without 
distinction  in  his  business,  and  to  enter  all  these  transitions 
between  himself  and  the  planter  upon  said  account,  and  ta  cha^ 
or  allow  interest  either  way  as  the  balance  might  be,  and  for  the 
planter  to  draw  upon  his  commission  merqhant  aAd  factor  for  funds 
as  he  needed  or  required  them,  and  to  give  orders  upon  hiHi  in 
favor  of  others  with  whom  he,  the  planter,  dealt,  and  for  the  com- 
mission merchant  and  factor  to  purchase  and  pay  for  and  forward 
plantation  supplies  to  the  planter  upon  his  order."  The  transac* 
tions  with  Jemison  were  conducted  in  this  manner. 

The  court  charged  that  if  the  jury  believed  the  evidence,  they 
should  find  for  the  plaintiff,  and  defendant  excepted. 

Broftk$,  ffi^ral^on  <&  JRoy,  for  a);q[>QUant. 

Morgan,  Lapaley  Jk  Nehon,  contra^ 

Bbickbli^  C.  J.  The  first  section  of  the  bankrupt  law  pl  1841 
provided:  '^All  persouB  wbatioever  repiding  in  aay  State,  Terri- 
tory or  district  of  the  United  States,  owing  debts  which  shall  not 
have  been  created  in  consequence  of  a  defalcation  as  a  public  ofB- 
cer,  or  as  executor,  administrator,  guardian  or  trustee,  or  while 
acting  in  any  other  fiduciary  capapity,"  should,  on  compliapoe  with 
its  terms,  receive  a  discharge  from  the  payment  of  debts.  The 
exception  was  of  debtSi  from  the  operation  of  the  disoharge,  not  of 
persons  owing  such  debts,  from  the  privileges  of  the  law.  In 
Chapman  v.  Forsyth,  2  How.  202,  the  Supreme  Court  of  the  United 
States  determined  that  a  debt  due  from  a  factor  to  his  principal, 
for  moneys  received  on  a  sale  of  cotton,  was  not  a  debt  created  by 
defalcatio7i,  in  a  fiduciary  capacity,  and  was  within  the  operation 
of  the  bankrupt's  discharge.  The  decision  was  followed  in  Aus- 
tell S  Marshall  v.  Crawford,  7  Ala.  335.  It  was  urged  by  counsel, 
in  the  argument  of  that  case,  that  the  law  of  this  State,  the  par- 
ties residing  and  contracting,  and  the  agency  having  been  executed 
here,  must  fix  the  character  of  the  relation  of  factors  to  their  prin- 
cipals, and  of  the  debts  due  from  them  in  the  execution  of  their 
agency.    The  statute  punishing  criminally  a  willful  oonvenion  by 
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a  factor  of  the  gooda  or  moneys  of  hU  principal,  it  was  infiisted, 
fixed  the  character  of  the  dehta  due  from  him,  as  created  in  conse- 
quence of  a  defalcation^  while  acting  in  a  fiduciary  capacity.  It 
was  said  by  the  court,  the  pleadinefs  did  not  disclose  the  offense 
punishable  by  the  statute;  but,  independent  of  that  consideration, 
the  operation  and  construction  of  ^e  bankrupt  law  must  be  the 
same  all  over  the  United  States,  not  varied  by  the  local  laws  of  the 
several  States;  and  the  meaning  of  the  terms  employed  in  it  must 
be  ascertained  from  the  common  law. 

The  83d  section  (§  5117  of  the  Bevised  Statutes)  of  the  present 
bankrupt  law  declares:  **  No  debt  created  by  the  fraud  or  embex- 
zlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer^ 
or  while  acting  in  any  fiduciary  character,  shall  be  discharged  by 
proceedings  in  bankruptcy,"  etc  The  current  of  decision  is,  that 
a  claioi  figainst  a  factor  for  withholding  the  proceeds  of  the  sales 
of  goods  consigned  to  him  to  be  sold  on  commission,  is  a  debt  con* 
traoted  by  him  in  a  JUtudary  characier,  excepted  from  the  opera- 
tion of  a  discharge  in  bankruptcy.  The  decisions  are  coUeoted  in 
Bump  on  Bankroptey,  8th  ed.,  7d4;  see,  also,  TrmdpM  v.  Ballo^ 
way,  46  Gal.  547;  s.  c,  12  Nat  Bank.  Beg.  61.  The  difference  of 
decision,  under  the  present  law,  from  that  prevailing  under  the  law 
of  1841,  is  founded  on  the  difference  in  the  phraseology,  and  the 
reason  of  it  is  thus  expressed  by  Judge  Blatghiojio,  whose  opinion 
is  the  aathority  on  which  the  other  and  subsequent  concurring 
opinions  rely:  '^Tho  act  of  1841  excluded  from  its  benefits  ^all 
persons  owing  debts  created  in  consequence  of  a  defalcation  as  a 
public  officer,  or  as  executor,  administrator,  guardian  or  trustee, 
or  while  acting  in  any  other  fiduciary  capacity.'  The  Supreme 
Gonrt  held,  in  Cliaptnan  v.  Ibrsyih,  that  a  discharge  under  the  act 
of  1841  did  not  release  the  bankrupt  from  any  such  debts,  and  that 
no  debt  fell  within  the  description  of  a  debt  created  by  a  defalca- 
tion while  acting  in  any  other  fiduciary  capacity,  unless  it  was 
created  by  a  defalcation  while  acting  in  a  capacity  of  the  same 
class  and  character  as  the  capacity  of  executor,  administrator, 
guardian  and  trustee.  The  court  held  that  the  language  of  the  act 
of  1841  was  not  broad  enough  to  include  every  fiduciary  capacity, 
but  was  limited  to  fiduciary  capacities  of  a  specified  standard  or 
character.  That  was  clearly  so  under  that  act  But  in  the  act  of 
1867  the  language  seems  to  have  been  intentionally  made  so  broad 
as  to  extend  to  a  debt  created  by  a  defidcation  of  the  bankrupt, 
Vol.  XXV.  —  90 
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and  while  acting  in  any  fiduciary  capacity,  and  not  to  be  limited 
to  any  special  fiduciary  capacity.  Therefore,  under  the  act  of  1867, 
no  debt  created  by  the  defalcation  of  a  bankrupt,  while  acting  in 
any  fiduciary  capacity,  will  be  discharged,  and  a  bankrupt  can  be 
imprisoned  during  the  pendency  of  the  proceedings  in  bankruptcy 
by  or  against  him  on  a  civil  action  founded  on  any  such  debf  In 
re  Seymour,  1  Nat.  Bank.  Beg.  29.  This  reasoning  has  not  been 
satisfactory  to  all  the  courts.  The  Supreme  Court  of  Massachu- 
setts, in  a  well-considered  opinion,  declined  to  follow  it,  holding 
the  phrase,  debt  created  while  actifig  in  any  fiduciary  character^ 
implied  a  fiduciary  relation  existing  previously  to,  or  independently 
of,  the  particular  transaction  from  which  the  debt  arises.  That 
the  omission  of  the  enumeration  of  the  specific  trusts  named  in 
the  act  of  1841,  from  the  act  of  1867,  it  was  quite  as  legitimate  to 
infer,  was  because  the  term  '^  fiduciary  capacity'*  had,  by  judicial 
construction,  received  a  fixed  definition,  and  with  the  intent  to 
adopt  that  definition,  as  to  enlarge  its  meaning,  so  as  to  embrace 
any  fiduciary  capacity  whatsoever.  Cronan  v.  OoUing,  104  Mass. 
245.  The  question  can  be  finally  settled  only  by  a  decision  of  the 
Supreme  Court  of  the  United  States.  . 

It  is  certainly  true,  as  a  general  rule  in  the  construction  of 
statutes,  that  general  words  preceded  or  followed  by  particular 
words,  in  the  same  or  a  subsequent  clause,  are  qualified  and  re- 
strained by  the  particular  words.  Though  the  Supreme  Court  of 
the  United  States,  in  Chapman  v.  Forsyth,  assigned  as  a  reason  for 
holding  the  debt  of  a  factor  not  excepted  from  the  operation  of  his 
discharge  in  bankruptcy,  that  the  trust  of  his  relation  was  an  im- 
plied, not  an  express  trust,  and,  therefore,  not  ejusdem  generis^ 
with  the  express  trusts  particularized,  as  those  of  an  '^  executor," 
** administrator,"  "guardian,"  or  "trustee,"  and  that  the  general 
words  or  '^  other  fiduciary  capacity  "  must  be  limited  to  the  class 
of  trusts  particularized,  we  do  not  understand  the  decision  to  rest 
on  that  reasoning  alone.  It  rests  on  the  broader  ground,  stated 
by  the  court  in  these  words:  "If  the  act  embraces  such  a  debt  it 
will  be  difficult  to  limit  its  application.  It  must  include  all  debts 
arising  from  agencies;  and,  indeed,  all  cases  when  the  law  implies 
an  obligation  from  the  trust  reposed  in  the  debtor.  Such  a  con- 
struction would  have  left  but  few  debts  on  which  the  law  could 
operate.  In  almost  all  the  commercial  transactions  of  the  country, 
confidence  is  reposed  in   the   punctuality  and  integrity  of    the 
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debtor,  and  a  violation  of  these  is,  in  a  commercial  sense,  a  disre- 
gard of  a  trust.  But  this  is  not  the  relation  spoken  of  in  the  first 
section  of  the  act." 

In  England  bankrupt  laws  were  originally  framed  to  operate 
only  on  traders  or  merchants.  The  statute  of  6  Geo.  4  collected 
in  one  clause  the  various  denominations  of  traders,  subject  to 
bankrupt  proceedings,  in  these  general  words:  '^  All  persons  using 
the  trade  of  merchandise  by  way  of  bargaining,  bartering,  com- 
mission, consignment,  or  otherwise,  in  gross  or  by  retail,  and  all 
persons  who,  cither  for  themselves  or  as  agents  or  factors  for  others, 
seek  their  living  by  buying  or  selling,"  etc.  1  Eden  on  Bank.  3. 
The  bankrupt  law  of  1800,  following  the  English  precedents,  was 
limited  in  its  operation  to  ^^  merchants,  or  other  persons,  residing 
within  the  United  States,  actually  using  the  trade  of  merchandise, 
by  buying  and  selling  in  gross  or  by  retail,  or  dealing  in  exchange, 
or  as  a  banker,  broker^  factor^  underwriter  or  marine  insurer." 
The  law  of  1841  embraced  the  characteristics,  not  only  of  a  bank- 
rupt, but  of  an  insolvent  law,  and  extended  to  all  persons,  except- 
ing the  fiduciary  debts,  expressly  mentioned  from  its  operation. 
The  constitutionality  of  that  law  was  doubted  and  denied  by 
learned  judges,  because  ib  embodied  the  distinctive  characteristics 
of  a  bankrupt^  and  of  an  insolvent  law.  It  was  urged  that  bank- 
ruptcy was  essentially  an  adversary  proceeding  by  a  creditor  against 
a  defaulting  trader,  who  had  done  acts  indicative  of  an  intent  to 
defraud  creditors,  or  of  present  or  impending  insolvency.  Such 
was  the  character  of  proceedings  in  bankruptcy  known  when  the 
Constitution  was  formed,  and  the  power  conferred  on  Congress, 
^'  to  establish  uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States,"  must  be  taken  as  referring  to  laws,  similar 
to  those  prevailing  then,  operating  only  on  merchants  or  traders, 
and  which  were  designed  as  remedies  for  the  collection  of  debts, 
and  the  prevention  of  frauds  on  creditors.  See  dissenting  opinion 
of  Bbonsok,  J.,  in  Sackett  v.  Androaa,  5  Hill,  328.  It  was,  how- 
ever, settled,  and  is  not  now  a  matter  of  controversy,  that  the 
power  conferred  on  Congress  is  plenary,  including  the  power  resid- 
ing in  the  several  States,  before  the  adoption  of  the  Constitution, 
to  pass  laws  upon  the  subject  of  bankruptcy  and  insolvency.  2 
Story's  Const,  §§  1105-15.  It  has  often  been  remarked,  that  the 
clause  of  the  Constitution  conferring  this  power  is  referred  to  by 
the  Federalist  in  only  a  brief  sentence:  '^  The  power  of  establish- 
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ing  uniform  laws  of  bankraptcy  is  so  intimately  eonneet^d  with 
the  regulation  of  commerce,  and  will  prevent  so  many  iraads, 
where  the  parties  or  their  property  may  lie  or  be  remored  into 
different  States,  that  the  expediency  of  it  soema  not  likely  to  be 
drawn  in  question/'  Federalist,  No.  42  (Hamilton's  ed.  of  1875, 
336). 

Bankrupt  laws  are  inseparably  associated  with  commerce  and  its 
pursuits.  They  had  their  origin  in  commercial  countries,  and 
were  intended  to  adyance  the  intei^ests  and  promote  the  oonTen* 
ienoe  of  commerce.  Whether  including  or  omitting  the  discharge 
of  a  debtor  from  all  further  liability,  an  a  cession  or  surrender  of 
hie  property;  iind  whether  confining  its  remedies  to  involuntary 
proceedings  agiiinst  a  debtor,  or  permitting  him  Toluatarily  to 
make  the  surrender,  entitling  him  to  a  discharge;  whether  sub- 
jecting only  particular  classes,  or  all  debtors  to  their  operations,  is 
matter  of  legislative  poiiey.  The  law  remains  an  outgrowth  of 
commerce,  intended  for  its  interest  and  convenience.  A  bankrupt 
ltiw  excluding  any  class  of  merchants  from  its  opemtion  woul4  to 
that  extent  depart  from  the  poiiey  and  purposes  such  laws  ase  now 
and  have  been  framed  to  promote.  BWstors,  oommission  uerehantSy 
brokers  and  bankers,  who  have  not  only  the  oharacterof  merchants 
or  traders,  but  the  relation  also  of  agents,  are  lii^e  to  aooidental 
losses,  and  to  misfortune,  which  may  often  reduce  them  to  insolv- 
ency. The  present  bankrupt  law,  and  that  of  1841,  was,  and  is, 
founded  as  much  in  the  spirit  of  affording  relief  to  meritorious  and 
unfortunate  debtors,  as  with  an  intent  to  provide  remedies  for  the 
collection  of  debts  from  the  reckless  or  dishonest.  The  trustee  of 
an  express  ti*ust,  such  as  an  executor,  administrator  or  guardian, 
or  a  mere  collecting  agent,  cannot,  without  a  dereliction  of  duty, 
more  or  less  censurable,  become  indebted  to  his  cegtui  qtie  trust  or 
to  his  principal.  A  fiduciary  relation  between  hiin  and  the  per- 
sons he  represents  exists  previously  to  and  independent  of  the  par- 
ticular transaction  from  which  a  debt  can  originate.  Because  of 
his  want  of  fidelity  and  his  dereliction  of  duty  it  may  be  just  to 
withhold  from  him  the  relief  intended  only  for  the  unfortunate. 

Trustees  and  agents  of  the  character  of  which  we  speak  cannot 
mingle  with  their  own  the  funds  they  may  receive  in  their  repre- 
sentative character.  If  deposited  in  a  b»nk,  they  must  be  depos- 
ited as  trust  funds.  Mingling  or  depositing  them  as  bis  own  is  a 
destruction  of  the  means  of  tracing  and  identifying  thwi,  «ad  is  a 
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conversion  rendering  him  abeolntely  liable  for  tbem.  The  buainess 
of  a  factor  is  not  confinod  to  a  single  transaction  with  a  single 
individnal.  It  extends  to  a  number  of  persons  and  varied  trans- 
actions. A  cotton  factor  but  seldom  sells,  or  can  in  one  said  dispose 
of  the  cotton  of  one  customer  only.  Ho  sells  a  certain  number  of 
bales  classified  according  to  quality,  the  price  rallying  according  to 
the  classification,  and  the  aggregate  proceeds  of  si^Ie  are  paid  to 
him.  The  cotton  was  the  property  of  several  customers,  to  whom 
he  must  separately  account,  when  it  is  ascertained  how  much  of 
the  differing  qualities  of  cotton  each  owned.  Until  then  the  pro- 
ceeds of  Bide  are  necessarily  mingled  with  his  own  fnndfl>  or  if 
deposited,  are  incapable  of  deposit  othelrwise  than  in  his  own 
name.  If  lost  because  of  such  mingling,  or  of  such  deposit,  it 
cannot  be  properly  said  he  is  guilty  of  a  defedeaiion,  which  imports 
a  breach  of  duty,  legal  and  mi>hil.  Vail  V.  Ditrdniy  7  Allen,  408. 
A  debt  would  be  due  from  him  to  his  principal  he  would  be  botind 
to  pay,  but  it  could  not  be  said  h6  had  appropriated  or  embexried 
the  money  of  his  principal. 

The  course  of  business  pursued  by  cotton  factors  certainly 
involves,  as  does  all  businetay  trust  and  ^onfiddnce,  extended  by 
those  who  consign  to  them.  The  trust  and  confidence  is  also 
extended  by  them  to  those  from  whom  they  receive  consignments. 
They  make  advances  in  anticipation  of  consignments,  and  for  a 
longer  or  shorter  period  the  owner  of  the  cotton  is  thdr  debtor. 
This  caj96  is  an  ilinstratian.  The  factots,  bdfoi^  the  cotton  was 
grown,  had  made  adranoes  to  the  planter,  Und  when  it  was  received 
and  sold  he  was  indebted  to  them  near  one  half  of  the  proceeds  of 
sale.  The  course  of  dealing  was  that  in  which  mutual  debts  are 
incurred ;  the  one  being  the  creditor  at  the  one  time,  while  at 
another  time  he  may  be  the  debtor.  Such  a  course  of  dealing  we 
cannot  think  is  the  fiduciary  relation  which  is  excepted  from  the 
operation  of  the  bankrupt  luw.  It  has  in  it  no  other  element  than 
that  of  contract,  and  creates  no  other  relation  than  that  of  debtor 
and  creditor.  The  bankrupt  law  would  not  accomplish  the  benefi- 
cent purposes  designed  by  Oongreas  in  its  enactment,  if  construed 
to  exclude  from  its  privileges  a  class  of  merchants  pursuing  such  a 
course  of  business. 

It  is  a  general  rule  of  statutory  construction,  that  when  a  statute 
has  received  a  known  judicial  construction,  and  is  substantially 
re-enacted,  the  legislature  is  presumed  to  adopt  such  construction. 
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The  words  of  fche  act  of  1841,  '^  fiduciary  capacity/'  and  the  words 
of  the  present  law,  '^  fiduciary  character/'  are  the  same  in  signification 
iu  the  connection  in  which  they  are  found.  The  words  of  the  act 
of  1841  had  received  a  well-known  and  fixed  judicial  construction. 
It  was  in  view  of  this  construction,  as  we  believe,  that  only  these 
general  words,  embracing  the  specific  trusts  enumerated  in  the  act 
of  1841,  and  all  kindred  trusts,  were  employed  to  denote  the  fidu- 
ciary debts  which  should  remain  unaffected  by  the  bankrupt's  dis- 
charge. There  is  now,  as  there  was  in  the  act  of  1841,  an  express 
exclusion  of  debts  created  by  fraud  or  embezzlement,  or  by  defal- 
cation as  a  public  officer,  but  trust  or  fiduciary  debts  are  defined 
only  by  the  general  words,  *'  while  acting  in  any  fiduciary  charac- 
ter." Because  of  the  judicial  construction  these  words  had 
received,  no  necessity  existed  for  an  enumeration  of  the  specific 
fiduciary  capacities  with  which  they  had  been  previously  associ- 
ated. Oranan  v.  Cotiingy  suprcu  If  Congress  had  intended  the 
meaning  given  them  by  judicial  construction  should  be  enlaiged, 
and  the  operation  of  the  law  lessened  by  the  exclusion  of  a  class  of 
persons  who  had  been  the  subjects  of  all  former  bankrupt  laws,  the 
intention  would  have  been  expressed  in  clear  and  well-defined 
terms,  such  as  are  employed  in  reference  to  debts  created  by  fraud 
or  embezzlementy  or  by  defalcation  as  a  public  officer. 

We  hold  a  debt  due  from  a  factor  for  the  proceeds  of  goods  is 
barred  by  his  discharge  in  bankruptcy. 

The  rulings  of  the  Circuit  Court  were  adverse  to  this  view^ 
and  the  judgment  must  be  reversed  and  the  cause  remanded. 

JudgmetU  remrs$tL 


Fbbousok  v.  Lowsbt. 

(54  Ala.  nO) 

Omdrtietins  J^raud — OwBrdian  and  ward^Bdeam, 


Piaasaotloiui  between  gaardiui  and  ward,  to  the  benefit  of  the  gii*rdlaii»  ofr 
earring  during  or  shortly  after  the  period  of  inian<7,  are  presumptlTely 
▼old.  and  are  never  aapported  unless  the  eirenmstaneea  demonatrate  tha 
fullest  deliberation  on  the  part  of  the  ward,  and  the  most  abundant  good 
'ait.li  on  the  part  of  the  guardian. 
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A  release  standB  on  the  eame  footing  ae  a  gift  or  volantary  oonyeyanoe  to  the 
guardian. 

But  where  parties*  though  standing  in  confidential  relations,  have  without  lit- 
igation voluntarilj  adjusted  controversies  growing  out  of  the  late  civil  war, 
the  courts,  iu  the  absence  of  all  traces  of  actual  fraud,  should  be  slow  to 
disturb  the  settlement,  especially  where  it  is  not  productive  of  legal  injury 
to  the  ward. 

So  held,  in  a  case  where  a  guardian,  in  good  faith  and  with  reasonable  dili- 
gence, had  received  Confederate  treasury  notes  in  the  course  of  his  guar- 
dianship, which  became  worthless  by  the  result  of  the  civil  war,  and  the 
ward,  after  employing  counsel,  citing  the  guardian  to  account,  and  object- 
ing to  such  investments,  Anally,  two  years  after  coming  of  age,  formally  re- 
leased him  from  all  liability  on  account  of  his  gnardianship.  {8fie  noU^p,  728.) 

BILL  filed  May  31, 1871,  by  appellant,  Fergaaon,  by  next  friend,, 
against  her  former  guardian,  Lowery,  to  annul  a  release 
executed  by  her,  and  for  an  acoonnting  of  his  guardianship,  charg- 
ing that  the  release  was  obtained  by  fraud  and  undue  influence,, 
and  in  ignorance  of  her  rights.  The  answer  denied  this,  and 
averred  that  the  release  was  voluntary,  deliberate,  and  intelligent. 
The  proofs  showed  that  Lowery  became  guardian  in  1857,  receiv> 
ing  and  loaning  on  good  security  considerable  money  belonging  to 
his  ward ;  during  the  civil  war  he  collected  those  loans,  and  being 
unable  to  re-invest  otherwise,  in  good  faith  invested  in  Confederate 
notes  and  bonds,  which  became  worthless  by  the  result  of  the  wan 
At  the  dose  of  the  war  he  had  the  identical  notes  and  bonds  on 
hand.  The  complainant  became  of  age  in  December,  1864,  and 
in  April,  1866,  employed  counsel,  cited  Lowery  to  settlement,  and 
filed  exceptions  to  his  account,  but  no  hearing  was  had.  On  the 
27th  of  February,  1867,  she  formally  released  Lowery  from  his 
liability  as  guardian.  Tt  appeared  that  the  complainant  resid^  in 
the  same  town  with  defendant — ^with  her  father  until  1861,  and 
after  that  with  her  step-mother ;  that  there  was  a  relationship  be- 
tween the  guardian  and  ward ;  and  that  her  attempt  to  hold  him 
responsible  for  the  investments  in  question  created  some  coldness 
between  the  families.  The  chancellor  dismissed  the  bill,  and  com- 
plainant appealed. 

W.  M.  Brooks,  E.  W.  Peiius,  and  /.  F.  Johnston^  for  appel- 
John  F.  Vary,  Samuel  F,  Rice,  and  Thomas  H.  Watts,  contra* 
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Baicksll,  C.  J.  The  principle  which  mnst  control  in  deter- 
mining the  validity  of  the  release,  execnfced  by  the  appellant  to  her 
^guardian^  the  appellee,  Lowery,  when  she  was  in  her  twenty-fourth 
year,  before  a  final  settlement  of  the  guardianship,  is  not  matter 
of  doubt  or  controversy.  It  is  not  perhaps  capable  of  clearer  or 
more  accurate  statement  than  as  it  is  expressed  by  Judge  Sxobt  : 
"  Courts  of  equity  will  not  permit  transactions  between  guardians 
tind  Wards  to  stand,  even  when  they  hure  occurred  after  the  mi- 
nority has  ceased,  and  the  relation  become  thereby  actually  ended, 
if  the  intermediate  period  be  short,  unless  the  circumstances  demon- 
titrate  in  the  highest  sense  of  the  terms,  the  fullest  deliberation  on 
the  part  of  the  ward,  and  the  most  abundant  good  faith  {tiberrima 
fidBi)  6n  the  part  of  the  guardian.  For,  in  all  such  cases,  the  rela- 
tion is  still  considered  as  having  an  undue  influence  upon  the 
mind  of  the  ward,  and  as  virtually  subsisting^  espeoiitliy  if  all  the 
duties  attached  to  the  sittiation  have  not  ceased,  as,  if  the  aoeounts 
between  the  parties  have  not  been  fully  settled,  or  if  the  estate 
4still  remains,  in  some  sort,  under  the  control  of  the  guardian.''  1 
Story's  Eq.,  §  317.  The  principle  is  founded  on  prindiples  of  pub- 
lic policy,  and  general  utility,  and  is  extended  beyond  the  legal 
relations  of  trust,  to  all  the  relations  of  life,  in  which  oohfidenco 
is  reposed  and  accepted^  It  is  said  to  be  one  of  jealousy,  founded 
on  the  reason  that  no  man  should  be  trusted  with  power  that  will 
^ve  him  an  opportunity  of  taking  advantage  of  those  who  vdIbb- 
tarily  or  of  necessity  trust  him.  The  purpoiBe  is  to  prevent  the 
abuse  of  confidence  reposed  or  arising  out  of  the  relation,  and  to 
remove  all  temptation  to  its  perversion  to  selfish  interests*  The 
difficulty  lies  in  the  application  of  the  principle  to  the  varying 
traf  saiotions  on  which  courts  ate  called  to  pronounce  judgment. 
Generally,  When  it  has  bedn  applied,  and  contracts  or  conveyanoes 
annulled  IM  offending  it,  some  trace  of  actual  fraud  or  imposition, 
mingled  with  the  influence  of  the  confidential  relation  and  per- 
vades the  transaction.  It  is  enough,  however,  that  the  effect  of 
the  transaction  is  to  confer  on  the  person,  in  whom  confidenoe  is 
reposed,  a  substantial  benefit,  and  that  the  person  reposing  the 
confidence,  or  to  whom  he  owes  the  duty  of  protection,  sustains  a 
corresponding  detriment 

The  chancellor,  in  decreeing  against  the  appellants,  following 
the  nuthority  otKtrhy  v.  Taylor,  6  Johns.  Gh.  242,  distinguishes  a 
j^lease  given  by  a  ward,  su%  iuns^  from  giftd  or  voluntai^y  cbnvey- 
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ances  to  a  guardian,  treating  the  release  as  prima  facie  valid,  cast- 
ing on  the  ward  the  onusoi  impeaching  its  fairness.  We  declined 
to  recognize  this  distinction  at  the  present  term  in  the  case  of 
JUalone  v.  Kelly,  and  after  an  examination  of  onr  former  decisions, 
and  other  authorities,  said:  ^'A  trust  may  be  discharged,  and  the 
trustee  relieved  from  all  liability  for  his  administration  of  the  trust 
estate,  by  a  release,  executed  by  the  cestui  que  trust,  who  is  fully 
sui  juris.  Such  release  cannot  be  distinguished  from  any  other 
contract  or  agreement  into  which  trustee  and  cestui  que  in^st  may 
enter.  If  it  is  made  soon  after  the  expiration  of  the  time  appointed 
for  the  continuance  of  the  trust,  and  immediately  on  the  emanci- 
pation of  the  cestui  que  trust  from  the  disability  of  infancy,  as 
was  the  release  now  relied  on,  it  will  not  be  sustained  unless  the 
trustee  shows  affimatively,  that  it  was  executed  with  full  knowledge 
of  all  the  circumstances,  after  sufficient  deliberation,  and  ample 
opportunity  of  investigating  all  the  accounts  and  transactions  con- 
nected with  the  trust."  By  a  release,  the  guardian  may  obtain  all 
the  benefit,  and  the  ward  sustain  all  the  detriment  which  would 
proceed  from  a  gift  or  conveyance.  The  inducements  to  an  abuse 
of  confidence,  and  the  exercise  of  undue  influence,  or  to  fraudulent 
practices,  to  procure  its  execution,  are  the  same  in  character  and 
degree  as  the  inducements  against  which  the  court  guards  by  the 
suspicion  and  jealousy  with  which  a  gift  or  conveyance  is  viewed. 
The  conservative  principle  on  which  the  court  acts,  founded  on 
public  policy  and  general  utility,  would  be  directed  against  form 
rather  than  substance,  if  a  release  should  be  distinguished  from  a 
gift  or  conveyance.  In  Waller  v.  Armistead,  %  Leigh,  14,  the  case 
of  Kiriy  v.  Taylor  was  pressed  on  the  consideration  of  the  court, 
and  it  was  said:  "Chancellor  Kent  draws  a  distinction  between  a 
deed  giving  a  gratuity  or  bounty  to  a  guardian  in  remuneration  of 
antecedent  duty,  and  a  deed  of  release,  acquittance  or  discharge. 
He  admits  that  the  policy  of  the  law  utterly  reprobates  the  former 
as  being  null  and  void  ;  but,  he  contends,  that  a  simple  release  is 
prima  facie  good,  and  consequently  (as  we  understand  him)  will 
not  be  set  aside  unless  it  be  shown  to  be  unfairly  obtained.  We 
cannot  perceive  the  justness  of  this  distinction.  A  simple  release, 
by  which  the  guardian  is  exonerated  from  accounting,  and  conse- 
quently from  paying  a  just  balance  which  may  be  in  his  hands,  is 
as  much  a  gratuity  as  a  direct  gift  by  formal  conveyance.  It  may 
be  as  gainful  to  the  guardian  and  as  disadvantageous  to  the  ward  as 
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a  direot  gift  would  be,  and  if  such  a  practice  were  tolerated,  it 
woald  lead  to  greater  mischief  thau  would  result  from  sanctiouiug 
direct  gifts  or  gratuities ;  for  wards  might  be  much  more  easily  in- 
duced to  grant  releases  for  unascertained  balances  of  unsettled 
accounts,  than  to  make  direct  gifts  of  what  they  have  in  their  pos- 
session and  know  to  be  their  own.^'  The  entire  estate  of  the  ward 
may,  as  in  this  case,  consist  of  money,  for  which  the  guardian  is 
liable  to  account,  and  a  release  would  operate  as  effectually  to  im- 
poverish the  ward  and  enrich  the  guardian,  as  if  the  estate-  con- 
sisted of  real  estate,  transferred  by  the  most  formal  conveyance. 

The  release  may  be,  as  said  by  Chancellor  Kent,  an  ordinary  act, 
but  it  is  one  into  which  it  is  the  sacred  duty  of  the  guardian  not  to 
invite  the  ward,  without  a  just  accounting  and  a  full  settlement,  or 
the  disclosure  of  every  fact  necessary  to  inform  the  ward  of  all  with 
which  he  is  parting,  and  then  committing  it  to  his  uninfluenced 
will  whether  he  will  enter  into  the  release  or  not  When  the 
release  is  purely  voluntary,  or  its  consideration  is  grossly  inade- 
quate, as  compared  with  the  liability  discharged,  its  validity  must 
depend  on  the  same  principle  on  which  gifts  or  conveyances  depend. 

When,  and  by  whatever  evidence,  the  unfavorable  presumption 
the  court  is  compelled  to  indulge  against  a  transaction  between 
guardian  and  ward,  from  which  the  guardian  derives  benefit  and 
the  ward  suffers  injury,  will  be  removed,  it  is  neither  desirable  nor 
possible  to  define  more  certainly,  than  to  say,  the  court  must  be 
satisfied  there  is  an  absence  of  any  influence,  springing  out  of  the 
relation,  and  of  any  violation  of  duty  by  the  guardian.  The  act 
must  proceed  from  the  volition  of  the  ward,  and  he  must  have 
full  knowledge  of  its  effect.  Much  depends  on  the  peculiar  facts 
and  circumstances  attending  the  particular  transaction. 

It  is  not  necessary,  in  the  view  we  take  of  this  case,  to  determine 
whether  this  release  does  not,  under  the  facts,  partake  rather  of  the 
character  of  a  compromise  of  pending  litigation,  into  which,  if  the 
appellant  surrendered  rights  without  consideration,  she  was  induced 
rather  by  her  own  desire  to  preserve  unbroken  her  family  relations 
and  affections,  than  from  any  imposition  or  influence  of  the  guard- 
ian. Nor  is  it  necessary  to  scrutinize  the  evidence,  conflicting  as 
it  is,  in  some  respects,  and  determine  whether  the  guardian,  by  the 
measure  of  proof  required  of  him,  has  supported  the  release,  if  it  is 
to  be  deemed  voluntary. 

The  facts  show  clearly  that  the  only  matter  of  controversy  on 
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which  the  release  operates  is  a  supposed  liability  of  the  guardian, 
because  of  his  collection  during  the  war,  in  Confederate  treasury 
notes,  of  debts,  for  moneys  of  the  ward,  by  him  previously  loaned. 
The  account  filed  by  the  guardian  in  the  court  of  probate  for  final 
settlement,  in  obedience  to  citation  issuing  at  the  instance  of 
appellant,  and  which  had  been  on  file  for  more  than  twelve  months 
before  the  execution  of  this  release,  fully  discloses  the  fact  of  these 
collections. 

The  exceptions  to  it,  filed  by  the  appellant,  were  directed  only 
against  the  credits  claimed  for  these  notes.  There  was  not  then, 
or  now,  any  objection  that  the  guardian  did  not  charge  himself 
with  all  the  moneys  he  had  ever  received  or  ought  to  have  received. 

The  answer  of  the  guardian  discloses  to  whom  the  money  was 
loaned,  when  it  was  collected,  and  under  what  circumstances  ;  and 
his  deposition,  subsequently  taken,  supports  the  answer.  This  full 
disclosure  of  specific  facts  iu  the  answer,  rcpeat-ed  in  the  dcposiiijn, 
afforded  the  appellants  ample  opportunity  to  iutroducc  opposing 
evidence.  None  has  been  offered,  and  it  must  be  taken  as  uncon- 
tro verted,  that  the  moneys  of  the  appellant  were  properly  loaned 
by  the  guardian,  and  subsequently  collected,  during  the  war,  in 
"  Confederate  treasury  notes,"  when  they  were  the  only  circulating 
medium  at  the  residence  of  the  ward,  the  guardian  and  the  debt- 
ors, and  uniformly  received  in  payment  of  debts  and  all  other 
business  transactions.  The  notes  were  not  subsequently  used  by 
the  guardian,  but  were  kept  safely,  ready  for  delivery  to  the  ward, 
when  she  should  become  of  age,  or  for  investment  iu  her  behalf,  if 
it  could  be  made  prudently. 

The  liability  of  guardians  or  other  trustees,  because  of  a  conver- 
sion by  them  of  choses  in  action  into  Confederate  treasury  notes  dur- 
ing the  war,  has  been  the  source  of  much  distressing  litigation  in  this 
court,  and  the  decisions  are  in  irreconcilable  conflict.  On  the  9th 
November,  1861,  the  general  assembly  passed  an  act  authorizing 
guardians  or  other  trustees  to  invest  trust  funds  in  the  bonds  or 
treasury  notes  of  the  Confederate  States,  and  to  receive  them  in 
piiyment  of  debts  due  to  them  in  their  representative  capacity. 
Pamphlet  Acts,  18G1,  p.  53.  The  validity  of  this  statute  was  sup- 
ported by  numerous  decisions  of  this  court,  and  its  effect  declared 
to  be,  the  protection  of  trustees  from  all  liability  because  of  such 
investments  or  collections.  Watson  v.  Stone,  40  Ala.  451;  Dockei-y 
v.  McDowell,  id.  476;  NeiUon  v.  Cook,  id.  498;  Harris  y.  Parker y 
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41  id.  604;  Beasley  y.  Watsm,  id.  234;  De  Jamette  ▼.  De  Jar- 
nelie,  id.  708  ;  Owm  t.  Peebles,  42  id.  338  ;  WaUhaU  v.  Wal- 
thally  id.  450;  Hoffman  y.  Stoudenmire,  id.  493;  Ivey  y.  (Jolsnum^ 
id.  450.  These  decisioiiB  were  subsequently  oyerruled,  and  the 
statute  prononnoed  yoid,  because  yiolatiye  of  the  public  policy 
and  of  the  Constitution  of  the  United  States.  Hall  y.  HaU, 
43  Ala.  488 ;  Houston  y.  Deloach,  id.  364  ;  Powell  y.  Boofi  £ 
Booth,  id.  459  ;  PiUs  v.  Singleton,  44  id.  363.  The  Supreme 
Oourt  of  the  United  States  has  concurred  in  condemning  the  stat- 
ute as  nnconstitutional.  Horn  y.  Lockhart,  17  Wall.  570.  The 
former  deoiBions  did  not  affirm  the  statute  was  consistent  with  the 
Constitution  of  the  United  States.  That  it  was  yiolatire  of  the 
Constitution,  and  its  purpose  was  to  aid  the  Confederate  States  in 
the  war  then  being  waged  with  the  United  States  was  admitted. 
Its  validity  was  affirmed  on  the  theory  that  it  was  the  enactment 
of  a  goyemment  de  facto,  and  that  acts  done  under  it  were  yalid, 
and  could  not  be  disturbed  after  the  oyerthrow  of  thatgoyernment 
and  the  restoration  of  the  authority  of  the  goyemment  of  the 
United  States.  Watson  y.  Stone,  supra.  Without  re-opening  the 
discussion  of  these  questions,  we  are  constrained  to  adhere  to  the 
decision  of  the  Supreme  Court  of  the  United  States. 

Without  the  aid  of  the  statute,  it  was  within  the  line  of  the  duty 
and  authority  of  the  appellee,  as  guardian,  to  receive  paper  cur- 
rency, the  circulating  medium  employed  in  all  business  transac- 
tions and  usually  received  in  payment  of  debte,  in  satisfaction  of 
the  debts  due  his  ward;  and  if,  without  fault  on  his  part,  it  subse- 
quently depreciated  or  became  worthless,  he  is  not  chargeable  with 
the  loss.  Coffin  v.  Bramlett,  42  Miss.  194;  Weller  v.  OrestoeU,  4  S. 
C.  353;  Covington  v.  Leak,  66  N.  C.  365;  Cummings  v.  Mebane,  63 
id.  317.  The  argument  which  seems  te  have  been  of  controlling 
influence  in  the  later  decisions  of  this  court,  te  which  we  have 
referred,  is  that  Confederate  treasury  notes  was  an  illegal,  treasonable 
currency,  vitiating  all  transactions  of  which  they  formed  the  con- 
sideration. If  it  is  admitted  such  was  the  character  of  Confederate 
notes,  the  fact  remains,  that  they  were  the  only  currency  in  use  when 
these  collections  were  made.  They  were  issued  by  and  on  the  credit  of 
a  government  having  ^'  actual  supremacy  within  the  territory  where 
they  were  circulated,"  a  government  to  which  obedience  "  in  civil  and 
local  matters  was  not  only  a  necessity  but  a  duty.^'  The  Supreme 
Oonrt  of  the  United  States,  in  passing  npon  individual  transao- 
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tionB  had,  and  contracts  made  during  the  war,  while  the  atxtkoritj 
of  the  Confederate  govemnient  was  dominant,  of  which  this  car* 
rency  formed  the  consideration,  regards  them  as  transactions  in 
the  ordinary  course  of  civil  society,  and  the  currency  as  that  of  a 
foreign  goyemment  temporarily  occupying  a  part  of  the  territory  of 
the  United  States.  Thorington  y.  Smith,  8  Wall.  1.  The  guardian, 
in  the  receipt  of  Confederate  treasury  notes,  was  violating  no  law. 
He  was  yielding  obedience  to  a  necessity  war  created,  and  submit* 
ting  to  an  authority  he  was  incapable  of  resisting,  and  submiasion 
to  which  was  a  duty. 

It  was  said  by  Lord  Cottekham,  in  dough  v.  Bond,  3  Myl.  & 
Cr.  496,  that  a  personal  representative,  acting  strictly  within  the 
*line  of  his  duty,  and  exercising  reasonable  care  and  diligence,  will 
not  be  responsible  for  the  failure  or  depreciation  of  the  fund  in 
which  any  part  of  the  estate  may  be  invested,  or  for  the  insolvency 
or  misconduct  of  any  person  who  may  have  possessed  it.  Again, 
that  *'  necessity  which  includes  the  regular  course  of  business  in 
administering  the  property,  will  in  equity  exonerate  the  personal 
representative.''  In  Ootild  v.  Hays,  19  Ala.  595,  it  is  forcibly  said 
by  Chiltok,  J.: 

''  It  is  the  anxious  desire  of  courts  of  chancery  to  protect  trustees 
from  harm,  who  act  in  good  faith,  and  not  to  subject  their  conduct 
to  the  application  of  such  harsh  and  rigid  rules  as  to  deter  all  pru- 
dent men  from  assuming  fiduciary  duties  and  relations.  The  court 
must  also  look  to  the  number  and  nature  of  the  duties  to  be  per- 
formed, and  while  it  will  exact  the  exercise  of  that  care,  diligence 
and  forethought  in  the  discharge  of  those  duties  which  a  prudent 
man  would  bestow  upon  his  own  business  of  a  similar  character,  it 
will  not  be  astute  to  hunt  out  and  seize  upon  every  slight  depart- 
ure from  the  strict  line  of  discretion  and  good  management.  Nor 
should  it  look  merely  at  the  result,  which  may  be  unfavorable  to 
the  interest  of  those  concerned,  and  conclude  from  thence  that  the 
trustee  has  been  guilty  of  gross  negligence  or  mismanagement, 
since  it  of  ten  happens  that  the  best  laid  schemes  fail  of  success. 
Such  is  the  imperfection  of  our  nature,  and  the  vicissitudes  to 
which  we  are  exposed,  that  even  the  most  wary,  discreet  and  pru- 
dent are  not  exempt  from  misfortunes  and  failures." 

The  duty  to  be  performed  by  the  guardian  was  the  coUeotion  of 
the  debts  due  the  ward.  In  the  performance  of  that  duty,  the  law 
demands  the  diligence  and  forethought  a  prudent  man  exercises  in 
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reference  to  his  own  business  of  a  similar  character.  Can  it  be 
said  the  appellee  was  wanting  in  this  diligence^  when  he  pursaed 
the  course  he  had  taken  in  the  collection  of  debts  due  him  indi- 
vidually, and  followed  the  example  of  prudent  and  judicious  men 
in  the  transaction  of  their  business?  Was  it  not  a  necessity  in  the 
regular  course  of  business  that  he  should  receiTe  the  only  currency 
circulating  ?  The  war  did  not  reduce  the  State  to  chaos  or  anarchy; 
civil  society  remained,  and  in  fact  organized  government,  com- 
manding respect  and  obedience.  A  currency  was  a  necessity,  and 
it  was  supplied  by  the  government  to  which  ^' civil  obedience  on 
the  part  of  all  who  remained  in  it,"  was  a  duty.  If  the  ward  had 
been  of  full  age,  and  the  guardian  had  surrendered  to  her  these 
debts,  and  she  had  been,  as  she  would  have  been,  surrounded  by 
the  same  circumstances  and  influenced  by  the  same  examples  sur- 
rounding and  influencing  her  guardian,  who  will  say  she  would 
not  have  received  Confederate  currency  in  payment  of  these  debts? 
It  is  true,  her  power  over  the  debts  would  have  been  more  absolute 
than  that  of  her  guardian,  but  that  which  she  could  have  done 
with  prudence,  in  accepting  payment  of  them,  considering  her 
interest  only,  it  is  fair,  in  determining  the  prudence  of  the  guardian, 
to  consider. 

It  is  not  the  result  alone  which  is  to  be  considered — trustees  are 
insurers  and  guarantors  of  results,  only  when  they  depart  from  the 
line  of  duty,  or,  keeping  within  that  line,  are  wanting  in  diligence. 
The  result  is  the  calamity  of  war  in  which  a  whole  people,  men, 
women  and  children,  were  alike  involved.  When  the  conduct  of 
men  is  to  be  passed  upon,  it  is  neither  just  nor  equitable  to  discon- 
nect it  from  the  circumstances  surrounding  them,  and  read  it  in 
the  light  of  subsequent  events  only.  To-day,  when  the  event  of 
the  war  and  all  its  disastrous  consequences  are  realized,  it  is  easy 
enough  to  discouree  of  the  folly  nnd  infatuation  of  men,  who 
risked  all  upon  the  issue  of  battle  and  war.  If  it  was  folly  or 
infatuation,  it  was  the  folly  and  infatuation,  not  of  individuals, 
but  of  a  whole  people.  Men  as  wise  and  judicious,  of  as  high 
integrity  and  as  nice  sense  of  duty  as  any  of  the  present  day,  pur- 
suing the  line  of  conduct  pursued  by  this  guardian,  trusted  all  and 
lost  all ;  and  it  would  be  a  harsh  judgment  to  condemn  him  as  want- 
ing in  either  good  faith  or  prudence,  because  he  was  influenced  bj 
and  followed  their  example.  Myers  y.  ZeieUe,  21  Gratt.  751.  The 
decisions  to  which  we  have  referred,  charging  trustees  to  whom  no 
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bad  faith  or  want  of  pnidenco  was  imputable,  becaase  of  the  col- 
lection of  choses  in  action  in  Coafederate  treasury  notes,  have  been 
gradually  departed  from  until  they  have  ceased  to  be  authoritative, 
and  the  rule  governing  on  this  important  question  has  been  settled 
on  this  basis.  A  trustee,  who  in  good  faith,  exercising  reasonable 
diligence,  received  Confederate  treasury  notes  during  the  wai*,  in 
the  regular  course  of  the  administration  of  the  trust,  shall  not  be 
held  'accountable,  because  they  may  have  proved  valueless  by  the 
results  of  the  wai*.  Key  v.  JoncSy  52  Ala.  238 .  Applying  the  princi- 
ple to  this  case,  the  release  operates  no  detriment  to  the  ward  and  con- 
fers on  the  guardian  no  benefit  the  law  would  not  have  awarded. 

'^ Fraud,  without  damage,  gives  no  cause  of  action;  but  when 
these  two  do  concur,  and  meet  together,  then  an  action  lieth.''  If 
fraud,  actual  or  constructive,  could  be  imputed  to  the  guardian, 
the  release  not  being  productive  of  legal  injury  to  the  ward,  would 
not  be  avoided.  Influence  can  hardly  be  undue,  when  employed 
to  accomplish  no  other  end  than  that  which  would  follow  judicial 
investigation. 

We  believe  sound  policy  and  a  due  regard  for  the  repose  of  soci- 
ety demands  that  when  parties,  though  standing  in  confidential 
relations,  have  without  litigation  voluntarily  adjusted  controversies 
arising  out  of  transactions  during  the  war,  the  courts,  in  the  ab- 
sence of  all  traces  of  actual  fraud,  should  be  slow  to  disturb  the 
settlement.  While  we  would  not  relax  the  operation  of  the  prin- 
ciple requiring  courts  of  equity  to  look  with  jealousy  and  suspi- 
cion on  all  transactions  between  persons  standing  in  confidential 
relations,  by  which  the  one  acquiring  confidence  derives  benefit 
and  the  other  sustains  injury,  it  must  be  remembered,  the  prin- 
ciple is  founded  on  considerations  of  public  policy  and  general 
utility,  and  in  its  application  much  depends  on  the  nature  of  the 
transaction  assailed.  Oeneral  utility  demands  there  should  be  a 
termination  of  litigation  over  transactions  during  the  war,  under 
circumstances  so  different  from  those  now  surrounding  us,  that 
they  cannot  be  justly  appreciated. 

We  may  regret  the  appellant's  loss  of  her  inheritanoe  ;  we  can- 
not decree  her  compensation  from  her  guardian,  who  in  good  faith 
and  without  any  want  of  diligence,  in  the  stress  of  necessity  wai 
created,  administered  it  in  the  regular  course  of  business. 

The  decree  of  the  chancellor,  dismissing  the  bill,  must  be  affirmed. 

Judgmeni  affimied. 
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Note  by  thb  Rkportbr.— In  Heater  v.  Walking^  54  Ala.  44,  it  wiw  held,  that 
a  ward,  who  shortlj  bofore  or  ahortlj  after  beoomiiiff  of  age.  without  fraud  or 
misrepresentation  received  the  amount  due  her  from  her  guardian  (her  UDcle) 
in  Confederate  ourreuoy,  and  made  no  objection  for  eight  or  nine  years  after- 
ward, during  which  time  she  was  under  no  disability  or  iuflueuoe,  waa  guilty 
of  unreasonable  delay,  hud  extinguished  the  debt,  and  could  not  maintftin  a 
biU  to  set  aside  the  settlement  on  the  ground  of  undue  influence. 

In  SaUerJUld  v,  John,  63  Ala.  127,  it  was  held  that  a  release  executed  by  a 
ward  to  her  guardian,  three  years  after  m^ority,  without  any  fraud  or  iufln- 
enoe  on  the  part  of  the  guardian,  will  not  be  set  aside  to  enable  ber  to  call  him 
to  account  for  profits  derived  by  him  from  an  unauthorized  use  of  her  estate. 

In  yfalone  v.  Kelley,  54  Ala.  532,  the  questions  of  release  and  investment  Id 
CoufcKlerate  funds,  as  l>etween  guardian  and  ward,  came  up  again,  and  were 
decided  in  the  same  way,  in  a  long  and  learned  opinion,  laying  down  the  gen* 
eral  doctrine  of  constructive  fraud,  in  the  language  of  Lord  Bbouoham,  in 
Hunter  V.  Atkins,  8  Myl.  fc  Keene,  135,  as  follows:    "There  are  certain   rela- 
tions known  to  the  law,  as  attorney,  guardian,  trustee;  if  a  person  standing 
in  these  relations  to  client,  ward  or  cestui  que  trwd,  takes  a  gift,  or  makes  a 
bargain,  the  proof  lies  upon  him,  that  he  has  dealt  with  the  other  party,  the 
client,  ward,  etc.,  exactly  as  a  stranger  would  have  done,  taking  no  advantage 
of  his  influence  or  knowledge,  putting  the  other  party  on  his  gnard,  bringliiir 
every  thing  to  his  knowledge  which  he  himself  knew.    In  short,  the   rule, 
rightly  considered,  is,  that  the  person  standing  in  such  relation  must,  before 
he  can  talee  a  gift,  or  even  enter  into  a  transaction,  place  himself  exactly  in  the 
same  position  as  a  stranger  would  have  l>een  in,  so  that  he  may  gain  no  other 
advantage  whatever  from  his  relation  to  the  other  party,  beyond  what  may  be 
the  natural  and  unavoidable  consequence  arising  out  of  the  relation." 

For  the  best  re8nm6  of  the  cases  on  the  doctrine  of  constructive  fraud,  see 
note  on  Hugtuenin  v.  Biueley,  2  White  and  Tudor's  Leading  Cases  in  Equity, 
U50,  Hare  &  Wallace's  notes. 

It  is  important,  however,  to  note  here,  that  the  doctrine  of  constructive 
fraud  is  not  applicable  to  cases  of  natural  relationship,  such  as  parent  and  child, 
except  where  the  relation  of  guardian  and  ward  is  also  involved,  as  in  the 
case  of  a  minor.  Just  come  of  age,  making  a  gift  to  the  father.  The  doctrine 
with  this  exception  is  confined  to  the  artificial  relations  created  by  operation, 
of  law  or  course  of  business,  such  as  attorney  and  client,  guardian  and  ward, 
trustee  and  cestui  que  trust,  physician  and  patient,  clergyman  and  parishioner* 
etc.  This  distinction  was  drawn  by  Chancellor  Brouohax  in  Hunter  y. 
Atkitut,  supra,  and  he  there  extended  it  to  the  case  of  two  intimate  friends,  one 
of  whom  was  the  confidential  adviser  of  the  other.  The  distinction  was  also 
recognized  in  the  recent  case  of  Cowee  v.  ComeU,  New  York  Court  of  Appeals, 
18  Alb.  Law  Jour.,  p.  400,  where  it  was  held  that  the  principle  that  whenever  the 
relations  between  the  contracting  parties  appear  to  l>e  of  such  a  character  as  U>, 
render  it  certain  that  they  do  not  deal  on  terms  of  equality,  but  that  either  on 
the  one  side,  from  superior  knowledge  of  the  matter  derived  from  the  flducl- 
anr  relation  or  over- mastering  Influence,  or  on  the  other  from  weakness, 
dependence  or  tmst,  unfair  advantage  In  a  transaction  Is  rendered  prolmbla. 
the  transaction  is  presumed  void,  and  it  is  iueuml»ent  on  the  stronger  party  to 
show  that  no  deception  was  practiced,  no  undue  influence  used  and  all  was  fair 
and  voluntary,  does  not  apply  to  the  relation  of  grandfather  and  grandson,  or 
employer  and  employee,  withoat  proof  of  superiority  on  the  one  side  and  inferi- 
ority on  the  other.    The  law  in  these  oases  does  not  prMome  inequality  as  In 
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the  (Mweof  gaardian  and  ward,  trustee  and  cestui  que  truatj  attorney  and  olieut, 
eto.  The  inequality  is  a  matter  of  fact  and  must  be  proved.  In  this  case,  a 
grandfather,  old  and  of  defective  vision,  who  employed  his  grandson  to  transact 
iMisiness  for  him,  in  addition  to  large  gifts  in  consideration  of  the  grandson 
performing  certain  services  for  him  and  giving  up  a  profession,  executed  his 
promissory  note  to  the  grandson  for  $20,000.  There  was  no  fraud  in  fact  or 
inequality  in  situation  found  by  the  referee  between  the  grandfather  and 
grandson,  and  there  was  no  evidence  of  any  arts  or  stratagem  or  imposition 
on  the  part  of  the  grandson.  Held,  that  a  finding  by  the  referee  in  favor  of 
tile  validity  of  the  note  would  not  be  disturbed. 

The  same  distinction  had  been  previously  observed  in  the  following  cases : 
Beardand  v.  Bradley,  2  Smale  &  Giflkrd,  830,  A.  D.  1864.  The  testator  was  85 
years  old;  deaf,  and  cMeged  to  be  weak  and  infirm  in  mind  and  body,  and  very 
much  under  the  infiuenoe  of  the  defendant,  Ann  Bradley,  his  housekeeper, 
and  it  was  alleged  that  eiglitdays  before  his  death,  for  an  inadequate  rent,  he 
executed  a  lease,  through  the  procurement  of  Ann  Bradley,  to  his  grandson 
and  his  son-in-law  (Ann  Bradley's  husband),  without  any  advice  from  a  solic- 
itor. There  was  no  evidence  of  any  undue  influence  by  Ann  Bradley  or  the 
lessees.  The  vice-chancellor  says :  *'  The  bill  alleges  that  when  the  lease  was 
executed  by  the  testator,  he  was  confined  to  his  bed ;  that  Ann  Bradley  had 
much  influence  over  him,  and  that  he  was  induced  by  her  to  execute  this  lease 
just  eight  days  before  his  decease,  and  without  i^rofessional  advice,  in  favor  of 
his  grandson  and  bis  son-in-law,  the  husband  of  Ann  Bradley.  If  the  allega- 
tions of  surprise  and  undue  influence  had  been  proved,  there  would  be  no  dif- 
fleulty  in  granting  the  relief  sought  by  this  bill ;  but  the  plaintiff  fails  in  proof 
of  what  is  the  foundation  of  his  case  —  the  undue  influence  and  surprise.  It  is 
said  that  the  lessor,  being  the  grand  father  of  one  of  the  lessees  and  father-in- 
law  of  the  other,  there  existed  such  a  coufldentlal  relation,  between  him  and 
those  he  intended  to  benefit,  as  to  throw  upou  them  the  onus  of  proving  the 
absence  of  undue  influence.  It  is  a  new  doctrine,  that  a  parent  cannot  by  a 
deed,  only  a  few  days  before  his  death,  benefit  a  child  or  grandchild.  The 
case  which  has  been  cited  in  support  of  it,  Houghton  v.  Houghton,  is  very  dif- 
ferent. That  was  a  case  in  which  a  son,  having  just  attained  twenty-one,  gave 
up  property  for  the  benefit  of  his  father,  who  was  his  natural  guardian,  and 
was  therefore  within  that  rule  of  the  court  which  protects  a  person  under  the 
ioflnoDceof  others  from  having  that  influence  abused.  There  is,  however,  no 
rule  of  this  court  which  prohibits  a  man  by  a  voluntary  deed  from  bestowing 
a  benefit  upon  his  son  or  grandson  or  son-in-law,  even  although  only  a  few  days 
before  his  death.  To  provide  for  his  children  or  grandchildren  is,  or  may  be,  a 
necessary  duty,  and  when  a  father  discharges  that  duty,  this  court  will  not 
presume  a  fraud.  If,  therefore,  fraud  is  alleged,  it  must  be  proved  in  the  or- 
diiuiry  way.  In  this  case  no  fraud  has  t>een  shown,  and  I  must  therefore  dis- 
miss the  bin,  so  far  as  it  seeks  to  have  the  lease  set  aside." 

MiUicany,  3ffIlioan,  ^  Tex.  46:2, 1869.  '*The  agency  which  existed  in  this, 
case  was  such  as  every  widowed  mother,  who  is  under  the  necessity  of  adminis* 
tering  upon  her  deceased  husband's  estate,  would  be  likely  to  intrust  to  a  sob, 
if  she  have  one  competent  to  transact  the  business;  and  it  will  scarcely  be 
cnii tended,  that  in  every  such  case  the  performance  of  so  reasonable  a  service 
iwd  duty  on  his  part  will  disqoality  the  son  from  receiving  a  gratuity  from  hia 
mother,  or  from  becoming  the  object  of  her  boauty,  equally  with  others,  who 
have  not  rendered  such  service.  Undue  influence  is  not  to  be  inferred  as  the 
legal  consequence  of  such  an  agency.** 

Vol.  XXV.  —  92 
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SaMfley  y.  Jcukaon^  16  Tex.  584, 1866.  '*  Bat  it  is  clear  that  this  rale  was  neyer 
applied,  either  qaalifled  or  anqualifled,  to  a  deed  orgift  from  a  pareut  to  a  child; 
and  the  reyerse  of  such  principle  has  always  been  sustained;  and  there  is  not 
belieyed  to  be  a  single  exception  to  the  principle  that  a  deed  from  a  parent  to  a 
•child  is  always  regarded  with  a  fayorable  eje,  and  eyery  presumption  is  in  favor 
of  its  yalidity.*'  **  A  settlement  made  by  a  parent  on  a  child,  so  far  from  being 
regarded  with  jealousy,  will  always  be  presumed  to  be  free  from  suspicion; 
because  it  is  the  natural  coarse  for  property  to  take.  One  of  the  main  objects 
of  the  acquisition  of  property  by  the  pareut  is  to  give  it  to  his  child ;  and  that 
«hild  in  turn  willgiye  it  to  his,  and  in  this  way  the  debt  of  gratitude  we  owe  to 
our  parents  is  paid  to  your  children.  *' 

Webeliere  tliat  none  of  the  foregoing  cases,  except  Hunter  y.  Atkintt  are 
lllyeu  in  the  note  in  White  and  Tudor. 


Askew  y.  Halb  Gouktt. 

(54  AU.  689.) 

LiabiiUp  of  eourUy  to  repair  bridges — New  countif. 

In  the  absence  of  liability  imposed  by  statute,  a  county  is  not  answerable  in 
damages  for  an  injury  occasioned  by  the  unskillful  or  n^ligent  repair  of  its 
highways. 

Where  by  statutory  permission  the  county  authorities  employ  oonyicta  to  re- 
pair the  highways,  this  imposes  no  different  rule  of  liability. 

A  new  county,  created  out  of  other  adjoining  counties,  will  not  be  liable,  in 
the  absence  of  legislatiye  proyision  to  the  contrary,  to  answer  for  injuries 
preyiously  caused  by  the  bad  state  of  repair  of  a  bridge  within  the  original 
territory  of  one  of  such  other  counties. 

ACTION  by  Hale  to  recover  damages  for  injaries  to  horses  and 
wagon,  occasioned  by  the  bad  state  of  repair  of  a  bridge  on 
a  public  highway.  The  complaint  stated  these  injaries  and  their 
cause,  substantially  as  above,  in  three  counts,  the  first  alleging  that 
the  repairs  in  question  were  made  by  convicts  under  the  em- 
ployment of  the  commissioners ;  the  second  alleging  that  the 
bridge  in  question  had  been  built  by  the  county  of  Marengo,  by 
contract,  without  exacting  from  the  contractor  any  guaranty  to 
keep  the  bridge  safe  ;  that  the  defendant  was  organized  by  legisla- 
tive act,  and  embraced  the  part  of  Marengo  county  in  which  said 
bridge  was  situated,  and  thereby  became  bound  to  keep  the  bridge 
in  repair ;  and  the  third  alleging  generally  that  the  defendant  was 
bound  to  keep  the  bridge  in  repair.  Judgment  for  defendant  on 
<lemurreri 
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BniCKEhL,  0.  J.  The  argnment  in  support  of  the  first  and 
third  counts  is  the  same  substantially,  ,and  may  be  thus  stated: 
counties  are  municipal  corporations,  charged  with  the  ministerial 
duty  of  keeping  in  repair  the  public  roads  and  bridges,  so  that 
they  shall  be  safe  and  commodious  ways,  for  the  passage  of  the 
public.  The  law  imposing  the  duty,  for  misfeasance  or  non- 
feasance in  its  performance,  from  which  injury  ensues  to  an  indi- 
vidual, an  action  will  lie.  In  support  of  the  argument  reference 
is  made  to  many  of  the  numerous  authorities,  which  hold  munici- 
pal corporations  enjoined  to  keep  streets,  and  bridges  parts  of  the 
49treet8,  in  repair,  and  supplied  with  the  means  of  performing  the 
duty,  are  liable  for  injuries  resulting  from  the  non-performance,  or 
the  unskillful  and  negligent  manner  of  performance.  A  radical 
«rror,  fatal  to  the  argument,  is  in  treating  the  county  as  a  munici- 
pal corporation.  It  has  corporate  characteristics,  but  it  is  not  a 
municipal  corporation,  though  often  so  termed.  It  is  an  inyolun- 
tary  political  or  ciyil  division  of  the  State,  created  by  statute  to  aid 
in  the  administration  of  government.  It  is  in  its  very  nature, 
character  and  purposes,  public,  and  a  governmental  agency,  or 
auxiliary,  rather  than  a  corporation.  Whatever  of  power  it  pos- 
sesses, or  whatever  of  duty  it  is  required  to  perform,  originates  in 
the  statute  creating  it.  It  is  created  mainly  for  the  interest,  ad- 
vantage, and  convenience  of  the  people  residing  within  its  terri- 
torial boundaries,  and  the  better  to  enable  the  government  to 
extend  to  them  the  protection  to  which  they  are  entitled,  and  the 
more  beneficently  to  exercise  over  them  its  powers.  All  the  pow- 
ers with  which  the  county  is  intrusted  are  the  powers  of  the  State, 
and  all  the  duties  with  which  they  are  charged  are  the  duties  of 
the  State.  If  these  were  not  committed  to  the  county,  they  must 
be  conferred  on  some  other  governmental  agency.  The  character 
of  these  powers,  so  far  as  counties  in  this  State  are  concerned,  are 
all  for  the  purposes  of  civil  and  political  organization.  The  levy 
and  collection,  of  taxes,  the  care  of  the  poor,  the  supervision  and 
control  of  roads,  bridges  and  ferries,  the  compensation  of  jurors, 
attending  the  State  courts,  and  the  supervision  of  convicts  sen- 
tenced to  hard  labor,  as  a  punishment,  for  many  violations  of  the 
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crimiual  law,  it  is  the  general  policy  of  the  State  to  intrust  to  the 
several  counties,  and  are  all  but  parts  of  the  power  and  duty  of 
the  State.  These  powers  could  be  withdrawn  by  the  State,  in  the 
exercise  of  its  sovereign  will,  and  other  instrumentalities  or  agen- 
cies established,  and  clothed  with  them.  Soper  v.  Henry  Qmnty, 
26  Iowa,  267;  Hamilton  County  v.  Mighels^  7  Ohio  St.  109;  Eastman 
V.  Meredith,  36  N.  H.  284;  1  Dill,  on  Mun.  Corp.,  §§  10-39.  In  refer- 
ence to  public  highways,  it  has  several  times  been  said  by  this 
court,  the  commissioner's  court,  acting  for  and  exorcising  all  the 
power  of  the  county,  exercises  a  qiursi  legislative  authority,  not  to 
be  guided  by  evidence  produced  according  to  legal  rule,  but  con- 
trolled rather  by  its  knowledge  of  the  geography  of  the  country, 
the  wants,  wishes  and  ability  of  the  people.  HiU  v.  Bridges,  6 
Port.  197;  Moore  v.  Hancock,  11  Ala.  245;  CommWs  Court  Lowndes 
v.  Botaie,  34  id.  461;  Parnell  v.  CommWs  Court  Dallas,  id.  278. 
Private  individuals  are  allowed  to  intervene,  and  subject  its  action 
to  judicial  revision,  only  when  in  the  change  of  an  existing  road, 
or  the  location  of  a  new  one,  there  is  an  injury  to,  or  interference 
with  private  property,  entitling  them  to  protection  under  the  con- 
stitutional guaranty,  that  private  property  shall  not,  without 
just  compensation,  be  taken  for  public  use.  Parnell  v.  Comm^rs 
Court  of  Dallas,  supra  ;  Creswell  v.  CommWs  Court  of  Greene,  24 
Ala.  282. 

The  statutes  defining  hard  labor  for  the  county,  placing  it  under 
the  superintendence  of  the  court  of  county  commissioners,  leaving 
it  to  the  discretion  of  the  court  to  employ  the  convicts  on  the 
public  roads,  or  public  bridges,  or  other  public  works  in  the 
county,  or  to  let  them  to  hire,  produces  no  change  in  the  character 
of  the  power  of  the  county,  and  of  consequence  imposes  no  new 
liability.  The  authorities  are  uniform,  that  a  county  is  not  liable 
to  an  individual  for  an  injury  sustained,  because  of  its  failure  to 
exercise  a  governmental  power  with  which  it  is  clothed,  or  because 
it  is  not  exercised  in  the  manner  most  conducive  to  the  safety  of 
the  public;  or  because  of  the  negligence  or  unskillfulness  of  its 
officers  or  agents,  in  the  absence  of  a  statute  expressly  declaring 
the  liability.  A  difference  between  counties  and  municipal  cor- 
porations, in  this  respect,  is  firmly  established,  though  there  is 
some  diversity  of  opinion  as  to  the  reasoning  on  which  it  depends. 
The  various  anthorities  are  collected  in  2  Dill,  on  Mun.  Corp.,  §§ 
761,  762,  785.     The  distinction  is  recognized  in  our  aWn.  decisions. 
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Barbour  County  v.  Brunson,  36  Ala.  362;  Barbour  Cwiniyy.  Horny 
41  id.  114;  Covington  County  v.  Kinney^  45  id.  176. 

It  is  true,  the  statute  declares, ''  every  county  which  has  beeu  or 
may  be  established  in  this  State  is  a  body  corporate,  and  with 
power  to  sue  and  be  sued  in  any  court  of  record."  B.  C,  §  897. 
Counties  are  necessarily  invested  with  some  corporate  functions, 
and  as  to  these,  each  county  is,  without  statutory  declaration,  a 
quasi  corpomtion.  There  are  many  defiDitionB  of  a  corporatiou, 
more  or  less  expressive;  the  essence  of  all  is,  that  it  is  a  legal  or 
artificial  person,  with  prescribed  powers,  having  a  capacity  9f  suc- 
cession, or  of  duration,  without  regard  to  the  changes  in  its  mem- 
bership. The  capacity  of  suit  is  one  of  the  essential  and  ordinary 
incidents  to  a  corporation.  Conferring  the  capacity  expressly  in 
the  act  of  incorporation  is  declaratory  only  of  that  which  the  law 
would  have  implied.  The  statute  cannot,  therefore,  be  construed 
as  changing  the  character  of  a  county,  or  enlarging  its  liability  to 
suit  It  is  a  quasi  corporation,  in  the  exercise  of  its  corporate 
powers  —  and  a  governmental  auxiliary,  in  the  exercise  of  the  gov- 
ernmental powers  intrusted  to  it  Ti^e  capacity  of  suit  to  which 
the  statute  refers  is,  in  the  instances,  and  to  the  extent,  in  which 
the  law  authorizes  it  to  sue  and  be  sued.  Freelholders  of  Sussex  v. 
Strade7\  3  Har.  (N.  J.)  108;  Cooley  v.  lYeeJiolders  of  Bssex,  3 
Dutch.  (N.  J.)  415. 

We  have  no  statute  imposing  a  liability  on  counties,  because  of 
injuries  sustained  from  defects  in  a  highway;  nor  because  of  inju- 
ries i*esultiDg  from  permitting  a  bridge  to  remain  out  of  repair, 
except  in  case  of  a  public  bridge  built  by  contract,  and  the  failure 
of  the  commissioner's  court  to  take  from  the  contractor  a  bond  or 
guaranty ;  or  the  expiration  of  the  term  of  guaranty,  before  the 
occurrence  of  the  injury.  R.  C,  §  1396.  If  it  is  conceded  the  second 
count  presents  a  case  under  which  there  could  be  a  recovery  because 
of  the  failure  to  take  from  the  contractor  building  the  bridge  a 
guaranty,  the  failure  was  not  of  the  appellee,  but  of  Marengo 
county.  Though  the  territory  in  which  the  bridge  is  located  now 
forms  part  of  the  territory  of  Hale  county,  the  latter  county  does 
not  succeed  to  the  liabilities  of  Marengo,  except  so  far  as  the  gen- 
eral assembly  may  have  expressly  imposed  them.  Though  a  part 
of  its  territory  was  detached  from  it,  to  compose  the  new  county, 
Marengo  remained  a  county,  with  all  its  rights,  powers  and  privi- 
leges, and  subject  to  allits  obligations  and  duties,  unless  otherwise 
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provided  by  statute.  Hampshire  v.  Franklin,  16  Mass.  87  ;  North 
Yarmouth  v.  Cumberland,  6  Greenl.  28.  Of  its  property.  Hale 
county  can  claim  no  part,  because  the  citizens  resident  in  the  ter- 
ritory detached  from  it  may  have  contributed  to  its  accumulation ; 
nor  can  Hale  county  be  subjected  to  any  of  the  liabilities  vhich 
may  liave  attached  to  Marengo  in  the  exercise  of  its  powers  and 
duties  over  this  territory  while  under  its  jurisdiction.  Windham 
y.  Portland,  4  Mass.  389.  When  a  new  county  is  organized  there 
may  be  circumstances  rendering  it  just  that  the  inhabitants  resid- 
ing in  its  territory  should  not  be  absolved  from  the  liabilities  rest- 
ing on  them  in  their  former  relations,  nor  lose  entirely  rights  and 
privileges  they  formerly  enjoyed.  Such  considerations  are  for  the 
general  assembly,  which  alone  has  authority  to  determine  how  far 
these  shall  be  preserved.  In  the  absence  of  legislative  provision, 
the  new  county  is  a  separate,  distinct  political  division  of  the  State, 
not  chargeable  because  of  the  former  relations  of  its  inhabitants. 
The  territory  composing  the  county  of  Hale  was  detached  from  the 
counties  of  Marengo,  Perry,  Tuskaloosa  and  Oreene.  The  only 
provision  in  the  statute  organizing  it,  in  reference  to  its  liabilities 
because  of  the  territory  detached,  is  that  the  property  taken  from 
these  several  counties  respectively  shall  be  subject  to  taxation  ''for 
the  pro  rata  proportion  of  any  debts"  due  by  the  several  counties. 
Pamph.  Acts,  1866-7,  p.  477.  This  subjects  it  to  a  proportionate 
liability  for  debts,  not  for  contingent  liabilities  arising  out  of  a 
breach  of  duty. 

The  demurrer  to  each  count  was  well  taken  and  properly  bus 
tained.    The  judgment  is  affirmed. 

Judgment  affirmed. 


Wild  BE  v.  Abebnetht. 

(54  Ala.  644.) 

Married  teoman't  separate  eetate. 

Under  the  laws  of  Alabama,  creating  tbe  8e|>arate  estates  of  married  women 
a  married  woman  has  no  general  power  of  contracting  nor  of  acquiring 
property  by  parchaeee  on  credit. 

So  where  a  husband  carries  on  a  store  in  the  name  and  for  the  benefit  of  his 
wife,  purchasing  the  goods  partly  with  her  means  and  partly  on  her  sole 
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credit,  the  latter  do  not  become  part  of  separate  eetate,  bat  are  liable  fot 
the  boBband's  debts.    (See  note,  p.  786.) 

TRIAL  ot  right  oi  property.  The  appellants,  Wilder  &  Co., 
were  judgment  creditors  of  the  husband  of  Mrs.  Abernethy, 
the  appellee.  The  husband  carried  on  a  drug  stoi^e,  in  the  name 
of  his  wife,  which  he  had  stocked,  partly  with  goods  purchased 
with  money  furnished  him  by  his  wife's  father,  with  the  under- 
standing that  it  should  be  so  invested,  and  not  liable  for  the  hus* 
band's  debts,  and  partly  with  goods  purchased  by  the  husband  on 
credit  in  his  wife's  name,  charged  to  her,  and  never  paid  for. 
Wilder  &  Co.  levied  on  the  latter  goods  in  the  store  on  execution 
on  their  judgment.  The  court  held  that  the  goods  so  levied  on 
wei*e  the  statutory  estate  of  the  wife,  and  not  subject  to  such  levy* 
This  holding  was  assigned  as  error. 

W,  K  <&  R,  H.  Clarke,  for  appellants. 
Watts  <6  Watts,  contra, 

Bbickell,  G.  J.  It  is  unnecessary  to  notice  separately  the  sev- 
eral  rulings  of  the  Circuit  Court,  to  which  exceptions  were  reserved. 
An  error  affecting  them  generally  is  in  treating  the  goods  levied 
on  as  the  statutory  separate  estate  of  the  appellee.  They  were 
purchased  on  credit,  by  her  husband,  for  the  pui-poses  of  trade  in 
her  name,  and  were  unpaid  for  wheu  the  levy  was  made.  They 
passed  into  the  possession  of  the  husband  on  the  purchase,  and 
continued  in  his  possession  until  they  were  seized  by  the  sheriff. 
The  statutes  creating  the  separate  estates  of  married  women  have 
qualified  and  lessened,  to  some  extent,  the  incapacity  of  the  wife 
at  common  law,  but  have  not  entirely  destro3'ed  it.  "  She  can  hold 
property,  real  and  personal,  to  her  sole  use,  having  therein  a  legal 
estate  courts  of  law  recognize  and  protect,  and  she  can,  so  far  as 
specially  enabled,  charge  it  by  her  contracts,  and,  jointly  with  her 
husband,  alienate  it.  No  general  power  of  contracting  is  conferred 
on  her,  nor  a  capacity  to  hold  and  acquire  property  by  purchases 
on  credit.  With  the  exceptions  mentioned,  she  remains  under  the 
disabilities  imposed  by  the  common  law."  2  Bish.  Mar.  Women, 
§  231.  Whatever  property  may  be  acquired  by  her  industry,  or  skill, 
or  economy,  is  the  property  of  the  husband,  as  it  was  at  common 
law.    Shaeffer  v.  Sheppard,  54  Ala.  244 ;  Robinson  (6  Co.  v.  Wal^ 
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hKB,  39  Penn.  St  132  ;  2  Bish.  Mar.  Women,  §  82.  If  the  goods  hftd 
been  purchased  with  the  separate  moneys  of  the  wife,  belong^ing  to 
her  separate  estate,  either  equitable  or  statutory,  a  different  ques- 
tion would  arise.  Boiling  v.  Mock,  35  Ala.  72^7.  The  goods  bar- 
ing been  purchased  only  on  the  credit  of  the  wife,  and  the  co^ 
tract  of  purchase  not  being  a  charge  on  the  separate  estate  created 
by  the  deposit  by  her  father  with  her  husband  (the  only  separate 
estate  she  is  shown  to  hare  had),  no  legal  title  to  the  goods  passed 
to  her,  and  her  claim  cannot  be  supported. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  rev0rsed. 

Note  bt  ths  Rspobtsb.— Sfta^er  y.  Skeppard,  64  Ala.  2U,  cited  In  tlie  pite- 
oipal  case,  deoidea  that  where  the  haaband  aiid  wife  carried  ou  a  boardii^ 
house,  iu  which  thej  and  their  famUy  also  lived,  the  lease  beiufc  iu  the  hus- 
baiid*8  name,  he  paying  the  rent  and  making  out  and  collecting  the  bilk  for 
board  in  his  own  name,  and  the  wife  devoting  her  time  and  industry  to  the 
Iceeping  of  the  house,  and  the  comfort  and  aooommodatiou  of  those  patroniz- 
ing  it,  the  income  was  the  husband's  property. 

The  same  doctrine  was  expressed,  in  another  case  at  the  same  term,  Corietoii 
V.  Miversy  64  Ala.  467,  where  the  wife,  iu  the  continuous  absence  of  her  husband 
on  business  for  twenty  years,  carried  on  his  farm,  with  the  aid  of  his  children 
and  his  neg^es,  *'  and  by  her  prudent  management  and  sklU  was  enabled  to 
save  a  considerable  sum  of  money,"  which  the  hasband  Inyested  in  the  land  in 
his  own  name.  The  court  say :  '*  The  statutes  creating  separate  estates  have 
not  changed  this  rule  of  the  common  law«  nor  lessened  the  right  of  the  husband 
to  the  earning  and  savings  of  the  wife.  Such  earnings  and  savings  are  not  prop- 
erty accruing  to  the  wife  within  the  meaning  of  these  statutes*  and  it  is  only  at 
to  such  property  the  common-law  rights  of  the  husband  are  ehanged.  He  ia 
stiU  entitled  to  the  control  of  the  wife,  and  to  the  benefits  of  her  labor  and 
economy.  Rayhold  v.  Raybold^  20  Penn.  810;  JETend^rson  v.  9f  armaefc,  Zt  Mist. 
834;  EllioU  v.  BeniOy,  17  Wis.  691;  HQ\jt  v.  WMU,  46  N.  H.  46;  G^errv ▼•  Ofsny^ 
11  Gray.  881." 
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a'Monfe.lXK.) 

Agreement  for  mtU  qf  land— haw  rudndA 

An  action  will  not  lie,  in  fkror  of  a  vendeo  in  an  exeeatoiy  eontraet  for  the 
Bale  of  lands,  to  zeooTer  a  portion  of  the  pnrduuM-money  paid  by  liim, 
where  the  boUdingB  on  the  land  had  been  deatrojed  by  fire,  without  the 
vendor's  fault,  after  such  payment  and  before  the  payment  of  the  balance, 
it  not  appearing  that  the  buildings  formed  the  chief  inducement  to  the 
purchase. 

ACTION  to  reoover  money  had  and  receiyed*    The  defendant 
had  judgment  on  demuirary  and  plaintiff  appealed.    The 
facts  appear  in  the  opinion. 

Chumasero  <&  Cfhadwick,  for  appellants. 
Shoier  di  Lowry,  for  respondent. 

ELkowlbs,  J.  The  complaint  in  this  canse  presents  the  follow- 
ing facts  as  constituting  plaintifb'  cause  of  action  : 

Appellants  made  an  agreement  with  respondent  on  the  5th  day 
of  April,  1869,  for  the  purchase  of  a  certain  lot,  together  with  the 
appurtenances  thereto  belonging,  situate  in  the  town  of  Helena. 
Vol.  XXV.— 93 
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In  accordance  with  that  agreement  appellants  paid  respondent 
tl,000,  and  executed  and  delivered  to  J.  H.  Shober  to  be  held  aa 
an  escrow  two  promissory  notes  secured  by  a  mortgage  upon  the 
premises  for  the  sum  of  16,500.  Respondent  made  and  executed 
a  deed  to  said  premises  to  appellants  and  delivered  the  same  to  the 
said  Shober  to  be  held  as  in  escrow.  The  whole  agreement  was  to 
be  consummated  on  the  3d  day  of  May,  1869.  At  that  time  appel- 
lants were  to  pay  respondent  15,500  in  addition  to  the  $1,000 
already  paid.  The  deed  was  to  be  delivered  to  them,  the  mortgage 
and  notes  to  be  delivered  to  respondent.  If  the  appellants  failed 
to  comply  with  their  portion  of  the  agreement  they  were  to  forfeit 
to  respondent  the  11,000  already  paid,  as  liquidated  damages.  That 
appellants  were  to  hold  possession  of  the  premises  from  the  said 
5th  day  of  April  until  the  said  dd  day  of  May.  Appellants  were 
on  the  said  3d  day  of  May  willing  and  ready  to  pay  the  respondent 
the  sum  of  15,500,  and  in  all  respects  to  comply  with  the  terms  of 
their  agreement  The  buildings  on  said  premises  were  worth  the 
sum  of  16,500.  Respondent  was  unable  to  comply  with  his  por- 
tion of  the  agreement,  for  the  reason  that  on  the  28th  day  of  April 
these  buildings  were  destroyed  by  fire,  and  respondent  was  unable 
to  deliver  the  premises  as  they  were  on  the  day  of  agreement.  Ap- 
pellants claim  judgment  for  the  tl,000  paid  respondent. 

The  respondent  filed  a  general  demurrer  to  the  complaint,  set- 
ting forth  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  sustained  the  demurrer.  The  appellants  ap- 
peal to  this  court,  assigning  as  error  this  ruling  of  the  court  below. 

The  question  presented  in  this  case  is,  could  the  appellants,  when 
it  became  impossible  for  the  respondent,  without  any  fault  of  his, 
to  deliver  the  premises  with  all  the  buildings  thereon,  as  they  were 
at  the  time  of  the  agreement,  to  them  on  the  5th  day  of  May,  re- 
scind the  agreement  ? 

There  is  no  allegation  that  the  respondent  could  not  convey  to 
them  a  good  and  valid  title  to  the  lot.  There  is  none  that  the 
buildings  were  the  chief  inducement  to  the  agreement,  and  a 
prayer  that  the  contract  be  rescinded  for  that  reason.  The  appel- 
lants seem  to  have  considered  that  the  destruction  of  these  build- 
ings entitled  them  to  rescind  the  contract. 

If  the  buildings  had  been  damaged  without  the  fault  of  respond- 
eut,  to  the  extent  of  $5,  so  that  he  could  not  have  delivered  the 
premises  to  appellants  in  the  same  condition  they  were  at  the  date 
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of  the  agreement,  in  principle  the  same  reasons  would  exist  for 
rescinding  the  agreement  as  exists  in  this  case.  If  any  other  rule 
prevailed,  the  right  to  rescind  an  agreement  would  depend  upon 
the  amount  of  damages  done  the  premises  bargained  for,  and  it 
would  devolve  upon  the  court  to  decide  when  a  sufficient  amount 
of  damages  had  been  done,  premises  bargained  for,  to  warrant  a 
contracting  party  to  rescind  the  agreement.  We  have  been  unable 
to  find  any  authority,  and  do  not  believe  that  any  exists,  to  the 
effect  that  where  an  appurtenance  to  real  estate,  which  was  not  the 
chief  inducement  to  the  purchase  of  the  same,  has  been  damaged, 
or  even  destroyed,  without  any  fault  of  the  vendor,  so  that  he  could 
not  deliver  the  premises  on  the  day  they  were  to  be  delivered  to 
the  vendee  in  the  same  condition  they  were  on  the  day  the  agree- 
ment was  made,  the  vendee  would  have  the  right  to  rescind  the 
agreement  altogether. 

Believing  that  such  is  not  the  law,  we  find  no  error  in  the  ruling 
of  the  court  below. 

It  is  true,  if  the  premises  were  respondent's  at  the  time  of  the 
fire,  the  loss  of  the  buildings  would  be  his,  and  the  appellants 
might  have  their  value  deducted  from  the  amount  they  were  to  pay 
him  for  the  premises ;  or,  if  the  buildings  were  the  chief  induce- 
ment for  the  purchase  of  the  premises,  perhaps  a  court  of  equity 
would,  for  this  reason,  order  the  agreement  rescinded  and  canceled. 
But  to  allow  a  vendee  to  rescind  an  agreement  for  the  purchase  of 
real  estate,  for  a  damage  to  an  appurtenance  thereto,  without  any 
fault  of  the  vendor,  which  could  be  compensated  for  in  money, 
would  be  going  farther  than  we  think  we  would  be  warranted.  For 
the  same  reason  we  see  no  reason  why  the  vendor  might  not  rescind 
the  agreement.  He  is  without  fault,  and  the  obligations  of  an 
agreement  are  mutual ;  hence,  if  one  could  i*escind,  why  not  the 
other  ?  Yet  who  doubts  that  the  vendees  in  this  case  might  have 
maintained  an  action  for  a  specific  performance  of  this  agreement, 
had  they  performed,  or  offered  to  perform,  their  part  of  the  agree- 
ment, and  could  have  had  the  value  of  the  building  deducted  from 
the  amount  to  be  paid  for  the  premises  ? 

These  being  the  views  of  the  court  in  this  case,  the  judgment 
of  the  court  below  is  affirmed. 

Exceptions  overruled. 
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MoHTAKA  y.  Whitgoicb. 

a  Mont.  359.) 

Funimikm  —  Etidence  neosuarff  to  utMM  ofenm. 

On  the  trial  of  a  peraon  indicted  for  fornication  it  is  eaaential  to  proTa  affirm^ 
atiTely  that  he  was  unmarried  at  the  time  of  the  alleged  oflfenae. 

COKYIGTION  of  fomic»tion.    The  facts  are  stated  in  the  opin- 
ion. 

W,  R  Sanders  and  Lawrence  2/y  Badges,  for  appellant 

J,  A.  Johnston,  District  Attorney,  and  J,  IT.  Shoier,  for  respond* 
ent. 

Waixb,  C.  Jl  This  case  is  here  npon  appeal  from  the  judgment 
and  yerdict  in  the  coart  below,  and  from  the  order  oyerroling  a 
motion  for  a  new  triaL 

This  is  an  indictnient  for  fornication,  drawn  npon  the  one  hnn- 
dred  and  twaitj-serenth  section  of  the  ''Act  concerning  crimes 
and  punishments,"  Statutes  1865,  p.  209,  wherein  it  is  alleged  that 
on  the  20th  day  of  January,  1869,  at  the  county  of  Lewis  and 
Clarke,  the  defendants  Edward  Whitcomb  and  Catharine  Durgen 
did  then  and  there  unlawfully  live  together  in  an  open  state  of 
fornication,  the  said  Whitcomb  being  then  and  there  a  single  and 
unmarried  man,  and  the  said  Durgen  being  then  and  there  a  single 
and  unmarried  woman. 

This  was  the  separate  trial  of  the  defendant  Whitcomb.  Among 
the  errors  complained  of,  as  shown  by  the  record,  are  the  following: 

1.  The  refusal  of  the  court  to  give  the  following  instruction  to 
the  jury,  asked  for  on  behalf  of  the  defendant:  ''  The  jury  are 
instructed  that  it  deyolves  upon  the  prosecution  to  prore  every 
material  allegation  necessary  to  constitute  the  crime  charged;  that 
it  is  a  material  point  to  prove  that  the  parties  charged  were  not 
intermarried,  and  that,  in  the  absence  of  any  testimony  upon  that 
point,  the  jury  cannot  presume  that  the  defendants  were  associ- 
ating unlawfully." 

2.  The  giving  of  the  following  instruction  to  the  jury,  asked  for 
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by  the  prosecation:  *^  That  it  deyolves  upon  the  presecntion  to 
prore  ererj  materifd  allegation  necessary  to  constitate  the  crime 
charged;  that  it  is  a  material  point  that  the  jury  should  believe 
that  the  parties  charged  were  not  intermarried,  an  1,  if  there  is  a 
reasonable  doubt  upon  that  point,  the.  jury  cannot  presume  that 
the  defendants  were  associating  unlawfully,  in  case  there  is  evi- 
dence sufficient  to  raise  a  reasonable  doubt  in  the  mind  of  the 
jury  upon  that  point." 

It  was  necessary  to  aver  the  indictment,  and  to  prove  upon  the 
trial  that  the  defendant  was  single  and  unmarried;  for  the  mean- 
ing of  the  term  '^  fornication  "  is  the  carnal  and  illicit  intercourse 
of  an  unmarried  person  with  the  opposite  sex.  It  is  impossible: 
for  a  married  man  and  a  married  woman  to  commit  fornication.. 
Unlawful  sexual  intercourse,  and  open  and  unlawful  living  to- 
gether of  a  marned  man  and  married  woman,  or  where  either  are 
married,  and  thus  have  intercouse  or  live  together,  is  adultery; 
and  the  same  state  of  facts  existing  between  unmarried  persons, 
nan  and  wonuin,  is  fornication. 

We  have  carefully  examined  the  record  of  evidence  and  testi- 
mony in  this  case,  and  we  find  that,  upon  the  trial  of  this  case, 
there  was  no  testimony  offered  or  received  showing  or  tending  to 
show  that  these  defendants  were  not  married  at  the  time  the  crime 
is  alleged  to  have  been  committed. 

If  they  were  living  together  in  an  open  and  notorious  manner,  it 
would  be  but  a  reasonable  presumption  to  presume  that  they  were 
so  living  lawfully  and  as  they  had  a  right  to  do,  and,  in  the  absence 
of  any  proof  to  show  that  they  were  unmarried,  a  conviction  for 
fornication  oaght  to  be  impossible.  Even  the  married  condition  of 
either  of  the  parties  would  change  the  nature  of  the  crime,  so  that 
the  married  or  unmai*ried  condition  of  these  defendants,  or  either 
dt  them,  was  a  most  material  inquiry  upon  the  trial,  and  the 
absence  of  any  proof  upon  the  subject  renders  a  conviction  legally 
impossible. 

The  foregoing  instruction  asked  for  and  given,  on  behalf  of  the 
prosecution,  is  inherently  wrong.  It  will  be  observed  that  it 
authorizes  the  jury  to  form  an  opinion  as  to  the  married  or  unmar- 
ried condition  of  these  defendants,  from  their  own  knowledge  and 
belief,  in  the  absence  of  any  testimony  on  the  subject. 

It  is  an  old  and  familiar  doctrine  that  juries  must  have  or  form 
BO  belief,  except  what  they  believe  from  the  testimony  produced 
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before  them  at  the  trial.  Any  other  rule  would  destroy  this  goaid- 
iaii  of  our  rights  and  liberties  —  the  trial  by  jury.  The  jnry  mast 
believe  from  the  testimony^  legally  produced  before  them  in  open 
court,  and  from  that  alone ;  and  any  instruction  of  the  coart  that 
permits  the  private  belief  or  private  knowledge  of  a  juryman  to 
sway  his  findings  or  his  judgment  is  wrong  and  beyond  remedy. 

Tlie  judgment  of  the  court  below  is  set  aside,  and  a  new  trial 
granted. 

Exeeptvms  su^aineeL 


United  States  y.  Sacbambnto. 

(2  Mont.  OB.) 

Criminal  law  —  Waiver  of  right  to  be  confronted  with  witneeiee  —  BMmtee. 

Where  the  public  prosecutor  moved  to  postpone  the  trial  of  a  pereon  indicted 
for  a  xnisdemeaDor,  on  account  of  the  absence  of  witueflaes^and  the  counsel 
for  the  accused  offered  in  open  court  to  admit  that  the  witnesses,  if  present, 
would  testify  to  the  facta  stated  in  the  moving  affidavit,  and  the  application 
was  denied,  held,  (1)  that  the  prisoner  waived  his  constitutional  right  to  be 
confronted  with  the  witnesses,  and  (2)  that  the  affidavit  was  competent  evi- 
dence for  the  prosecution . 

CONVICTION  for  selling  spirituous  liquors  to  an  Indian.    The 
opinion  states  the  facts. 

Shober  £  Lowry,  for  appellant 

M.  0.  Page,  United  States  Attorney,  for  respondent 

Servis,  J.  At  the  November  term  of  the  District  Oourty  A.  D. 
1874,  sitting  as  a  court  for  the  trial  of  causes  arising  under  the 
Constitution  and  laws  of  the  United  States,  the  appellant  was 
indicted  for  a  violation  of  an  act  of  the  Congress  of  the  United 
States,  passed  March  15,  1864,  amending  an  act  regulating  trade 
and  intercourse  with  the  Indians,  passed  June  30,  1834,  whereby  it 
is  provided  that,  if  any  person  shall  sell,  exchange,  give,  barter  or 
dispose  of  any  spirituous  liquors  or  wine  to  any  Indian,  under  the 
charge  of  any  Indian  agent  appointed  by  the  United  States,  or 
shall  introduce  or  attempt  to  introduce  any  spirituous  liquors  or 
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wine  into  the  Indian  country,  snch  person,  on  conviction  thereof, 
etc.,  shall  be  imprisoned,  etc.     13  U.  S.  Stats.  29. 

The  indictment  charges,  in  substance,  that,  on  the  2dd  day  of 
September,  1874,  the  appellant  did  unlawfully  dispose  of  one  gill 
of  spirituous  liquors,  to  wit,  whisky,  to  one  John  Doe,  an  Indian, 
whose  real  name  was  unknown  to  the  grand  jury,  said  Indian  being 
then  under  the  charge  of  the  Indian  agent  for  the  Blackfeet  and 
other  neighboring  tribes  of  Indians  within  the  Territory  of  Mon- 
tana. 

To  this  indictment  the  appellant,  upon  being  arraigned,  pleaded 
not  guilty,  and  demanded  an  immediate  trial.  The  United  States 
attorney  then  moved  the  court,  upon  affidavit,  for  a  continuance 
of  the  trial  until  the  next  succeeding  term  of  the  court.  The  affi- 
davit set  forth  :  That  one  Strangle  Wolf  and  one  Mary  Kite  were 
material  witnesses  for  the  prosecution,  and  without  their  testimony 
he  could  not  safely  proceed  to  trial ;  thai  he  expected  to  prove  by 
said  witnesses  all  the  facts  charged  in  the  indictment ;  that  said 
witnesses  were  present  and  saw  the  appellant  dispose  of  said  spirit- 
uous liquors  to  said  John  Doe,  as  alleged  in  said  indictment ;  and 
averred  his  inability  to  procure  said  witnesses  at  said  term,  assign- 
ing ft  good  cause  therefor. 

The  defendants'  attorney,  in  open  court,  then  offered  to  admit 
that  the  witnesses  named  in  said  affidavit  would,  if  present  in 
court,  testify  to  the  facts  set  forrh  in  said  affidavit,  whereupon  the 
court  refused  to  continue  the  case,  and  a  jury  was  duly  impaneled 
to  try  the  cause. 

Upon  the  trial  the  prosecution  offered  to  read  in  evidence,  to  the 
jury,  the  said  affidatit  for  a  continuance,  to  which  the  appellant, 
by  his  counsel,  objected.  The  objection  was  overruled  by  the  court, 
and  said  affidavit  was  read  to  the  jury,  and  appellant  then  excepted. 
This  is  all  the  evidence  which  is  set  out  in  the  record.  The  appel- 
lant was  convicted  and  sentenced  to  the  penitentiary. 

After  the  judgment  and  sentence  by  the  court,  the  appellant,  by 
his  counsel,  moved  the  court  for  a  new  trial,  assigning  as  the 
grounds  therefor  the  ruling  of  the  court  in  permitting  the  intro- 
duction, to  the  jury,  of  said  affidavit  for  a  continuance.  The 
court  overruled  the  motion,  and  the  appellant  excepted.  Upon 
this  record  and  state  of  facts,  the  appellant  asks  this  court  to 
reverse  said  judgment  and  sentence.  The  introduction  of  said  affi- 
davit to  the  jury  is  the  error  which  is  assigned. 
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Tbi«  raiaes  the  question,  whether  a  defendant,  indicted  for  a 
misdemeanor,  which  is  the  case  at  bar,  can  waive  the  right  gnar- 
anteed  by  the  sixth  article  of  the  amendment  to  the  Conatitation, 
which  provides  that  a  defendant,  in  all  criminal  prosecutions,  shall 
enjoy  the  right  '^  to  be  confronted  with  the  witnesses  against  him." 
Upon  an  examination  of  the  authorities  we  have  no  doubt  that 
aach  waiver  can  be  made.  In  the  early  days  of  the  conunon  law, 
when  a  person  indicted  for  crime  was  not  allowed  to  appear  and  be 
defended  by  counsel,  and  where  the  court  alone  was  his  legal 
adviaer,  it  would  seem  that  he  could  waive  no  legal  right  But 
this  has  long  since  ceased  to  be  the  law  in  England,  and  was  never 
recognized  as  the  law  in  this  country  ;  certainly  not  since  the  adop- 
tion of  the  amendment  to  the  Constitution,  above  cited.  1  Bishop's 
Orim.  Proc.  428,  and  cases  there  cited. 

The  counsel  for  the  appellant  insists  that  his  admission,  relatiTe 
to  the  affidavit  for  a  continuance,  extended  only  to  the  belief  of 
the  affiant  that  the  absent  witnesses  would  testify  as  therein  set 
forth.  This  seems  to  be  more  of  a  technical  than  a  real  or  legal 
objection.  The  admission  was  that  the  witnesses  named  in  the  affi* 
davit,  if  present,  would  tf«tify  to  the  facts  as  stated  in  the  affida- 
vit, which,  if  nncon  trover  ted,  would  have  warranted  a  conviction. 
This  must  have  been  the  admission  according  to  the  understanding 
of  the  court  and  counsel,  or  the  court  would  have  entertained  the 
motion  and  continued  the  case.  Therefore  the  admission  was  a 
waiver,  by  the  appellant,  of  his  constitutional  right  to  be  con- 

fronted  by  the  witnesses  against  him. 

Judgment  fi^rfMd. 


BtaN  v.   GlLXKB. 

(SMont.  a7.) 
Negligence  —  Sndence — Declarationi  of 

In  an  action  by  a  paseenger  against  a  common  carrier  of  pasBongers,  to  reoovet 
compensation  for  injuries  sustained  by  the  oTertuming  of  defendants' 
sleigh,  the  declarations  of  defendants'  driyer,  immediately  .after  the  acci- 
dent, to  the  effect  that  the  accident  occurred  through  hia  caielMBneaa.  an 
outside  his  authority,  and  are  incompetent  as  evidence. 
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When  a  pablic  sleigii  wma  proceeding  at  a  moderate  degree  of  speed,  on  a 
good  level  road,  and  without  any  apparent  cauee  auddenlj  turned  to  one 
aide,  and  threw  a  paaaenger  from  his  seat,  injuring  him,  without  anj  fault 
on  his  part,  hM^  that  a  prima  fade  case  of  negligence  la  establlahed  bjr 
proof  of  these  facta 

ACTION  for  damages  for  persoiuil  injuries.    The  opinion  states 
the  facts. 

Chunuuero  A  Ghadwick  and  cTl  O.  Spratt,  for  appellants. 
W.  F.  Sanders  and  Johnston  (§  Tools,  for  respondents. 

B1AKE9  J.  The  appellants  are  hnsband  and  wife,  and  bring  this 
action  to  recoTer  damages  for  a  personal  injury  sustained  by  the 
wife,  December  15, 1873,  in  consequence  of  the  alleged  negligence 
of  the  respondents.  At  this  time  the  respondents  were  carriers  of 
passengers  in  the  Territory  and  received  the  fare  from  appellants 
for  their  transportation  from  Watson  to  Helena.  At  a  point  near 
Beavertown,  the  respondents'  sleigh  or  "  bob-sled,"  in  which  the 
passengers  were  being  conveyed,  was  turned  suddenly  on  one  side 
and  Mrs.  Kyan,  one  of  the  appellants,  was  thrown  about  seven 
feet  from  her  seat  and  received  the  injury  described  in  the  com- 
plaint. At  the  trial,  the  court  sustained  the  motion  of  the 
respondents  for  a  nonsuit,  and  we  are  called  upon  to  review  this 
ruling. 

In  this  class  of  cases  it  is  the  well-settled  rule  that  it  was  neces- 
sary for  the  appellants  to  prove  that  there  was  no  negligence,  or 
want  of  due  and  reasonable  care  on  their  part  which  contributed 
to  the  injury,  and  that  it  was  caused  entirely  by  the  want  of  such 
care  on  the  part  of  the  respondents.  Southworth  v.  0,  C.  &  N. 
S,  Co.y  105  Mass.  342.  In  this  action  the  accident  was  not  the 
effect  of  any  act  of  the  appellants,  and  there  is  only  one  question 
before  us  for  determination.  Did  the  evidence  tend  to  prove  that 
the  sleigh  was  overturned  by  the  negligence  of  the  respondents,  or 
their  servant  ? 

The  appellants  claim  that  the  court  erred  in  excluding  the  decla- 
rations of  the  driver  of  the  respondents,  which  were  made  imme- 
diately after  the  accident  and  during  the  time  that  he  was  engaged 
in  the  performance  of  his  duties.  He  then  said  that  he  was  sorry 
that  she  (Mrs.  Ryan)  was  hurt;  that  he  could  have  avoided  the 
Vol.  XXV. —91 
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overturning  of  the  sleigh  if  he  had  been  paying  the  slightest  atten- 
tion; and  that  it  was  his  carelessness^  and  there  was  no  necessity 
for  it.  The  representations  or  admissions  of  this  agent  will  bind 
the  respondents^  if  they  were  made  within  the  scope  of  the 
authority  which  had  been  confided  to  him.  Story  on  Agency, 
§  134.  We  think  that  an  examination  of  the  following  cases  shows 
that  this  principle  is  not  applicable  to  the  statements  of  the 
respondents'  driyer,  which  the  appellants  sought  to  prove  in  the 
court  below.  In  Lxiby  v.  Hudson  R,  R.y  17  N.  Y.  131,  it  was 
held  that  the  declarations  of  the  driver  of  a  car,  which  had  run 
against  and  injured  a  person,  made  after  the  accident  occurred 
and  while  he  was  in  charge  of  the  car,  that  he  conld  not  stop  the 
car  because  the  brakes  were  out  of  order,  were  not  competent 
against  the  company  that  employed  the  driver.  In  Robinson  y. 
Mtchburg  R,,  7  Gray,  92,  which  was  an  action  against  a  railroad 
corporation  for  damages  caused  by  a  collision  through  the  negli- 
gence of  the  engineer,  it  was  held  that  the  declarations  of  the 
engineer  respecting  the  accident,  made  a  number  of  days  afterward, 
were  not  competent  against  the  company.  The  Supreme  Court  of 
the  United  States  has  recently  considered  the  same  question  in 
Packet  Co.  V.  Clotigh,  20  Wall.  628.  It  was  held  that  the  conver- 
sation of  the  captain  of  a  steamboat  with  a  party  who  was  injured 
in  going  upon  the  boat,  made  two  and  one-half  days  after 
the  accident  occurred,  in  which  he  stated  that  the  injury  was 
caused  by  the  carelessness  of  the  hands  in  failing  to  put  out  the 
regular  plank,  was  not  competent  against  the  owners  of  the  boat. 
Mr.  Justice  Strong,  in  delivering  the  opinion  of  the  court,  said: 
''  But  an  act  done  by  an  agent  cannot  be  varied,  qualified  or  ex- 
plained either  by  his  declarations,  which  amount  to  no  more  than 
a  mere  narrative  of  a  past  occurrence,  or  by  an  isolated  conversa- 
tion held,  or  an  isolated  act  done  at  a  later  period.  1  Taylor  on 
Evidence,  §  526.  The  reason  is  that  the  agent  to  do  the  act  is  not 
authorized  to  narrate  what  he  had  done  or  how  he  had  done  it,  and 
his  declaration  is  no  part  of  the  '  res  gestm.' "  In  a  later  case,  the 
same  high  tribunal  held  that  "the  opinion  of  an  agent,  based 
upon  past  occurrences,  is  never  to  be  received  as  an  admission  of 
his  principals  **♦♦/'  Lisurance  Co.  v.  Mahone,  21  Wall. 
157.  Sir  William  Grakt  discusses  this  proposition  in  Fairlee  v. 
Hastings,  10  Ves.  123,  and  says:  "If  any  fact,  material  to  the 
interest  of  either  party^  rests  in  the  knowledge  of  an  agent,  it  is 
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to  be  proved  by  his  testimony^  not  by  his  mere  assertion."  Story 
on  Agency,  §  136,  and  cases  there  cited;  Anthony  y.  Estabrook,  1 
Col.  76,  and  cases  there  cited;  M,  A  M,  R.  Co,  y.  Finney,  10  Wis. 
388. 

In  the  case  at  bar,  what  the  driver  said  to  the  appellants  con- 
cerning the  accident  was  the  narrative  of  a  past  occurrence  and 
conld  not  afFect  the  liability  of  his  principals.  In  the  authorities 
which  have  been  referred  to,  the  number  of  hours  or  days  that 
elapsed  after  the  occurrence  of  the  accident  complained  of,  and 
during  which  the  agent  made  certain  admissions  against  his  prin* 
cipal,  is  treated  as  an  immaterial  fact.  If  they  were  uttered  before 
the  journey  upon  which  the  injured  party  entered  was  ended,  they 
were  mere  narration.  When  the  respondents'  driver  made  the 
statements  to  the  appellants,  which  have  been  specified,  ^^  the  acci- 
dent was  past,"  and  the  injury  to  Mrs.  Ryan  was  complete.  '^The 
only  wrong  she  sustained,  if  any,  had  been  consummated.''  Packet 
Co,  V.  Clough,  supra.  Therefore  the  court  did  not  err  in  excluding 
the  declarations  of  the  respondents'  driver. 

It  will  be  necessary  to  state  the  testimony  of  the  appellants  relat- 
ing to  the  alleged  negligence  of  the  respondents,  to  show  the  nature 
of  the  legal  question  which  must  now  be  considered.  It  appears 
that  the  appellants  had  been  conveyed  in  a  coach  from  Watson  to 
a  point  which  is  south  of  Beavertown,  where  the  sleigh  or  "  bob- 
sled" was  furnished  by  the  respondents  for  the  purpose  of  trans- 
porting the  appellants  and  exp]*ess  matter  and  mail  sacks.  When 
the  accident  took  place  the  parties  were  traveling  upon  a  good 
level  road  at  the  rate  of  about  five  or  six  miles  per  hour,  and  the 
snow  on  the  ground  made  fine  sleighing.  The  horses  were  strong 
and  under  the  control  of  the  respondents'  driver  and  were  stopped 
immediately,  without  any  difficulty,  and  the  sled  did  not  run  out 
of  the  road  or  track.  The  appellants  know  of  no  cause  for  the 
upsetting  of  the  sleigh,  although  Mr.  Ryan,  one  of  the  appellants, 
made  a  careful  examination  at  the  time  for  the  purpose  of  discov- 
ering it.     Upon  this  subject,  the  evidence  does  not  enlighten  us. 

When  these  facts  are  reviewed  it  will  be  seen  that  only  one  ques- 
tion can  be  discussed.  Did  the  appellants  support  their  allegation 
of  negligence  on  the  part  of  the  respondents  by  producing  testi- 
mony, which  tended  to  prove  that  the  accident  occurred,  without 
the  fault  of  the  appellants,  under  the  circumstances  which  have 
been  pointed  out? 
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The  complMnt  ia  this  case  contains  the  same  allegations  as  the^ 
declaration  at  common  law  in  similar  actions.  No  contract  between 
the  appellants  and  respondents  is  set  forth  in  the  pleadings,  or 
mentioned  in  the  evidence,  which  is  in  conflict  with  the  obligationfr 
that  the  law  has  imposed  npon  the  respondents  as  common  carriera 
of  persons.  The  appellants  were  passengers  for  hire.  What  waa 
the  dnty  of  the  respondents?  They  were  required  to  cany  the  ap- 
pellants from  Watson  to  Helena  as  safely  as  human  foresight  and 
reasonable  care  would  permit.  The  nature  and  limitatious  of  thift 
obligation  have  been  defined  accurately  in  the  following  authori- 
ties. "  Carriers  of  passengers  for  hire  are  bound  to  use  the  utmost 
care  and  diligence  in  the  proTiding  of  safe,  sufficient  and  suitable^ 
coaches,  harnesses,  horses  and  coachmen  in  order  to  prevent  those^ 
injuries  which  human  care  and  foresight  can  guard  against ''^ 
Ingalls  y.  Bilhy  9  Mete.  1.  The  proprietor  of  a  stage-coach  coto- 
nants  that  he  will  insure  the  safe  carriage  of  passengers  by  the  ex* 
ercise  of  extraordinary  diligence  and  care,  and  is  responsible  for 
any  neglect.  Fairchild  v.  California  S,  Co.,  13  Cal.  605.  "Out 
of  special  regard  for  human  life,  and  acting  upon  the  presumption 
that  every  man  who  commits  his  person  to  the  charge  of  others 
expects  from  them  a  higher  degree  of  care  for  his  bodily  safety 
than  they  would  bestow  upon  the  preservation  of  his  property,  tho 
law  very  wisely  exacts  from  a  carrier  of  passengers  for  hiw  th» 
utmost  care  and  skill  which  prudent  men  are  accustomed  to  use- 
under  similar  circumstances. '^  Shearman  &  Bedfield  on  Negli- 
gence, §  266,  and  cases  there  cited ;  Story  on  Bailments,  §  601; 
Mcken  v.  Jones,  28  Cal.  627;  Wkeaton  v.  N.  B.  £  M.  R.  R.  Co.y 
36  id.  590;  Stolen  v.  Saltonatall,  13  Pet.  181;  Th$  Nitroglycerin 
casBy  15  Wall.  537;  Angell  on  Carriers,  g§  521-'.24,  568,  and  cases 
there  cited;  Wharton  on  Negligence,  §  627,  n.  3;  2  Kenfs  Com* 
601,  and  notes. 

Did  the  respondents  violate  any  of  these  duties  which  wero 
incumbent  upon  them?  The  respondents  had  the  exclusive  con- 
trol and  management  of  the  sleigh  when  it  was  upset.  The  nature 
of  the  accident  has  been  explained  by  the  testimony.  Should  the 
question  whether  there  was  a  want  of  due  and  reasonable  care  on 
the  part  of  the  respondents  have  been  submitted  to  the  jury?  Tho 
sufficiency  and  effect  of  the  evidence  on  behalf  of  the  appellants 
appear  to  be  determined  in  many  cases.  The  Supreme  Court  of 
the  United  States  has  considered   these  questions.     In  Siokes  i^ 
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JSaUonstdlly  13  Pet  181,  the  plaintiff  commenced  an  action  to 
irecorer  damages  for  an  injury  snstained  by  his  wife  by  the  upset- 
ting of  a  stage-coach  in  which  she  was  a  passenger.  The  court 
Sield  that  '^  the  facts  that  the  carriage  was  upset,  and  the  plaintifTs  j 

wife  injured,  are  prima  facie  evidence  that  there  was  carelessness,  ii 

or  negligence,  or  want  of  skill  on  the  part  of  the  dri?er,and  throws 
upon  the  defendant  the  burden  of  preying  that  the  aocident  was 
not  occasioned  by  the  driver's  faulf  In  Railroad  Co,  y.  Pollard^ 
^2  Wall.  348,  the  doctrine  of  the  case  of  Stokes  y.  SaltonekMy  supra, 
was  attacked  by  the  couusel  for  the  plaintiff  in  error,  but  Mr. 
Chief  Justice  Waitb  said:  *'  We  see  no  necessity  for  reconsidering 
that  case."  In  The  Nitro-glycerine  case,  supra,  Mr.  Justice  Field 
<leliyered  the  opinion  and  said:  '^The  cases  between  passengers  and 
carriers  for  injuries  stand  upon  a  different  footing.  The  contract 
of  the  carrier  being  to  carry  safely,  the  proof  of  the  injury  usually 
establishes  a  prima  facie  case,  which  the  carrier  must  oyercome. 
His  contract  is  shown,  prima  facie  at  least,  to  have  been  violated 
by  the  injury."  In  Boyce  t.  California  S.  Co.,  26  Cal.  460,  the 
plaintiff  brought  the  action  to  recover  damages  on  account  of  per- 
sonal injuries  sustained  by  him  by  reason  of  the  upsetting  of  the 
defendant's  coach  on  which  he  was  a  passenger.  Mr.  Ohief  Justice 
Saxdebson  delivered  the  opinion  and  said:  '^  Admitting  for  the 
sake  of  the  argument,  that  the  allegation  of  negligence  is  as  nar- 
row as  counsel  for  appellant  claims  it  to  be,  and  that  the  cause  of 
the  accident  is  unexplained  by  the  testimony,  and  that  the  general 
Imputation  of  the  driver  for  care  and  skill  is  established  beyond 
■question  by  the  evidence,  it  does  not  follow  that  the  overturning 
of  the  coach  is  to  be  charged  to  the  account  of  unavoidable  acci- 
dent, or  to  some  canse  which  human  care  and  foresight  could  not 
prevent,  and  therefore  the  defendant  excused  from  all  liability  for 
the  consequences  to  the  plaintiff.  The  argument  places  the  burden 
of  explanation  upon  the  shoulders  of  the  plaintiff;  but  unfortu- 
nately for  the  argument,  the  law  places  it  upon  the  shoulders  of 
the  defendant.  Upon  the  trial  of  an  action  of  this  chanicter,  it  is 
only  necessary  for  the  plaintiff  to  prove  the  overturning  of  the 
eoach  and  the  injuries  caused  thereby.  Having  done  this  he  may 
rest,  for  the  presumption  is  that  the  overturning  occurred  through 
the  negligence  of  the  coachman,  and  the  burden  of  proving  that 
there  has  been  no  negligence  is  cast  upon  the  defendant.  How  the 
overtaming  ooenrred  is  bo  part  of  the  plaintiff's  case.    The  fact  I 
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that  the  coach  did  OTortarn  is  all  that  he  need  establish  in  order  to 
recoyer  for  such  injuries  as  he  may  have  sastained.  In  order  to 
rebut  this  presumption  of  negligence,  the  defendant  must  sho\r 
that  the  overturning  was  the  result  of  inevitable  casualty,  or  some 
other  cause  which  human  care  and  foresight  could  not  prevent, 
for  the  law  holds  liim  responsible  for  the  slightest  negligence,  and 
will  not  hold  him  blameless  except  upon  the  most  satisfactory 
proofs.  In  doing  this  the  defendant  must  necessarily  explain  how 
the  overturning  occurred,  and  if  he  fails  to  do  this,  the  presump- 
tion of  negligence  remains.  *  *  *  Counsel,  by  admitting  that 
the  overturning  occurred,  to  the  personal  injury  of  the  plaintiff, 
and  that  such  overturning  is  unexplained  by  the  evidence,  admits 
that  a  cause  of  action  has  been  established,  against  which  he  has 
shown  no  defense."  In  Yeoinans  v.  C.  U.  S.  N.  Co.,  44  Cal.  84,  the 
case  of  Boyce  v.  California  8.  Co,^  supra,  was  affirmed,  and  the 
court  refers  to  "  the  application  of  the  well-settled  principle,  that 
as  between  a  passenger  and  a  common  carrier  of  passengers,  the 
proof  of  the  occurrence  of  an  accident,  without  fault  of  the  passen- 
ger, is  prima  facie  proof  of  negligence  on  the  part  of  the  carrier." 
The  legal  principles  which  have  been  announced  are  applicable  to 
this  case,  and  are  sustained  by  the  authorities.  Story  on  Bail- 
ments, §  601,  as  Fairchild  v.  California  8,  Co,,  supra  ;  Ficken  v. 
JonM,  supra ;  Feital  v.  Middlesex  R.  Co.,  109  Mass.  405 ;  Angell 
on  Carr.,  §§  61,  569,  and  cases  there  cited  ;  Shearman  &  Uedfield 
on  Negl.,  §  280,  and  cases  there  cited  ;  McEinney  v.  Neil,  1  Mc- 
Lean, 540 ;  Stockton  v.  Frey,  4  Gill.  406 ;  Farish  v.  Reigle,  11 
Gratt.  697  ;   Wilkie  v.  Bohter,  3  E.  D.  Smith,  327. 

It  follows  that  there  was  evidence  relating  to  the  alleged  negli- 
gence of  the  respondents,  which  should  have  been  submitted  to  the 
jury.  The  court  erred  in  assuming  that  the  testimony  did  not 
have  a  tendency  to  prove  that  there  was  a  want  of  due  and  reason- 
able care  on  the  part  of  the  respondents.  The  authorities  which 
have  been  cited  refer  to  the  upsetting  or  overturning  of  a  coach  or 
wagon.  The  respondents  used  voluntarily  a  sleigh  or  "bob-sled" 
upon  a  portion  of  the  route  between  Watson  and  Helena,  and 
allege  in  their  answer  that  this  means  of  conveyance  was  the  most 
convenient  and  suitable  at  the  place  where  the  accident  occurred. 
There  is  nothing  in  the  character  of  this  vehicle  which  modifies 
the  rules  of  law  that  have  been  referred  to. 

It  is  therefore  ordered  that  the  judgment  of  the  ooort  below  be 
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reyened  with  costs,  and  that  the  action  be  remanded  for  a  new 
triaL 

Judgmmii  r»versecL 
Enowlbs,  J.,  concnrred. 

Wadb,  0.  J.,  dissenting.  I  hold,  with  the  majorily  of  the  courts 
that  the  declarations  of  the  driyer  were  properly  excluded,  but  as 
to  the  other  branch  of  the  case  I  haye  serious  doubts  as  to  the  cor- 
rectness of  the  decision,  and  express  my  own  yiews  npdin  the  que§* 
tion  as  follows  :  [Best  of  opinion  omitted.] 
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(8  Oolo.  8B0.) 
Promiuory  note — TiegatiabUUy — Wagmr, 

A  prmnlsAory  note,  execated  upon  a  wager  that  a  railroad  will  not  be  com- 
pleted to  a  certain  point'  at  a  specified  time,  and  payable  at  a  specifled  daf 
in  case  tlie  railroad  is  so  completed,  is  void  as  a  wager  contract,  and  also  be- 
cause of  the  uncertainty  whetlier  the  condition  upon  wliich  payment  de- 
pends will  ever  be  fulfilled. 

ASSUMPSIT  tipoQ  a  promissory  note,  made  by  defendant  M- 
dred,  payable  nine  months  from  date  to  the  order  of  one  Bem- 
tngton,  in  consideration  that  'Hhe  railroad  is  completed  and 
cars  running  to  a  point  inside  the  Table  Mountains,  at  Oolden 
City,  Colorado  Territory,  on  or  before  "  a  specified  time,  otherwise 
to  be  null  and  void  ;  and  assigned  to  plaintiff.  There  was  evidence 
that  the  note  was  executed  on  a  wager  as  to  when  the  Colorado 
Central  railroad  would  be  completed  to  Golden  City,  and  that  the 
railroad  was  so  completed  within  the  time  specified  in  the  note. 
Judgment  for  plaintiff. 
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Eldred  v.  Malloy. 
MtUer  d  Markham,  for  plaintiff  in  error. 
A.  H,  DeFrance,  for  defendant  in  error. 

Belfobd^  J.  Notwithstanding  the  fact  that  contracts  of  wager 
have  been  regarded  as  valid  at  common  law^  a  disposition  has  been 
steadily  growing  in  all  respectable  courts  to  discountenance  and 
ignore  them.  It  is  generally  conceded  that  the  principle  was 
engrafted  on  that  system  at  a  time  when  but  little  consideration 
was  given  to  the  subject,  and  the  right  to  recover  in  such  cases 
quite  fully  established  before  any  searching  inquiries  were  made 
into  the  moral  tendencies  of  the  doctrine.  While  bowing  to  the 
authority  of  Lord  Maksfield,  such  able  jurists  as  Ellenborough 
and  Campbell  and  Le  Blanc  have  declined  to  entertain  such  cases, 
while  other  judges  have  refused  to  proceed  as  long  as  any  thing  else 
could  be  found  to  do,  constantly  declaring  that,  were  the  question 
a  new  one,  the  rule  would  be  different. 

The  manifest  disfavor  extended  to  these  contracts  by  the  English 
judges,  and  the  unremitting  efforts  that  are  being  made  to  get  rid 
of  a  rule  established  through  the  inadvertence  of  their  predecessors, 
convinces  me,  that  in  upholding  these  contracts,  the  earlier  deci- 
sions were  founded  on  a  misapprehension  of  the  common  law. 

The  courts  of  this  Territory  have  enough  to  do  without  devoting 
their  time  to  the  solution  of  questions  arising  out  of  idle  bets  made 
on  dog  and  cock  fights,  horse  races,  the  speed  of  ox  trains,  the  con- 
struction of  railroads,  the  number  on  a  dice  or  the  chai*acter  of  a 
card  that  may  be  turned  up.  If  we  enter  upon  the  work  of  settling 
bets  made  by  gamblers  in  one  case,  especially  on  the  time  when  the 
Colorado  Central  railroad  reaches  Golden,  or  when  it  will  reach 
Georgetown,  we  may  despair  of  ever  finding  time  for  the  dispatch 
of  those  weightier  matters  which  affect  the  personal  and  property 
rights  of  the  respectable  people  in  this  Territory.  If  the  gate  is 
once  opened  for  this  kind  of  litigation,  it  is  more  than  probable 
that  we  may  be  overrun  with  questions  arising  ont  of  bets.  The 
spirit  of  our  laws  discountenances  gambling.  Penalties  are  pre- 
scribed against  gaming,  and  I  can  see  no  difference  in  principle  in 
the  bet  that  the  faro  dealer  will  turn  up  a  jack  the  next  turn  and 
the  bet  that  the  railroad  will  be  built  to  Table  Mountain  in  so 
many  days. 

It  would  be  an  anomaly  in  law  to  punish  8  man  for  the  one  bet 
and  reward  him  for  the  other.    The  character  of  this  case  seems  to 
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be  unique  throughout.  Bemingtou,  the  original  payee  of  thii 
paper,  sold  it  to  Gorman  for  fifteen  dollars,  and  he  assigned  it  to 
Malloy  for  nothing.  The  document  seems  to  preserve  its  original 
character  throughout  all  its  stages.  It  originated  in  a  venture  and 
has  had  a  venturesome  career.  From  five  hundred  dollars  it  hu 
degenerated  to  zero.  Appreciating  the  regrets  of  English  judges 
over  the  establishment  of  a  wrong  rule  in  Great  Britain,  we  are  in 
favor  of  making  a  correct  start  here,  and  accordingly  hold  that  no 
wagering  contract  is  enforceable. 

There  is  another  objection  equally  fatal.  The  instrument  sued  on 
is  not  negotiable.  To  constitute  a  promissory  note  the  money  must 
be  certainly  payable,  not  dependent  on  any  contingency,  either  as 
to  time  or  the  fund  out  of  which  payment  is  to  be  made,  or  the 
parties  by  or  to  whom  payment  is  to  be  made.  If  the  terms  of  an 
instrument  leave  it  uncertain  whether  the  money  will  ever  become 
payable,  it  cannot  be  considered  as  a  promissory  note.  In  this  case 
payment  was  to  be  made  if  the  railroad  reached  a  given  point  at  a 
given  time.  If  the  ^point  was  not  reached  within  the  time,  then  the 
instrument  was  to  be  null  and  void.  The  contingency  might  never 
happen,  and  therefore  the  money  was  not  certainly,  and  at  all 
events,  payable.  The  instrument  then  lacked  an  essential  ingre* 
dieut  of  a  promissory  note,  and  consequently  was  not  negotiable 
under  the  statute.  The  fact  that  the  railroad  did  get  there  in 
time  makes  no  difference.  It  was  not  a  promissory  note  when  made, 
and  it  could  not  become  so  by  matter  ex  post  facto.  The  plaintiff 
has  not  the  legal  title  to  the  instrument,  and  could  not  bring  the  suit, 
and  the  defendant's  objection  to  its  introduction  in  evidence  should 
have  been  sustained. 

We  will  reverse  the  judgment  without  remanding  the  cause,  and 
the  plaintiff  in  error  will  recover  his  costs,  both  here  and  in  the 
court  below. 

Jtenersed, 
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Btbbs  y.  Mabtik. 

(3  Colo.  006.) 
Libel — Action  by  a  juryman  for  toords  uUored  as  to  action  of  the  Jury, 


Where  a  newspaper  article  pronoanced  the  verdict  of  a  jury  to  be  "  iafamoua/' 
and  added  that  "  we  cannot  express  the  contempt  which  shonld  be  felt  for 
these  twelve  men  who  have  thus  not  only  offended  public  opinion,  but  have 
done  injustice  to  their  own  oaths/'  held,  that  an  action  of  libel  might  be 
maintained  by  a  member  of  the  jury  against  the  publisher. 

rpHE  opinion  skates  the  case. 

L,  B.  France  and  M,  A.  Rogers,  for  plaintiff  in  error. 
No  appearance  for  defendant. 

Bbazee,  J.     This  is  an  action  of  trespass  on  the  case  for  libel. 

The  first  count  of  the  declaration  alleges,  in  substance,  that 
Charles  K  Ward  was  indicted  for  robbery  in  the  First  District 
Court  of  this  Territory,  and  the  plaintiff,  Martin,  and  eleven  others 
were  impaneled  and  sworn  as  jurors  to  try  the  issues  upon  that  in- 
dictment, and  a  true  verdict  to  give  according  to  the  evidence; 
that,  after  hearing  the  evidence,  arguments  of  counsel  and  instruc- 
tions of  the  court,  Martin,  as  one  of  the  jurors,  rendered  a  verdict 
of  not  guilty;  that  defendant,  Byers,  well  knew  these  facts,  and 
published  of  and  concerning  the  plaintiff,  Martin,  in  a  newspaper, 
the  following :  '^  We  are  not  a  little  surprised  at  Judge  Wells' 
lenient  charge  in  the  case.  We  are  still  more  so  at  the  infamous 
verdict  of  this  jury.  *  *  *  We  cannot  express  the  contempt 
which  should  be  felt  for  these  twelve  men,  who  have  thus  not  only 
offended  public  opinion,  but  have  done  injustice  to  their  own 
oaths.'' 

The  second  count  is  upon  the  whole  article  containing  the  libel* 
ous  words  contained  in  the  first  count.  The  defendant  below 
plead  the  general  issue.  There  is  no  question  made  in  regard  to 
the  publication  of  the  alleged  libelous  words.  The  jury  found  a 
verdict  of  one  cent  damages,  upon  which  judgment  was  entered. 
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and  tho  case  comes  before  us  upon  writ  of  error.     It  is  alleged  in 
the  assignment  of  errors  tliat  the  court  below  erred : 
First.  In  overruling  a  motion  for  nonsuit 
Second.  In  overruling  a  motion  in  arrest  of  judgmenL 
The  defendant  in  error  does  not  appear  in  this  court 
It  is  not  contended  bj  the  learned  counsel  for  plaintiff  in  error 
that  the  words  in  question  are  not  actionable.    We  think  they  are 
clearly  so  under  the  statute  defining  libel  in  this  Territory,  as  well 
as  upon  general  principles,  as  words  spoken  of  one  in  the  ezecati0n 
of  his  office.    1  Lord  Batmond's  Rep.  1369.    The  counsel  for  the 
plaintiff  in  error,  however,  maintains  that  the  words  complained 
of  are  not  actionable,  because,  as  he  contends,  they  were  not  pub- 
lished of,  and  concerning  the  defendant  in  error,  but  of  and  con- 
cerning a  body  or  class  of  men,  and  therefore  do  not  constitute  a 
cause  of  action  against  the  defendant  in  error,  nor  any  individual, 
and  cites  cases  in  which  tlue  rule  he  contends  for  has  been  recog- 
nized and  applied. 

The  difficulty  in  applying  this  rule  of  law  to  this  case  is  quite 
apparent.  In  the  first  place,  the  allegation  is,  that  the  words  in 
question  were  published  of,  and  concerning  the  plaintiff  below. 
'The  publication  complained  of  characterizes  the  verdict  of  acquit- 
tal as '' infamous,"  and  ^Hhe  contempt  which  should  be  felt  for 
these  twelve  men"  ♦  *  ♦  "who  have  done  injustice  to  their 
own  oaths,"  as  beyond  expression,  and  holds  np  ^^  the  men,"  com- 
posing the  jnry,  as  individuals  to  a  superlative  oontempt  As  maU 
ter  of  fact,  the  jury  have  found  that  the  libelons  words  were  pub* 
lished  of  and  concerning  the  plaintiff  below.  As  matter  of  law, 
we  think  this  case  is  within  the  principles  applied  by  the  court  in 
Barre  v.  Greenwich,  1  Pick.  132 ;  Rychnan  y.  Deiavan,  25  Wend. 
186 ;  Smart  v.  Blanchard,  42  N".  H.  137 ;  Overseers  v.  Overseen^ 
11  Johns.  54,  and  Counden  v.  Gierke,  Hobart,  89, 
The  judgment  of  the  court  below  is  therefore  affirmed. 

JudgmmU  tffirmetL 
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Mebghahts'  Dispatch  jusd  Tbakbpobtatiok  Ck).  y*  OcaunroBTH 

(8Ck>lo.280.) 
Common  carrier — Limitation  €f  r^apoMiSbilUf, 

Where  a  oommon  carrier  accepted  fruit  for  transportation  from  New  York  to 
Denver  in  the  month  of  February,  and  packed  it  in  a  car  whidi  had  aper. 
tores  through  which  the  cold  and  snow  entered,  whereby  the  fruit  was 
frozen ;  heid^  tliat  he  was  liable  for  the  damage,  and  could  not  shield  him- 
self by  a  statement,  in  the  bill  of  lading,  that  he  would  no4  be  liable  for 
injuries  occasioned  by  the  weather. 

A  common  carrier  cannot  stipulate  to  relieye  himself  from  liability  for 
injuries  caused  by  the  negligence  of  himself  or  his  servants. 

ASSUMPSIT  for  damages  for  not  safely  carrying  goods.    The 
opinion  states  the  facts. 

Hughes  <&  Weliorriy  and  Sam  P.  Bosey  for  plaintiff  in  error. 

John  W.  Blackburn,  for  defendant  in  error. 

Thatcheb,  0.  J.  The  Merchants*  Dispatch  and  Transportation 
Company  is  a  common  carrier.  Birks  Cornforth,  the  defendant  in 
error,  who  was  the  plaintiff  in  the  court  below,  through  their  agents, 
Baymond  Bros.,  bought  a  car  load  of  fruits,  consisting  of  oranges^ 
lemons  and  bananas,  of  Underbill  &  Stewart,  in  ITew  York  city. 
The  fruit  was  delivered  to  and  shipped  by  the  plaintiff  in  error, 
from  New  York  to  Denver,  in  the  month  of  February,  A.  D.  1874. 
The  evidence  shows  that  Raymond  Bros,  entered  into  an  oral  con- 
tract with  the  company  to  ship  the  fruits  in  a  refrigerator  car 
through  to  Denver  without  change;  that  subsequently,  and  after 
the  fruit  was  loaded  in  the  car,  a  bill  of  lading,  made  out  by  the 
company  in  the  name  of  Raymond  Bros.,  was  delivered  to  them, 
on  which  was  printed  this,  among  other  conditions:  '*  The  com- 
pany will  not  hold  itself  liable  at  all,  for  injury  to  any  article  of 
freight  during  the  course  of  transportation,  occasioned  by  the 
weather.**  On  the  bill  of  lading  was  written  the  words  "general 
release,**  the  import  of  which  was  explained  in  the  evidence  to  be, 
that  the  common  carrier  was  released  from  all  loss  or  damage 
happening  to  the  shipment  under  the  bill  of  lading. 
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In  our  yiewy  so  far  as  the  rights  of  the  parties  are  ooncerned,  it 
is  immaterial  whether  the  oral  contract  entered  into  between  the 
company  and  Baymond  Bros.,  or  the  stipulations  in  the  bill  of 
lading  oontroL  In  either  event  the  result  will  be  the  same,  as 
becomes  erident  when  we  consider  the  nature  and  extent  of  a  com- 
mon carrier's  liability,  which  is  established  by  law,  and  within 
certain  limits  fixed  by  considerations  of  sound  public  policy,  inde- 
pendent of  contract  The  employment  of  a  common  carrier  is  a 
public  employment.  The  duty  he  owes  as  such  is  a  public  dnty. 
The  obligations  the  law  casts  upon  him  he  cannot  throw  off  at 
pleasure.  To  a  limited  extent  only  can  he  avoid  responsibility. 
With  a  zealous  eye  the  law  keeps  vigil  over  the  public  weal,  and 
will  not  permit  a  carrier  to  enter  into  a  contract  which  will  exempt 
him  from  liability  so  far  as  his  duty  is  of  a  pnblio  character.  No 
special  notice  brought  home  to  the  customer  can  relieve,  no  con- 
tract can  exonerate  a  common  carrier  from  the  consequences  of  hia 
failure  to  exercise  that  degree  of  diligence  to  which  he  is  bound  by 
the  nature  of  his  employment  While  by  special  agreement  he 
may  excuse  himself  for  (icciderUai  hsssa,  ho  will  nevertheless  con- 
tinue responsible  for  all  damages  occasioned  by  negligence  or  mis- 
feasance in  him  or  his  servants.  2  Kent's  Ck)m.  607.  In  the 
leading  English  case  of  Wyld  v.  Pickford,  8  Mees.  &  Welsh.  443, 
Baron  Parke,  referring  to  the  extent  to  which  a  carrier  would  bo 
liable,  after  notice  to  the  customer,  says  ''he  still  undertakes  to 
carry  for  hire,  and  is  therefore  bound  to  use  ordinary  care  m  the 
custody  of  goods,  and  their  conveyance  to  and  delivery  at  their 
place  of  destination,  and  in  providing  proper  vehicles  for  their  car* 
riage.  It  is  enough  to  prove  an  act  of  ordinary  negligence ;  and 
after  such  notice,  it  may  be  that  the  burden  of  proof  of  damage 
or  loss  by  the  want  of  such  care  would  lie  on  the  plaintiff." 

The  doctrine  that  a  common  carrier  cannot  divest  himself  of 
liability  either  by  special  contract  or  notice,  where  damage  or  loss 
results  from  his  fraud,  negligence,  or  misfeasance,  may  now  bo  con- 
sidered as  well  established  in  this  country.  Sagerr.  The  Portsmouth 
S,  £'  P.  i&  E.  R.  R.  Co.,  31  Me.  228  ;  Kallman  v.  tt  8.  Express  Co. 
3  Kan.  211  ;  Pratt  et  al.  v.  Ogdensburg  di  L.  C.  R.  R.  Cb.,  lOJ 
Mass.  557;  Farnham  v.  Camden  and  Aniboy  R.  R,  Cb.,  55  Penn. 
St.  58;  Indianapolis  RaMroad  v.  Allsn.  81  Ind.  394;  B^rvf/  t. 
Coopery  28  Ga.  543. 

In  the  well-considered  case  of  Railroad  Company  v.  Lockwood, 
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17  Wall.  357,  the  court  arriyes  at  the  following  among  other  con- 
clusions, as  to  the  liability  of  common  carriers  :  *'  First.  That  a 
common  carrier  cannot  lawfully  stipulate  for  exemption  from 
responsibility,  when  such  exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law.  Secondly.  That  it  is  not  just  and  reasonable 
in  the  eye  of  the  law,  for  a  common  carrier  to  stipulate  for  exemp- 
tion from  responsibility  for  the  negligence  of  himself  or  his  serv- 
ants.'* 

Applying  these  principles,  the  case  before  us  is  one  of  no  great 
diflSeulty.  There  is  some  evidence  that  the  fruit  was  packed  in  a 
refrigerator  car  in  New  York  city  ;  such  a  car,  as  the  testimony 
establishes,  is  usually  employed  in  the  winter  for  that  purpose,  it 
being  well  adapted  to  exclude  the  cold.  The  evidence  conclusively 
shows  that  when  the  fruit  reached  Denver,  it  was  in  an  ordinary 
box  car,  and  badly  frozen.  There  were  apertures  in  the  car  through 
which  the  cold  and  snow  entered.  There  was  snow  all  around  the 
boxes  of  fruit.  It  appears  in  evidence,  that  fruit  shipped  in  a 
common  box  car  will  freeze  in  ordinary  winter  weather,  and  if 
shipped  with  due  care  in  a  refrigerator,  or  other  car  adapted  to 
keep  out  the  cold,  it  will  not  freeze  in  severe  winter  weather. 

Was  the  company  guilty  of  negligence  ? 

When  a  common  carrier  accepts  for  transportation  in  the  winter 
season,  to  ship  half  across  the  continent,  delicate  fruits,  the  char- 
acter of  his  employment,  independent  of  any  contract,  clearly 
implies  that  he  will  ship  them  in  such  cars  and  exercise  such  dili- 
gence as  may  be  reasonably  necessary  for  their  safe  passage  to  their 
destination.  Having  failed  to  do  this,  he  cannot  escape  liability. 
In  the  case  of  Wing  v.  The  New  York  and  Erie  R.  R.  Cb.,  1  Hilt. 
241,  where  by  the  negligence  of  the  carrier  a  certain  lot  of  potatoei 
was  frozen,  the  court  says  :  ^'  The  fact  that  they  were  perishable 
imposed  upon  the  defendant  more  than  ordinary  care  and  diligence^ 
as  mere  bailees,  and  the  obligation  to  deposit  them  most  securely 
against  cold.  That  it  would  take  longer  to  do  it  does  not  relieve 
them  of  the  duty.  The  intensity  of  the  cold  created  also  the  obli- 
gation of  additional  vigilance,  and  what  was  usual,  was  not  the 
consideration.  What  was  necessary  to  be  done,  under  all  the  cir« 
cnmstances,  was  the  true  criterion." 

The  rule  here  adopted,  that  the  degree  of  care  and  diligence  to 
be  exercised  by  the  carrier  must  be  oommensarate  with  the  nataxe 
of  the  trust,  is  salutary  and  just. 


760  COLOEADO, 


Gregory  v.  German  Bank  of  DenTsr. 


The  company,  as  appears  from  the  eyidence,  was  gailtj  of  the 
most  culpable  negligence  in  transporting  the  fruit  in  a  car  whoUj 
unfit  for  the  purpose,  in  the  winter  season.  It  follows,  from  what 
we  have  before  said,  that  the  company  is  liable  for  loss  occasioned 
by  such  negligence. 

Let  the  judgment  of  the  oonrt  below  be  aflirmed,  with  costs. 

Affirmed. 


Obbqoby  y.  Obbman  Bank  of  Dehtybb. 

(3  Colo.  88&) 
Sijf6ct  of  repeal  of  penal  ekUtUs  on  inehoaU  right, 

The  unconditional  repeal  of  a  penal  statute  abrogates  all  rights  which  mkj 
have  arisen  under  it. 

The  statute  making  trustees  of  corporations  indiridaallj  liable  for  aU  debts  of 
the  company,  in  case  they  omit  to  publish  an  annual  report,  is  penal ;  and 
the  repeal  of  such  a  statute  without  any  reservation  destroys  any  unen- 
forced rights  which  may  have  accrued  to  creditors  of  the  company  aa 
against  sach  trustees  on  account  of  such  omission. 

1  SSUMPSIT.    The  opinion  states  the  facts. 

Hunt  ii  Marhham  and  Browne  S  Putnam,  for  appellant. 
8ymes  d  Decker,  for  appellee. 

Thatcher,  0.  J.  This  is  an  action  in  assumpsit,  brought  hj 
the  German  Bank  of  Denver  against  Jacob  Gregory,  one  of  the 
trustees  of  the  Colorado  Brewing  Company,  a  corporation  organ* 
ized  under  the  laws  of  Colorado.  It  is  founded  upon  an  alleged 
infraction  of  section  15  of  chapter  18,  entitled  Corporations^ 
p.  121,  R.  S.  1868,  which  enacts  as  follows:  ^'Svery  such  company 
shall  annually,  within  twenty  days  from  the  Ist  day  of  January, 
make  a  report  which  shall  be  published  in  some  newspaper  pub- 
lished in  the  town,  city  or  village,  or  if  there  be  no  newspaper 
published  in  said  town,  city  or  village,  then  in  some  newspaper 
published  nearest  the  place  where  the  business  of  said  company  is 
carried  on,  which  shall  state  the  amount  of  capital,  and  of  the  pro- 
portion  actually  paid  in,  and  the  amount  of  existing  debti^  which 
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report  shall  be  signed  by  the  president  and  a  majority  of  the  trus* 
tees,  and  shall  be  verified  by  the  oath  of  the  president  or  secretary 
of  said  company,  and  filed  in  the  office  of  the  clerk  of  the  county 
where  the  business  of  the  company  shall  be  carried  on;  and  if  any 
of  said  companies  shall  fail  so  to  do,  all  the  trustees  of  the  com- 
I)any  shall  be  jointly  and  severally  liable  for  all  the  debts  of  the 
company  then  existing,  and  for  all  that  shall  be  contracted  before 
such  report  shall  be  made.'' 

This  section  is  identical  with  section  12,  page  57,  Laws  of 
New  York,  1848,  which  is  still  in  force. 

This  statute  is,  we  may  sa}%  self  interpreting.  Its  language  is 
unambiguous.  The  liability  of  the  trustees  arising  from  a  failure 
to  publish  an  annual  report  is  in  no  way  related  to  the  loss  that 
creditors  of  the  company  may  sustain  by  reason  of  such  violation 
of  the  statute.  The  joint  and  several  liability  attaches  to  the  trus- 
tees, not  because  creditors  of  the  company  contracted  with  them, 
not  because  the  corporation  is  insolvent,  but  because  they  neg- 
lected to  perform  a  duty  enjoined  by  law.  •  It  cannot  be  said  that 
creditors  of  the  company  contracted  with  reference  to  any  indem- 
nity afforded  by  this  section. 

Until  the  20th  day  of  January  of  each  year  contracts  are  entered 
into  with  the  corporation  without  regard  to  the  possible  failure  of 
the  trustees  to  publish  their  annual  reports,  and  their  consequent 
IFability  for  the  debts  of  the  company.  This  statute  is  in  its  nature 
penal.  It  prescribes  a  determinate  penalty  for  neglect  of  a  duty 
imposed  by  law  upon  the  trustees  of  companies  organized  under 
our  general  incorporation  act.  The  amount  of  the  forfeiture  is 
measured  by  the  aggregate  debt  contracted  by  the  company.  The 
liability  is  not  founded  upon  contract,  but  arises  from  misconduct 
la  office.  As  the  trustees  who  make  default  in  publishing  the 
report  are  wrong-doers,  if  the  penalty,  or  any  part  thereof,  should 
be  recovered  from  any  one  of  them,  he  could  not,  without  a  special 
statute,  compel  the  others  to  contribute.  Andrews  v.  Murray y  33 
Biirb.  354;  IliU  v.  Frazier,  22  Penn.  St.  320. 

In  New  York  the  section  under  discussion  is  held  to  be  a  statute 
f6r  a  penalty  or  forfeiture*  WiUs  et  ah  v.  Suydam^  64  N.  Y.  177; 
Miller  v.  White  et  al,  50  id.  137;  Merchants  Bank  v.  Bliee^  35  id. 
412;  Garrison  v.  ffotoe,  17  id,  466. 

The  Supreme  Court  of  New  Jersey,  in  the  case  of  Derrickson-Y. 
&nith,  27  N.  J.  176,  in  which  an  action  was  brought  against  a  trua* 
Vol.  XXV  —  96 
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tee  of  a  New  York  corporation,  founded  upon  the  statnte  in  qaes- 
tion,  Bays:  ''It  is  not  claimed  that  the  defendant,  by  the  act  of 
incorporation,  is  indiyiduallj  liable  as  a  corporator  for  the  debts  of 
the  body  corporate,  or  that  his  liability  attached  as  a  necessaiy 
result  of  the  contract  made  by  the  company.  His  liability  results 
from  the  failure  of  the  trustees  to  comply  with  the  requirements  of 
the  statute.  It  is  in  fact  a  penalty  inflicted  upon  the  trustees  for 
the  failure  to  perform  a  duty  enjoined  by  the  statute.  It  is  imma^ 
terial  whether  the  penalty  be  a  specified  sum,  or  the  payment  of 
the  debts  of  the  corporation.  In  either  case  it  is  a  penalty  imposed 
by  statute.  *  *  *  xhis  being  a  suit  to  enforce  a  penalty 
inflicted  by  a  statute  of  the  State  of  New  York,  it  is  clear  that  it 
cannot  be  enforced  in  this  State.  Penal  laws  are  strictly  local,  and 
affect  nothing  more  than  they  can  reach.''  See,  also,  Firsi  Niationai 
Bank  of  Plymouth  v.  Price,  33  Md.  487;  Halsej/  v.  McLean,  12 
Allen,  438  ;  Harrishurg  Bank  r.  Commonwealth,  26  Penn.  SL  451. 

Upon  reason  and  authority  we  are  constrained  to  the  conclusion 
that  the  statute  is  in  it.s  nature  penal. 

The  general  assembly,  Feb.  11,  1876  (§  1,  p.  49,  Session  Laws 
1876),  amended  this  section  by  limiting  the  liability  of  trustees  in 
default,  to  those  debts  ''that  had  been  contracted  or  incurred,  since 
the  publication  of  the  last  annual  report,  and  for  all  that  should 
be  contracted  before  such  report  should  be  made."  This  amend- 
ment  went  into  effect  on  the  day  of  its  passage,  and  was  the  law  np 
to  March  1st  of  the  same  year.  On  the  same  day,  February  llth, 
1876,  the  legislature  (Session  Laws  1876,  p.  41)  passed  an  act  enti- 
tled "  an  act  to  amend  chapter  eighteen  of  the  Be  vised  Statutes  of 
Colorado  Territory,  entitled  'corporations '  (Session  Laws  1876,  p. 
41),  of  which  sections  three  and  seventeen  are  as  follows:  '  Section 
three,  section  fifteen  of  the  act  to  which  this  is  amendatory,  is 
hereby  amended  by  striking  out  of  said  section  every  part  thereof 
after  the  words  "  carried  on ''  in  the  twelfth  line  thereof,  and  the 
following  is  enacted  instead  of  the  part  so  stricken  out,  viz. :  '  and 
if  any  such  company  shall  fail  so  to  do,  the  presidentand  secretary 
of  such  company  shall  forfeit  and  pay  the  sum  of  two  hundred 
dollars,  and  shall  be  jointly  and  severally  l.able  in  an  action  at 
debt,  at  the  suit  of  the  people  of  the  Territory  of  Colorado  there- 
for; and  when  such  sum  shall  be  collected,  it  shall  be  paid  into  the 
territorial  treasury,  to  the  credit  of  a  fund  for  the  use  at  the  publio 
fchools  of  this  Territory.'" 
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<'Sec.  17.  This  act  to  take  effect  on  the  Ist  day  of  March,  1876.'' 
Under  this  law,  the  forfeiture,  if  enforced,  instead  of  going  to  the 
creditors  of  the  company,  went  to  the  credit  of  a  fund  for  the  use 
of  public  schools. 

If  the  Oerman  Bank  is  entitled  to  recover  from  Jacob  Gregory, 
its  right  is  based  upon  a  statute  that  had  passed  out  of  existence 
long  before  it  had  obtained  judgment  in  the  court  below.  The 
creditors  no  longer  had  any  right  to  pursue  the  trustees.  All 
judicial  proceedings  after  the  repeal  were  without  authority  of  law. 
The  right  of  the  creditor  to  proceed  against  the  trustee  depended 
exclusively  upon  the  statute,  and  when  it  ceased  to  exist,  all  pro- 
ceedings commenced  under  it,  in  the  absence  of  a  saving  clause  in 
the  repealing  statute,  fell  with  it.  Inchoate  rights  arising  under 
the  statute  were  swept  away.  No  right  can  be  said  to  have  accrued 
to  creditors  under  the  statute,  unless  before  its  repeal  such  right 
was  carried  into  judgment  There  is  no  such  thing  as  a  vested 
interest  in  an  unenforced  penalty.  Sedgw.  on  Stat  Law,  111; 
Norrie  v.  Crockery  13  How.  429;  Oaul  v.  Brown,  63  Me.  496;  Cur- 
tie  V.  Leavitty  15  N.  Y.  152;  Nichols  v.  Squire,  5  Pick.  168;  Bay 
City  R  R.  Co.  t.  Austin,  21  Mich.  391. 

It  was  not  competent  for  the  general  assembly  of  1868  to  tram- 
mel any  succeeding  legislature.  Every  legislature,  subject  only 
to  constitutional  restraint,  is  as  supreme  in  its  own  sphere  as  any 
of  its  predecessors  or  successors.  So  far  as  section  21,  page  122, 
Bev.  Stat,  prohibits  any  future  legislature  from  altering,  amend- 
ing, or  repealing  the  chapter  in  which  it  is  found,  except  in  the 
manner  and  to  the  extent  therein  prescribed,  it  is  certainly  nuga- 
tory when  applied  to  penal  sections.  If  a  legislature  has  the  right 
to  bind  a  succeeding  legislature  to  a  particular  mode  of  repeal,  it 
would  result  practically,  that  it  might  at  pleasure  enact  irrepeal- 
able  statutes.  Were  the  courts  to  sanction  such  a  doctrine  the 
most  disastrous  consequences  might  be  expected. 

As  the  legislature  of  1876  repealed,  without  a  saving  clause,  the 
penal  statute  upon  which  the  Oerman  Bank  founds  its  action,  we 
are  of  opinion  that  its  suit  cannot  be  maintained.  The  judgment 
of  the  court  below  must  be  reversed  with  costs. 

Reversed. 
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(1  Bazt.  87.) 

DamagM  for  kilUng  tre9pas$er —  etrntHbut^rg  fomUm 

To  an  action  for  damages  for  killing  the  plaintiflTif  intestate,  tlie  defendant 
pleaded,  that  the  deceased  in  the  night  time  came  on  defendant's  premiser 
with  intent  to  steal  hia  chickens,  and  while  the  deceased  was  so  engaged* 
and  before  he  had  completed  the  offense,  the  defendant,  to  prevent  the- 
offense  and  protect  his  property,  killed  him ;  held,  (1)  that  the  killing  was  not 
Justifiable,  there  being  no  averment  of  any  attempt  to  arrest,  or  that  the- 
property  could  not  have  been  otherwise  protected;  (2)  that  the  oondact  ot 
the  deceased  did  not  constitute  such  contributory  wrong  aa  to  defeat  tL 
recovery. 

ACTION  for  damages  for  causing  death  of  plaintifb'  intestate^ 
The  opinion  states  the  case. 

Siokea  <6  Son  and  Farrer  S  Oolladaff,  for  Bonun* 

Ford,  Cantrell  and  Sanders,  for  Marks. 

Nicholson,  0.  J.  This  suit  was  commenced  in  the  Oircnit 
Court  of  Wilson  county,  on  the  9th  day  of  April,  1866,  by  Joseph 
B.  Marks,  as  administrator  of  Solomon  Swan,  against  Henry  0,. 
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ilornm,  to  recover  the  sum  of  ten  thousand  dollars  as  damages  for 
€he  use  of  the  wife  and  children  of  Solomon  Swan,  on  account  of 
the  shooting  of  said  Swan  by  said  Bomm,  from  which  shooting  the 
«aid  Swan  died. 

To  the  declaration  defendant  filed  several  pleas  :  first,  not  guilty  ; 

second,  that  the  deceased  Solomon  Swan,  on  the day  of , 

186 — ,  came  in  the  night  time  on  the  premises  of  the  defendant, 
with  the  intent  and  for  the  purpose  of  stealing  the  poultry,  to-wit : 
turkeys,  chickens,  etc.,  of  the  defendant ;  that  said  Solomon  Swan 
did  then  and  there  attempt  feloniously  to  take  and  steal  the  said 
{Multry  of  the  defendant,  and  that  whilst  the  said  Solomon  Swan 
iras  so  engaged,  and  before  he  had  completed  the  said  offense  of 
larceny,  the  defendant  did  shoot  him,  the  said  Swan,  as  he  might 
dawf  uUy  do,  to  protect  the  property  of  him,  the  said  defendant,  and 
'to  prevent  him,  the  said  Solomon  Swan,  from  committing  the 
<rime  of  petit  larceny ;  third,  that  the  deceased  Solomon  Swan,  on 

^e day  of ,  186 — ,  (it  being  the  Sabbath)  came  in  the 

Slight  time,  at  an  unusual  hour  and  after  the  defendant  had  retired 
to  rest,  to  the  roost,  situated  near  the  dwelling-house  of  the  de- 
fendant, and  where  the  chickens  and  turkeys  of  the  defendant 
urere  roosting,  and  then  and  there  did  such  acts,  and  conduct  him- 
'self  in  such  manner  as  reasonably  to  induce  the  belief,  and  as  did 
induce  the  belief  on  the  part  of  the  defendant,  that  his,  the  said 
^loman  Swan's,  purpose  and  intent  was  feloniously  to  take,  steal 
4knd  carry  away  the  chickens,  turkeys,  etc.,  of  tlie  defendant,  and 
that  the  defendant  did,  whilst  laboring  under  said  belief,  induced, 
418  aforesaid,  by  the  apparently  wrongful  acts  and  misconduct  of 
«aid  Solomon  Swan,  and  before  he,  the  said  Solomon  Swan,  had 
4tbandonedor  consummated  his  said  apparent  purpose  and  intent  to 
commit  a  felony,  inflict  the  gun*shot  wound  complained  of,  as  he, 
the  said  defendant,  might  lawfully  do,  etc.;  fourth,  that  the  shoot- 
ing was  done  in  defending  his  person  from  a  felonious  assault,  etc.; 
fifth,  that  while  said  Solomon  Swan  was  attempting  to  steal  the 
poultry,  he  approached  the  defendant  under  such  circumstances 
«nd  with  such  indications  as  induced  defendant  reasonably  to  be- 
lieve that  said  Swan  then  and  there  intended  to  inflict  upon  defend- 
ant death,  or  great  bodily  harm,  and  that  laboring  under  that 
tielief  and  under  great  fear  and  alarm  for  the  safety  and  security 
of  his  person  and  property,  did  inflict  the  gun-shot  wound  com« 
plained  of,  as  he  might  lawfully  do  in  defense  ol  himself,  etc. 
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There  was  issue  on  the  first  plea,  and  replications  and  issues  on 
the  fourth  and  fifth  pleas.  To  the  second  and  third  pleas  plaintifl 
demurred,  and  upon  argument  the  demurrer  was  oTorruled  and  the 
plaintiff  allowed  to  reply. 

[A  minor  point  omitted.] 

1 .  It  is  insisted  for  plaintiff  that  the  circuit  judge  erred  in 
overruling  the  demurrer  to  defendant's  second  and  third  pleas.  The 
first  of  these  pleas  assumes  that  it  is  lawful  for  the  owner  of 
poultry  to  protect  his  property  from  the  larceny  of  the  thief,  while 
in  the  act  of  attempting  to  commit  the  theft,  by  shooting  and 
killing  the  thief.  The  plea  does  not  allege  that  any  effort  was 
made  to  arrest  the  thief,  or  that  he  could  not  have  been  aiTested, 
or  that  the  poultry  could  not  be  protected  from  larceny  by  other 
means,  but  it  rests  upon  the  simple  ground  that  under  the  circum- 
stances stated  in  the  plea  it  was  lawful  for  the  defendant  to  take 
the  life  of  the  thief  by  way  of  protecting  defendant's  property. 

The  first  authority  relied  on  by  defendant  to  sustain  this  posi- 
tion is  that  of  2  Bishop,  6  Grim.  L.,  which  says, ''  that  the  rule  is 
finally  fixed  in  the  laws  of  England  and  the  United  States,  that 
one  may  oppose  another  attempting  the  perpetration  of  any  felony, 
to  the  extinguishment,  if  need  be,  of  the  felon's  existence."  This 
manifestly  contemplates  the  perpetration  of  a  felony  by  force, 
which  may  be  opposed  by  force  for  its  prevention,  and,  if  the  ne- 
cessity exists,  the  force  may  be  carried  to  the  extent  of  extinguish- 
ing life. 

The  next  authority  is  that  of  Mr.  East,  1  Pleas,  Grown,  271,  who 
says  :  **  A  man  may  repel  force  by  force  in  defense  of  his  person, 
habitation  or  property  against  one  who  manifestly  intends  or  en- 
deavors, by  yiolence  or  surprise,  to  commit  a  known  felony — such 
as  murder,  rape,  robbery,  arson,  burglary  and  the  like — upon 
either.  In  these  cases  he  is  not  obliged  to  retreat,  but  may  pursue 
his  adversary  until  he  has  secured  himself  from  all  danger ;  and  if 
he  kill  him  in  so  doing,  it  is  justifiable  in  self-defense.''  It  is  obvi- 
ous that  the  justification  is  here  placed  upon  the  ground  of  resisting 
force  with  force,  and  not  upon  the  simple  right  to  protect  one's 
property  from  an  attempted  larceny,  when  there  is  no  force  and 
no  personal  danger,  and  no  necessity  for  taking  life. 

The  next  authority  is  Mr.  Hale,  who  says :  *'  In  case  of  felony 
attempted,  as  well  as  a  felony  committed,  every  man  is  there* 
fore  a&  officer,  that  at  least  in  killing  the  attemptee  in  case  of  no- 


DECEMBER  TERM,  1873.  767 

Marks  ▼.  Bomm. 

cessity,  pats  him  in  the  condition  of  se  defendendo  in  defending  his 
neighbor.  If  a  man  come  to  take  my  goods  as  a  trespasser,  I  may 
justify  the  beating  him  in  defense  of  my  goods,  but  if  I  kill  him  it 
is  manslaughter.  But  if  a  man  come  to  rob  me  or  take  my  goods 
as  a  felon,  and  in  resisting  I  kill  him,  it  is  ^e  defendetido,  at  least, 
and  in  some  cases  not  so  much."  Pleas,  Grown,  481-489.  Certainly, 
there  is  no  justification  in  the  rule  here  laid  down  for  the  position 
that  a  man  may  shoot  the  thief  engaged  in  attempting  to  steal  his 
property,  when  no  attempt  is  made  to  prevent  it  by  arrest,  when  no 
force  is  being  used  by  the  thief,  when  no  resistance  of  force  by  force 
is  i*equired,  and  when  it  is  not  alleged  that  any  necessity  existed 
for  taking  life,  either  to  protect  defendant's  property  or  his  person. 

Without  calling  in  question  any  of  the  authorities  cited  for  de- 
fendant, we  are  satisfied  with  the  rule  as  laid  down  by  Blackstone, 
who  says :  ''  Such  homicide  as  is  committed  for  the  prevention  of 
any  forcible  or  atrocious  crime  is  justifiable  by  the  law  of  nature 
also  by  the  law  of  England  as  it  stood  so  early  as  the  time  of  Brac- 
ton,  and  as  it  is  since  declared  in  statute  24  Hen.  8,  c.  5.  If  any 
person  attempts  a  robbery  or  murder  of  another,  or  attempts  to 
break  open  a  house  in  the  night  time  (which  extends  also  to  the 
attempt  to  burn  it)  and  shall  be  killed  in  such  attempt,  the  slayer 
shall  be  acquitted  and  discharged.  This  reaches  not  to  any  crime 
unaccompanied  with  force,  as  picking  pockets,  or  to  the  breaking 
open  of  any  house  in  the  day  time,  unless  it  carries  with  it  an 
attempt  of  robbery  also." 

We  think  it  clear  that  the  facts  stated  in  the  second  and  third 
pleas  fail  to  bring  either  of  them  within  the  rule  recognized  in  the 
authorities  as  to  the  justification  for  killing  to  protect  property. 
The  attempt  to  commit  a  larceny^  which  is  the  offense  described  in 
the  plea,  is  not  a  felony  under  §  4630  of  the  Code.  Jones  y.  The  State, 
MS.,  decided  at  December  term,  1871,  at  Nashville,  but  not  re> 
ported. 

But,  it  is  argued,  that  if  the  pleas  are  not  good,  as  furnishing  a 
bar  to  the  action,  upon  the  ground  that  defendant  could  lawfully 
take  the  life  of  the  deceased,  in  order  to  protect  his  property 
from  the  larceny,  or  to  prevent  the  commission  of  the  crime  of 
larceny  by  the  deceased,  yet  that  they  may  be  sustained  because  the 
facts  stated  therein  show  that  if  defendant  was  guilty  of  a  wrong 
in  shooting  the  deceased,  the  wrongful  conduct  of  the  deceased  con- 
tributed to  produce  the  shooting.     It  is  observed  that  the  pleas  are 
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drawn  upon  the  assumption  that  the  defendant  was  guilty  of  no 
wrong,  but  shot  the  deceased  lawfully  aad  justifiably ;  and  because 
the  killing  was  lawful  he  relies  upon  the  fact  as  a  bar  to  the 
suit. 

We  are  aware  of  no  rule  of  pleading  upon  which  we  can  hold  it  a 
good  plea  in  bar,  upon  a  ground  different  from  that  stated  in  the 
plea.  But  if  we  could  waive  this  objection,  we  do  not  understand 
that  the  facts  stated  in  the  pleas,  or  either  of  them,  present  a  case 
of  contributing  negligence  or  wrong  which  would  defeat  the  action 
of  the  plaintiff.  The  statement  in  the  pleas  is,  that  the  deceased 
was  engaged  in  stealing  defendant's  poultry,  or  was  manifesting  by 
his  conduct  that  he  was  about  to  steal  it,  and,  as  stated  in  the  seo- 
ond  plea,  to  protect  his  property  and  to  prevent  the  commission  of 
the  larceny,  he  killed  the  deceased,  or,  as  stated  in  the  third, 
''being  induced  to  believe  the  deceased  was  about  to  steal,  defend- 
ant killed  him."  It  does  not  follow  that  the  illegal  conduct  of  the 
deceased  contributed  to  the  injury  which  resulted  from  the  illegal 
killing  of  the  defendant.  The  killing  was  the  voluntary  act  of  the 
defendant,  resulting,  no  doubt,  from  the  feelings  of  resentment 
and  revenge  produced  by  the  illegal  conduct  of  the  deceased,  but 
as  the  killing  was  wholly  unjustifiable,  upon  the  facts  stated  in  the 
plea,  the  fact  that  the  defendant  was  provoked  to  shoot  by  the 
illegal  conduct  of  the  deceased  cannot  be  a  bar  to  plaintiff's  action. 
It  may  be  looked  to  by  the  jury  afisessing  the  damages.  It  is  held 
in  New  York  that  the  plaintiff's  negligence  does  not  excuse  injuries 
inflicted  by  design.  A  wrong-doer  is  not  necessarily  an  outlaw, 
but  may  j  ustly  complain  of  wanton  and  malicious  mischief.  Sedgw. 
on  Damages,  544  and  note.  In  the  case  of  Sanford  v.  Eighth 
Avenue  R,  R.  Co.^  23  N.  Y.  343,  it  was  held,  *'  If  the  wrong  done 
be  wholly  unjustifiable,  as  in  ejecting  a  passenger  from  the  front  of 
a  railroad  car  while  the  car  was  in  motion,  at  the  danger  of  his 
life,  because  of  his  refusal  to  pay  his  fare,  then  the  conduct  of  the 
party  injured  contributing  to  the  injury,  as  in  provoking  the  assault 
by  non-payment  of  his  fare  and  in  resisting  the  attempt,  is  not  to 
be  considered  in  reducing  the  claim  for  damages  occasioned  by  his 
death."  In  the  present  case  the  deceased  is  not  shown,  by  the 
statements  in  either  plea,  to  have  been  in  the  actual  perpetration 
of  a  felony  when  he  was  shot,  but  in  one  plea,  that  he  attempted 
feloniously  to  steal  the  poultry;  but  it  is  not  stated  that  deceased 
assaulted  defendant  with  intent  to  commit,  or  otherwise  to  attempt 
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to  commit,  the  larceny.  IJpoii  the  statement,  therefore,  in  the 
second  plea,  the  deceased  was  guilty  of  no  more  than  a  trespass  or 
misdemeanor  at  the  time  he  was  shot.  There  can  be  no  doubt 
that  the  statement  of  facts  in  the  third  plea  fails  to  charge  the 
deceased  with  being  guilty  of  a  felony  when  he  was  shot;  he  ie 
stated  to  have  been  at  the  roost  at  an  unusual  hour  in  the  night 
time,  and  from  these  facts  and  his  conduct,  defendant  belicYed  he 
yraa  there  with  a  felonious  intent,  and  under  that  belief  killed  him. 
Upon  these  facts  the  killing  was  by  design  and  unjustifiable,  and 
not  excused  upon  the  ground  of  contributing  wrong  on  the  part  of 
the  deceased.  We  are  therefore  of  opinion  that  the  second  and 
third  pleas  of  defendant  were  no  sufficient  bars  to  plaintiff's  action 
upon  either  of  the  grounds  on  which  it  is  sought  to  maintain  them^ 
and  that  the  court  erred  in  overruling  the  demurrer  of  plaintiff  to 
the  pleas. 

For  the  reasons  stated,  the  judgment  is  reveised  and  the  case 
lemanded  to  be  proceeded  with. 


PiBBCS  7.  BiDLST. 

(1  But.  145.) 

WSU^  ChnflicUng  da\m%  -^  C(m9trueiim^ 

A  testatrix,  after  bequeathing  legacies  to  her  seyeral  ohildieii,  directed 
that  "  the  balanoe  of  my  estate  be  equally  divided  among  the  heim  of  my 
bodj ;"  and  dosed  the  will  with  the  direction  Uiat  nhe  portion  that  goes  to  mgr 
sons  I  give  to  the  heirg  of  their  bodies,  and  herebj  appoint  each  of  mj  sone 
trustees,  without  bond,  of  his  respective  portion."  Eeld,  that  tXie  two 
clauBes  being  in  conflict,  the  latter  must  prevail,  and  the  absolute  estate 
devised  hj  the  former  was  annulled  by  the  latter,  and  converted  into  a 
trust  estate  for  the  benefit  of  the  grandchildren. 

TIIHE  opinion  states  the  case. 

E.  D.  Hancock,  for  Pierce. 

/.  W*  Avent,  for  Bidley  it  ah. 

NicnoLsoN,  a  J.    The  question  in  this  ease  is,  irheilMr  Jamoi 
70L.XXV.— 97 
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8.  Ridley  took  snch  an  interest,  nnder  the  will  of  his  mother.  Be- 
becca  T.  Ridley,  as  could  be  subjected  by  attachment  to  the 
satisfaction  of  his  debts?  The  will  was  made  in  1870,  in 
which    year    testatrix    died.      After  giving   specific   legacies    to 

her  several  children  —  of  whom  there  were y  James  L.  being 

one,  and  to  whom  a  legacy  of  tSOO  was  given  —  she  directed 
that  'Uhe  balance  of  her  estate  be  equally  divided  among  the 
heirs  of  her  body."  The  will  closes  with  this  clause:  ''The 
portion  that  goes  to  my  sons,  I  give  to  the  heirs  of  their  bodies^ 
and  hereby  appoint  each  of  my  sons  trustees,  without  bond,  of  his 
respective  portion." 

It  is  insisted  for  the  creditors,  that  under  these  provisions  of  the 
will,  James  L.  Ridley  took  either  an  absolute,  or  a  life  estate  in  the 
portion  of  the  estate  directed  to  be  divided  equally  among  the  heirs 
of  the  body  of  testatrix. 

On  the  other  hand,  it  is  insisted  for  the  two  minor  children  of 
James  L.  that  the  estate  was  vested  in  them,  and  that  their  father 
only  took  the  legal  title  as  their  trustee. 

It  is  clear  that  under  the  provision  directing  the  balance  of  her 
estate  to  be  equally  divided  among  "  the  heirs  of  her  body,''  testa- 
trix meant  among  her  children. 

In  the  next  clause  she  directs  that  '^a  majority  of  her  heirs 
should  elect  an  administrator.''  This  shows  that  she  used  the 
word  "heirs"  as  meaning  ''children." 

It  is  equally  clear  that  the  language  used  in  directing  an  equal 
division  among  her  children  would  vest  in  the  children  the  abso. 
lute  title  to  their  respective  shares,  unless  the  intention  manifested 
by  this  language  was  modified  or  changed  by  a  difteront  intention 
expressed  in  the  concluding  clause  already  quoted. 

The  cardinal  rule  m  the  construction  of  all  wills  is  to  ascertain 
from  the  language  used,  aided  by  surrounding  oircumstancesY  0^6 
intention  of  the  testatrix,  and  when  this  is  ascertained  it  becomes 
the  law  of  the  case,  if  this  intention  be  not  in  contravention  of 
some  fixed  rule  of  property,  or  of  public  policy.  In  the  present 
case  there  is  nothing  in  the  surrounding  circumstances,  as  devel- 
oped in  the  bill,  from  which  we  can  derive  any  assistance  in  ascer- 
taining the  intention  of  the  testatrix.  We  must,  therefore,  look 
for  it,  as  best  we  can,  in  the  language  employed  by  her. 

Nor  is  there  any  thing  in  any  fixed  rule  of  law  or  of  publio 
pohoy  which  stands  in  the  way  of  the  enforcement  of  the  intention 
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of  the  testatrix.     The  only  question  is,  what  disposition  did  she 
intend  to  make  of  her  estate  by  the  language  used? 

1.  As  already  stated,  the  language  used  in  directing  an  equal 
division  among  her  children  clearly  indicates  an  intention  to  vest 
in  them  the  absolute  estate.  But  the  language  used  in  the  conclud- 
iug  clause  is  as  clearly  inconsistent  with  such  intention.  Nor  can 
it  be  maintained  that  the  use  of  the  words:  '^  I  give  to  the  heirs 
of  their  bodies,"  either  retains  in  the  sons,  or  vests  in  them  an  abso- 
lute estate,  because  it  is  manifest  that  throughout  the  will  the  testa- 
trix uses  these  woi-ds  as  synonymous  with  children,  and  because  it  is 
not  a  devise  to  the  sons  and  the  heirs  of  their  bodies,  as  in  the  case  of 
MiddUton  v.  Smith,  1  Gold.  144,  but  a  devise  first  to  the  sons,  and 
tlicn  a  distinct  and  direct  devise  of  the  same  property  to  their 
children,  with  trustees  appointed  to  hold  it  for  the  children.  For 
a  like  reason  the  case  of  Woodrum  v.  Kirkpatricky  2  Swan,  224,  is 
not  applicable  to  the  present  case.  This  latter  case  involved  the 
construction  of  a  will  made  before  the  passage  of  the  act  of  1852, 
abolishing  the  rule  in  Shelly's  case,  and  so  far  as  it  was  decided  on 
that  i-ule  it  can  be  no  authority  in  construing  the  present  will* 
We  are,  therefore,  of  opinion  that  the  intention  of  the  testatrix,  as 
expressed  in  the  last  clause,  is  in  conflict  with  the  intention 
expressed  in  the  former  clause,  and  for  the  reason  that  it  is  the 
last  expression  of  testatrix's  intention,  it  must  prevail,  and  annul 
the  absolute  estate  devised  by  the  former  clause. 

2.  It  is  insisted,  however,  that  if  James  L.  did  not  take  an  abso- 
lute estate  in  an  equal  share  of  the  residuum,  that  ho  took  a  life 
estate  therein.  This  position  is  pressed  with  much  force,  upon  the 
ground  that  it  would  be  unreasonable  to  suppose  that  in  dispensing 
her  bounties  the  testatrix  would  pass  over  her  children  and  make 
provision  alone  for  her  grandchildren,  when  no  reason  is  assigned 
in  the  will,  and  none  found  in  the  surrounding  circumstances,  for 
such  an  unusual  disposition  of  property  by  a  parent.  We  feel  the 
full  force  of  this  suggestion,  and  yet  we  have  no  right  to  inquire 
or  determine  what  disposition  the  testatrix  ought  to  have  made  of 
her  pro])erty,  but  simply  to  ascertain  and  declare  what  disposition 
she  has  made.  If  it  was  her  will  to  pass  over  her  children,  with  or 
without  reason,  and  to  l)estow  her  bounty  upon  her  grandchildren, 
or  even  upon  strangers  in  blood,  we  are  bound  to  concede  that  as  the 
owner  of  her  property  she  had  the  right  to  so  dispose  of  it,  and  our 
duty  is  confined  to  the  ascertainment  and  enforcement  of  her  will 
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The  obyioufl  meaning  of  the  last  clause  of  the  will  is,  that  testa- 
trix gives  to  the  children  of  her  sons  the  portions  of  her  reaidaaij 
estate,  which,  apon  the  division  provided  for,  should  fall  to  her 
sons,  and  she  removes  all  room  for  doubt  as  to  her  intention,  by 
appointing  her  sons  trustees  for  their  respective  portions,  excusing 
them  from  giving  bonds  as  such  trustees.  It  is  fairly  to  be  inferred 
that  she  intended  her  sons  to  take  the  management,  control  and 
use  of  their  respective  portions,  but  as  trustees  for  their  children* 
as  the  beneficiaries  designated  by  her.  The  on4y  intimation  that 
the  sons  are  to  have  any  beneficial  interest  is  found  in  the  direction 
that  tliey  are  not  required  to  give  bonds  as  trustees.  There  is  noth- 
ing in  the  clause  from  which  it  can  be  deduced,  by  any  fair  inter- 
pretation of  her  language,  that  she  intended  her  sons  to  have  life 
estates.  To  so  hold  would  be  to  interpolate  words,  and  thus  make 
instead  of  construing  testatriz^s  will. 

3.  From  what  we  have  already  said,  the  conclusion  is,  that  the 
children  of  the  sons  take  the  beneficial  interests  in  the  portions  of 
the  residuum  coming  to  them,  respectively,  under  the  dirision,  with 
the  legal  title  vested  in  the  sons,  respectively,  as  trustees  of  their 
children,  and  the  trustees  to  hold  the  respective  portions  without 
giving  bonds. 

It  follows  that  the  chancellor  erred  in  oyerruling  the  demurrer. 

The  decree  will  be  reversed,  and  the  bill  be  dismissed  as  to  the 
portion  of  James  L.  Bidley  in  the  residuum  sought  to  be  reached^ 
by  the  attachment. 

The  costs  will  be  paid  by  complainants. 


Adams  t.  Soalbs. 

a  Baxt.  887.) 
8ak  at  auction —  When  toUMn  »UUtU4  offlxmdi, 

A  trustee  oflTered  lands  at  auction,  being  himself  present  and  directing  tlic 
sale,  bat  employing  a  crier  to  receive  and  announce  the  bids  and  knock 
down  the  property  ;  the  trustee  made  a  memorandum  of  a  sale  so  made,  but 
it  waa  not  signed  by  anybody  ;  Jield,  within  the  statute  of  fmads,  the  cite 
not  being  an  agent  acting  for  both  parties. 


DECEMBER  TERM,  1872.  773 

■  I  !■■■  I  M         ■ 

Adams  ▼.  Scales. 
T11HE  opinion  states  the  case. 

Tinnon,  Brown  A  McCottum,  for  Adams. 
James  Wilkes  and  Abernaihy,  for  Scales. 

Nicholson,  G.  J.  Adams  sued  Scales  for  failing  to  complete  hia 
hid  for  a  tract  of  land  sold  by  Adams,  as  trustee,  at  public  auction, 
at  which  sale  Marks  acted  as  crier,  and  Scales  was  the  highest  bidder 
—  at  $30  per  acre.  Upon  Scales'  refusal  to  carry  out  his  bid,  by 
executing  his  notes,  according  to  the  terms  of  sale,  Adams  again 
advertised  and  sold  the  land  at  $25  per  acre.  He  then  sued  Scales 
for  the  difference  in  the  two  notes. 

Scales  relied  on  the  plea,  that  the  sale  was  void  under  the  statute 
of  frauds.  On  the  trial  the  court  charged  the  jury:  '*  That  if  the 
memorandum  of  the  contract  was  signed  by  the  auctioneer  (J.  M. 
Harks)  immediately  upon  letting  down  the  hammer,  then  it  would 
be  a  sufficient  signing,  under  the  statute  of  frauds,  to  bind  the  de- 
fendant. But  if  the  jury  should  find  that  the  memorandum  wae 
not  made  by  said  auctioneer,  but  by  the  plaintiff  in  the  suit,  the 
plaintiff  cannot  recover,  and  it  can  make  no  difference  whether  the 
plaintiff,  in  making  the  memorandum,  was  acting  in  a  judiciary 
capacity  as  trustee  or  otherwise.  That  the  plaintiff,  even  if  he 
acted  as  the  auctioneer  and  crier,  could  not  make  a  memorandum 
that  would  bind  the  defendant,  so  as  to  take  the  case  out  of  the 
statute  of  frauds." 

The  jury  foun  I  for  defendant,  and  plaintiff  has  appealed. 

The  proof  shows  that  Adams  was  trustee,  with  power  to  sell  the 
lands;  that  he  had  had  them  surveyed  into  lots  and  had  plots  pre- 
pared, showing  the  different  sub-divisions,  which  were  present  for 
the  inspection  of  bidders  ;  and  that  the  lands  had  been  advertised 
and  the  terms  of  sale  specified.  Adams  was  present,  directing  and 
superintending  the  sale,  but  procured  Marks  to  act  for  him,  in 
crying  the  land  and  receiving  public  bids,  in  the  character  of  auc- 
tioneer. Immediately  after  the  lot  bid  for  by  Scales  was  knocked 
off  to  him,  Adams  made  this  memorandum  :  ''Lot  No.  2,  113 
acres.  Wm.  R.  Scales  at  $30  per  acre."  This  memorandum  was 
signed  by  no  one. 

The  question  first  presented  is,  wliether  Marks  was  such  an  auc- 
tioneer in  crying  the  land  and  knocking  it  off  to  the  best  bidder,  as 
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that  his  act  in  so  doiog  was  binding  on  Scales,  and  took  the  case  out 
of  the  statute  of  frauds  ?  Therule,  which  holds  the  memonuidnm 
of  an  auctioneer  to  be  sufiBcient  to  take  the  case  out  of  the  statute, 
contemplates  an  agent  for  both  parties,  with  authority  to  act  for 
the  seller  and  buyer.  But  when  the  seller  is  himself  present, 
directing  and  controlling  the  sale,  and  engages  a  crier  simply  to 
cry  the  property  and  knock  it  off  to  the  best  bidder,  the  seller  him- 
self standing  by  and  doing  every  thing  else  except  simply  crying 
the  bids,  this  is  not  such  a  sale  by  an  auctioneer  as  would  give  to 
his  memorandum  the  effect  of  constituting  a  contract  In  such 
case  the  crier  is  merely  an  agent,  with  no  other  authority  but  that 
of  i*eceiying  the  bids  and  reporting  the  result  to  the  seller.  He  has 
not  the  authority  of  an  auctioneer  —  in  the  proper  sense  of  the 
term  —  as  applied  to  sales  by  auctions.  Story  on  Agency,  §  127. 
It  is  clear  that  Marks  was  not  regarded  as  any  thing  but  a  crier  by 
the  seller  of  the  land,  for  it  appears  that  he  did  not  even  make  the 
memorandum  of  the  bid  himself,  but  that  it  was  made  by  Adams. 

The  next  question  is,  whether  a  public  sale  of  real  estate  by  a 
trustee  is  embraced  by  the  statute  of  frauds  ? 

We  are  unable  to  see  any  reason  why  a  sale  made  by  a  trustee,  in 
pursuance  of  a  trust  deed,  whether  made  publicly,  by  means  of  a 
crier,  or  privately  with  the  purchaser,  should  stand  on  any  differ- 
ent footing,  so- far  as  the  statute  of  frauds  is  concerned.  The 
reason  upon  which  judicial  sales,  and  sales  by  sheriffs  under  execu- 
tion, arc  held  not  to  be  embraced  by  the  statute,  has  no  application 
to  sales  made  by  trustees,  although  made  by  receiving  bids  at  public 
outcry.  The  reason,  as  given  by  Judge  Stoby,  in  Smith  v.  Arnold^ 
h  Mas.  (C.  C.)  420,  is,  ''  that  in  sales  directed  in  a  chancery  court, 
the  whole  business  is  transacted  by  a  public  officer  under  the  guid- 
ance or  superintendence  of  the  court  itself.  Even  when  the  sale  is 
made,  it  is  not  final  until  a  report  is  made  to  the  court,  and  it  is 
approved  and  confirmed."  And  in  reference  to  sales  by  sheriffs, 
the  reason  of  the  rule,  as  stated  in  Nichol  v.  Ridley,  5  Yerg.  65,  is, 
that  ''  the  return  is  a  memorandum  of  sale,  by  authority  of  law, 
and  can  always  bo  made  available  to  the  purchaser." 

But  when  a  trustee  advertises  and  sells  real  estate,  he  is  acting 
solely  under  the  authority  of  the  deed  of  trust,  and  not  under  the 
guidance  or  direction  of  a  court  of  chancery,  nor  does  he  makeiany 
report  to  a  court  for  confirmation,  or  any  return,  by  authority  of 
law,  which  can  be  made  ayailable  to  the  purchaser.    The  reason, 
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then,  upon  which  the  exception  rests,  as  to  judicial  sales  and  sales 
by  sheriffs,  wholly  fails  as  to  sales  made  by  trustees,  although 

made  by  public  auction.     It  was  so  held  in  the  case  of v. 

Dowhyy  8  Ired.  456. 

The  next  question  is,  whether  the  mcmoi'andum  made  by  Adams 
was  sufficient  to  take  the  case  out  of  the  statute?  The  memoranda 
is  in  these  words:  ''  Lot  No.  2, 113  acres.  W.  S.  Scales,  at  130  per 
acre."  It  is  obvious  that,  taken  by  itself,  this  memorandum  fails 
entirely  to  contain  the  requisites  of  the  memoranda  prescribed  by 
the  statute.  Nor  does  it  refer,  on  its  face,  to  other  documents, 
such  as  plats,  etc.,  by  which  the  defects  could  be  supplied.  But 
Adams,  the  trustee  and  seller  of  the  land,  could  not  be  the  agent 
of  the  purchaser,  so  as  to  bind  him  by  any  memoranda  he  might 
make  and  sign  himself  (3  Pars,  on  Cont.  11,  and  notes),  the  pur- 
chaser not  also  signing  the  contract.  It  is  clear,  therefore,  that 
Adams  could  not,  by  drawing  up  a  regular  deed  the  next  day  and 
tendering  it  to  Scales,  make  it  a  valid  contract  to  bind  Scales. 

We  conclude  there  is  no  error  in  the  judgment,  and  affirm  it. 

Judj/meni  affirmed. 


Fey  v.  Manlovb. 

aBaxt.266.) 

Execution — superseded  levy — Efeet  as  to  sureties. 

An  execution  on  a  judgment  against  a  principal  and  his  sureties,  leyied  on 
sufficient  property  of  the  principal,  was  superseded  od  his  petition;  the  suit 
abating  by  his  deatli,  an  alias  execution  issued  against  the  sureties.  Held, 
that  there  was  no  satisfaction  by  the  original  levy,  and  the  sureties  were  still 
liable. 

fpHE  opinion  states  the  case. 

Gould  £  Dodd,  for  Pry. 

Neil  S.  Brown,  for  Manlove. 

Skeed,  J.    The  defendants  were  the  securities  upon  a  promissory 
note  to  plaintiff,  executed  by  W.  B.  Young,  upon  which  a  judgment 
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wsa  rendered  by  a  justice  of  Davidson  ooanty,  on  the  14th  day  at 
April,  I860,  against  the  principal  and  sareties.  An  execution  was 
issued  upon  the  judgment  to  a  constable  of  said  county  on  the  2d 
of  October  following,  which  was  levied  on  the  next  day  upon  cer> 
tain  personal  property  of  Young,  the  principal,  shown  to  have 
been  amply  sufficient  for  the  satisfaction  of  said  execution.  The 
officer  left  the  property  in  the  possession  of  the  defendant  Young, 
and  would  have  duly  proceeded  to  advertisement  and  sale  but  for 
the  writs  of  certiorari  and  supersedeai  obtained  upon  the  petition 
of  the  defendant  Young,  by  which  all  further  proceedings  were 
suspended,  and  the  case  brought  before  the  Circuit  Oourt  of  David- 
son county,  where,  for  several  years,  it  lingered  upon  the  docket, 
and  was  finally  abated  by  the  death  of  the  defendant  Young.  In 
October,  1866,  the  plaintiff  caused  an  dli(ts  execution  to  be  issued 
against  the  said  sureties,  the  defendants  Manlove  and  Waggoner, 
which  was  superseded  upon  the  petition  of  the  defendants,  filed  in 
said  Circuit  Court;.  The  sole  ground  assumed  in  the  defendants' 
petition  for  certiorari  and  supersedeas  is,  that  the  levy  of  the  3d  of 
October,  1860,  upon  personal  property  of  the  defendant  Young, 
sufficient  to  satisfv  the  execution,  operated  in  law  as  a  satisfaction 
and  discharge  of  said  judgment.  Upon  the  trial  in  the  Circuit 
Court,  the  court  charged  the  jury  that  **  the  levy  of  said  execution 
upon  property  of  the  said  Young,  if  it  was  of  value  sufficient  to 
satisfy  said  fi.  fa,y  was  a  satisfaction  of  the  same,  and  the  said 
Young  superseding  the  execution  would  not  prevent  said  satisfac- 
tion." The  verdict  and  judgment  were  for  the  defendants,  and 
the  plaintiff  has  appealed  in  error. 

It  is  no  modern  doctrine  of  the  common  law  that  the  levy  of  an 
execution  upon  the  property  of  defendant  sufficient  to  pay  it  is  a 
discharge  of  the  judgment.  It  was  said  in  the  English  case  of 
Mountney  v.  Andretos  (Cro.  Eliz.  237),  that  to  a  scire  facias  on  a 
judgment  the  defendant  may  plead  execution  on  a  ^  fa.  for  the 
same  debt,  without  showing  that  the  writ  is  returned  ;  and  so  it 
was  said  in  a  later  English  cjise,  of  Cleek  v.  Withers^  1  Salk.  322  ;  2 
Lord  Raym.  1072,  that  when  the  defendant's  goods  are  seized  on  a 
/?.  fa.  the  debt  is  discharged.  This  doctrine  has  been  followed  in 
this  country,  and  has  been  repeatedly  announced  in  this  court 
But  it  must  be  taken  with  certain  well-defined  qualifications,  and 
we  must  bring  to  our  aid  the  ''reasons  of  the  law''  in  giving  it 
application  to  cases  as  they  arise.    There  are  eases  in  irhich  this 
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doctrine  will  not  apply,  and  the  *'  reasons  of  the  law  "  will  identify 
those  cases  as  they  may  arise.  In  2  Tidd's  Pr.  1019^  the  mie  is 
thus  stated:  ''When  the  sheriff  has  taken  the  defendant's  goods 
upon  A  fieri  facias  to  the  amount  of  the  sum  directed  to  he  levied, 
the  defendant  is  discharged.  But  when  two  persons  are  jointly  and 
severally  hound,  and  execution  is  had  against  one  of  them,  and 
his  goods  are  seized  bat  not  sold,  this  cannot  be  pleaded  in  an 
action  of  debt  against  the  other  obligor,  because  it  is  no  actual  sat- 
isfaction." In  the  case  of  Green  v.  Burke,  23  Wend.  490,  it  is 
said  that  ''  a  levy  by  virtue  of  an  execution  is  not  always  a  satisfac- 
tion of  the  judgment,  although  the  property  levied  on  be  of  suflS- 
eicnt  value  to  satisfy  the  execution.  If  the  levy  fail  to  produce 
satisfaction,  in  fact,  without  any  fault  of  the  plaintiff,  he  may  pro- 
oeed  to  obtain  execution."  And  it  was  said,  in  the  case  of  The 
People  V.  ffopson,  1  Denio,  578,  that  "  if  the  broad  ground  has  not 
yet  been  taken  it  is  time  it  should  be  asserted  that  a  mere  levy  upon 
sufficient  personal  property,  without  more,  never  amounts  to  a  sat- 
isfaction of  the  judgment."  The  learned  judge,  in  the  same  case, 
declares  the  true  rule  to  be  that  the  judgment  is  satisfied  when  the 
execution  has  been  so  used  as  to  change  the  title,  or  in  some  way 
deprive  the  debtor  of  his  property."  And  in  Ladd  v.  Blunt,  4 
Mass.  402,  Parsoks,  G.  J.,  rests  the  rule  upon  the  ground  that 
**by  a  lawful  seizure  the  debtor  has  lost  his  property  in  the  goods." 
The  Supreme  Court  of  the  United  States  seems  to  have  adopted 
this  view  in  the  case  of  U.  S.  v.  Dashlei,  in  which  Mr.  Justice 
Clifford  says:  "  When  the  goods  seized  are  taken  out  of  the  pos- 
session of  the  debtor  and  they  are  sufiScient  to  satisfy  the  execu^ 
tion,  it  is  doubtless  true  that  if  the  marshal  or  sheriff  wastes  the 
goods,  or  they  are  lost  or  destroyed  by  the  negligence  or  fault  of 
ttie  officer,  or  if  he  misapplies  the  proceeds  of  the  sale,  or  retains 
the  goods  and  does  not  return  the  execution,  the  debtor  is  dis- 
charged; but  if  the  levy  is  overreached  by  a  prior  lien,  or  is  aban- 
doned at  the  request  of  the  debtor,  or  for  his  benefit,  or  defeated 
by  his  misconduct,  the  levy  is  not  a  satisfaction  of  the  judgment." 
"  Rightly  understood,"  continues  the  learned  judge,  '*  the  presump- 
tion is  only  a  prima  facie  one  in  any  case,  and  the  whole  extent  of 
the  rule  is  that  the  judgment  is  satisfied  when  the  execution  is  so 
used  as  to  change  the  title  of  the  goods,  or  in  some  way  to  deprive 
the  debtor  of  his  property."  3  Wall.  699.  The  court  quotes  and 
adopts  tlio  words  of  Bronsoh",  C.  J.,  in  the  case  of  Taylor  v.  Ran* 
Vol.  XXV.  —  9S 
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ney,  4  Hill,  621,  where  he  says:  ''If  the  property  be  lost  io  the 
debtor  in  consequence  of  the  legal  measures  which  the  creditor  has 
pursued,  the  debt  is  gone,  although  the  creditor  may  not  have 
been  paid.  Under  these  circumstances  the  creditor  must  take  his 
remedy  against  the  officer,  and  if  there  be  no  such  remedy  he  mnst 
bear  the  loss."  Id.  699,  700.  In  the  case  of  Cunmig  y.  Burdickj 
4  McLean,  133,  it  is  said  that  a  levy  on  sufficient  personal  property 
is  presumed  to  be  a  satisfaction  of  the  judgment,  but  if  it  prove 
insufficient  an  alias  may  issue;  and  in  Reynolds  v.  Rogers^  5  Ohio, 
169,  it  is  held  to  be  a  satisfaction  of  the  judgment  only  while  the 
levy  remains  in  force  and  undisposed  of. 

In  reviewing  some  of  our  own  cases  upon  the  subject,  the  reason 
of  the  rule  is  made  apparent    In  Young  v.  Ready  3  Yerg.  298, 
Judge  Peck  says  on  this  point,  that  the  levy  of  an  execution  upon 
property  of  the  debtor  sufficient  to  satisfy  the  demand  is  in  law  a 
satisfaction  of  the  judgment,  was  ruled  without  a  dissenting  voice 
in  this  court,  in  Pigg  v.  Sparrow^  3  Hay.  144,  and  he  says  the  rale 
is  founded  on  reasons  obvious  to  every  lawyer.    It  cannot  be  toler- 
ated to  let  an  officer  exercise  the  discretion  of  abandoning  at  his 
pleasure  the  property  he  has  seized;  nor  can  it  be  permitted  that 
the  plaintiff  in  the  execution  shall,  by  his  order  or  assent,  change 
the  direction  which  the  law  affixes  to  final  process  in  the  hands  of 
officers.     3  Yerg.  298,  299.     The  levy  upon  the  personal  property 
vests  the  title  in  the  officer  making  the  levy.    2  Swan,  292.     And, 
in  the  words  of  Cateon,  J.,  in  Cook  v.  Smith,  1  Yerg.  148:  The 
moment  the  levy  is  made  the  property  is  in  the  custody  of  the 
law;  if  enough  be  levied,  the  defendant  is  forever  discharged,  and 
the  officer  levying  is  liable  for  the  debt.    1  Yerg.  148.   And  so  saya 
Greek,  J.,  in  Clark  v.  Bell,  8  Humph.  28:  "  If  the  property  of  the 
principal  has  been  taken  in  execution  to  an  amount  sufficient  to 
satisfy  the  execution,  the  sureties  are  discharged .''    Now  it  is  man- 
ifest that  the  reason  of  the  rule  is,  that  the  moment  the  levy  is 
made  the  title  is  divested  out  of  the  defendant  and  vested  in  the 
officer.    The  officer  then  is  lawfully  in  possession  of  property  suffi- 
cient to  discharge  the  debt,  and  he  and  his  official  sureties  are 
substituted  as  the  plaintiff's  debtors  instead  of  the  original  defend- 
ants.    And  when  the  reason  of  the  rule  ceases  the  rule  ceases  with 
it.     The  officer  is   thenceforth  bound   to  make  good  the  debt, 
so  long   as   the    possession  and    the  title  remain  in  him,  and 
if   he  wastes  the   goods  or  converts  them,   he   is  still  bonnd. 
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and  the  jndgment  against  the  original  parties  is  discharged. 
It  is  then  a  temporary  satisfaction,  and  becomes  permanent 
when  the  diyestnre  of  the  title  becomes  permanent.  Or  if 
the  officer,  with  or  without  the  concurrence  of  the  plaintiff, 
abandons  the  levy  and  restores  the  goods  to  the  defendant,  then,  as 
to  the  principal  debtor,  there  is  no  satisfaction,  because  the  title 
and  the  possession  have  reverted  without  actual  payment ;  the 
rights  of  sureties,  however,  in  such  a  case,  may  rest  upon  a  differ- 
ent principle,  not  necessary  now  to  be  considered.  But  a  very 
different  case  is  presented  where  the  temporary  title  of  the  officer 
is  divested  without  fault  of  his  or  the  plaintiff,  and  by  act  of  law. 
The  reason  of  the  rule  then  ceases,  and  the  officer  is  no  longer 
liable  to  the  plaintiff,  but  is  instanter  released  from  liability.  The 
title  reverts  to  the  defendant,  and  in  law,  as  in  fact,  there  has 
never  been  any  satisfaction  of  the  debt.  The  fictitious  satisfaction 
created  by  the  levy  no  longer  exists,  and  the  parties  stand  in  statu 
quo,  as  they  stood  before  the  levy  was  made.  The  writ  of  super- 
sedeas,  in  the  words  of  the  statute,  '^effectually  supersedes  all 
further  proceedings."  Code,  §  2132.  And  the  effect  of  the  ser- 
vice of  the  writ,  says  this  court,  in  McCanney  v.  Lawson,  3  Head, 
256,  is  to  release  the  property  and  authorize  the  officer  to  return  it 
to  the  debtor. 

Now  if  the  levy  by  which  the  debtor  is  forever  deprived  of  his 
property,  and  the  liability  being  thus  shifted  to  the  officer,  be  the 
foundation  of  the  rule,  then  it  must  follow  that  where  the  title 
reverts,  and  the  possession  follows,  and  the  officer  is  by  the  act  of 
law  released,  the  rule  no  longer  applies,  and  there  is  no  satisfaction. 
And  we  are  aware  of  no  principle  which  would  place  the  securities 
upon  any  higher  ground  than  the  principal  in  such  a  case.  As  a 
matter  of  fact,  the  debt  is  still  due,  and  there  is  no  longer  any  levy 
in  existence  which  works  the  fictitious  satisfaction  of  the  law. 
Nor  can  the  bond  given  upon  obtaining  the  supersedeas  affect  the 
question.  It  is  a  mere  additional  security  for  the  debt.  The 
essence  of  the  satisfaction  is  in  the  levy,  and  this  being  annulled 
by  the  mandate  of  the  law,  there  is  no  satisfaction.  It  is,  of  course, 
otherwise  if  the  levy  had  been  abandoned.  Finley  v.  Keyit,  1 
Head,  122.  The  officer  being  no  longer  liable,  the  debt,  which  by 
the  levy  was  temporarily  thrown  upon  the  officer,  becomes  again 
the  debt  of  the  original  parties,  and  mast  so  remain  until  it  is  dis* 
charged.     Thus  it  was  held  by  the  Supreme  Court  of  North  Garo- 
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]ina  that  **  a  seizure  of  goods  npon  an  execntion  is  a  coBStrucliTe 
payment  only  when,  unless  so  considered,  an  injury  will  occur,  aa 
when  the  sheriff  has  seized,  bat  will  not  sell.  Bat  in  all  cases: 
where  the  defendant  has  got  back  the  goods,  with  or  witbont  th^ 
consent  of  the  sheriff,  the  seizure  is  no  payment,  and  a  new  execn- 
tion may  issue,  and  this  whether  there  be  seyeral  defendants  or 
only  one.    In  re  Xing,  2  Dev.  341. 

The  bond  for  supersedeas  is  a  totally  different  thing  from  the- 
ordinary  delivery  bond.  It  destroys  the  effect  of  the  levy,  but  ia 
in  no  sense  a  merger  of  the  original  liability,  as  it  existed  prior  t<^ 
the  levy. 

Let  the  jadgment  be  reversed  and  the  case  remanded  for  a  new 
trial. 


PliAirrBBS'  IlfSUBAKOB  OOMPAmT  y.  SORBBLa. 

(1  Baxt.  862.) 
Jnturanu — Change  of  occupation — Wrong  ttaUmmU  ofrepresemtatimu  by  ogentL 

A  policy  of  fire  insurance  on  a  koose  represented  to  be  oocapied  as  a  dwellini^- 
is  not  avoided  by  its  sabseq^aent  use  as  a  boarding-house.  The  burden  to: 
show  an  increase  of  the  risk  is  on  the  insurer. 

Where  the  applicant  correctly  stated  the  facts  to  the  agent,  who  made  ont  th»> 
application,  and  who  inserted  other  and  incorrect  statements,  held,  that  th^ 
circumstances  might  be  shown  by  parol,  and  the  policy  was  not  avoided. 

A  CTION  on  an  iosurance  policy.     The  opinion  states  the  cas^ 

McClanahan  <B  Clare,  for  the  Planters'  Insarance  Oompany. 
J,  D.  Wade  and  A,  J.  Caldwell,  for  Sorrels. 

Deaderick,  J.  In  December,  1867,  plaintiff  in  error  insareS 
B.  J.  Sorrels  against  loss  or  damage  by  fire  to  the  amonnt  of 
$2,000  in  the  aggregate,  on  a  dwelling-hoase  valued  at  $850,  a  one- 
story  building  used  as  a  bar-room,  and  valued  at  $400,  furniture^ 
valued  at  $100,  and  several  other  articles  of  personalty  at  different 
mid  distinct  valuations. 

All  the  property  insured,  except  $50  to  $75  of  the  personalty,  wa» 
destroyed  by  fire  on  the  28th  of  March,  1868.    The  company  refaa-* 
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isig  to  pay  the  losses.  Sorrels  broaght  suit  in  the  Circuit  Court  of 
.Davidson  county,  and  obtained  judgment,  from  which  the  company 
xhave  appealed  in  error  to  this  court.  A  reversal  of  the  judgment 
is  asked  in  this  court  upon  several  grounds. 

1st.  It  appears  that  in  the  application  for  insurance  it  was  stated 
that  one  of  the  insured  buildings  was  occupied  by  the  applicant  as 
41  '*  dwelling,  meat-store,  and  shoe-shop,^'  whereupon  proof  of  loss, 
it  is  shown  that  W.  H.  Sorrels,  a  brother  of  the  assured,  occupied 
«the  dwelling  as  a  boarding-house. 

It  does  not  avoid  the  policy  of  insurance  that  a  house  insured  as 
'4i  dwelling-house  is,  or  was  after  insurance,  occupied  as  a  board ing- 
liouse.     Parsons'  Mer.  Law,  503,  note  1. 

While  the  assured  may  not  change  or  alter  the  use  of  the  build- 
ing in  such  manner  as  to  enhance  the  risk  of  the  insurer,  we  can- 
not see  that  the  change  of  occupants  could  increase  the  risk,  and 
if  there  be  an  increase  of  risk  by  a  change  of  the  circumstances 
<lisclosed  in  the  application,  the  burden  of  proof  is  on  the  insurer 
to  show  such  increased  risk.  Fland.  on  Ins.  232  and  250,  and 
:iiote  3. 

It  is  further  insisted  that  the  insured,  to  the  question  in  his 
:application,  "  what  is  your  title?"  answered,  "  fee  simple,*'  and  in 
answer  to  the  question,  '^  is  your  property  incumbered,  by  what, 
4and  to  what  amount  ?  "  replied,  "  no  ;"  whereas,  in  fact,  the  appli- 
cant had  a  leasehold  title  only,  and  not  a  fee  simple  in  the  soil 
upon  which  the  buildings  were  erected,  and  they  were  incumbered 
ly  a  claim  of  one  Hamilton  to  the  amount  of  $200. 

The  facts  are  as  alleged,  and  avoid  the  policy,  unless  Sorrels  is 
relieved  from  the  consequences  of  these  untrue  answers,  for  the 
seasons  set  up  by  him.  These  reasons  are,  that  he  is  not  responsi- 
t)le  for  the  insertion  in  the  application  of  the  false  answers  to  the 
questions,  but  they  were  put  in  by  the  agent  of  the  company, 
although  he  disclosed  to  him  fully  and  truly  the  nature  of  the  title 
i)y  which  he  held  the  premises,  and  the  amount  and  character  of 
4;he  incumbrance  upon  them* 

But  it  is  insisted  for  the  company  that,  conceding  that  the  dis- 
closures were  made  as  claimed  to  have  been  made,  that  it  is  not 
admissible  to  show  the  fact  by  parol  evidence,  in  contradiction  of 
the  written  answers  in  the  application,  where  such  answers  are 
made  warranties,  as  they  are  claimed  to  be  in  this  case.  This 
proposition  seems  to  be  fully  sustained  by  the  authority  referred  to 
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in  support  of  it.  Fland.  on  Ins.  92.  On  the  othor  hand,  there 
are  well-considered  cases  which  hold  that  when  the  answers  are 
incorrectly  written  down  hy  the  agent  of  the  company,  when  the 
facts  were  truly  stated  by  the  insured,  that  the  company  shall  not 
be  relieved  of  liability  because  of  the  blunders  or  mistakes  of  its 
agents;  'H^hat  to  allow  the  company,  under  such  circumstances, 
to  avoid  their  contract,  on  account  of  a  mistake  into  which  they 
themselves  had  led  the  plaintiff,  would  be  to  allow  them  to  take 
advantage  of  their  own  wrong/'    Fland.  on  Ins.  101. 

In  the  case  of  the  Union  Mutual  Insurance  Company  y.  Wilhin- 
soriy  reported  in  13  Wallace,  222,  the  Supremo  Court  of  the  Unit^ 
States  hold  that  the  company  is  bound  by  the  acts  of  its  agents, 
and  when  an  agent  makes  out  the  application  for  insurance  and 
inserts  in  it  representations  that  are  untrue,  without  the  assent  of 
the  assured,  it  was  the  act  of  the  company  and  not  the  act  of 
the  assured,  although  signed  by  him,  does  not  invalidate  the  polices 
and  that  parol  testimony  may  be  heard  to  show  that  the  answers 
were  thus  written  by  the  agent. 

The  court  say  that  to  allow  verbal  testimony  to  show  these  facts 
does  not  contradict  the  written  contract,  though  the  application  is 
signed  by  the  party.  It  goes  upon  the  idea  that  the  writing  was 
not  the  assured's  statement,  and  that  the  company  are  estopped  to 
set  up  that  it  is  the  representation  of  the  assured. 

This  holding  was  in  the  case  of  a  mutual  insurance  company, 
and  in  which  it  was  stated  by  counsel  for  plaintiff  in  error,  that 
"all  the  statements  in  the  application  are  express  warranties  ;" 
and  it  was  argued  in  that  case,  as  in  this,  that  the  warranty  was  a 
part  of  the  contract,  that  the  matter  was  such  as  it  was  represented 
to  be,  and  could  not  at  law  be  contradicted  by  parol  evidence,  but 
might  be  reformed  in  equity. 

The  court  furuher  say  in  that  case,  that  for  the  insurer  to  insist 
that  the  policy  is  void  because  of  these  representations  contained 
in  it,  and  which  were  inserted  by  him  or  his  agent,  knowing  they 
were  not  the  representations  of  the  insured,  would  be  an  act  of  bad 
faith  and  gross  injustice. 

Sorrels  (the  plaintiff  below)  was  examined  as  a  witness  on  the 
trial,  and  stated  that  he  disclosed  fully  all  the  facts  in  relation  to 
his  title  to  the  property  insured,  which  was  a  lease  of  the  land 
having  more  than  a  year  to  run,  with  the  privilege  to  remove  all 
the  erections  thereon  at  the  expiration  of  his  lease.     That  he  was 


I 


DEGEMBEB  TERM,  1872.  783 

WhelesB  ▼.  Second  National  Bank. 

ignorant  of  the  meaning  of  the  term  ^^fee  simple,"  and  of  the 
bnsiness  of  insurance,  and  that  all  the  writing  was  done  by  Farrer, 
the  agent,  and  that  he  told  him  of  the  claim  of  $200  Hamilton 
held  on  the  property. 

The  brother  of  the  insured  also  testified,  corroborating  the  tes- 
timony of  the  insured  as  to  his  disclosures  of  the  character  of  his 
title  to  the  land  and  iniprovements,  and  the  incumbrance  of  $200 
of  one  Hamilton.  Farrer  contradicted  these  witnesses,  and  their 
testimony  was  before  the  jury  upon  a  proper  charge  by  the  court. 

The  plaintiff  below  was  the  absolute  owner  of  the  buildings 
insured,  and  the  term  '*  fee  simple  "  expressed  no  higher  or  greater 
interest  in  the  subjects  of  insurance  than  he  held.  The  court 
charges  the  jury  that  the  plaintiff  might  recover  under  this  policy 
for  a  part  of  the  property,  if  not  entitled  to  recover  for  all. 

It  is  sufficient  to  say,  as  to  this,  that  if  erroneous,  which  we  do 
not  hold,  it  is  an  error  that  has  not  prejudiced  the  plaintiff  in 
error,  as  the  jury  have  found  that  the  plaintiff  below  was  entitled 
to  recover  for  all.  And  when  the  charge  is  erroneous,  if  it  has  not 
injured  the  party  complaining  of  it,  it  constitutes  no  ground  for 
reversal. 

Upon  the  whole,  we  think  there  is  no  error  in  the  record  for 
which  the  judgment  should  be  reversed,  and  affirm  it 


Wheless  y.  Second  National  Bank. 

(1  Bazt.  469.) 
Corporation  —  LiabUityfor  malieiouo  proiootiUon, 

A  corporation  Is  liable  in  damages  for  malicious  prosecution  under  the  same 

circumBtances  as  an  individual. 

A  OTION  for  malicious  prosecution.    The  opinion  states  the  facts. 

H.  B.  Jones  and  W,  E,  Golyar,  for  Wheless. 

Edward  H.  East,  for  Second  National  Bank. 

Opinion  by  the  Ooubt.  Wheless,  a  cotton  broker  and  commission 
merchant  in  Nashville,  sued  the  Second  National  Bank  for  prose* 
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eating  against  him  an  attachment  rctninable  to  the  Circait  CkNift 
of  Dayidson  county,  aJleipng  Ihat  the  same  was  sued  out  witboiit 
sufficient  cause,  and  by  gross  negligence  and  maliciously,  whereby 
lie  was  damaged  to  the  amount  of  one  hundred  thousand  dollare, 
in  his  business,  credit  and  reputation. 

The  cause  was  tried  in  the  Qirouit  Court  of  Davidson,  when  the 
circuit  judge  charged  the  jury  that  the  action  could  not  be  m^n- 
taincd,  because  the  defendant  was  a  corporation.  Under  this 
introduction  the  jury  found  for  the  defendant,  and  Wheless  ^ 
pealed  to  this  courL 

The  only  question  for  our  determination  is,  can  an  action  on  the 
case  be  maintained  against  a  corporation  for  suing  out  an  attach- 
ment without  sufficient  cause  and  maliciooslyP 

It  appears  from  the  proof  that  Wheless  was  a  cotton  broker  and 
tx>mmission  merchant  in  Nashville,  of  high  standing  and  in  good 
credit,  and  that  he  had  carried  on  much  of  his  financial  business 
through  the  Second  National  Bank,  and  at  the  time  of  tho  issu- 
ance of  the  attachment  he  had  overchecked  in  that  bank  to  the 
amount  of  four  or  iiye  thousand  dollars.  Having  failed  to  arrange 
his  account  to  the  satisfaction  of  the  bank,  tho  cashier  filed  his 
affidavit,  alleging  that  Wheless  was  about  to  dispose  of  his  prop- 
erty; and  thereupon  procured  the  issuance  of  an  attachment,  whidli 
was  levied  on  tho  cotton  and  other  property  in  his  business  liouse, 
and  the  house  closed  up.  In  a  short  time,  by  consent  of  the  bank, 
Wheless  sold  enough  of  the  cotton  to  satisfy  the  balance  due  to  the 
bank  and  the  ooet  of  the  suit.  It  thus  appears  ^at  this  action  is 
not  brought  on  the  attachment  bond  for  wrongfully  suing  out  the 
attachmeut,  but  that  it  is  an  action  on  the  case,  as  already  stated, 
for  maliciously,  and  without  sufficient  cause,  suing  oat  the  attach- 
ment and  levying  on  his  property. 

To  maintain  this  character  of  action  it  is  essential  that  the 
plaintiff  show  by  proof  that  the  original  suit  was  commenced 
vrithotU  ^sufficient  cause  and  maliaioushf.  Ths  circait  judge  so 
charged,  but  he  went  further,  and  held  that  a  corporation  could 
not  be  guilty  of  the  kind  of  malice  necessary  to  support  the 
action. 

On  this  point  the  circuit  judge  told  the  jury:  ''I  have  been 
thus  explicit  to  show  that  the  malice  required  to  sustain  this  action 
IS  actual  malice,  resting  in  the  motives  and  intention  of  the  de- 
fendant, a  substantive  fact  to  be  proved  by  the  evidence  in  the  caoe^ 
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becaase  I  am  of  opinion  it  is  this  fact  that  defeats  the  plaintifPs 
right  to  an  action  against  this  corporation,  and  because  it  is  this 
that  makes  the  authorities  cited  by  the  plaintiff's  counsel^  and  ably 
sustained  in  argument,  inapplicable  to  this  case,  with  the  exception^ 
perhaps,  of  the  case  in  22  Conn.  Reports,  to  be  hereafter  noticed. 
In  all  these  cases  I  think  it  will  be  found  that  malice  (where  malice 
is  found)  was  established  by  implication  of  law,  and  that  actual 
malice  was  not  a  fact  to  be  proved,  or  an  issue  to  be  tried,  and  that 
the  real  intentions  or  motives  of  the  party  defendant  were  not 
material  to  the  action,  and  where  the  absurdity  of  attributing 
malice  to  an  artificial  being  (if  absurdity  it  is)  was  an  absurdity  of 
the  law,  and  not  of  fact,  and  where  no  questions  arose  as  to  how 
the  defendant  did  actually  feel  and  think.  But  here  this  corpora- 
tion stands  in  an  action  where  the  very  mind  and  heart  of  the 
defendant  have  to  be  looked  into,  where  his  motives  have  to  be 
scanned  and  judged,  and  where  the  jnry  have  to  decide  as  a  matter 
of  fact  to  the  very  quality  of  his  intentions,  where  the  existence  of 
malice  as  a  matter  of  fact  forms  the  principal  issue  to  be  decided. 
Now  it  is  an  easy  matter,  perhaps,  to  pronounce  a  corporation 
guilty  in  a  suit  for  libel  (comparatively  easy,  though  that  has  never 
been  done  but  two  or  three  times),  for  the  law  there  declares  the 
malice,  without  reference  to  the  actual  feeling  or  motive  of  the 
party.  But  when  we  come,  as  in  this  action,  to  inquire  seriously 
as  to  the  real  motives  of  the  defendant,  as  to  what  it  intended,  or 
how  it  felt,  the  situation  is  entirely  changed,  and  we  have  to  say 
as  a  matter  of  fact  that  the  defendant  had  no  motive,  for  it  had  no 
sensible  being;  it  thought  no  evil,  for  it  had  no  mind  to  think;  it 
felt  no  malice,  for  it  had  no  heart  to  feel;  and,  therefore,  we  must 
decide  that  this  action  cannot  be  maintained  against  this  defend- 
ant corporation,  because  it  could  entertain  no  actual  malice  —  no 
malice  in  fact  —  without  which  the  action  cannot  be  entertained. 
This  reasoning  of  the  circuit  judge  is  supported  by  respectable 
authorities,  but  it  results  in  developing  an  anomaly  in  the  law 
which  is  wholly  irreconcilable  with  its  catholic  and  just  administra- 
tion. By  our  Code,  natural  persons  and  corporations  are  entitled 
to  like  benefits  in  resorting  to  the  ordinary  and  extraordinary  pro- 
cess provided  for  the  enforcement  of  their  rights.  When  natural 
persons  resort  to  such  process  they  are  liable  to  pay  damages,  when- 
ever they  have  abused  this  process  by  its  wrongful  or  malicious  use. 
But  according  to  the  reasoning  of  the  circuit  judge,  if  a  corpo- 
VoL.  XXV  —  99  ' 
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ration  abuse  the  same  process^  wrongfully  and  maliciously,  by  which 
a  third  party  is  damaged,  such  third  party  is  entitled  to  no  recourse 
against  the  corporation,  however  malicious  its  agents  may  have 
been  in  suing  out  the  process.  It  results  from  this  reasoning  that 
the  law  secures  rights  and  exemptions  to  corporations  which  are 
withheld  from  natural  persoos.  This  is  wholly  inconsistent  with 
the  genius  and  spirit  of  our  State  Constitution,  which  was  intended 
to  secure  equal  and  exact  justice  to  all. 

The  doctrine  of  the  charge  rests  upon  the  assumption  that  a  cor- 
poration has  no  soul,  and  can  think  no  evil ;  therefore,  that  it  can- 
not be  guilty  of  actual  malice.  As  an  abstract  proposition  it  may 
be  true  that  tlie  impersonal  being  called  a  corporation  cannot  enter- 
tain malicious  motives,  or  be  impelled  by  malicious  purposes,  but 
it  must  be  borne  in  mind  that  a  corporation  can  maintain  its  exist- 
ence and  exercise  its  powers  and  franchises,  only  through  the 
agency  of  natural  persons.  It  would  be  un  abandonment  of  the 
well-established  principle  of  ^'respondeat  stiperior^*  to  hold  that  the 
agents  of  a  corporation,  in  the  discharge  of  their  duties  as  such, 
would  be  guilty  of  maliciously  instituting  suits  to  the  damage  of 
third  persons,  and  yet  that  the  corporation  should  shield  itself 
from  the  responsibility  by  relying  on  its  soulless  character. 

This  question  is  discussed  with  great  clearness  and  conclusiveness 
in  the  libel  case  of  Philadelphia,  Washington,  Baltimore  and  R.  R. 
Co,  V.  QuigUy,  in  21  Howard,  209,  210.  In  that  case,  in  answer 
to  the  objection  ''  that  no  action,  ex  delicto,  or  indictment  will  lie, 
against  a  corporation  for  any  misfeasance,"  the  court  say:  '^But 
this  conclusion  would  be  entirely  inconsistent  with  the  legislation 
and  jurisprudence  of  the  States  of  the  Union,  relative  to  artificial 
persons."  ♦  ♦  ♦  «<To  enable  impersonal  beings,  mei-e  legal 
entities,  which  exist  only  in  contemplation  of  law,  to  perform  cor- 
poreal acts,  or  deal  with  personal  agents,  the  principle  of  j>ersonal 
representation  has  been  adopted  as  a  part  of  their  constitution. 
The  powers  of  a  constitution  are  placed  in  the  hands  of  a  govern- 
ing body  selected  by  the  members,  who  manage  its  afEairs,  and  who 
appoint  the  agents  that  exercise  its  faculties  for  the  accomplish- 
ment of  the  object  of  its  being.  But  these  agents  may  infringe 
the  rights  of  persons  who  are  unconnected  with  the  corporation, 
or  who  are  brought  into  relations  of  business  with  it.  As  a  neces- 
sary correlative  to  the  principle  of  the  exercise  of  corporate  powers 
and  faculties  by  legal  representatives  is  the  recognition  of  a  cor- 
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porate  responsibility  for  the  acts  of  these  representatives.  With 
much  weariness,  and  after  close  and  exact  scrutiny  into  the  nature 
of  their  constitution,  have  the  judicial  tribunal  determined  the 
legal  relations  which  are  established  for  the  corporations  by  their 
governing  body,  and  their  agents,  with  the  natural  persons  with 
whom  they  are  brought  into  contact  or  collision.  This  result  of 
the  case  is,  that  for  the  acts  done  by  the  agents  of  a  corporation, 
either  in  contractu  or  i7i  delicto,  in  the  course  of  its  business  and 
of  their  employment,  the  corporation  is  responsible  as  an  individual 
is  responsible  under  similar  circumstances.'^ 

The  law  thus  laid  down  by  the  Supreme  Court  is  simple,  clear 
and  eminently  just.  It  repudiates  the  highly  technical  idea  that  a 
corporation  is  exempted  from  responsibility,  or  the  misfeasances  or 
malfeasances  of  its  governing  agents,  for  the  simple  reason  that 
the  corporation  itself  i&  soulless  and  incapable  of  thinking  evil;  it 
discards  all  distinction  between  the  responsibility  of  natural  persons 
for  their  own  malicious  acts,  and  that  of  corporations  for  similar 
acts  in  the  due  course  of  their  business.  This  rule  has  been 
repeatedly  recognized  and  followed  by  this  court,  and  may  now  be 
regarded  as  the  settled  law  of  the  State.  Sec  the  cases  of  Humes 
d  Williams  v.  Mayor  and  Council  of  Knoxville,  1  Hum.  403  ; 
Ohio  Ins.  Co.  v.  Merchants*  Ins.  Co.,  11  id.  1 ;  Mayor  and 
Council  of  Nashville  v.  Brown,  9  Heisk.  1 ;  see  also  the  case  of 
Ooodspeed  v.  East  Haddam  Bank,  reported  in  22  Conn.  530, 
which  is  directly  in  point  It  follows  that  the  charge  of  the  cir* 
eoit  judge  is  erroneous,  and  the  judgment  below  must  be  reversed* 
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AOCESSORT. 
Bee  Criminal  Law,  410. 

AOCX)MMODATION  PAPEB. 
Bee  Nbgotiablb  iNSTRUMBirrs,  206,  d81« 

ACCOMPLICE. 
CcTTtiboraHon  of."]    Bee  Evidencb. 
Declar<Uume  of,  in  presence  of  prisoner.  ]    See  Eyidbncb,  IdO. 

ACKNOWLEDGMENT  OF  DEED. 
When  married  woman  may  impeach,]    Bee  MoBi!raA0B»  fidl 

ACTION. 

1.  For  money  had  and  reeewed  —  deficiency  in  land  eowteyed  —  when  eaeeee  of 

payment  recoverable.]  Where,  upon  a  sale  of  land,  the  quantity  is  made 
an  eesential  element  of  the  bargain  and  is  relied  on  to  fix  the  price,  and 
by  mistake  •  I  fact  there  is  a  deficiency  in  the  quantity  paid  for  and  pur- 
porting to  be  conveyed,  the  excess  of  payment  may  be  recovered  at  law, 
but  not  in  equity.    Pickman  v.  Trinity  Church  (Mass.).  1. 

2.  .]    The  rule,  that  the  title  to  land  cannot  be  tried  in  an  action  for  money 

had  and  received,  is  not  applicable  where  the  action  does  not  involve  the 
title  to  the  lands  for  which  such  money  was  paid,  but  only  of  lands  of  a 
third  party  upon  which  those  lands  are  bounded,  lb. 

8.  .]    Land  was  sold  at  a  fixed  price  per  square  foot ;  the  grantee,  relying 

upon  a  survey  procured  by  the  grantor,  paid  the  agreed  price  for  the 
quantity  thus  indicated  ;  the  deed  stated  the  same  sum  as  its  considera- 
tion, purported  to  state  the  true  length  of  the  lines  and  the  correct  num- 
ber of  square  feet,  and  bounded  the  grant  on  one  side  by  T.'s  land; 
whether  the  amount  was  correctly  stated  depended  on  the  question 
whethor  the  grantor  or  T.  owned  a  strip  of  land  lying  between  lots  con- 
ceded to  be  owned  by  them  respectively,  and  conveyed  by  the  deed  in. 
questii  n.  Seld,  tliat  if  T.  owned  the  strip,  an  action  for  money  had  and 
received  would  lie  to  recover  the  excess  of  the  price  paid,  but  that  a  bill 
in  equity  would  not.  lb. 

Against  judge  for  Judicial  act.]    Bee  Judgb. 

^  married  woman  against  one  who  aids  her  husband  in  a  flraud  on  her.]    See 
Mab&iagb,  285. 
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ACTION  —  C^nUntud. 

FMrir^rgU  harm  kked0n  Sunday.]    Sm  Sunday. 

ForeauHng  death  by  $ale  ofUqu&ri.}  See  Civil  Daxaob  Act,  8W»  and  iioi% 
dm. 

Limitation  of,  by  oondUion  in  potiey.]    See  Insuranob,  06,  and  note,  lOi. 

PriwUe  aeUonfor  oMruciing  hifjh\eay.]    See  Hiohwat»  (ISl,  and  note,  SSL 

ADMIRALTY  LAW 
See  Ship  and  Shifpino. 

ADMINISTRATOR. 
See  EzscuTOR  and  Adicinistiiatob. 

ADULTERr. 
See  Fornication. 

AGENCY. 

1.  Ageni  of  undiedoeed  prinHpal,]  One  wbo  acts  as  agent  of  aa  ondtocloaad 
principal  may  be  treated  aa  principal  hj  the  part/  with  whom  he  deala. 
Welch  ▼.  Ooodtoin  (Mass ),  24. 

8.  Eatifieaiion,]  V/here  a  station  agent,  without  express  anthoritj,  engaged 
a  sargeon  to  attend  an  employee  for  an  injniy  sastained  in  the  service  of 
the  company,  and  the  superintendent  knew  and  did  not  object  to  it,  bat 
told  the  sargeon  that  he  would  be  paid,  this  will  warrant  a  finding  that 
the  company  ratified  such  employment.  Cairo  d  Si,  Louie  B.  B.  Co,  ▼. 
MaJumey  ('U.).  ^M- 

Illegal  agreement  by  agent,]    See  Contract,  442. 

Liability  of  principal  on  leaee  executed  by  agent,]  See  Landlord  and  Tbh- 
ANT,  199. 

Liability  of  agent  on  note  executed  for  principal]     See  Nbqotiablb  iHffntu. 

ICBNTB,  49. 

Uiury  by,]    See  Usury. 

AGREEMENT. 
For  eale  of  land.]    See  Vendor  and  Purchaser,  787. 
Parol  to  convey  land^  tehen  enforced,]    See  Deed,  466. 

ALTERATION  OF  INSTRUMENTS. 
Of  promieeory  notej]    See  Negotiable  Instruments,  67, 479,  and  note,  481. 
By  thief  qfler  larceny — effect  of]    See  Criminal  Law,  116. 

ARBITRATION. 

1.  DieqwAificaUon  of  a/rbitrator.]  On  a  notice  to  eonflrm  award  of  three  aihfc 
trators  in  favor  of  A,  agiinst  a  corporation,  it  appeared  as  facts  that  A 
and  one  of  the  arbitrators  were  familiar  acquaintances ;  that  before  the 
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finbmisBion  A  had  honestlj  stated  to  that  arbitrator  the  principal  facts  in 
the  case  ;  and  that  thereupon  that  arbitrator  had  expressed  the  opinion 
that  no  oommerda]  house  could  stand  upon  the  transaction ;  and  adrised 
A  to  submit  the  matter  to  arbitration  ;  held,  that  no  error  in  law  appeared 
and  the  award  should  be  affirmed.  Mbrmtts  v.  American  Tract  Society 
(Mass.),  40,  and  note,  46. 

2L  .]  The  award  of  an  arbitrator  will  not  be  set  aside  because  he  had  for- 
merly been  counsel  in  another  action  for  the  party  in  whose  favor  he 
makes  award,  although  this  fact  was  not  known  to  the  unsuccessful  party 
or  his  counsel,  in  the  absence  of  evidence  of  intentional  concealment  of 
the  fact.    Goodrich  ▼.  Hulbert  (Mass.),  60. 

8.  Partnerihip  accounting  —  effect  of  award,}  An  agreement  for  dissolution 
of  a  partnership  between  A,  B,  and  C,  provided  that  A  should  continue  the 
business,  paying  B  and  C  for  their  respective  interests,  for  the  arbitra- 
tion of  disputes,  and  for  an  account  of  stock.  This  account  was  taken, 
and  certain  goods,  supposed  to  belong  to  a  third  party,  were  excluded. 
Arbitrators  were  selected  and  decided  all  matters  of  diflbrence,  but  the 
question  about  those  goods  was  not  submitted  to  them.  A  settled  with  B 
and  C  on  the  basis  of  that  account.  In  a  subsequent  dispate  between  the 
partners  and  the  third  party,  the  referee,  to  whom  it  was  sabmitted* 
decided  that  a  large  portion  of  those  goods  belonged  to  the  late  firm. 
EM,  that  the  accoant  was  not  conclusive  ;  that  B  and  C  might  show  that 
those  goods  were  the  property  of  the  firm  ;  that  the  award  of  the  arbitra> 
tors  was  no  bar ;  that  A  could  not  prove  his  readiness  and  willingness  to 
refer  this  daim  to  the  arbitrators ;  and  that  the  award  and  the  personal 
testimony  of  the  referee,  that  the  ownership  of  those  goods  was  In  dis- 
pute before  and  decided  by  him,  was  admissible.  Evom  t.  CZaf;!p(Mase.X 
08. 

Bee  OoBFOSATiON,  40. 

ARMS. 
See  CoNCBALKD  Wbafovs. 

ASSAULT. 
"  Wkh  iharp,  dangoraue  wapon."]    See  Obikinai<  Law,  148. 

ASSETS. 
MarehaUing  ]    See  Mobtqaob,  568. 

ASSI0NMEI9T. 
Of  mortgage  executed  without  eoneideration  —  when  void,}  See  Mqbtoagb,  818 
0/  lien.]    See  Lixn. 

ASSUMPSIT. 

Becovery  of  monog  paid  on  forged  note,}    If  one  pays  a  forged  note,  snppo» 
ing  the  signature  to  be  his  own,  he  nuty  maintain  an  action  to  recover  ttie 
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money  bo  paid,  provided  he  proceeds  promptly  on  diaooToriii^  the  tatgerj 
although  the  defendant  at  the  time  of  such  payment  had  surrendered  to 
him  a  mortgage  which  he  in  good  faith  had  received  aa  collateral  security 
for  the  note,  but  which  had  been  executed  as  security  for  another  note,  of 
which  the  forged  note  was  a  copy.     Welch  y.  Chodwin  (Mass.)*  d4. 

ATTORNEY  AND  COUNSEL. 
See  EXECITTOB  akd  Adminibtratob. 

AUCTION. 

Sale  at,  when  voUhin  atattUe  of  fraude,]  A  trustee  offered  lands  at  auction, 
being  himself  present  and  directing  the  sale,  bat  employing  a  crier  to 
receive  and  announce  the  bids  and  knock  down  the  property  ;  the  trustee 
made  a  memorandum  of  a  sale  so  made,  but  it  was  not  signed  by 
anybody  ;  Jield^  within  the  statute  of  frauds,  the  crier  not  being  an  sgent 
acting  for  both  parties.    Adams  v.  SccUes  (Tenn.),  772. 

BAIL. 

1.  In  capital  cases,]    Under  the  Constitution  and  laws  of  Alabama,  a  person 

indicted  for  a  crime  which  may  be  capitally  punished  is  entitled  to  bail 
before  conviction,  unless  the  proof  of  his  guilt  is  evident,  or  the  presump- 
tion  of  it  is  great.    Bx  parte  Mc Anally  (Ala.),  646. 

2.  *— .]  Bail  should  be  refused  in  every  capital  case,  where,  on  the  exhibition 

of  the  evidence  to  him,  a  judge  would  sustain  a  conviction  if  pronounced 
by  a  jury.  lb, 

BAILMENT. 

Rights  and  duty  of  pledgee  of  commercial  paper.]  One  to  whom  a  promissory 
note  is  pledged  as  collateral  security  for  a  debt,  unless  specially  author- 
ized, cannot  sell  the  same  on  default,  but  is  bound  to  collect  it  at  maturity, 
and  apply  the  proceeds  to  the  debt.  JoUet  Iron  Company  v.  8ci<^  Fire 
Brick  Company  (111.),  341. 

Right  of  one  partner  to  bail  firm  property  ~  delivery  by  bailee  to  another  parU 
ner^]    See  Partnership,  684. 

BANK. 

Omission  by,  to  apply  deposits  of  principal  does  not  discharge  sttrety.']  See 
Surety,  415. 

I/ote  of  married  vxnnanfor  over  draft.]    See  Marriage,  484. 

See  National  Bankb. 

BASTARDS. 
See  Descent. 
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BANKRUPTCY. 

1.  Bffect  oj  bahkruptey  on  lecue,]    Where  in  a  lease  rent  is  payable  at  stated 
times  during  tbe  term,  and  the  lessee  becomes  a  bankrupt,  the  rent  is 
considered,  under  U.  8.  Rev.  Stats.,  g  5071,  as  accruing  from  day  to  day 
and  an  action  will  lie  only  for  the  part  accruing  after  the  bankruptcy) 
TreadtoeU  v.  Harden  (Mass.),  108. 

8.  Campontion  agreement  —  token  ^cid^  Where  a  debtor  induced  one  of  his 
creditors  to  sign  a  composition  agreement,  whereby  he  consented  to  receive 
one-half  of  his  demand  in  full,  upon  the  representation  that  no  creditor 
had  received  any  consideration  for  signing,  the  fact  that  the  debtor  had 
given  another  creditor  his  note  for  $600  to  induce  him  to  sign,  which  note 
in  an  action  thereon  had  been  held  void,  is  not  sufficient  to  avoid  the  com. 
position  agreement,  as  it  worked  no  inj  ury  to  the  creditor.  BartleU  v. 
Blaine  (111.),  346. 

8.  Discharge — promise  pending  proceedings.']  A  note  executed  by  a  bankrupt, 
two  days  before  filing  his  petition,  purportiug  to  be  executed  for  cash 
advances  in  good  faith  to  enable  him  to  take  the  benefit  of  the  bankrupt 
law,  and  without  which  it  would  be  impossible  for  him  to  do  so,  is  barred 
by  his  discharge.     Nelson  v.  Stevoart  (Ala.),  660. 

4  Statutory  eanstritction  —  '^fiduciary  efuxracter/'j  The  United  States  Su. 
preme  Ck>urt  having  held  that  the  language  of  the  bankrupt  act  of  1841. 
excepting  from  discharge  debts  "  created  in  consequence  of  any  defalca- 
tion as  a  public  officer,'*  "  or  while  acting  in  any  other  fiduciary  capacity," 
related  to  cases  of  express  trust,  and  did  not  embrace  cases  of  mere 
agency,  the  same  construction  must  be  given  to  the  equivalent  expres- 
sions in  the  bankrupt  act  of  1867.     Woolsey  v.  Cade  (Ala.),  711. 

6. .J  A  debt  due  from  a  factor,  for  the  proceeds  of  goods  sold,  is  barred  by  his 

discharge  in  bankruptcy,  lb. 

BIGAMY. 

Proof  of  foreign  marriage.]  On  an  indictment  for  bigamy,  a  prior  marriage 
in  another  State  may  be  sufficiently  proved  by  the  prisoner's  admissions, 
without  the  production  of  the  record  or  other  evidence,  if  the  jury  believed 
that  the  prisoner  admitted  the  validity  of  snch  marriage.  Williams  v. 
State  (Ala.),  665. 

BILLS  AND  NOTES. 
See  Nbootiablb  InsTRUincKTS. 

BONA  FIDE  HOLDER. 

See  GOLLATBRAL  SBCUBITIBa;  CORPORATIONS,  87  ;  NSOOTIABLB  IkBTBUMSKTB. 

BOND. 

Liability  of  surety  on  bond  conditionally  delivered,]  Where  the  defendant 
signed  an  injunction  bond  as  surety,  and  delivered  it  to  the  principal  on 
the  condition  that  it  was  not  to  be  delivered  to  the  obligee  unless  certain 
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othen  alflo  ilgned  it  as  Bureties,  and  the  prindiml  delivered  it  in  Ylolatloa 
of  that  condition,  held,  that  tlie  defendant  was  not  liable.  OuUd  t. 
Thoma$  (AU.),  708,  and  note. 

BigfU  of  awwr  to  foUow  proeeode  of  stolen  negoHable  btmdi.]  Seo  Nhgotiabli 
iNOTBiTifxzrra,  15S. 

BBIDGB 
8ee  HiOHWAT,  780. 

BROKER. 
Bight  to  ieUforfailure  to  koop  margin  good,]    8$e  Oohtb^ct,  888. 

BURIAL. 
JSxpenie  of  w(fe^$  funeral.]    See  M arsiaor,  598. 

•*  BUTCHER." 

Jndietmentfor  earrping  on  htuineu  wUhaiU  Ueeme.]  One  who  fiimplj  bnyB 
the  carcaaaes  of  animals  that  have  been  slaughtered  hj  othen  for  foodt 
and  cats  them  up  and  retails  them,  is  not  a  "  butcher,*'  or"  engaged  in  the 
business  of  a  butcher/'  within  the  meaning  of  a  penal  statute  prohibiting 
the  carrying  on  of  the  business  of  a  butcher  without  a  license.  Henbaek  r. 
State  (Ala.),  850. 

CARRIER. 

OP  GOODS. 

1.  Incomplete  deUvery^  pro  rata  freight.]  A  carrier,  who  has  contracted  to 
transport  goods  and  deliyer  them  to  the  consignee,  but  who,  on  the  ar- 
rival of  the  goods  at  their  destination,  stores  a  portion  instead  of  deliver- 
ing them,  is  not  entitled  to  freight,  nor  even  to  pro  rata  freight  on  the 
portion  stored,  although  the  consignee  maj  have  taken  the  goods,  indem- 
nifying the  warehouseman  against  any  claim  for  freight.  Western  T^rans- 
portation  Go.  v.  Hot/t  (N.  Y.),175. 

S.  .]  Pro  rata  freight  is  earned  only  where  there  is  a  voluntary  accept- 
ance at  an  intermediate  port,  justifying  the  inference  that  further  car- 
riage was  dispensed  with.  lb. 

3.  Beeooering  advances  of  previous  carrier.]  Where  the  carrier  has  failed  to 
perform  his  own  contract,  he  may  still  recover  his  advances  for  diarges  of 
a  previous  carrier  under  an  independent  contract  although  his  bill  of  lad- 
ing is  for  carriage  and  delivery  upon  payment  of  frdght  and  charges.  i&. 

•4.  SiDcuufor  delay  in  carriage  —  interference  hy  fff^nkers.]  A  common  carrier 
is  excused  for  delay  in  the  carriage  of  goods  where  the  delay  is  caused 
solely  by  the  violent  and  irresistible  interference  of  strikers  recently  dis- 
charged from  the  carrier's  employment.  PiiUAurg,  Fort  Wa/ifne  d  Chi- 
cago B,R.  Go.  V.  Hasen  (III.),  422. 

S. ,]    Semble,  that  for  a  delay  resulting  from  the  refaaal  of  the  employees 

of  a  carrier  to  do  duty  the  ca^er  is  liable.  lb. 
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0.  Idimtaiian  €f  r«ip<miibility.]  Where  a  oommon  carrier  aooepted  fruit  for 
transportation  from  New  York  to  Denver  in  the  month  of  Februarj,  and 
packed  it  in  a  car  which  had  apertures  through  which  the  cold  and  snow 
entered,  wherebj  the  fruit  was  frozen  ;  held,  that  he  was  liable  for  the 
damage,  and  could  not  shield  himself  hy  a  statement,  in  the  bill  of  lading, 
that  he  would  not  be  liable  for  injuries  occasioned  bj  the  weather.  JTtfr- 
efiantt^  Dupatch  and  Trantpartation  Go.  v.  Cornfarth  (Colo.),  757. 

7. .]    A  common  carrier  cannot  stipulate  to  relieye  himself  from  liabilitj 

for  injuries  caused  bj  the  negligence  of  himself  or  his  servants,  lb, 

8.  Liability  beyond  line.]    A  common  carrier  is  not  bound  to  assume  respon- 

sibilitj  for  the  transportation  of  goods  beyond  his  own  route.  His  accept- 
ance of  goods  for  carriage,  directed  to  a  point  beyond  his  route,  is,  how- 
ever, prima/aeitf  a  contract  for  delivery  at  the  destination.  Bfrie  BaUwaiy 
Co.  V.  Wiieo%  (111.).  451. 

9.  .]    Notwithstanding  the  goods  are  thus  directed,  he  may  restrict  his 

liability  by  a  clause  in  a  receipt  given  to  the  consignor,  provided  the 
latter  intelligently  assents  to  it ;  but  he  cannot  in  any  way  dischaige  him* 
self  from  liability  for  his  own  actual  negligence  or  that  of  his  servants.  lb. 

10.  MiBdi/reetion.]  A  carrier  is  not  liable  even  as  a  forwarder,  when  the  goods 
are  misdirected,  and  he  cannot,  with  reasonable  diligence,  ascertain  the 
true  direction.  lb. 

OF  PAB81BNOER8. 

11.  CirettUoue  and  direct  routee.]  A  passenger  who  buys  a  through  ticket.  In- 
dicating no  particular  route,  on  a  railroad,  is  bound  to  pursue  the  usual 
and  direct  route  from  the  place  of  starting  to  the  place  of  destination,  and 
is  not  entitled  to  take  a  circuitous  route  from  one  point  to  another  between 
those  places.    Bennett  v.  New  York  Central,  etc.,  R.  R.  Co.  (N.  T.),  250. 

1%,  Contributory  negligenee.']  A  passenger  on  a  railroad,  in  the  night,  while 
asleep,  was  carried  beyond  his  station,  and  when  the  train  stopped  upon  an 
open  bridge  over  a  stream  to  take  water,  got  up,  and  without  any  direction 
from  any  one  connected  with  the  company,  but  upon  the  encouragement  of 
other  passengers,  stepped  off  the  car  and  received  injury.  HM,  that  the 
railroad  company  was  not  negligent  in  not  notifying  passengers  not  to  get 
off,  and  that  the  passenger  was  guilty  of  such  contributory  negligence  aa 
prevented  a  recovery.    lUinoiB  Central  R.  R.  Co.  v.  Oreen  (111.),  255. 

18.  Paseenger  on  ftreiffht  train — contract  to  HnUt  liability.]  A  railroad  com- 
pany, having  passenger  trains  sufficient  to  accommodate  the  public,  is 
under  no  legal  obligations  to  carry  passengers  on  its  freight  trains ;  but 
where  it  undertakes  to  do  so,  that  undertaking,  and  the  extra  care  and 
expense  involved  in  it,  form  a  sufficient  consideration  for  a  general  con- 
tract, made  with  all  passengers  thus  carried  limiting  its  liability.  Arnold 
V.  lUinoU  Central  R  R,  Co.  (Dl.),  888. 

Owner  of  tug  boat  is  not.]    See  Ship  aitd  Shifpino,  221. 

Damagee  in  aetione  againet,for  injuries  to  property.]  See  Daxaobs,  408. 

Right  to  eacdude  hotel  runnerefrom  premiees.]  See  Railboad,  547. 
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GHABACTE& 
PteiumpHon  a»  to,]  8m  Ordcinal  Law,  8(Kd. 
Impeaehmeni  of.]    See  Witnbsb. 

CHURCH. 
See  Relioioub  Socirtt. 

CIVIL  DAMAGE  ACT. 

1.  Death  caused  hy  third  party.  ]  A  statute  gave  a  wife  "  wbo  shall  be  injured 

in  person,  property  or  means  of  support/'  "  in  oonsequenoe  of  the  intoxi- 
cation ....  of  any  person/'  a  riglit  of  action  against  the  person  who 
caused  the  intoxication,  and  made  such  person  liable  "  for  all  damages 
sustained  and  for  exemplary  damages."  HM,  that  the  seller  of  intoxi- 
cating liquor  to  a  husband  who  becomes  intoxicated  thereby,  and  in  con- 
sequence of  his  abusive  language  is  killed  by  a  third  party,  is  not  liable 
in  damages  to  the  wife  for  the  death.  Shugart  v.  Bjyan  (HI.),  2f59,  and 
note,  862. 

2.  Proximate  and  retnote  cause  —  surgical  operation.]    In  an  action  by  a  wife 

under  the  Civil  Damage  Act,  it  appeared  that  the  defendant  sold  liquor 
to  plaintiff's  husband,  whereby  he  became  intoxicated,  got  in  an  affray 
and  was  wounded ;  that  by  reason  of  the  husband's  reckless  disregard  of 
the  surgeon's  direction,  the  wound  became  so  dangerous  as  to  lead  the 
surgeon  to  amputate  the  leg,  whereupon  the  husband  died.  Held,  (1)  that 
if  the  death  was  occasioned  by  the  disregard  of  the  surgeon's  directions 
the  defendant  was  not  liable ;  (2)  that  if  the  amputation  was  in  fact  un- 
necessary, and  was  the  immediate  cause  of  the  death,  the  defendant  was 
not  liable,  although  the  surgeon  acted  in  good  faith  and  with  ordinary 
skill.    Schmidt  v.  MitcheU  (111.).  446. 

COLLATERAL  SECURITIEB. 

1.  Equities  as  between  claimants,]    A,  to  enable  B  to  borrow  money  for  him, 

executed  his  promissory  note,  to  B's  order,  and  a  real  mortgage  as  collat- 
eral, which  was  recorded.  Without  A's  knowledge,  and  to  secure  his  own 
debt,  B  aelivered  the  note  unindorsed  to  C,  and  afterward  assigned  the 
mortgage,  and  another  note,  which  he  procured  from  A,  by  artifice,  to  D 
for  value,  who  received  the  same  in  good  faith.  Held,  that  O  was  not 
entitled  in  equity  to  an  assignment  of  the  mortgage.  BIutU  ▼.  Norrii 
(Mass.),  14. 

2.  .]  A  executed  a  note  to  the  order  of  B  with  a  real  mortgage  as  secu- 
rity, which  was  duly  recorded.  B  indorsed  the  note  to  C,  and  subse- 
quently assigned  the  mortgage  to  D,  fraudulently  substituting  another 
note  for  the  one  described  in  the  mortgage.  C  and  D  acted  in  good  faith 
and  paid  value.  Held,  that  C  was  entitled  in  equity  to  an  assignment  of 
the  mortgage  from  D.     Morris  v.  Bacon  (Mass.),  17. 

8. .]    A  was  the  owner,  by  assignment  duly  recorded,  of  a  mortgage  and 

note  indorsed  in  blank,  running  together,  and  pajrable  in  five  years,  the 
assignment  being  on  its  face  collateral  to  another  note ;  he  assigned  tha 
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mortgage,  and  indorsed  that  note,  for  valae,  to  B,  bj  an  assignment  in 
like  words  duly  recorded,  retaining  the  mortgage  note ;  afterward  he 
transferred  the  mortgage  note  and  fraudulently  assigned  the  mortgage 
upon  a  separate  paper,  to  C  for  value.  Held,  that  G  was  not  a  bona  fide 
holder,  and  that  B  acquired  title  to  the  mortgage  debt.  8tr<mg  v.  Jackson 
(Mass),  19. 

4.  .]    Where  a  note  purports  upon  its  face  to  be  a  mortgage  note,  the 

note  and  mortgage  are  to  be  construed  together  in  determining  the  rights 
of  the  holder  of  the  note.  lb. 

Assignment  of  lien  as.]    See  Libn,  584. 

Wrongful  sale  of.]    See  Mobtoagb,  318. 

JUght  of  one  holding  note  as  eoUateral  to  arUeeedent  debt*]  See  Nbootiablb 

l278TRU]iENTB,  281 . 

See  Bailmjbst. 

COLLISION. 
See  Ship  ilsd  SHrppiNO,  221. 

C50MMISSI0N  MERCHANT. 
Sale  by^  of  proper^  purchased  for  ctutomer  on  margin,]  See  ComrBACrs,  892. 

COMMON  CARRIER. 
See  Carrieb. 

CONCEALED  WEAPONS. 

1.  Statute  against  carrying — constitutional  law,]    The    act  prohibiting  the 

carrying  of  any  pistol  as  a  weapon  was  intended  to  proscribe  such  pistols 
as  are  usually  carried  concealed  upon  the  person,  and  not  such  as  are 
ordinarily  used  in  warfare,  and  therefore  does  not  infringe  the  constitu- 
tional privilege  of  the  citizen  to  bear  arms.  Fife  v.  State  (Ark.),  556,  and 
note,  561. 

2.  Indictment  —  "  trtxteUng.'*]    A  statute  prohibited  the  carrying  of  concealed 

weapons,  unless  the  bearer  (among  other  exceptions)  was  *'  traveling  or 
setting  out  on  a  journey.'*  Where  the  defendant  carried  concealed 
weapons  in  returning  in  a  wagon  from  a  town  in  one  county  to  his  home 
in  another  county,  a  distance  of  twenty-three  miles,  heUd,  that  he  was  not 
'*  traveling  "  within  the  meaning  of  the  statute,  and  was  guilty  of  the 
offense.     Gholson  y,  l^aie  (Ala. )  652,  and  note,  654. 

8. .]    The  "  traveling,"  like  the   "  setting  out  on  a  journey,"  must  be 

without  the  ordinary  habits,  business  or  duties  sf  the  person,  to  a  dis- 
ance  from  his  home,  and  beyond  the  circle  of  his  friends  or  acquaint* 
tances.  lb, 

CONDITIONAL  SALB. 

See  Sals. 
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CONFLICT  OP  JURISDICTION. 
See  CoNFUCT  of  Laws. 

CONFLICT  OP  LAWS. 

1.  Special  partnership  in  foreign  SUUe.]  A  contract  made  in  a  foreign  Stata^ 
valid  ander  its  laws  and  not  repugnant  to  tlie  law  and  poli^  of  Uiia  State,  i» 
enforceable  in  the  courts  in  this  State.     King  v.  Sarria  (N.  Y.),  128. 

2. .]    The  defendant  S.  resided  in  Cuba,  and  was  a  special  partner  of  a 

firm  organized  and  doing  business  tliero.  The  proyiidons  of  th«  Spanish 
law  relative  to  limited  partnersliips  had  been  so  fkr  complied  with  as  to 
limit  his  liability  to  the  amount  of  capital  which  lie  had  contributed. 
The  firm  became  indebted  to  the  plaintiAi,  dtisena  of  this  State.     S.  had 

«  no  personal  connection  with  the  transactions.  In  an  action  upon  such  in- 
debtedness, held,  that  the  contract  of  partnership  was  to  be  interpreted 
and  regulated  bj  the  laws  of  Spain ;  that  the  liability  of  S.  and  the 
authority  of  the  acting  partner  to  bind  him  were  to  be  determined  by 
those  laws  ;  and  that  he  was  entitled  to  set  up  his  limited  liability  as  a 
defense,  lb. 

8.  Contract — place  of  making  and  of  ertforeement,]  The  law  of  the  place 
where  the  contract  is  made  governs  as  to  the  rights  and  liabilities  of  the 
parties ;  that  of  the  place  of  performance  as  to  the  enforcement.  Bur^ 
chard  V.  Dunbar  (HI.),  884. 

4.  .]    Where  a  contract  of  an  equitable  character  is  made  in  another 

State  in  which  there  is  no  distinction  between  courts  of  law  and  of  equity, 
it  can  still  be  enforced  in  this  State  only  in  a  court  of  equity,  lb. 

-.]    A  promissory  note  was  executed  in  New  York,  by  a  husband  and 


wife,  for  a  debt  of  the  husband,  and  expressly  charged  the  wife's  separate 
estate.  Under  the  laws  of  New  York  the  liability  of  the  wife  on  such  a 
note  is  purely  equitable ;  but  both  legal  and  equitable  remedies  are  admin- 
istered by  the  same  court.  In  an  action  on  the  note  against  both  husband 
and  wife  in  Illinois,  where  legal  and  equitable  remedies  are  administered 
by  several  tribunals,  hdd,  that  the  liability  of  the  husband  was  at  law, 
and  that  of  the  wife  in  equity,  and  that  a  Joint  judgment  against  them  at 
law  was  void.  lb. 

6.  Jurisdictidn.]    When  the  subject-matter  of  a  suit  in  tliUi  State  is  land  situ- 

ated in  another  State,  and  a  suit  in  relation  thereto  is  pending  between 
the  same  parties  in  such  other  State,  and  the  court  of  that  other  State  is 
in  a  situation  to  do  justice  to  all  parties,  and  the  court  in  this  State  hag 
not  Jurisdiction  of  all  the  necessary  parties,  it  will  refuse  to  entertain 
jurisdiction,  but  leave  the  parties  to  the  dedsion  of  the  court  in  the  other 
State.    Harris  v.  Pullman  (HI.),  416. 

7.  Restraining  suit  in  another  State,]    A  court  in  this  State  may  restrain  a 

person  over  whom  it  has  iurisdiction  from  commencing  suits  in  a  foreign 
State ;  but  after  a  suit  has  been  commenced  by  such  person  in  such 
foreign  State,  the  courts  of  this  State  will  not  interfere  with  the  prosecn- 
tion  of  it.  lb. 


INDEX  79ft 

OONFLICT  OF  LAWS  —  CkmHnued. 
S.  OomUif  between  StaUe.]    Comity  between  States,  bo  tuna  rights,  privileges 
and  immunities  are  not  guaranteed  by  the  Federal  Constitution,  cannot  1)» 
urged  as  against  the  laws  and  policj  of  the  State  where  it  is  invoked* 
Domytan  y.  PvUher  (Ala ),  684. 

CONSENT. 
JwriMeHon  hy^l  See  Jurisdiction,  537,  and  note,  589. 

CONSIDERATION. 
iS^DEBD;  MoBTOAOB;  Nbgotiable  Instrumbnts ;  Statutb  op  Frauds; 

SUBBCBIFnOH. 

CONSPIRACY. 
See  Eyidbnce,  81. 

CONSTITUTIONAL  LAW. 

t  Title  of  local  act.]  An  act  of  the  legislature,  entitled"  An  act  to  preserve 
the  public  peace  and  order  on  the  first  day  of  the  week,  commonly  called 
Sunday,"  but  by  its  terms  limited  to  the  city  of  New  York,  does  not 
infringe  the  constitutional  provision  that  no  local  bill  shall  embrace  more 
than  one  subject,  which  must  be  expressed  in  the  title.  Seuendorff  v. 
Duryea  (N.  Y.),  285,  and  note,  289. 

2.  .]    An  expression  of  the  general  subject  is  sufficient,  lb. 

&  CorUraet  of  marriage.']  The  constitutional  provision  that  '*  the  property 
and  pecuniary  rights  of  every  married  woman  at  the  time  of  marriage  or 
afterward,  acquired  by  gift,  devise,  or  inheritance,  shall  not  be  subject  to 
the  debts  or  contracts  of  the  husband,"  is  not  restricted  to  future  map> 
riages,  but  applies  as  well  to  marriages  contracted  before  the  enactment. 
Bugh  ▼.  Ottenheimer  (Or.),  513. 

4. .]    The  contract  of  marriage  is  not  within  the  constitutional  inhibi- 
tion of  legislative  enactments  impairing  the  obligation  of  contracts,  lb. 

CkmflnmUng  prieoT^er  teUh  wUnesa.]    See  CRinmAL  Law,  742. 

See  CoNCBAiiSD  Weapons  ;  EuiNBirr  Dokaik. 

CONSTRUCTIVE  FRAUD. 
See  Fraud. 

CONTRACT. 

!•  Not  impl%ed4nihout  knatdedge  and  assent]  A,  who  had  purchased  ice  from 
B  under  a  contract,  becoming  dissatisfied,  terminated  that  contract  and 
made  a  new  contract  for  ice  with  C.  B  afterward  bought  Cs  business  and 
delivered  ice  to  A,  who  had  no  notice^or  knowledge  of  the  purchase  until 
after  the  ice  was  delivered  and  used.  HM,  that  B  could  not  recover  for 
the  ice  from  A.    Boeton  lee  Company  v.  BMer  (Mass.),  9. 

2.  ImpUed  contract  to  pay  for  services  of  minor.]  An  infant  at  the  age  of 
eleven  years  was  taken  Into  the  family  of  his  uncle,  and  remained,  without 
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any  oontraet,  antil  bis  majority,  woiking  for  liis  uncle  and  reoeiTia^ 
maintenance  from  him.  On  coming  of  age  he  remained  with  hie  uncle  for 
five  years,  working  his  farm  on  shares  three  montlks  of  each  year,  and  the 
rest  of  the  time,  working  for  him  without  any  contract,  and  furnishing 
his  own  clothing,  washing,  and  medical  attendance.  ireld,th»i  a  con- 
tract might  he  implied  on  the  part  of  his  uncle  to  pay  him  the  reasonable 
value  of  such  Bervicee  aftermajority.     MorUm  v.  Rainey  (I11.X   811. 

8.  Void  as  against  public  pdicy,]  A  contract  for  the  sale  of  wheat,  to  be  dellT- 
ered  at  seller^s  option,  and  requiring  margins  as  security,  and  provi^ng  that 
the  failure  of  either  party  to  put  up  margins,  on  demand,  according  to  the 
market  price,  should  authorize  the  other  to  consider  the  contract  as  filled, 
and  to  recover  the  difference  lietween  the  market  price  and  the  contract 
price,  without  showing  an  offer  or  ability  to  perform,  is  void.  Lifon  v. 
Culberison{J\\.),U%, 

4. .]  A  promissory  note  given  in  payment  for  property  exempt  from  exe- 
cution, and  in  terms  waiving  "  the  benefit  of  all  laws  exempting  real  and 
personal  property  from  levy  and  sale,**  is  void  as  against  public  policy. 
Recht  V.  KeUy  (HI.),  301. 

0.  Grain corUraet^*' margins."]  Where  one  employs  a  conmiisfiion  merchant 
to  contract  in  the  Chicago  board  of  trade  in  his  own  name,  for  the  pur- 
chase and  future  delivery  of  grain,  on  speculation,  and  makes  the  neces- 
sary advance,  and  by  the  rules  and  usages  of  the  board  with  which  he 
is  conversant,  it  becomes  necessary,  owing  to  a  decline,  for  him  to  put  up 
further  margins,  which  he  fails  to  do  when  requested,  the  commisrion 
merchant  may  sell  the  grain  to  save  himself,  without  notice  to  his  princi- 
pal of  time  and  place,  and  is  not  liable  for  any  loss  thereby  incurred.  Cor- 
bettY,  Undertoood(Lll.),dl&2, 

6.  Usage.]  Proof  of  the  usage  of  the  board  held  competent  to  jostify  the 
defendant,  lb. 

7.  JUegaJl  agreement  —  principal  and  agent.]  An  agreement  by  an  agent  to 
induce  his  principals  to  discharge  their  present  attorney  and  employ 
another,  who  agrees  in  consideration  thereof  to  divide  his  fees  with  the 
agent,  is  illegal  and  void.     Byrd  v.  Hughes  (III.),  442. 

8.  .]  Such  an  arrangement  if  entered  into  is  terminated  by  the  discharge 

of  the  agent  by  the  principals,  lb, 

0.  When  void  bystiUuU,]  Where  a  statute  pronounces  a  penalty  for  an  act,  a 
contract  founded  on  such  act  is  void,  although  the  statute  does  not  pro- 
nounce it  void  nor  expressly  prohibit  it.  Woods  v.  Armstrong  (Ala.),  671, 
and  note,  674. 
10. .]  Such  contract  is  not  made  valid  by  a  subsequent  repeal  of  the  stat- 
ute, lb. 

11.  A  statute  provided  that  *'  any  person  who  shall  sell,  or  offisr  for  sale 
within  this  State,  any  fertilizer  manufactured  in  or  imported  into  the 
State,  which  has  not  been  inspected,  stamped,  and  certified  to,"  etc.  "shall 
be  guilty  of  a  misdemeanor,  and  on  conviction  thereof,  in  any  court  hav- 
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ing  jnrifldiction,  shall .  be  fined  not  more  than  one  thonaand  dollars." 
Where  the  owner  of  a  fertilizer  had  the  proper  inspector  yisit  his  ware- 
house, examine  the  packages,  and  take  samples,  paid  him  his  fee,  and  sub- 
sequently urged  him  to  stamp  and  certify  the  packages,  but  he,  pleading 
other  engagements,  failed  so  to  do,  but  told  the  owner  to  sell  and  it  would 
be  all  right ;  held,  that  the  statute  was  not  answered,  and  a  note  given 
for  the  purchase-price  of  such  fertilizer  was  void.  lb. 

XiabUitp  of  parent  on  eoniraets  of  minor  chtid.}    See  Infanot,  434 

<]f  married  v}omen,'\    Bee  MABBiAGie. 

Of  ^vhecription.']    See  Subscription. 

Made  on  Sunday, 1    See  Suin>AY. 

CONTRACTOR  AND  CONTRACTEE. 

Jiespondeat  superior. ]  P.  caused  a  building  to  be  erected  on  his  citj  lot,  the 
work  being  done  hj  contract ;  in  the  performance  of  it,  the  contractors 
miCQe  an  excavation  in  the  adjoining  sidewalk,  into  which  a  traveler  fell 
and  was  injured,  and  recovered  judgment  against  the  city  therefor.  In 
an  action  by  the  city  against  P.  on  that  judgment,  held^  that  as  the  exca- 
vation was  necessary  in  the  execution  of  the  contract  and  within  the 
contemplation  of  the  parties,  P.  was  liable.  Palmer  v.  OUy  of  Lincoln 
<Neb.),  470. 

CONTRIBUTORY  NEGLIGENCE. 
See  Nboliobngi£. 

CONVEYANCE. 

See  Deed. 

CORPORATION. 

1.  UhauthoriBed  tale  of  stock  certificates— right  of  owner,]  Certificates  of  the 
capital  stock  of  a  corporation  taken  without  the  owner's  knowledge,  and 
with  a  forged  power  of  attorney,  delivered  for  sale  to  auctioneers,  were 
sold  by  them  at  auction  and  delivered,  together  with  a  new  certificate  in 
their  own  name  which  they  had  received  from  the  corporation,  to  the  pur- 
chaser ;  the  purchaser  presented  the  certificate  to  the  corporation,  which 
thereupon  issued  to  him  a  new  certificate  in  his  own  name.  Held,  in  a 
suit  by  the  owner  against  the  corporation  and  purchaser,  that  the  owner 
was  entitled  to  a  new  certificate  from  the  corporation,  and  to  the  divi- 
dends, but  not  to  a  decree  against  the  purchaser,  and  that  the  rights 
between  the  corporation  and  the  purchaser  must  be  settled  in  a  suit 
between  them.    Pratt  v.  Taunton  Copper  Co.  (Mass.),  87. 

1).  UUra  vires — arbitration  by  corporation  with  limited  powers.]  A  corporation 
chartered  for  the  gratuitous  publication  and  distribution  of  pious  and 
useful  books  and  tracts,  with  limited  powers  of  holding  property,  may,  if 
its  permanent  income  does  not  exceed  the  specified  amount,  receive  money 

Vol.  XXV  — 101 


8(12  INDEX. 

CORPORATION  —  OanUMisd. 

on  the  condition  that  it  is  to  be  returned  if  a  certain  addittonal  amooiitlB 
not  received  within  a  certain  time,  and  if  a  demand  is  made  for  the 
money  on  the  ground  that  tlte  condition  liaa  not  been  fulfilled,  may  sub- 
mit the  demand  to  arbitration.     MoniUe  y,  Ameriean   Tract  Sode^ 

(MaM.)»  ^• 
8.  — ^ — .]  If  a  corporation,  in  excees  of  its  powers,  receives  money  on  the 
condition  that  it  is  to  be  returned  unless  a  certain  additional  amount  is 
received  by  it  within  a  certain  time,  and  the  condition  is  broken,  an  action 
will  lie  to  recover  the  money,  and  a  demand  for  it  may  be  submitted  to 
arbitration,  lb, 

4.  Trustee  of  eorparatiofi—permmal  Uabilitjf.']    The  mere  election  of  a  trustee^ 

under  the  general  act  for  the  formation  of  manufacturing  and  mining 
companies,  does  not  render  him  liable  for  the  debts  of  the  corporation 
because  of  a  failure  to  comply  with  the  law  ;  there  must  l>e  evidence  of 
an  express  or  implied  acceptance  of  the  office.  Cameron  v.  Seaman  (N. 
Y.),  212.  and  note,  217. 

5.  AnnwU  report.]    Under  the  act  requiring  the  company  annually,  withn 

twenty  days  from  the  first  of  January,  to  make  a  report,  which  shall  be 
published,  signed,  verified,  and  filed,  filing  and  publicstion  witliin  the 
twenty  days  is  not  necessary.  76. 

0.  .]  Under  the  provision  of  said  act,  requiring  that  in  case  no  newspa- 
per is  published  in  the  town,  city  or  village  where  the  business  of  the 
corporation  is  carried  on,  the  annual  report  shall  be  published  *'  in  some 
newspaper  published  nearest  the  place"  of  business,  the  town  is  the 
"  place  "  of  business  where  the  business  is  carried  on  in  a  town,  and  pub- 
lication in  the  newspaper  nearest  to  a  point  in  the  town,  is  a  substantial 
compliance  with  the  act,  although  some  other  newspaper  may  be  pub- 
lished nearer  the  exact  location  of  the  corporation.  lb. 

7.  Potoer  ofpreeident  to  mortgage  ite  propertff.]    A  by-law  of  a  railroad  corpo- 

ration, authorizing  its  president  to  act  as  its  '*  business  and  financial  agent," 
does  not  authorize  him  to  mortgage  a  locomotive  owned  and  in  use  by  it. 
Luse  V.  lethmus  Traneit  By.  Go.  (Dr.),  506. 

8.  LiabUUfffor  malidaua  prosecution.]    A  corporation  is  liable  in  damages  for 

malicious  prosecution  under  the  same  circumstances  as  an  individual. 
Whedeee  v.  Second  Nationai  Bank  (Tenn.),  788. 

jS^Refbai*. 
CX)nNSEL  FEES. 

SU  EZSCUTOB  AND  ADmNIBTRATOB. 

COUNTY. 

!•  When  not  liable  for  nuieance.']  A  county  is  not  liable  in  damages  to  a  dti 
sen,  for  the  erection  of  a  jail  in  the  immediate  vidnity  of  his  residence, 
nor  for  suffering  it  to  become  so  filthy  and  disorderly  as  to  be  a  nuliiancs 
to  himself  and  his  family.     Wehn  v.  Oommiuianeri  (Neb.),  497. 
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8.  I^abUiiy  <if  eoufUff  io  repair  hridges,]    In  the  absence  of  liability  imposed 
bj  statute,  a  ootmty  is  not  answerable  in  damaipes  for  an  injury  occasioned 
bj  the  anskillfnl  or  negligent  repair  of  its  highways.    Askew  v.  Hale 
Chuniy  (AU.),  780. 

8.  ^-— .]  Where  by  statutory  permission  the  county  authorities  employ  con- 
Ticts  to  repair  the  highways,  this  imposes  no  different  rule  of  liability,  lb, 

4.  New  e<mnty.'\  A  new  county,  created  out  of  other  adjoining  counties,  will 
not  be  liable,  in  the  absence  of  legislative  pioyision  to  the  contrary,  to 
answer  for  injuries  previously  caused  by  the  bad  state  of  repair  of  a 
bridge  within  the  original  territory  of  one  of  such  other  counties,  lb, 

SeeJATL. 
COURT. 

^ JUDGB. 

CRIMINAL  LAW. 

1.  Homicide  while  attempting  to  commit  euidde."]  One  who,  in  an  unsuccessful 
attempt  to  commit  suicide,  accidentally  kills  another  who  is  trying  to  pre- 
vent it,  is  guilty  of  criminal  homicide.  Oommontoeaith  ▼.  Mink  (Mass.), 
100. 

d.  Larceny  otU  of  the  8t€Ue.'\  One  who  steals  goods  in  another  State,  and 
sends  them  into  this  Commonwealth  by  an  innocent  agent,  may  be  in- 
dicted for  larceny  here.    Oommontoealth  v.  White  (Mass.),  116. 

8.  Alteration  of  eubjeet  of  larceny.']  On  the  trial  of  an  indictment  for  receiv- 
ing "  three  bonds  of  the  United  States,  each  of  the  value  of  ten  thousand 
dollars,  the  property  of  S.,  knowing  them  to  have  been  stolen,"  it  ap- 
peared that  after  the  larceny  and  before  defendant  received  the  bondn, 
they  had  been  fraudulently  altered  by  erasing  the  name  of  S.  and  insert- 
ing thai  of  C.  The  verdict  was  '*  guilty  of  receiving  two  bonds."  Held, 
that  the  alteration  did  not  destroy  the  character  of  the  bonds,  nor  the 
ownership  of  S.  lb, 

4.  Criminal  aesautt — "  sharp,  dangerous  weapon."]  A  blow  with  the  handle 
of  a  pitchfork,  used  like  a  club,  is  not  an  assault  with  a  "  sharp,  danger- 
ous weapon,"  within  the  statute  against  assault  with  dangerous  weapons. 
mUdns  V.  PeopU  (N.  T.),  145. 

6.  Evidence.]  Evidence  that  the  assault  was  committed  in  defense  of  the  de- 
fendant's property,  or  that  of  others  intrusted  to  his  care,  against  a  forci- 
ble trespasser,  is  competent  both  on  the  question  of  the  lawful  degree  of 
force,  and  the  question  whether  the  assault  was  "  intended  to  do  bodily 
harm."  If  the  intent  was  merely  to  defend  a  lawful  possession,  the  use 
of  unjustifiable  means  does  not  constitute  an  offense  within  the  statute. 
lb, 

6.  Ckmmetion  of  a  less  offense  than  charged  ^accessory.]  On  an  indictment  for 
larceny  the  prisoner  cannot  be  convicted  of  being  an  accessory  after  the 
ftMst.    BeynMsT.  PeopU  {III.),  410, 


^  INDEX. 

CRIMINAL  LAW  ^  CanHnued. 

7. .]    The  rule  that  one  indicted  may  be  oonvicted  of  a  len  oflteBe  flm 

that  charged,  applies  only  where  the  letu  offenoe  is  included  in  the  higher. 
i6. 

6.  Prisoner  cannot  be  tried  without  a  plea.']  On  an  indictment  for  larceny, 
although  the  defendant  waived  arraignment,  copy  of  indictment  and  lin 
of  jurors  and  witneaBes,  an  omiBsion  to  plead  is  fktal  to  a  judgment  of  con* 
▼iction.    Hoekins  y.  People  (QL),  483. 

9.  Dieturbanoe  of  reUgiou$  worship.]  On  an  indictment  for  disturbing  relig- 
ious worship,  nnder  the  statute,  it  was  held,  (1)  that  the  act  must  be 
intended  to  cceate  disturbance ;  (2)  its  natural  tendency  miut  be  to 
derange  the  quiet  and  order  of  the  assemblage ;  (8)  it  is  not  necessary  that 
the  assemblage  should  be  actually  engaged  in  worship  at  the  moment ; 
(4)  such  act  cannot  be  justified  by  the  facts  that  the  defendant  had 
received  leave  to  speak  from  the  person  who  had  charge  of  the  meeting, 
and  that  he  was  not  called  to  order.    Lancaster  v.  State  (Ala.),  625. 

10.  Presumption  as  to  eJiaraeter^  Wliere  there  is  no  evidence  of  the  pris- 
oner's character,  it  will  not  be  presumed  either  good  or  bad.  While  the 
law  presumes  every  one  innocent,  it  does  not  presume  any  one  to  have  a 
good  character.     Banner  v.  State  (Ala.),  602. 

11.  Waif>er  of  right  to  be  confronted  with  witnesses — eMence.]  Where  the 
public  prosecutor  moved  to  postpone  the  trial  of  a  person  indicted  for  a 
misdemeanor,  on  account  of  the  absence  of  witnesses,  and  the  counsel 
for  the  accused  offered  in  open  court  to  admit  that  the  witnesses,  if  pres- 
ent, would  testify  to  the  facts  stated  in  the  moving  affidavit,  and  the 
application  was  denied,  held,  (1)  that  the  prisoner  waived  his  constitn- 
tional  right  to  be  confronted  with  the  witnesses,  and  (3)  that  the  affidavit 
was  competent  evidence  for  the  prosecution.  United  States  v.  SacrO' 
mento  (Mont.),  742. 

JBkndence  of  defendant's  repiUation  on  trial  for  reoeimng  stolen  goods.}    8ss 

EVIDBNCB,  70. 

Declarations  of  accomplice  in  presence  of  prisoner,']    See  Eyidengb,  120. 
FaiUure  ofprimneft  to  testify  in  his  own  behalf,]    See  Witkbbs,  87. 

See  Bail;  Bkamy;  FoReBBT  ;  Fobhicatiok ;  iNDicmcBHT. 

CROP. 
Lien  on  wnf^enaied.]    -See  Lnai,  684. 

CUSTOM. 
Proof  of  as  to  grain  contracts  and  faihire  to  keep  margin  good,]    Bee  Gov- 

TRACT,  892. 

DAMAGES. 

1.  In  trespensfor  taking  coal  from  mine,]  In  an  action  of  treepaas  for  taking 
coal  from  tiie  plaintiff's  mine,  the  measure  of  damages  is  the  value  of  the 
coal  at  the  mouth  of  the  pit,  less  the  cost  of  carrying  it  there,  «ad  the 
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DAMAGES  —  Continued. 
defendant  is  entitled  to  nothing  for  digging.    iBtnM  wid  St,  Lovis  IL  R. 

Sl  X«it  ofproJU  —  liabilUy  of  common  carrier. "l  In  an  action  against  a  carrier 
for  an  injury  to  a  jack  while  being  transported  no  recovery  can  he  liad 
for  loss  of  profits  tliat  might  have  been  derived  in  letting  him  for  breed- 
ing parposes,  unless  it  is  averred  and  proved  that  the  carrier  was  informed 
of  the  intended  use  of  the  animal,  and  there  is  proof  of  outstanding  con- 
tracts  for  his  services.  Chicago,  BurUngion,  etc,  R.  R.  Co.  v.  EaU  (I11.X 
408. 

.For  breach  of  implied  warranty  in  sale  ofeeede.]    See  Warrantt,  136. 

For  kreaeh  of  contract  of  eale.]    See  Salb,  203. 

F^  negligenUy  causing  death  of  minor.]    See  Negligsncb,  808,  878. 

From  change  of  grade  of  street.]    See  Municipal  Corfohations,  821,  413. 

On  taking  private  property  for  highway.]    See  Ehinsnt  Domain,  627. 

•      DECLARATIONS. 
See  EviDENCB. 

DEDICATION. 

Acceptance — proof  of  intent.]  Where  a  bridge,  built  by  private  subscription, 
across  a  river  dividing  two  towns,  is  dedicated  to  the  public,  and  the 
commissioners  of  highways  procure  the  levy  of  a  tax  to  aid  in  rebuilding, 
it,  and  open  a  road  connecting  the  bridge  with  another  road,  and  keep  the- 
same  in  repair,  and  when  the  bridge  is  out  of  repair  nail  a  plank  across 
the  end  of  it,  these  acts  will  afford  the  very  strongest  evidence  of  an  ac- 
ceptance of  the  dedication,  and  it  is  error  to  permit  the  commissioners  to 
testify  to  their  intent  when  they  performed  those  acts.  Toron  of  Dayton 
V.  Toum  of  Rutland  (111.),  457. 

DEED. 

1.  Parol  sale  of  land  by  pofrent  to  ehUd.]    A  promise  made  by  a  father  to  a 

child,  to  convey  land  to  him  if  he  will  take  possession  and  improve  it^ 
when  followed  by  possession,  and  the  expenditure  of  labor  and  money  in 
improvements,  by  the  child,  rests  upon  a  valuable  consideration,  and  will 
be  enforced  in  a  court  of  equity  when  clearly  proved.  Langston  v.  Bate^ 
(111.).  466. 

2.  Of  grantor  non  compos  mentis  impeachable  coUateraUy.]    A  deed  produced 

to  make  title,  on  a  trial  in  an  action  of  ejectment,  may  be  defeated  by 
evidence  that  Xhe  grantor  was  non  compos  mentis  at  the  time  of  its  execu* 
tion.    Farley  v.  Parker  (Or.),  604. 

8,  Oonsideration  —  assumption  of  mortgage.]  Where  a  grantee  accepted  a 
deed  reciting  that  the  estate  conveyed  was  subject  to  a  mortgage,  and  sub* 
seqnently  paid  the  mortgage,  but  gave  no  other  consideration,  held,  in  the 
absence  of  fraud,  that  this  constituted  a  valid  grant  as  against  any  cred* 
iters  of  the  grantor.    Miles  v.  JUiles  (Or.),  622. 
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todj  on  a  Jolat  eriminal  ehaige  is  not  bound  to  cootnulict  MtAemmLtm^  piei> 
Jadidal  to  him,  m»d«  bj  the  other  in  his  presence  in  answer  to  Inqniriea 
by  an  officer,  and  sach  statements  are  not  admissible  in  evidence  against 
him.    CammunweaUh  ▼.  MeDermott  (Mass.),  120. 

8.  Parol  evidence  of  conterUe  of  ieUffram.]     Where  a  railway  station  agent 

notified  the  superintendent,  by  telegram,  of  an  injury  to  an  employee^ 
parol  evidence  of  that  fact  is  competent ;  but  parol  evidence  of  the  con- 
tents of  the  dispatch,  without  showing  its  loss  or  destruction,  or  notice  to- 
produce  it,  is  incompetent.  Cairo  A  St.  Louia  B,  B.  Go.  v.  Jiahoney  (I1L)» 
299. 

9.  Parol,  of  existence  of  Unon,}    On  the  question  whether  a  place  is  a  town, 

within  the  meaning  of  a  law  prohibiting  toll-gates  within  the  limits  of  a 
town,  oral  evidence  is  competent  to  prove  the  number  of  houses,  shope» 
etc    MUarkey  v.  Foster  (Or.),  531 . 

10.  Former  adjudication  —  testimony  of  jurore  as  to  ground  of  verdict.}  To 
defeat  a  plea  of  a  former  adjudication,  the  testimony  of  one  of  the  juiy  on 
the  former  trial;  that  the  matter  in  the  pending  issue  was  not  passed  upon 
by  the  jury  on  the  former  trial,  was  held  incompetent,  it  appearing  from 
the  Judgment  record  in  the  former  action  that  the  matter  in  question  waa 
in  issue  in  that  action.     Underwood  v.  French  (Or.),  500. 

11.  Declarations  of  agent,]  In  an  action  by  a  passenger  against  a  common 
carrier  of  passengers,  to  recover  compensation  for  injuries  sustained  by^ 
the  overturning  of  defendants'  sleigh,  the  declarations  of  defendants* 
driver,  immediately  after  the  accident,  to  the  effect  tliat  the  accident 
occurred  through  his  carelessness,  are  outside  his  authority,  and  are  incom- 
petent as  evidence.    Byan  v.  Gilmer  (Mont.),  744. 

Affldavits  in  criminal  trial]    See  Criminal  Law,  742. 

Of  declarations  of  insured  person.]    See  Insurance,  182. 

Of  experts  —  compensation  for.]  See  WrrNSse,  611. 

Cf  prisoner  on  trial  of  indictment.]  See  Witness. 

On  indictment  for  criminal  assault.]    See  Crdcinal  Law,  148. 

On  question  of  negligence  in  stepping  from  moving  car,]  See  Nboliobncb,  171. 

Parol,  of  want  of  consideration,]    See  MoRTaAOS,  121. 

EXECUTION. 

1.  What  sutjeet  to  sale  under.]    The  purchaser  of  land  on  ezeention  sale  ao- 

quires  no  interest,  before  the  expiration  of  the  time  for  redemption,  which 
is  subject  to  sale  on  execution  against  him.    Bowman  v.  People  (HI.),  316. 

2.  Superseded  levy  ^—  effect  as  to  sureties.]    An  execution  on  a  judgment  against 

a  principal  and  his  sureties,  levied  on  sufficient  property  of  the  principal, 
was  superseded  on  his  petition  ;  the  suit  abating  by  his  death,  an  alias 
execution  issued  against  the  sureties.  Held,  that  there  was  no  satisfaction 
by  the  original  levy,  and  the  sureties  were  still  liable.    l^Vy  v.  Manlave 

(Tenn.),  775. 

SeeExmoTKm. 
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EXFX^UTOR  AND  ADMINISTRATOR, 

Counmifee»  on  final  settlement  J]  Execators  and  administratora  are  entitled  to 
legal  ooansel  in  the  administration  and  settlement  of  their  trnsts,  whether 
there  is  litigation  or  not,  and  may  charge  reasonable  counsel  fees  dis- 
bursed therefor  against  their  estates.     Smyley  v.  Reese  (Ala.),  508. 

Bee  YOLUHTAKT  GOTTYBTANCS. 

EXEMPTION. 

1.  Of  trade  tools  from  execution.]    A  debtor,  who  is  both  a  musician  and  a 

tinner,  and  who  supports  himself  bj  playing  the  comet  and  working  at 
his  trade,  is  entitled  to  exemption  from  attachment  on  his  cornet,  if  the 
value  of  the  same  and  his  tinner's  tools  is  less  than  $100.  Baker  v. 
WUlis  (Mass.),  61,  and  note,  63. 

2.  Waieer  of  exemption  from  execution  in  executory  contract.']    A  promissory 

note,  executed  in  payment  for  property  exempt  from  execution,  and  in 
terms  waiving  ".  the  benefit  of  all  laws  exempting  real  or  personal  pro]>- 
erty  from  levy  and  sale/'  is  void  as  against  public  policy.  Becht  v.  Kelly 
(Dl,),  801. 

EXPERTS. 
I^y  of  to  testify  toitTumt  extra  compensation.]    See  WrrsTsaa^  611. 

FACTOR. 
See  Bankruptcy,  711. 

«  FIDUCIARY  CAPACITT." 
See  BAincKUPTCT,  711. 

FIRE  INSURANCK 
See  Insurancb. 

FIXTURES. 

1.  Machinery  —  mortgagor  and  mortgagee.]    As  between  mortgagor  and  mort- 

gagee, an  engine  and  boiler,  steam-gauge,  water-tank,  steam-pump,  and 
shafting,  designed  permanently  to  increase  the  value  of  a  building  for 
occupation  as  a  manufactory,  are  fixtures,  although  removable  without 
injury  ;  not  so  as  to  machines  not  essential  or  especially  adapted  to  the 
use  of  the  building  as  a  manufactory,  although  fastened  with  nails  and 
bolts.     McConneU  v.  Blood  (Mass.),  12. 

2.  Platform  scales.]    As  between  mortgagor  and  mortgagee,  platform  scales, 

fastened  to  sills  laid  upon  a  brick  wall  set  in  the  ground,  for  weighing 
stock  and  grain,  and  intended  for  permanent  use,  are  part  of  the  realty. 
Amod  V.  Crowder  (111.),  260. 

FORBEARANCE. 
Usurious^  agreement  for.]    See  Usubt,  181 

Vol.  XXV.  — 102 


i 


810  INDEX. 

FORECLOSUB& 

See  MORTQAOB. 

FORGERY. 

1.  Cf  intirumeni  void  en  Ue  face.]  Amarried  woman's  deed,  being  ipoidwltb- 
out  mcknowledgment,  under  the  laws  of  the  State  where  it  was  exeeated, 
an  indictment  for  forgery  of  such  an  inatrament  cannot  be  saat^Bad 
here.    Soode  ▼.  8UUe  (Neb . ),  475. 

8.  .]    The  general  rule  that  the  false  making  of  an  inatmment  Toid  on  its 

fkce  is  not  forgery,  has  this  limitation,  that  when  the  Instrument  does  not 
appear  to  have  any  legal  Tallditj^or  show  that  another  might  be  injnrpd 
by  it ;  but  extrinsic  facts  exist  by  which  the  holder  of  the  paper  migbt 
be  enabled  to  defraud  another,  then  the  offense  is  complete  and  an  indict- 
ment averring  the  extrinsic  facts  will  be  supported.  Bemberi  ▼.  State 
(AU.),  6d9. 

8.  .]    An  indictment  for  forging  the  following  instrument :  "  Due  8.85, 

Askew  Brothers/'  alleged  that  thereby  the  defendant  meant  that  eight 
dollars  and  twenty-five  cents  were  due  him  from  Askew  Brothers,  who 
were  partners,  etc.    ffeld,  that  the  indictment  was  good.  16. 

Recovery  qf  money  paid  on  forged  note.]    See  Abbxtkpsit,  84. 

Sale  of  etoek  under  forg%l  power  of  attorney.]    See  Gorforatioh,  87. 

FORMER  ADJUDICATION. 
Evidence  of  Juror  not  admieeible  to  prove  ground  of]    See  Eyidshcb,  000. 

FORNICATION. 

Boidenee  neeeeaary  to  eetablieh  offenee.]  On  the  trial  of  a  person  indicted  for 
fornication  it  is  essential  to  prove  affirmatively  tliat  he  was  unmarried  at 
the  time  of  the  alleged  offense.    Montana  v.  WkUeomb  (Mont),  740. 

FRAUD. 

1.  Conetructive  fraud  —  guardian  and  wird,  ]    Transactions  between  guardian 

and  ward,  to  the  benefit  of  the  guardian,  occurring  during  or  shortly  after 
the  period  of  infancy,  are  presumptively  void,  and  are  never  supported 
unless  the  circumstances  demonstrate  the  fullest  deliberation  on  the  part 
of  the  ward,  and  the  most  abundant  good  faith  on  the  part  of  the  guardian. 
Ferguson  v.  Lowery  (Ala.),  718,  and  note,  728. 

2.  .]  A  release  stands  on  the  same  footing  as  a  gift  or  voluntary  con- 
veyance to  the  guardian.  lb. 

3.  .]    But  where  parties,  though  standing  in  confidential  relations,  have 

without  litigation  voluntarily  adjusted  controversies  growing  out  of  the 
late  civil  war,  the  courts,  in  the  absence  of  all  traces  of  actual  fraud, 
should  be  slow  to  disturb  the  settlement,  especially  where  it  is  not  pn^ 
ductive  of  legal  injury  to  the  ward.  lb. 

4.  .]    So  held,  in  a  case  where  a  guardian,  in  good  faith  and  with   rea* 

sonable  diligence,  had  received  Confederate  treasury  notes  in  the  oouise 
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FliAUD  —  Otmikwed. 

of  Ills  guaidiuiship,  whicb  becama  worthleos  by  the  naalt  of  the  civil 
WAT,  and  the  ward,  after  employing  ooanae],  citing  the  guardian  to 
account,  and  objecting  to  such  inyestmenta,  finally,  two  years  after  com- 
ing of  age,  formally  releaaed  him  from  all  liability  on  accoant  of  his 
gaardianahip.  lb. 

FRAUDULENT  CONVEYANCE. 

*  Ortditar,"  ]  One  who  has  a  claim  for  damages  on  accoant  of  a  personal 
wrong  or  injury  is  a  creditor  within  the  meaning  of  the  statute  against 
fraudulent  conveyances,  and  a  conveyance  made  by  the  wrong-doer,  with 
intent  to  defeat  his  realizing  a  possible  recovery,  will  be  set  aside  in 
equity.    Bcngard  v.  Block  (111.),  276. 

Bee  VoLuirrART  ComrBTANCB,  678. 

FUNERAL. 
Bxpenees  of  burial  of  iotfe,]    iSM  Marriagb,  698. 

OAMBLING  TRANSACTIONa 
iSM  Contracts,  849. 

GIFT. 
From  htuiband  to  w{fe,]    See  Marriagb,  264. 
From  ^e  to  hu$band,\    See  Marriagb,  698. 

GRANT. 
See  Dbbd. 

GUARDIAN  AND  WARD. 
See  Fraud. 

HIGHWAY. 

Private  acHon  for  obttmeHng,]  One  who,  in  the  prosecution  of  his  buatnets, 
attempting  to  pass  over  a  public  highway  with  teams  and  wagons,  is  for 
five  days  delayed  by  an  obstruction  unlawfully  placed  in  the  road  by  an* 
other,  has  a  good  cause  of  action  for  damages.  MUarkey  ▼.  Foster  (Or.), 
681,  and  note,  688. 

Damages  on  taking  landefor.]    See  Eminbnt  Dokaik. 

Negligence  in  erecHng  buUding  near  —  injury  to  pcuser.]    See  Nbgligbnob,  9. 

HOMICIDE. 
Bight  tokiU  treepaeser,]    See  Trbspass,  764. 

See  Crikinal  Law. 

HUSBAND  AND  WIFE. 
See  Bigamy  ;  Constitutional  Law  ;  Marriagb. 


I 


812  INDEX. 

ILLBQITIMATE  OHILDBEN. 
Bee  Drbcbht. 

IMPEACHMENT. 

INDICTMENT. 

1.  Nofi'awrmerU  of  inearporeUion,]  In  an  indictment  for  arson  of  an  insured 
building,  to  the  injury  of  the  insurer,  if  the  insurer  is  a  corporation,  the 
fact  of  incorporation  must  be  distinctly  averred.  Siaadsn  ▼.  People  (JXL\ 
889. 

8.  Words  of  etatuU.]  In  an  indictment  for  a  statutory  offense,  it  is  not  neces- 
sary to  use  the  exact  words  of  the  statute  in  charging  the  offense ;  equir- 
alent  expressions  will  answer.  Sparrehberger  v.  SUUe  (Ala.),  643. 

8. J\    But  under  a  statute  prohibiting  the  keeping  **  open  store  "  on  Sun- 

day  by  a  merchant  or  shop-keeper,  an  indictment  charging  the  keeping 
"open  shop,"  etc.,  is  Iwtd.  lb. 

4.  .]  An  indictment  for  burglary  of  premises  "  in  which  goods,  merdian- 

dise,  or  other  valuable  thing,  was  kept  for  us^,  sale,  or  deposit,"  etc  (fol. 
lowing  the  phraseology  of  the  statute),  is  bad.    Danner  y.  State  (Ala.),  662. 

dee  CRnciNAL  Law. 

INFANCY. 

1.  BaHflccUionJ]  An  infant  was  a  member  of  a  firm  which  was  dissolved  seven 

weeks  after  he  came  of  age,  his  partners  agreeing  with  him  to  assume 
and  pay  all  the  debts  of  the  firm.  Among  those  debts  were  certain  checks 
made  by  the  firm  for  goods  before  he  came  of  age,  protested  for  non-pay- 
ment, but  which,  until  after  the  dissolution,  he  supposed  had  been  paid. 
At  the  time  of  the  dissolution  some  of  the  goods  for  which  the  checks 
had  been  given  remained  unsold,  but  he  did  not  know  it.  He  had  drawn 
money  from  the  firm,  after  he  came  of  age,  for  his  personal  use.  HM, 
that  these  facts  did  not  constitute  a  ratification  of  his  promise  to  pay  the 
checks.     Tobey  v.  Wood  (Mass.),  27,  and  note,  80. 

2.  Bepudiaiion  of  contract  —  reetUution  —  roitification^  A  minor  son  conveyed 

real  estate  to  his  father,  receiving  and  expending  or  wasting  the  consid- 
eration before  majority  ;  he  had  no  other  property.  Held,  that  on  arriv- 
ing at  full  age  he  might  disaffirm  the  deed  without  restoring  the  considera- 
tion, and  that  mere  acquiescence  for  three  years  after  majority  is  not  a  rat- 
ification.   Green  v.  Green  (N.  Y.),  283. 

8.  Deed — ratiflcation.']  A  deed  by  a  minor  is  binding  unless  avoided  within  a 
reasonable  time  after  majority,  and  in  this  case  three  years  was  held  to 
be  a  reasonable  time.     Keil  v.  Healejf  (111.)*  ^^ 

4. .]  The  marriage  of  the  infant  shortly  aft«r  majority  does  not  extend  the 

time  for  avoidance,  lb, 

6.  Liabdity  of  father  to  pereone  eeOing  goods  to  TUit  minor  eon,]  Where  a  father  has 
permitted  his  minor  son  to  bay  goods  on  his  credit,  a  party  knowing  that 
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fact,  and  wiihoat  notice  of  anj  change  of  relation,  or  drcunuitancefl  to  pat 
him  on  inquiry,  may  recover  against  the  father  for  goods  sold  to  the  son, 
although  the  son  has  left  his  father     Murphy  v.  OUenheinur  (111.)*  424 

Implied  contract  to  pay  for  »erviee$  of  infant]    See  Contract,  tSll. 

Negligence  of  infant — measure  of  damage  on  death  of]    See  NBOLiaEKCS,  806* 
878. 

INJUNCTION. 
Cf  suit  in  another  State.]    See  Conflict  of  Lawb,  416. 

INSANITY. 
Deed  of  iTiaane  pereon  impeachable  coUateraUy.]    See  Dobd,  604. 

INSURANCE. 

FIRE. 

1.  Oral  insurance  —  authority  of  agent,]    The  plaintiff  made  an  application 

for  fire  insurance  to  defendant's  local  a<^ent.  The  agent  orally  agreed  to 
place  a  certain  amount  at  a  certain  rate  upon  the  risk  at  once,  and  to  bind  it 
and  immediately  made  a  memorandum  to  that  effect  in  the  **  binding  book." 
The  policy  was  not  to  issue  until  a  special  agent  had  inspected  and 
approved  the  risk,  which  was  specially  hazardous.  The  local  agent  had 
written  authority  '*  to  receive  proposals  for  insurance/'  and  was  intrusted 
with  blank  policies  signed  by  defendant's  officers,  which  he  was  accus- 
tomed to  fill  up  and  deliver  without  consulting  the  defendant.  He  had  f  ru- 
quently.  without  its  knowledge  and  assent,  issued  policies  upon  the  samo 
class  of  risks  without  previous  consultation  with  defendant ;  and  insurance 
agents  were  accustomed  to  bind  their  principals  by  preliminary  oral  agree- 
ments until  policies  could  conveniently  be  issued.  Reld,  in  an  action 
upon  an  oral  contract  of  insurance,  that  a  jury  was  warranted  in  finding 
that  the  agent  made  an  oral  agreement  for  insurance  within  the  apparent 
S3ope  of  his  authority.    Ihitnam  v.  Home  Ins,  Co.  (Mass.),  93. 

2.  Insurable  interest  —  misrepresentationJ]    A  sold  household  furniture  to  B  by 

a  receipted  bill  of  parcels  ;  B,  while  the  furniture  was  in  the  possession 
of  A  in  a  house  belonging  to  C,  sold  the  furniture  to  C  in  writiug,  and 
delivered  the  writing  to  0,  who  went  to  the  house  and  saw  the  property, 
and  it  was  orally  agreed  that  the  property  should  remain  in  the  custody 
of  A,  but  that  possession  of  it  was  given  to  and  received  by  C,  and  that 
the  legal  title  was  to  be  in  him.  C  took  out  a  policy  of  insurance  on  the 
property,  against  loss  by  fire,  in  which  it  was  described  as  *'his  household 
furniture,"  in  a  house,  the  location  of  which  was  described.  During  the 
term  of  the  policy,  and  while  the  furniture  remained  in  the  house,  a  loss 
occurred.  Ileld,  that  C  had  an  insurable  interest  in  tlie  furniture ;  that  it 
was  properly  described ;  and  that  there  was  no  material  concealment  or 
misrepresentation  in  failing  to  state  that  the  property  was  in  a  house 
occupied  by  A.    lAttle  v.  PJianix  Ins,  Co,  (Mass.),  96. 

S. .]    Held,  also,  that  the  statements  made  by  C  under  oath,  in  proofs  of 


B14  INDEX. 

INSURANCaS— ChmUntud. 

kiM,  **  that  tha  property  belonged  exdaaivelj  to  tlie  aaBozed,  and  tliat  no 
other  person  had  any  intereat  therein/'  and  that  **  the  artielea  named 
belonged  to  and  were  In  the  poBeeeaion  of  the  aasured  at  the  time  of  the  fire." 
did  not  amount  to  fraud  or  false  eweaiing,  within  a  dauae  in  the  policy 
requiring  proofs  of  loea,  and  providing  that  any  fraud  or  falae  swearing 
should  forfeit  all  daim  under  the  poUoj.  lb. 

i.  Waiter  of  limitation  of  aeiion.]  Where  a  policy  provides  that  no  action  shall 
be  brought  on  it  unless  begun  within  twelve  montlis  fn)m  tlie  \oes,  the  con- 
dition is  waived  by  such  designed  conduct  on  the  part  of  the  gfeueial 
agents  of  the  company  an  encourages  and  authorises  the  insured  to  believe 
that  his  claim  will  be  adjusted  and  paid,  until  after  the  limited  time  hss 
elapsed.  lb.  and  note,  104. 

6.  "  CorUiguoiu,"  in  fire  poliey.]  The  word  *'  contiguous  "  in  a  policy  of  fire 
insurance  means  in  actual  dose  contact;  a  distance  of  fifty  feet  destroys 
the  contiguity.    Arkell  v.  Commeree  Ins.  Co.  (N.  Y.),  108. 

6.  Use  ofproMbUed  artidss — "gou  '*  and  "gamdine."]    A  clause  in  a  policy  of 

fire  insurance  prohibiting  the  generating  or  evaporating  within  the  build- 
ing, or  contiguous  thereto,  of  any  substance  for  burning  gas,  or  the  use  of 
gasoline  for  lighting,  is  not  infringed  by  the  manufacture  of  gas  from 
gasoline,  fifty  feet  from  the  building,  and  the  use  of  it  for  lighting  the 
building,  it  not  appearing  that  gas  and  gasoline  are  substantially  the 
same.  lb. 

7.  Application.^    If  a  policy  of  insurance  refers  to  a  written  application  not 

signed,  authorised,  or  ratified  by  the  insured,  he  will  not  be  bound  by  it, 
although  it  is  made  a  part  of  the  contract  and  a  warranty.  Lycoming  Fire 
Im.  Co.  V.  Jackson  (III.),  886. 

8.  Omissions.^     If  the  policy  requires  the  statement  of  certain  facts,  and 

their  expression  in  the  policy,  and  the  insured  states  such  facts  to  the 
agent,  but  they  are  not  inserted  in  the  policy,  the  omission  will  not  preju- 
dice the  insured.  lb. 

9.  StcUement  of  otcnership.]    An  applicant  for  insurance  is  not  bound  to  dis- 

close the  existence  of  a  paid  mortgage,  or  one  fraudulently  obtained.  lb. 

10. -]    Under  a  statement  that  he  is  the  owner,  he  is  only  bound  to  show 

such  an  insurable  interest  as  would  subject  him  to  the  loss  if  there  were 
no  insurance.  lb. 

11.  Change  of  occupation.']  A  policy  of  fire  insurance  on  a  house  represented 
to  be  occupied  as  a  dwelling  is  not  avoided  by  its  subsequent  use  as  a  l>oard- 
ing-house.  The  burden  to  show  an  increase  of  the  risk  is  on  the  insurer. 
Planter^  Insurance  Company  v.  Sorrels  (Tenn.),  780. 

12.  Wrong  entry  of  statements,  by  agent.']  Where  the  applicant  correctly 
stated  the  facts  to  the  agent,  who  made  out  the  application,  and  who 
inserted  other  and  incorrect  statements,  7idd,ihsX  the  circomstanoes  might 
be  shown  by  parol,  and  the  policy  was  not  avoided.  lb. 

18.  Adjustment,  effect  of]  When  an  insurer  adjusts  a  loss  and  indorses  the 
adjustment  on  the  policy,  this  is  an  admission  upon  which  the  insured 
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maj  recover  withoat  farther  proof.  llUnoU  Mutual  Fire  Im,  Oo,  ▼.  Arch> 
deacon,  (111.),  818. 

14. .]    Such  adjustment  renders  it  anneoessnrf  to  bring  suit  within  the 

time  provided  in  the  policy,  id. 

LIFBL 

16.  Bvidenee  of  declarations  af  vMwred^  In  an  action  on  a  policy  of  insurance 
on  the  life  of  a  hasband  for  the  benefit  of  his  wife,  the  fact  that  he  had 
had  a  disease  denied  in  the  application  being  proved,  his  declaration  to 
the  same  effect,  prior  to  the  application,  KAA  competent,  not  to  prove  the 
fact,  but  his  knowledge  of  it.    DiUeber  v.  Home  lAfe  Ine.  Oo.  (N.  T.),  183. 

16.  Shndenee  of  attending  phyeidan,]  An  attending  physician  is  incompetent 
to  testify  as  to  information  of  the  condition  of  the  insared^  acquired  in 
bis  attendance  and  necessary  to  enable  him  to  prescribe.  lb. 

17.  Conetruetion  of  VMrrantiee.]  In  case  of  a  partial  answer  a  warranty  will 
not  be  extended  beyond  the  answer.  2b. 

18 .]    Although  fraud  may  be  predicated  upon  a  suppression  of  truth, 

warranty  is  only  based  on  an  affirmation  of  something  not  true.  lb. 

19. .]    In  case  of  a  warranty  that  the  answers  contained  in  the  application 

were  full,  correct,  and  true,  the  Insured,  in  answer  to  a  question  whether 
he  had  had  any  disease  within  ten  years,  and  if  so,  to  give  name  of  phy- 
sician, stated  that  he  had  had  an  attack  of  fever  nine  years  before,  and 
gave  the  name  of  the  attending  physician.  Held,  that  the  fact  that  he 
had  had  other  sicknesses  and  physicians  did  not  constitute  a  breach  of 
warranty,  lb. 

INTEREST. 

Bate  after  maturity  of  debt]  A  promissory  note  payable  within  a  year  from 
its  date,  with  a  larger  than  the  statutory  rate  of  interest,  "per  annum 
from  date,"  draws  only  the  statutory  rate  of  interest  after  maturity. 
Ifewton  V.  KenneHy  (Ark.),  592. 

See  Usury. 

INTOXICATING  LIQUORS. 
See  Civil  Davaob  Act. 

JAIL. 

1.  UnheaUhfiU  Jail'-  duty  of  eheriff—  remedy.]  Where  a  grand  jury  reports 
•  that  a  county  Jail  is  in  an  unfit  condition  for  the  confinement  of  prisoners, 
and  dangerous  to  their  health,  owing  to  the  neglect  of  the  proper  author- 
ities to  provide  good  and  healthful  accommodations  and  for  the  sexual 
separation  of  the  prisoners,  it  is  the  duty  of  the  sheriff  to  remove  his 
prisoner  to  the  nearest  proper  jail ;  and  there  being  a  sufficient  remedy 
at  law,  a  court  of  equity  will  not  enjoin  the  use  of  such  improper  jail  on 
the  suit  of  prisoners  confined  therein.    Stuart  v.  Supertneore  (111.),  807. 
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9.  MaruUtmns  to  eompd  county  board  to  huild.]  It  seems  that  if  a  eomiijrboeid 
should  fail  to  provide  any  jail,  and  the  finances  of  the  coantT  juatiiy  the 
constractiou  of  oim,  the  board  maj  be  enforced  by  matuUimus  to  oonstmti 
a  jail.    People  v.  Supervisors  (111.),  461. 

8.  .]     But  where  the  supervisors  have  provided  a  jail,  the  coart,  on  an 

application  for  a  mandamus,  cannot  inquire  whether  it  is  suitable  ;  this  Is 
a  question  for  the  board  to  decide.  lb. 

JUDGE. 

1.  Civil  liability  of  judge  for  judicial  acts.]    A  judge  of  a   superior  court  of 

general  jurisdiction  is  not  liable  in  a  civil  action  for  acts  done  in  his 
judicial  capacity;  and  where  he  has  jurisdiction  of  the  subject-matter, 
he  is  not-  liable  for  errors  of  judgment  In  holding  that  the  facts  of  a  case 
give  him  jurisdiction.    Busteed  v.  Parsons  (Ala.),  6B8,  and  note,  094. 

2.  • .]    The  same  principles  apply  to  judges  of  the  Federal  courts  which 

are  of  limited  but  not  inferior  jurisdiction.  lb 

8.  .]     The  District  Court  of  the  United  States  has  jurisdiction  of  viola^ 

tions  of  the  "  Art  to  enforce  the  rights  of  citizens  of  the  United  States  to 
vote  in  the  several  States,^'  etc.,  and  a  judge  of  that  court  has  juriadicUon 
to  inquire  into  accusations  tinder  that  act ;  therefore,  the  erroneous  deter- 
mination of  the  judge  that  an  affidavit  stated  an  offense  within  the  act, 
and  his  imprisonment  of  the  accused  on  a  warrant  thereunder,  will  not 
render  him  liable  to  an  action  for  false  imprisonment,  even  when  his 
conduct  is  alleged  to  be  malicious  and  without  probable  cause.  lb, 

JUDGMENT. 

Against  ti on-resident.]  A  decree  against  non-residents  upon  oonstructive 
notice  by  publication  affects  only  property  within  the  juriadiction  of 
the  court.     Harris  v.  Pullman  (III.),  416. 

Evidence  of  juror  as  to  grounds  of]    See  Evidbncs,  MO. 

JUDICIAL  SALE. 

Caveat  emptor.]  In  the  absence  of  fraud  or  misrepresentation,  the  purchaser 
ata  judicial  sale  must  bear  the  loss, if  any  ensues.  Under  such  circum- 
stances, where  tlio  execution  creditor  becomes  the  purchaser  in  satis&e- 
tion  of  his  demand,  equity  will  not  set  aside  the  sale  at  his  instanoe 
although  the  property  is  not  worth  enough  to  satisfy  the  judgment  and 
a  prior  incumbrance.     Roberts  v.  Hughes  (Ill.)>  270. 

Under  execution.]    See  Execution. 

Vendor^s  lien  as  against  purchaser.]    See  Vendor  A2n>  Pubchasbb,  549. 

JURISDICTION. 

Ctmsent — decision  in  vacation.]  Parties  to  an  action  Iiavlng  stipolatsd  to 
waive  a  trial  by  jury,  to  take  the  evidence  before  a  referee,  and  sabodt 
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the  case  to  a  jadge  for  his  decision  at  chambers,  and  the  evidenoe  having 
been  so  taken  and  submitted,  the  judge  decided  the  case  and  entered 
Judgment  in  term.    Held  valid.    Boy  y,  Hornley  (Or.),  687,  and  note,  S89. 

See  Conflict  of  Laws,  416. 

JUROR. 
BMence  of,  noi  adminihU  to  ehoio  ground  of  former  at^udieation.}    Bee  Bti- 

DBNCB,  600. 

JURY. 
LiM  on  —  action  by  juror,  ]    See  Libel. 

JUSTIFIABLE  HOMICIDE. 
See  Trespass,  764. 

LANDLORD  AND  TENANT. 

1.  Leaee  executed  by  agent]  A  lease  under  seal  executed  hy  an  agent  in  his 
individual  name,  although  the  fact  of  the  agency  is  recited,  and  it  ex- 
trinsicallj  appears  that  the  lessee  acted  as  agent,  is  not  binding  upon  the 
principal.    Eieretedv,  Orange  and  Alexandria  R.  R.  Co.  (N.  Y.),  199. 

3.  Action  for  rent.]    Neither  the  fact  that  the  principal  occupies  the  premises 

without  assignment  of  the  lease,  nor  that  he  furnishes  the  money  to  pay 
the  rent,  renders  him  liable  except  to  the  agent,  lb. 

8.  Uee  and  occupation.]  Where  there  is  a  lease  under  seal,  no  action  for  use 
and  occupation  can  be  maintained  against  the  lessee  or  his  assignee.  Jb. 

4.  Leaee  —  when  binding  on  assigns.]     Where  a  written  lease  does  not  in  terms 

bind  the  lessor's  assigns,  the  lessee  cannot  maintain  an  action  against  a 
grantee  of  the  premises  from  the  lessor,  for  breach  of  a  covenant  on  the 
part  of  the  lessor  to  put  in  fixtures     Hansen  v.  Meyer  (III.),  283. 

5.  Retroactive  statute.]    A  statute,  giving  to  lessees  of  lands  the  same  right  of 

action  against  assignees  of  the  lessors  that  they  would  have  had  against 
the  lessors  themselves,  is  not  retroactive,  lb. 

6.  Purchase  by  tenant  of  incumbrance  on  leasehold  —  set'Off.]    Where  a  tenant 

in  possession  under  a  lease  for  years  purchases  a  judgment  which  is  an 
incumbrance  on  the  leasehold,  not  for  profit,  but  to  protect  his  possession, 
he  may  lawfully  offset  the  amount  which  he  paid  for  the  same  against 
the  rent.     ThraU  v.  Omaha  Hotel  Co.  (Neb.),  488. 

JBIff^  of  bankruptcy  on  lease.]    See  Ba^nkruftcy,  108. 

LARCENY. 
See  Criminal  Law. 

LIBEL. 

Action  by  a  Juryman  for  words  uttered  as  to  verdict  of  the  Jury,']  Where  a  news- 
paper article  pronounced  the  verdict  of  a  jury  to  be  "  infamous,"  and 

Vol.  XXV  — 108 
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added  that "  wo  cannot  exprem  the  contempt  which  ahoald  be  felt  for 
theee  twelve  men  who  have  thns  not  only  offended  public  opinion,  bat 
have  done  injastice  to  their  own  oaths/'  held,  that  an  action  of  libel  might 
be  maintained  by  a  member  of  the  jury  against  the  publiaher.    ^er»  ▼. 
MarHn  (Colo.),  756. 

LIEN. 

Jlpii-iiungnabilUy-^lien  on  unplarUed  crops,]  A  promiseorj  note  ezecnted  for 
the  rent  of  unplanted  land,  and  containing  a  provision  that  it "  oonsti- 
tates  a  lien  upon  the  cotton  and  corn  raised  upon  said  land  this  jrear/' 
was  assigned  by  the  payee  as  collateral  security.  HM,  (1)  that  a  lien  ia 
not  assignable ;  (2)  that  this  clause  created  no  lien  upon  the  crop,  becaose 
it  was  a  mere  statement  of  the  legal  effect  of  the  note  ;  (3)  that  withoat 
the  clause  the  note  created  no  lien ;  (4)  that  a  contract  for  a  lien  on  an 
unplanted  crop,  although  void  at  law,  is  enforceable  in  equity  after  the 
maturity  of  the  crop ;  but  (5)  the  assignment  of  the  note  being  for  collat- 
eral security,  the  assignee  did  not  acquire  even  this  equitable  right. 
Roberts  v.  Jaeke  (Ark.),  584. 

Of  vendor  of  real  esttUe,]    See  Vbkdor  A2n>  Pubchasbr 

€f  meehaniee,]    Bee  Mbchahics'  Isass, 

LIFE  INSURANCE. 
8ee  Iksurakcr. 

LIMITATION  OP  ACTIONS. 

1.  BUde  demandj]    "Where  a  party,  with  full  knowledge  of  all  the  facts,  neg- 

lects for  nineteen  years  to  assert  his  equities,  and  no  sufficient  excuse  ia 
shown  for  the  delay,  his  laches  will  bar  relief  in  a  court  of  equity.  Courts 
of  equity,  by  analogy,  will  follow  the  limitation  provided  by  law.  Cae^ 
ner  v.  Walrod  (111.),  859. 

2.  AgeUnst  married  foofnen.]    Where  a  statute  gives  to  married  women  the 

sole  possession,  control  and  enjoyment  of  their  separate  property,  real 
and  personal,  the  statute  of  limitations  runs  against  them  the  same  as 
SLgtLiuBt  Si  feme  sole.  lb. 

8.  Effect  of  payment  by  one  partner  after  dissolution,]  Where,  after  dissolu- 
tion of  a  partnership,  one  of  the  late  partners,  without  the  knowledge  or 
authority  of  the  other,  made  payments  upon  a  debt  against  which  the 
statute  of  limitations  had  run,  held,  that  such  payments  did  not  revive 
the  debt  as  against  his  late  copartner.    Mayberrjif  v.  WUloughby  (Neb.),40L 

By  eondUion  in  policy,]    See  Iitsubance,  96,  and  note,  104,  818 

LIMITED  PARTNERSHIP. 
See  Pahtnership. 

MALICIOUS  PROSECUTION. 
See  CoBFOBATiON^  788. 
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MANDAMUS. 
Tf>  compel  county  hoard  to  build  Jail.'\    See  Jail,  461. 

MARITIME  LAW. 
Tawing  coniraeU  —  negligence — coUieionJ]    See  Ship  and  Shifpiho,  281. 

MARRIAGE. 

1.  Wife's  JiinercU  expeneee.]    Although  hy  the  statates  of  Alabama  a  married 

woman  is  entitled  to  the  exclusive  use  and  ownership  of  her  separate 
propert7,  free  from  any  claim  or  control  of  her  hasband,  and  the  husband 
is  not  liable  for  her  debts  contracted  before  marriage,  yet  the  husband,  as 
at  common  law,  is  bound  to  pay  the  wife's  funeral  expenses,  and  cannot 
daim  re-imbursement  therefor  out  of  her  estate,  nor  for  a  monument 
which  he  erects  at  her  grave.     Smyley  v.  Reeee  ^Ala.),  598. 

2.  Gift  from  wife  to  hiuband.'\    Owing  to  the  presumed  influence  of  the  hus- 

band over  the  wife,  gifts  from  her  to  him  out  of  her  separate  estate  are 
never  supported  without  the  clearest  affirmative  evidence  of  their  fair* 
ness  and  propriety,  especially  when  to  the  marital  relation  is  added  that 
of  trustee  and  cestui  que  trust.  lb. 

8.  Gift  directly  from  hueband  to  toifc  valid  in  equity.]  A  husband  and  wife 
were  married  before  the  passage  of  the  married  woman's  act  of  1861,  and 
the  husband  kept  the  rent  of  the  wife's  lands  separate  from  his  own,  and 
paid  the  proceeds  of  sales  of  her  lands  to  her,  and  in  loaning  her  moneys 
took  notes  payable  to  her.  Held,  that  these  actn  showed  an  executed 
gift,  which  a  court  of  equity  would  enforce  upon  her  death  in  1871,  and 
that  he  would  be  required  to  account  to  her  representatives  for  such  notes 
and  payment  thereon,  and  the  proceeds  of  such  sales.  OiU  v.  Woods 
(111.),  264. 

4.  Party  to  fraud  on  wife  by  husband  HaJtHe  to  wife.]  A  husband  bought  lands 
for  his  wife  at  a  fixed  price,  but  by  an  arrangement  between  him  and  the 
vendor,  the  latter  paid  double  that  price,  and  the  husband,  without  the 
knowledge  or  authority  of  his  wife,  received  and  appropriated  the  excess 
to  his  own  use,  telling  the  vendor  that  his  wife  assented  to  it.  Held,  that 
the  wife  could  recover  the  excess  from  the  vendor.  Walker  v.  Coleman 
(111.),  285. 

6.  Disabilities  of  totfe.]  A  married  woman's  disabilities  do  not  authorize 
her  to  hold  another's  land  without  paying  for  it.  Pylant  v.  lUetes 
(Ala.),  605. 

6.  Married  woman's  note-^addUions  to,  by  agent.]  A  married  woman  executed 
a  promissory  note  in  the  ordinary  form,  without  any  clause  charging  its 
payment  upon  her  separate  estate,  but  authorized  the  payee  to  add  any 
thing  to  it  which  his  counsel,  upon  consultation,  should  pronounce  needful 
to  make  it  '*  right,  legal  and  proper."  Held^  that  this  warranted  the  sub- 
sequent addition  by  the  payee  of  the  words  necessary  to  charge  the  pay. 
ment  on  her  separate  estate,  and  it  was  immaterial  that  she  was  not 
advised  of  the  precise  terms  of  the  addition.  Taddiken  v.  CantreU  (N. 
Y.),  258. 


8aB  INDEX. 

MARRIAGE  -^Oaniinued, 

7.  Married  tooman'i  nctefbr  {nordrttft.]    A  married  wamaa  Is  IbMm  opoB 

lier  promiseory  note  given  for  an  overdraft  of  her  bank  aoooant.  JJ^nis 
v.  FKrgt  National  Bank  (Neb.),  484. 

8.  Mwritd  woman's  weparate  eiiaie.]    Under  the  laws  ol  Alabama,  craatiii^ 

the  separate  estates  of  married  women  a  married  woman  liaa  do  general 
power  of  contracting  nor  of  acquiring  property  by  purchases  on  credit. 
Therefore  where  a  hashaad  carries  on  a  store  in  the  name  and  far 
the  benefit  of  his  wife,  parehasing  the  goods  partly  with  her  means  and 
paHly  on  her  sole  credit,  the  latter  do  not  become  part  of  separate  estale, 
bat  are  liable  for  the  husband's  debts.  Wilder  v.  Aberndhy  (Ala.),  734,  and 
note,  786. 

9.  Compromise  by  married  Vioman.l    A  contract  made  by  a  married  wmnan 

in  compromise  of  a  claim  against  an  estate  in  which  she  is  entitled  to  a 
distribative  share,  is  one  in  respect  to  her  separate  estate  and  binding  oa 
her.     Husband  t.  BpUng  (111.),  273. 

10.  .]    Such  a  contract  made  with  the  other  heirs  of  the  estate  is  bintUng 

on  them.  lb. 

11.  W7ien  married  woman  not  liable  a*  surety.]  A  married  woman  is  not  liable 
as  surety  upon  a  guardian's  bond,  in  which  there  is  no  expression  of  in^ 
tention  to  charge  her  separate  estate,  although  it  is  executed  in  compli- 
ance with  an  order  of  court,  and  accompanied  by  her  affidavit  that  ehfs 
possessed  the  requisite  amount  of  estate.    Oosman  ▼.  Crugsr  (N.  T.),  141. 

Action  on  note  of  husband  and  wife  —  liability  of  each,  how  enforced.]  See  Cos- 
FLiCT  OP  Laws,  334. 

Jfter  majority  does  not  extend  time  within  which  infant  can  disc^ffirm  deed.] 
See  Infancy. 

Consideration  —  agreement  of  wife  to  Um  with  hudfand.]  See  Nbootiablk 
Inbtrumients,  296. 

Expoti  faeto  laso — impairing  obligation  of  contract.]    See  Ck>NBiTruTiOHAL 

Law,  518. 
Proof  of,  on  indiotment  for  bigamy.]    See  Big  amy,  885. 

MARRIED  WOMAN. 

Statute  of  limitations  against.]    See  Limitation  of  Actions,  888l 
Vendor's  lien  ctgainst.]    See  Vendor  and  Purchasibb,  605. 
When  may  isHp&aeh  deed  or  mortgage,]    See  MoBTaAGS,  624 

See  Marriagb. 

MARSHALLING  ASSETS. 
See  Mortgage,  553. 

MASTER  AND  SERVANT. 
8e$  Contractor  and  Contractee  :  Ship  and  SHiFPcni. 
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MECHANIC'S  UEN. 

1.  Where  buUding  not  lohoUy  on  owner  $  land.]      Where,  on  peiition  to  enforce 

a  mechanic's  lien,  it  appeared  that  the  building  was  erected  on  a  founda- 
tion on  the  land  of  the  owner  of  the  building,  but  leaned  about  an  inch 
over  the  land  of  an  adjoining  owner,  held,  that  the  lien  could  not  be 
maintained  in  the  absence  of  an^  excuse  or  explanation  for  so  erecting 
it     MeOuinneee  v.  Boyle  (Mass.),  123. 

2.  Lightning  rod."]    Furnishing  and  fixing  a  lightning  rod  on  a  house  is  not 

within  the  statute  giving  a  lien  for  labor  and  materials  "  in  building, 
altering,  repairing  or  ornamenting  "  a  house.    Drew  ▼.  Maean  (Uh),  288. 

MERGER. 
8ee  MoRTGAOB,  679. 

MINES. 
Damageifor  digging  and  removing  coal  from,]    See  Damaobb,  84S. 

MISTAKE  OF  FACT. 
Bee  Action,  1. 

MONEY  HAD  AND  RECEIVED. 
Bee  Action  ;  Assumpsit. 

MORTGAGE. 

1.  Waint  cf  ecneideratian.']    As  between  the  parties,  in  an  action  to  foreclose  a 

mortgage  of  lands,  want  of  consideration  is  a  good  defense,  and  maj  be 
shown  b7  parol.    Hannan  ▼.  Hannan  (Mass.),  121. 

2.  Executed  toithout  consideration  —  whsn  void  in  Tiands  of  transferee.]    The 

plaintiffs  executed  to  R.  a  bond  and  mortgage,  without  consideration,  to 
be  used  as  collateral  security  for  his  own  note,  upon  which  he  proposed 
effecting  a  loan  for  himself.  R.  failed  to  procure  tho  loan,  but  sold  the 
bond  and  mortgage  for  value  to  the  defendant  B.  Held,  that  R.,  having 
no  authority  to  sell  the  bond  and  mortgage,  conveyed  no  title  to  6.,  and 
plaintiff  was  entitled  to  surrender  and  cancellation  of  them.  Davis  v. 
Bechstein  (N.  Y.),  218. 

8.  When  married  woman  map  impeach,]  Where  a  married  woman,  as  surety 
for  her  husband,  freely  joined  with  him  in  exocuting  a  mort^jage  on  her 
separate  property,  understanding  the  character  of  the  instrument,  she 
cannot  after  delivery  avoid  it  for  fraud  of  which  the  grantee  was  inno- 
cent.    Moore  v.  Fuller  (Or.),  524. 

4.  Coneideraiion  for  mortgage.]  A  precedent  liability  is  a  suflident  considera- 
tion for  a  mortgage.  lb, 

6.  -^— '.]  Liability  for  another  on  a  contract  in  force  is  a  sufficient  considera- 
tion for  a  mortgage.  lb, 

6.  Auumption  of,  by  grantee  —  liability  for  deficiency.]  The  defendant  took  a 
deed  of  lands,  assuming,  as  part  of  the  consideration,  the  payment  of  a 
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mortgage  to  which  they  were  subject ;  her  title  waa  derived  through 
seTerml  mesDe  convejanoes,  in  none  of  which  the  grantee  aaaamed  paj- 
ment  of  the  mortgage.  Held^  that  she  was  not  liable  on  a  defidencj  on 
foreclosure  sale.     Vroofnan  v.  2'«r/)«r(N.  T.)«  195. 

7.  Fortdomtre  of — marthailing  aneU.]  Marshalling  secaiities  will  not  be 
allowed  where  it  would  work  injustice  to  interested  third  persons.  Jforr 
▼.  LewU  (Ark.),  658. 

8-  .]  So,  where  A  owned  a  mortgage  on  land,  in  part  of  which  the  mort- 
gagor's widow  claimed  a  homestead,  and  B  held  a  mortgage  on  the  other 
part,  it  was  Md,  in  an  action  of  foreclosure  on  A's  mortgage,  that  he 
should  not  be  decreed  to  sell  first  the  part  in  which  the  homeetead  was 
claimed.  26. 

9*  Application  of  proceeds  of  9dU  under  mortgage,]  A  mortgagee,  xeoi^Ting 
money  from  the  sale  of  property  coyered  by  the  mortgage,  is  bound  to 
apply  it  in  extinguishment  of  the  mortgage,  and  cannot  appropriate  it  to 
the  payment  of  an  unsecured  debt  which  he  may  hold  ;  and  the  surplos 
belongs  to  the  subsequent  mortgagees,  and  is  recoTerable  by  them  in  an 
action  of  assumpsit.     Webster  ▼.  SingUy  (Ala.),  600. 

10.  Conveyance  by  mortgagee  inpoieeuion  — effect  of —  merger,]  A  conveyaace 
of  lands  by  a  mortgagee  in  possession  after  default  carries  the  legal  title, 
although  the  debt  is  not  assigned,  and  such  a  conveyance  with  warranty 
amounts  to  an  equitable  assignment  of  the  debt.  Weieh  ▼.  PhiUipe  (Ala.), 
679. 

11.  .]    Where  a  mortgagee  of  lands,  in  possession  after  default,  conveyed 

the  premises  in  fee  simple,  with  warranty  to  the  mortgagor,  in  trust  for 
the  separate  use  of  the  mortgagor's  wife  for  life,  with  remainder  to  her 
children,  and  the  mortgagor  joins  in  the  deed,  covenanting  to  accept  and 
execute  the  trust,  and  takes  possession,  and  the  mortgagor  and  his  wife 
subsequently  convey  the  premises  to  another,  who  takes  possession  ;  held, 
in  an  action  by  the  children  of  the  wife,  after  death,  that  they  are  en- 
titled to  the  premises  as  against  such  grantee.  lb. 

Collateral  to  note  —  wrongful  auignment  of —  equUiee  between  etaimanU.]  Ai 
Collateral  Sbcubitites. 

Of  corporate  property  — power  of  president]    See  CoBFOBATioir,  006. 
When  machinery t  etc,  passes  under,]    See  Fixtobbs. 

MUNICIPAL  CORPORATION. 

1.  Obligation  to  supply ^  and  liability  for  cutting  off  water.]  A  <dty  aoeepted 
a  statute  authorizing  it  to  make  and  maintain  reservoirs  and  public 
hydrants  *'  in  such  place  as  it  may  deem  proper,"  and  erected  works  by 
virtue  thereof  The  owner  of  a  building  having  failed  to  pay  his  water* 
rates  for  water  supplied  to  the  building  from  such  works,  the  city  cut  ott 
the  water  from  tlie  building,  and  also  from  a  hydrant  in  a  neighboring 
street,  although  the  water  might  have  been  cut  off  from  the  buildhig 
alone.    The  building  was  destroyed  by  a  fire  which  might  have  been  ex« 
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tinguished  if  there  had  been  water  in  the  hjdrant.  Held,  that  the  owner 
ooald  not  recover  from  the  city  for  the  Ices.  Tainier  r.  Wareuter  (Mase.).  90. 

^  .]    Aathoritj  from  a  citj  council  to  a  committee,  on  a  petition  for  a 

hjdrant  to  be  attached  to  a  certain  line  of  pipes,  to  purchase  the  pipes, 
does  not  anthorise  the  committee  to  bind  the  citj  to  maintain  the  hj« 
drant.  lb. 

3.  DtUjf  of,  to  provide  hitching  pogta.]  A  municipal  corporation  is  not  bound 
to  provide  hitching  posts,  and  where  it  does  so,  is  bound  only  to  ordinaiy 
care  in  the  selection  and  setting  of  them.  Citf/  of  Boekford  v.  T^pp 
(111.),  881. 

4.  JRemote  injurjf.]    Where  a  horse  became  frightened  and  ran  away,  and 

frightened  a  team  fastened  to  a  hitching  post  provided  by  a  city,  causing 
them  to  break  the  post  and  run  away,  and  they  ran  over  and  Injured  a 
person  in  the  street,  held,  that  the  city  was  not  liable  in  damages  to  him, 
the  injury  being  too  remote.  lb. 

Z.  Duty  and  liability  ofcUy  in  rupect  to  lighting  Hreeti.]  Proof  of  the  omis- 
sion of  a  city  to  avail  itself  of  a  power  to  light  its  streets,  is  incom- 
petent in  an  action  brought  by  a  person  for  an  injury  received  by  flailing 
into  an  excavation  in  the  street,  in  the  night-time.  Oity  of  Froepori  v. 
l^beU  (111.),  407. 

^.  ^--^ .]  It  seems,  however,  that  if  a  city  assumes  to  light  a  street,  and  does 
it  so  negligently  that  a  person  is  injured  in  consequence  by  falling  into 
un  excavation  in  the  night-time,  the  negligence  may  be  shown,  lb. 

7.  Liability  for  changing  grade  of  Hreet.]  Where  a  municipal  corporation 
clianges  the  grade  of  a  public  street,  in  order  to  convert  it  into  a  levee  to 
prevent  the  overflow  of  a  river,  and  in  so  doing  turns  mud  and  water  upon 
the  premises  of  a  citisen,  or  creates  in  his  neighborhood  a  stagnant  and 
unhealthful  pond,  it  will  be  liable  for  the  injury  arising  therefrom  to  the 
property  as  a  whole.     Cfity  cf  Shawneetown  v.  Mason  (111.),  831. 

B.  ^"•]  Under  a  constitutional  provision  that  "  private  property  shall  not 
be  taken  ot  damaged  for  public  use  without  just  compensation,"  a  munici- 
pal corporation  is  liable  in  damages  to  owners  of  private  property  injured 
by  its  change  of  the  grade  of  its  streets.   City  of  Elgin  v.  Eaton  (111.),  412. 

H. damage9.'\  The  right  of  the  owner  to  damages  Is  determined  by  the 

laws  in  force  at  the  time  of  the  entry  upon  the  public  improvement,  and 
cannot  be  affected  by  subsequent  legislation,  lb. 

10. .]  If  the  benefit  to  the  property  in  question  by  the  change  of  grade  is  as 

great  as  the  damage,  there  can  be  no  recovery  ;  and  it  is  error  to  exclude 
testimony  to  show  that  fact.  R. 

11.  C^>ngtr%tetion  of  tidctocUk — duty  of  dty.]  Where  a  city  sidewalk  is  con- 
structed with  a  step  at  a  change  of  grade,  and  the  step  is  properly  con- 
structed, the  city  is  not  liable  In  damages  to  one  who  sustains  an  injury 
by  fallingon  the  step  when  it  is  slippery  with  ice.  Even  if  improperly  con* 
structed,  the  city  is  not  liable  unless  the  person  injured  used  reasonable 
OUy  of  Chicago  v.  Bnby  (111.).  439. 
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Id.  JhUp  to  keep  Hreei  in  repair  diaHnguithed  from  duty  of  poUee.]  The  da^ 
of  a  municipal  corporation  to  keep  its  streets  in  repair  is  performed  whea 
they  are  free  from  obstructiona,  and  safe  and  ooounodiouii  lii^^hwaya  for 
public  travel,  and  does  not  extend  to  matters  of  mere  police  regulation 
and  control,  like  the  prevention  of  violence,  or  diaorderlj  conduct  of  indi- 
viduals, which  may  temporarily  endanger  the  safety  of  those  who  are 
passing  upon  the  streets.    Campbell  v.  Montgomery  (Ala.),  656. 

8.  Nuieance  in  street,']  A  complaint  alleging  that  a  municipal  corporatioa 
in  neglect  of  its  duty  to  keep  its  streets  in  repair  and  safe  for  passengers 
suiTcred  the  explosion  of  powder  between  anvils  within  the  limits  of  the 
city,  and  that  the  plaintiff's  intestate,  while  walking  upon  one  of  the 
streets,  was  killed  by  a  fragment  of  an  anvil  shattered  by  such  explosion^ 
held,  to  state  no  cause  of  action,  lb. 

Ice  on  9idewcdkJ\    See  Nbolioencb. 

Unguarded  streets.]    See  Nbglioencb,  878. 

NATIONAL  BANKS.  ' 

Agreement  to  exchange  bonds— banking  pou>ersJ]  A  national  bank  held  as  deposit- 
ary United  States  bonds  belonging  to  plaintiff;  in  the  spring  of  1869.  its 
cashier,  for  aeuificient  consideration,  agreed  with  the  plaintiff  to  exchange 
them  for  registered  bonds  ;  the  bank  neglected  to  make  the  exchange^ 
and  in  the  fall  of  that  year  the  bonds  were  stolen.  Beld^  that  the  bank 
was  liable  for  their  value.  Terkes  v.  National  Bank  of  Port  Jervis  (N. 
T.),  208. 

NEGLIGENCE. 

1.  Dangerous  structure  —  fnis  me^or,]  The  defendant's  building  and  one  on  an 
adjoining  lot,  the  side  walls  of  which  were  yery  near  each  other,  were 
destroyed  by  a  fire,  leaving  the  walls  partly  standing,  with  rubbish 
heaped  up  to  the  top  of  each.  Six  months  afterward,  while  the  plaintiff 
was  removing  the  wall  on  the  adjoining  lot,  the  defendant's  wall  fall, 
injuring  him  In  the  absence  of  evidence  that  defendant's  wall  was  dan- 
gerous, or  would  have  fallen  before  the  fire  or  before  the  removal  of  the 
other  wall,  or  that  the  defendant  knew  or  was  notified  of  that  removal,  or 
that  it  was  contemplated,  ?ield,  that  an  action  for  such  injury  could  not  be 
maintained.    Mahoney  v.  Libbey  (Mass.),  6, 

9.  In  erecting  wall  near  highway.]  The  plaintiff,  while  walking  on  a  sidewalk 
in  front  of  a  building  which  the  defendant  was  erecting,  was  struck  and 
Injured  by  a  brick  falling  therefrom  ;  there  were  no  barriers  to  prevent 
the  approach  of  foot  passengers.  Held,  that  the  defendant  might  be  lia- 
ble  for  the  injury  on  account  of  the  omission  to  construct  barriers,  although 
there  was  no  negligence  in  suffering  the  brick  to  fall.  Jager  ▼.  Adams 
(Mass.),  7. 

8.  In  construction  and  care  of  turn-table.]  Where  a  turn-table  was  maintained 
by  a  railroad  company  in  an  isolated  place,  away  from  any  public  street 
or  passage,  not  covered  with  plank,  or  walled,  and  latched  but  not  locked* 
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and  a  boy  of  nine  yean  of  age,  while  turning  and  riding  apon  it  with 
othem,  was  injured,  held,  that  no  action  therefor  would  He.  8t,  Louis, 
VandaUa,  eU.,  B.  R.  Co.  ▼.  BeU  (111.),  269. 

4.  Prima  facie.]    Where  a  public  sleigh  was  proceeding  at  a  moderate  degree 

of  speed,  on  a  good  level  road,  and  without  any  apparent  cause  suddenly 
tamed  to  one  side,  and  threw  a  passenger  from  his  seat,  injuring  him* 
without  any  fault  on  his  part,  held,  that  a  prima  facie  case  of  negligence 
is  established  by  proof  of  these  facts.    Bpan  v.  OUmer  (Mont.),  744. 

5.  Contributory  negligence — sudden  peril.]    Plaintiff  was  a  passenger  on  one  of 

defendant's  horse  cars  ;  at  a  crossing  of  a  steam  railway,  the  driver  care- 
lessly drove  upon  the  latter  track,  directly  in  front  of  an  approaching 
train  ;  the  plaintiff,  and  all  the  other  passengers  but  one,  seeing  the  dan- 
ger, rushed  and  jumped,  and  the  plaintiff  in  so  doing  fell  and  received 
injury  ;  the  driver  got  his  car  across  the  track  in  time  to  escape  the  train. 
Held,  that  the  question  of  contributory  negligence  was  for  the  jury  ;  that 
the  plaintiff  was  only  bound  to  exercise  ordinary  prudence,  and  an  error 
of  judgment  does  not  constitute  negligence ;  and  that  evidence  of  the  con- 
duct of  the  other  passengers  was  proper  as  part  of  the  transaction  and  as 
showing  what  ordinary  prudence  was  under  the  circumstances.  Tteomley 
V.  Central  Park,  etc.,  R  R.  Co.  (N.  Y.),  162,  and  note,  164. 

6.  stepping  on  ear  in  motion.]  The  plaintiff  signalled  a  street  car  to  stop, 

the  car  was  open  with  a  side  step  or  rail ;  the  driver  applied  the  brake, 
and  while  the  car  was  moving  slowly,  the  plaintiff  put  his  foot  on  the  step, 
took  hold  of  the  end  of  a  seat,  and  raised  himself  to  get  on,  when  the 
driver,  who  was  looking  af  him,  started  the  car  with  a  jerk  ;  the  plaintiff 
slipped  under  the  car  and  was  injured.  Held,  that  the  case  was  proper 
for  the  jury.    Eppetidorf  v.  Brooklyn  City,  etc.,  R.  R.  Co.  (N.  T.),  171. 

7. .]  Also,  Md  that  evidence  of  the  fact  that  plaintiff  was  in  the  habit  of 

jumping  upon  the  defendant's  cars  in  motion,  was  properly  excluded.  75. 

8L  ley  sidetoalk.]  One  having  knowledge  that  there  is  ice  on  a 'city  sidewalk 
is  not  necessarily  negligent  in  attempting  to  walk  over  it  in  the  night 
time ;  he  is  bound  only  to  use  ordinary  care  and  prudence.  Evans  v.  City 
ofmiea(S.Y.),  165. 

9.  -^.J  "Where  a  person,  passing  in  daylight  along  a  sidewalk  with  which 

he  is  acquainted,  walks  upon  a  part  of  it  which  is  obstructed  by  an  accu- 
mulation of  ice,  and  sustains  an  injury  when  he  might  have  avoided  it  by 
passing  on  either  side  of  the  obstruction,  he  cannot  maintain  an  action 
for  such  injury.     Ciiy'of  Quiney  v.  Barker  (111.),  278. 

10.  Causing  death  of  minor — measure  of  damages.]  In  an  action  for  negli- 
gently causing  the  death  of  a  minor,  the  proper  measure  of  damages, 
where  the  father  is  the  next  of  kin,  is  the  probable  value  of  the  services 
of  the  deceased  from  the  time  of  his  death  until  his  majority,  less  the 
expense  of  his  maintenance  during  the  same  time.  Bodtfordt  Bock 
Island,  etc.,  B,  R.  Co.  y.Delaney  (III),  806. 

11.  Contributory  negligence.]  The  rule  of  comparative  negligence  re-iterated ; 
the  jury  are  to  measure  the  negligence  of  both  parties,  and  slight  con- 
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tribatorj  negligence  when  oppoMd  to  gross  negligence  will  not  defeat  a 
recovery.  Ih. 

12.  .]  In  such  an  action  the  capability  of  an  Infknt  under  foarteen  to 

avoid  danger,  is  measured,  in  the  same  way  as  the  capadty  of  such  a  per- 
son when  charged  with  crime.  lb. 

13.  Unguarded  Hreet  —  infant  —  imputed  neffUgenee.]  It  is  negligent  for  a 
city  to  leave  a  ditch,  filled  with  water  five  feet  deep,  bordering  on  a  aide> 
walk  in  a  public  street,  without  any  guards ;  and  where  a  child,  fire  yean 
old,  left  the  house  of  his  parents,  who  were  laboring  people,  while  his 
father  was  absent  and  his  mother  was  engaged  in  her  ordinary  labor  in 
the  house,  and  fell  into  such  a  ditch  and  was  drowned,  the  city  waa  held 
liable.    Ciijf  of  Chicago  v.  Heeing  (HI.),  878. 

14.  Damages  for  negligently  killing  infant.]  In  such  a  case  pecuniary  loss  to 
the  father  will  be  presumed,  and  no  proof  of  the  value  of  prospective 
services  is  necessary,  but  the  jury  may  estimate  the  damages  from  the 
facts  proved  and  their  own  knowledge  and  experience.  lb. 

Of  carrier — contributory  negligence  of  pttseengere.]    See  Cabrieb,  255. 

Cf  contractor — reepondeat  euperior.]  See  Contractor  aicd  Contractbs. 
470. 

Of  towing  company — contributory  negHgenee,]    See  Ship  and  Sh£Ppiho,23L 

See  Municipal  Corporations. 

NEGOTIABLE  IN8TBUB1ENTS. 

1.  2Me  by  trueteee—  personal  liability,]  A,  B  and  C,  trustees  of  a  land  aasoda. 
tion,  purchased  land  for  the  asaodation,  took  a  deed  of  the  same  to  them- 
selves as  such  trustees,  setting  forth  their  powers.  In  payment  they 
mortgaged  the  land  to  the  grantor,  accompanying  the  mortgage  with  a 
promissory  note,  beginning,  **  we  as  trustees  but  not  individually  promise 
to  pay/'  and  signed  '*  A,  B,  and  C,  trustees,"  and  purporting  to  be  secured 
by  mortgage  of  real  estate.  Heldf  in  an  action  by  an  Indorser,  who  took 
the  note  after  maturity,  against  the  makers,  that  they  were  not  personally 
liable,  in  the  absence  of  proof  that  they  had  funds  of  the  association  in 
their  hands  applicable  to  this  debt.  Shoe  and  Leather  National  Bank  v. 
2>to(Mass.),49. 

8.  Note  of  drunken  person — wUidity.]  A  promissory  note  obtained  for  an  in- 
BufiBcient  consideration,  from  a  person  enfeebled  in  mind  and  body  by 
disease  and  long-continued  drunkenness,  and  at  the  time  of  its  execution 
under  the  influence  of  intoxicating  liquor,  is  presumptively  fraudulent, 
and  can  only  be  sustained  by  evidence  of  a  fidr  consideration,  and  fkir  and 
honest  dealing  on  the  part  of  the  claimant.    Holland  v.  J?arfM«(Ala.),  505. 

8^  Consideration — agreement  of  w\fe  to  return  to  her  husband,]  A  promissoiy 
note,  executed  by  a  husband  for  the  benefit  of  his  wife,  in  oonsideimtloB 
of  her  discontinuance  of  an  action  for  divorce  on  aoconnt  of  his  dronkea- 
nese  and  abuse,  and  her  return  to  live  with  him,  la  valid.  Ph&ips  ▼. 
Meyer  (lU.),  295. 
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4.  IfeffoiiabUUp  —  uncertain  time  cf  pay fnent.]  An  inatrament  conditioned  to 
pAj  money  "  when  th^  ooUite  of  Thomas  Mason  is  settled  ap/'  is  not  ne- 
gotiable or  assignable,  for  it  is  not  certain  that  the  event  will  happen. 
Hwband  v.  Epling  (111.),  273. 

0.  Pruumption  of  bona  fide  holding  of  accommodation  paper,]  In  the  ab- 
sence of  proof  of  frand  or  of  misappropriation,  the  indorsee  of  negotiable 
paper  is  presumed  to  be  a  bona  fide  holder  for  value,  although  it  appears 
that  the  paper  was  executed  solely  for  accommodation.  Harger  v.  Worrail 
(N.  Y.),  206. 

6.  Aeeommodatum  note — right  of  one  holding  as  eottateral  to  antecedent  debt,] 
Where  a  promissory  note  has  been  unconditionally  made  for  accommoda- 
tion of  the  payee,  sn  indorsee,  taking  it  in  good  faith,  solely  as  collateral 
security  for  an  antecedent  debt  of  the  payee  and  indorser,  may  recover  on 
it  against  the  maker.    Qrocw^  Bank  v.  Penfleld  (N.  Y.),  281. 

7.  Transfer  of  negotiable  note  by  delivery,]  Where  one  has  paid  value  for  a 
promissory  note  payable  to  order,  and  takes  a  transfer  of  it  by  delivery 
only,  without  indorsement,  he  acquires  title,  but  not  the  rights  of  a  bona 
fide  purchaser.    Moore  v.  Miller  (Or.),  518. 

8.  Promissory  note — negotiability — wager.]    A  promissory  note,  executed 

apon  a  wager  that  a  railroad  will  not  be  completed  to  a  certain  point  at  a 
specified  time,  and  payable  at  a  specified  day  in  case  the  raUroad  is  so 
completed,  is  void  as  a  wager  contract,  and  also  because  of  the  uncer- 
tainty whether  the  condition  upon  which  payment  depends  will  ever  be 
fulfilled.    El&red  v.  MaUoy  (Colo.),  752. 

9.  Promissory  note  — •  unauthorised  alteration  by  one  of  several  makers,]  An 
alteration  of  a  promissory  note  by  one  of  several  makers,  not  assented  to 
by  the  other  makers,  by  which  the  amount  is  increased  by  inserting  words 
or  figures  in  a  blank  space  left  in  the  printed  form  on  which  it  is  written, 
avoids  the  note  as  to  other  makers,  even  in  the  hands  of  a  bona  fide 
holder  for  value.     Greenfield  Savings  Bank  v.  SloweU  (Mass.),  67. 

10.  Immaterial  aUercUion  of  note.]  Where  to  a  promissory  note  the  maker, 
after  signing  and  before  delivery,  added  the  words, "  this  note  is  given 
upon  condition,"  but  there  was  nothing  to  show  what  the  condition  was, 
and  the  payee  detached  those  words,  and  transferred  the  note  to  a  bona 
fide  purchaser,  held^  that  the  alteration  did  not  vitiate  the  note,  and  that 
it  was  error  to  submit  the  question  of  materiality  to  the  jury.  Palmer  v. 
Largent  (Neb.),  479,  and  note,  481. 

11.  Stolen  negotial>le  securities — right  of  owner  to  foUow  proceeds.]  The  owner 
of  negotiable  securities,  stolen  and  sold  by  the  thief,  may  pursue  the  pro- 
ceeds of  the  sale,  in  the  hands  of  the  thief  or  his  assignee  with  notice, 
through  whatever  changes  the  proceeds  may  have  gone,  so  long*  as  the 
proceeds  or  the  substitute  therefor  can  be  distinguished  or  identified,  and 
may  have  the  same  subjected,  by  a  court  of  equity,  to  a  lien  and  trust  in 
his  favor.    Hewton  ▼.  Pmier  (N.  Y.),  152. 

18.  .1    Thus  where  negotiable  securities  were  stolen  from  plaintiff  and 

sold  by  the  thief,  and  the  proceeds  invested  on  bond  and  mortgage,  which 


828  INDEX. 

NEGOTIABLE  INSTRUMENTS  ^(7<»nt<ntMel. 

bond  and  mortgage  were  afterward  assigned  to  the  defendant,  a  lawjer, 
as  security  for  services  and  expenses  in  defending  the  thief  from  prose- 
cution for  tlie  larceny,  and  the  defendant  received  tlie  bond  and  mortgage 
with  notice  that  they  were  the  avails  of  the  stolen  securities,  hM^  that 
the  plaintiff  was  entitled  to  recover  of  defendant  the  value  of  the  bond 
and  mortgage,  the  latter  having  disposed  of  them  and  received  the  pro- 
ceeds, lb. 

Nate  of  married  tooman.]    See  Marbiaob,  253, 484. 

Hole  secured  by  mortgage,]    See  Collateral  Sbcubitisb. 

Ifole  in  execution  of  a  contract  void  by  statute.]     See  Contract,  671,  and 
note,  674. 

Promissory  note  of  firm  —  trantfer  by  aurwnng  partner.]     See  Partner. 
SHIP,  427. 

NOTICE. 

Cf  dissolution  of  partnership.]    See  Partnership,  246. 

NUISANCE. 

By  contractor — liability  of  contracted.]      See  Contractor  and  Contractbi^ 
470. 

FUihy  and  disorderly  jail.]    See  County,  407. 

Prifoate  action  for  obstructing  highioay.]    See  Hiohwat,  531,  and  note,  583. 

See  Municipal  Corporations  ;  NBaLiasNCB. 

NUNCUPATIVE  WILL. 

See  Well. 

PARENT  AND  CHILD. 
See  Infancy. 

PABTNERSHIP. 

1.  Test  of — Joint  adventure.]    Community  of  loss  and  profit  is  the  test  of  a 

partnership,  even  as  between  the  partners,  ffouwe  v.  Patterson  (Ala.),  607. 

2.  .]    Where  several  persons  associated  in  a  single  joint  adventare  for 

the  purchase  and  sale  of  goods  on  joint  account,  pro  rata,  purchasing  such 
goods  separately  or  jointly  according  to  their  convenience,  and  finally 
leaving  all  of  the  goods  with  one  of  their  number  for  sale ;  and  the  lat- 
ter afterward  borrowed  money,  executing  a  note  therefor  in  the  name  of 
the  joint  adventurers,  as  *'  A,  B ,  &  Co."  by  "  G,  as  partner/'  and  used  the 
money  so  borrowed  in  the  purchase  of  other  goods  for  the  common  stock* 
and  for  expenses,  held,  in  an  action  on  the  note,  that  all  were  liable  as 
partners,  although  on  a  settlement  and  division  of  the  profits  of  the  adven- 
tare C  had  received  from  the  others  a  sum  intended  and  suffioient  for  the 
payment  of  the  note.  lb. 
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8.  Bight$  of  partners  infirm  property.]  One  party  cannot,  withont  the  assent 
of  his  copartners,  aoqaire  for  himself  the  ezclasive  ownership  of  firm 
property.     Oroeeweli  r,  Leiiman  (Ala.),  684. 

4.  Bailment  by  one  partner  of  partnerekip  property  —  right  of  haUee  to  deliver 
to  another  partner,]  A,  one  of  several  partners,  having  a  dispute  with  his 
copartners  as  to  the  firm  accounts,  stored  cotton  belonging  to  the  firm, 
without  their  assent,  with  a  warehouseman,  taking  a  receipt  in  his  own 
name,  and  informing  his  partners  that  he  had  done  so  to  force  a  settle- 
ment ;  B,  one  of  the  latter,  induced  certain  reputable  cotton  buyers  to 
send  an  order  to  the  warehouseman  to  turn  out  the  cotton  for  shipment, 
and  the  warehouseman,  supposing  the  order  to  be  given  in  good  faith, 
delivered  the  cotton,  in  accordance  with  a  custom  of  warehousemen, 
without  requiring  production  of  A's  receipt,  and  the  cotton  buyers  deliv- 
ered it  to  B,  who  sold  it  on  his  own  account.  In  an  action  by  A  against 
the  warehouseman  for  damages,  held^  that  he  could  not  recover,  lb, 

6.  Oroundefor  dissolution  of]    Although  one  partner  exaggerated  the  value  of 

property  which  he  put  into  the  firm  as  capital,  this  is  no  ground  of  disso. 
lution.  So  of  discourtesy  to  customers,  not  causing  any  serious  injury. 
Where  unfriendly  relations  are  alleged,  they  must  be  so  serious  as  to  pre- 
vent the  success  of  the  business,  and  the  complainant  must  himself  be 
without  fault.     Gerard  v.  Q(Ueau  (111.).  488. 

0.  Notice  of  dissolution,]  Mailing  notice  of  dissolution  of  partnership,  prop- 
erly directed,  is  not  alone  sufilcient  to  relieve  a  retiring  partner  from  lia- 
bility  to  one  who  has  had  actual  dealings  with  the  partnership  ;  it  raises 
a  presumption  of  notice  which  may  be  repelled  by  proof  that  the  notice 
was  not  in  fact  received.  Austin  v.  Holland  (N.  Y.),  ^^,  and  note, 
249. 

7.  — — .]     Where  the  party  sought  to  be  charged  with  notice,  testifies  first  that 

he  never  received  the  notice,  and  on  cross-examination  that  he  did  not 
remember  receiving  it,  and  thought  that  if  he  had  seen  it  he  should  have 
remembered  it,  held,  that  the  question  of  notice  was  properly  submitted  to 
the  jury.  lb. 

8.  Surviving  partner  may  transfer  firm  note.]    The  sole  survivor  of  a  firm 

may  efiectually  transfer  a  promissory  note,  payable  to  the  late  firm,  by 
indorsement.    Johnson  v.  Berlieheimer  (HI.),  427. 

9.  Limited  partnership— payment  of  capital.]    Under  the  statute  for  the  for- 

mation of  limited  partnerships,  which  requires  the  capital  of  the  special 
partner  to  be  paid  in  actual  cash  on  the  formation,  and  provides  that  if 
there  is  any  false  statement  in  the  certificate  and  affidavits  of  formation, 
the  special  partner  shall  be  liable  as  a  general  partner,  a  partnership  was 
formed,  by  a  certificate  and  affidavits  dated  and  filed  December  23, 1870,  to 
commence  January  1, 1871;  the  affidavits  and  certificate  stated  that  the  spe- 
cial partner's  capital  had  been  actually  and  in  good  faith  paid  in  cash ;  in 
fact,  the  special  partner  gave  his  checks  for  the  amount,  dated  December 
81, 1870,  which  were  paid  January  2,  1871 .  Eeld,  that  the  statements 
were  false  within  the*  meaning  of  the  statute,  and  the  special  partner  was 
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liable  u  a  general  partner  for  the  debts  of  the  firm.    DwrmtU  ▼.  Aba^ 
<ir0lA(N.  Y.),  158,  and  note,  161. 

Paffmeni  by  one  partner  after  dieeoLuHon.']    Bee  LnoTATnnr  OF  Acmom,  401. 

J3jpeeial,  in  foreign  State.]    See  Conflict  of  Laws,  188. 

PAYMENT. 

Of  forged  note — reeowrg  of  money.]    See  A  ssumfbit,  M. 
Eacteneion  of  Ume  of,]    See  Uburt,  181. 

PBROOLATING  WATBB. 
Dioereion  of,  in  derogation  of  grant.]    See  Watbb  Aim)  WATHB-oomWBih  VKk 

PERJURY. 

IHequalifieationfor,]    See  Witnxss,  14a 

PHYSICIAN  AND  SURGEON. 

1.  Mdlpraetiee,]  Physicians  and  surgeons  are  bound  to  exerdse  ordinaiy 
skill.    Barnes  v.  Means  (111.),  828. 

8.  — — .]  Where  a  person  had  sustained  an  oblique  fracture  of  the  larger 
bone  of  the  leg,  and  the  surgeon  in  attendance  neglected  promptly  to 
use  the  customary  appliances,  for  extension  and  counter-extension, 
whereby  the  limb  was  materially  shortened,  it  not  appearing  that  the 
patient  was  unable  to  undergo  such  treatment,  held,  that  the  suigeon  was 
liable  in  damages,  lb, 

I>^y  of,  to  test^fif  as  experts.]    See  Witnbss,  611. 

Bmdenee  of  attending.]    See  Insubakcb,  182. 

PLEDGE. 

Bight  and  duties  of  pledgee  of  eommereial  paper.]  SeeBAXuamTgZ^L 

« 

PRESUMPTION. 
As  to  eharaeter.]    See  Criminal  Law,  662. 

PROMISE. 
!7b  pay  dAt  ef  another — cusumpHon  of  mortgage,]    See  MoBTeAA%  UXL 

PROMISSORY  NOTES. 

SmKbGOTIABLB  iNSTRUMBlVTa. 

PROXIMATE  AND  REMOTE  OAUBB. 
See  CiYTL  Damagb  Act,  446. 

PUBLIC  POLICY. 
Bee  CoNTHAOTB,  848;  EzsicFnoH,  801. 
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RAILBOAD. 

BigM  to  ^fed  permmtjhm^  U$  pr0mi9e$.]  A  nSlwj  oompany  ham  the  right 
fordblj  to  eject  from  its  promisee  a  hotel  raaner,  who  comee  there  to 
solicit  patronage  for  his  hotel,  in  violation  of  a  regulation  of  the  oompany, 
of  which  he  has  knowledge.    Landrigan  ▼.  8kUe  (Ark.)*  547. 

If^ffUgence  in  oantirueiian  of  turn-tabU.]    8es  Nbgliobncib,  96Ql 

/SmCabbibr;  Eionbnt  Domaiv. 

BATIPICATION. 
Bte  Infancy. 

RELEASB. 
SeeVsLAXTD. 

RELIGIOUS  SOCIETIES. 

€Mraet3  by,  how  Meeutsd.']  In  the  absence  of  evidence  as  to  the  manner  In 
which  a  church  makes  contracts,  but  it  appearing  that  there  are  trustees,  of 
whom  the  officiating  priest  is  the  chairman,  it  will  be  presumed  that  thej 
are  empowered  to  bind  the  church  by  contract ;  but  thej  must  act  jointly, 
delegate  their  power,  or  ratify  the  acts  of  one  or  more  of  them ;  and  where 
the  priest  alone  employed  a  sexton  for  the  church,  without  authority  from, 
or  ratification  by  the  other  trustees,  held,  that  the  church  was  not  liable 
for  such  employment.  Bt.  Piatriok^$  Roman  CkUhoUe  Okurch  t.  QawAon 
(Dl.),  806. 

BELIOIOUS  WORSHIP. 
JMuTbing.'\    See  CRDONAii  Law,  625. 

REPEAL. 

1.  Effect  of  repeal  of  penal  sUUuU  on  inchoate  right,]  The  unconditional  repeal 
of  a  penal  statute  abrogates  all  rights  which  may  have  arisen  under  it. 
Gregory  ▼.  Oerman  Bank  of  Denver  (Colo.),  700. 

2. .]    The  statute  making  trustees  of  corporations  individually,  liable  for 

all  debts  of  the  company,  in  case  they  omit  to  publish  an  annual  report, 
is  penal ;  and  the  repeal  of  subh  a  statute  without  any  reservation  de- 
stroys any  unenforced  rights  which  may  have  accrued  to  creditors  of  the 
company  aa  against  such  trustees  on  account  of  such  omisaion.  lb. 

REVOCATION. 
See  VfiLU 

SALE. 

1.  BepudMion  of  eofUiraot.']  If  a  vendee  has  accepted  a  portion  of  a  quantity 
of  goods  contracted  for,  and  they  prove  inferior  to  those  stipulated  for, 
he  cannot  for  this  reason  refuse  to  accept  the  residue,  but  if  the  residue 
prove  inferior,  he  may  refuse  to  accept  them.    Chhen  v.  FiaU  (N.  T.),  908L 
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2.  Measure  qf  damageion  hreaeh  of  contract  of.]  The  proper  meMwe  of 

ges  on  breach  of  a  contract  for  the  sale  of  goods  U  the  difference  between 
the  contract  price  and  the  market  price  at  tho  time  and  place  of  deUverj. 
lb. 

0.  Conditional  eale  of  ffoode.]    A  sale  and  deliyory  of  goods  on  conditi<m  thsit 

title  is  not  to  vest  until  the  purchase-monej  is  paid  or  secoiod,  does  not 
vest  the  title  until  the  performance  of  the  condition,  and  the  vendor,  in 
case  of  non  performance,  may  re-posaess  himself  of  the  goods  even  as 
against  creditors  of  the  yendeo.    AuUman  v.  Mallory  (Neb.X  478. 

Implied  warranty  on  eale  of  seeds.]    See  Wabrantt,  186. 

Of  mortgage  executed  without  conMoraUon.]    See  Mortgage,  218. 

Bee  AucTiOK ;  Execution  ;  Judicial  Salb  ;  Statute  of  Frauds 

SELF-DEFENSEL 
See  TBB8FAS3,  764 

SET-OFF. 
Bee  Landlord  and  Tenant,  48& 

SHERIFF. 
iSM  Jail. 

SHIP  AND  SHIPPING. 

1.  Towing  eontraete  —  construction  of]     The  interpretation  of   a  contract 

between  a  towing  company  and  the  master  and  owner  of  a  boat  to  be 
towed,  the  relations  of  the  parties ,  and  their  relative  rights  and  obliga- 
tions are  questions  of  law  and  not  of  fact.  The  Arctic  Ftre  Ins.  Co.  t. 
Austin  (N.  r.).  221. 

2.  ^".  ]    The  captain  of  a  steam  tug  having  a  canal  boat  in  tow  at  the  risk  of 

its  master  and  owner,  is  not  master  of  the  canal  boat,  and  has  not  such 
charge  and  control  of  the  canal  boat  that  its  master  and  crew  can  be 
deemed  for  the  trip  the  servants  and  agents  of  the  owner  of  the  tug,  so  is 
to  make  the  latter  chargeable  with  negligence  of  the  master  and  crew  of 
the  canal  boat.  lb. 

8.  -— ^.]  Nor  is  the  owner  of  the  tug  a  common  carrier  and  so  liable  for  tlie 
negligence  of  those  In  charge  of  the  canal  boat  lb. 

4.  Loss  by  concurring  negligence  of  towing  company  and  owner  of  tow.]  Where 
a  canal  boat  in  tow  was  sunk  bj  collision  with  another  tug  owned  bj  the 
owner  of  the  towing  tug,  ?ield^  that  the  owner  of  the  cargo  on  the  cans] 
boat  could  not  recover  of  the  owner  of  the  tag  for  the  loss,  it  appearing 
that  the  omission  to  display  proper  lights  on  the  canal  boat  contributed 
to  the  loss.  lb. 

6.  Admiralty  rule.]  The  admiralty  rule  which  assesses  the  damage  eqoslly 
upon  two  vessels,  the  negligent  management  of  which  has  occasioned  losi 
or  injury,  has  no  application  in  common-law  courts.  3, 
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SLANDER  AND  LIBEL. 

See  Libel. 

STALE  DEMANDS. 
See  Lekitation  of  Actiokb,  869. 

StATUTE. 

Camiruetum.]  When  a  statate  has  received  a  known  and  aathorltative  jadi& 
ial  conatractionf  and  is  sabstantially  re-enacted,  the  legislature  is  pre. 
sumed  to  adopt  such  cons  traction.     WooUey  v.  Cade  (Ala.),  711. 

TUU  of  heal  act,]    See  GoNSTrrnrioirAi.  Law,  285,  and  note,  3M. 

SeeBMBtuOs, 

STATUTE  OF  FRAUDS. 

1.  DeUoerj/ — aecepUince.]    An  oral  agreement  to  purchase  all  the  leather  of  a 

certain  thlckaess  in  a  large  pile  of  leather,  the  same  to  be  aeleeted  bj  the 
seller,  the  delivery  of  a  part  of  the  leather  thus  selected  to  a  oomni^ 
carrier  not  expressly  authorized  by  the  purchaser  to  accept  it,  and  the 
'  acceptance  by  the  purdhAfier  of  that  part  ttom  the  carrier,  without  any 
intention  to  accept  the  remainder,  do  not  constitute  a  sufficient  accept- 
ance to  take  the  sale  out  of  the  statate  of  frauds.  Ath^rtan  v.  Ifei/^hatt 
(Mass.),  47. 

2.  Memorandum — eubeeription  thereto.]    Under  the  statute  of  frauds,  which 

renders  an  agreement  for  the  sale  of  personal  property  at  a  price  not  less 
than  fifty  dollars  void,  unless  the  same,  or  some  note  or  memoranduin 
thereof  expressing  a  consideration,  be  iu  writing  and  subscribed  by  the 
party  to  l>e  charged,  there  most  be  a  subscription  by  both  parties,  as  well 
as  an  expression  of  the  consideration.  Corhitt  v.  Salem  Gae-Hght  Co.  (Or.), 
541,  and  note,  543. 

See  Auction,  772. 

STATUTE  OF  LIMITATIONS 
See  Limitation  of  Acriomk 

STOCK. 

See  OOBFORATIONS. 

STREET. 
See  MnviciPAii  Cobfobatsohs. 

SUBSCRIPTION. 

Voluntary  evibeeriptionfor  a  charity,]  A  note  given  for  a  subscription  to  build 
and  endow  a  college,  upon  the  faith  of  which  the  payee  has  inconed 
expense,  is  valid.  Philomath  CoUege  v.  EarUeee  (Or.),  510. 

SUICIDE. 
BomA^de,  while  attempting/  to  commit.']    See  Criminal  Law,  109. 

Vol.  XXV  —  105 
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SUNDAY. 

1.  li^^ry  to  hoT%%  hired  ifn.]  One  who  hires  a  hone  on  SmidAj  lor  nee  la 
hasineM  or  pleesiue  on  that  day  ii  liable  for  an  injaiy  ooenning  to  tho 
horee  in  each  nee  through  hie  mieoondact  or  n^lignnce,  althoogh  tho 
oontraet  of  hiring  li  void.    Steward  v  Davie  (Ark.)f  576. 

%  BeeeMng  verdiet  on  Sunday,]  ▲  caoee  having  been  sabmitted  to  a  juij 
late  on  Satardaj  night,  and  the  jury  having  agreed  on  a  verdict  on  the 
next  daj,  Sondaj,  it  ii  lawful  for  the  court  to  receive  It  on  that  day,  and 
adyoom  the  court  until  the  neztdav.    Bmd  v.  State  (Ala.X  (B7. 

8URBTT. 

IHeeharffe  ^^(mieeian<if  iMiffeetoappiifdepoeU  of  prme^  Where  the 
principal  in  a  nota  payable  to  a  bank  haa  funds  on  depoeit  In  the  hank 
after  the  maturity  of  the  note,  and  before  suit,  exceeding  the  earn  dne 
thereon,  the  surety  Is  not  disdiarged  by  the  omission  of  the  bank  to^iply 
the  same  to  Its  payment.     Fost  v.  Oorman  Amerkam  Bank  (DLX  411. 

IfAsn married  wamannat  UabU  ae,]    See  Maiuubd  Womav.  141. 

See  BOKD ;  BxBOonoK,  776. 

••  TOOLS." 
See  BzKifPTiORa,  61,  and  note,  68. 

TBADE.MARK. 

1.  IkflringometU  — ^ntompl.]  The  plaintUb,  composing  the  flrm  of  Devlin  k 
Co.,  clothing  dealers,  brought  an  action  to  restrain  defendant  from  using 
their  firm  name  in  the  same  business,  and  procured  aniigunction  restrain- 
ing him  from  displaying  said  firm  name  upon  rigns,  etc,  and  restrictiag 
him  to  the  use  of  his  own  "proper  Christian  and  surname,  conjoined,*^ 
without  any  deceptive  or  misleading  devices.  Defendant  thereupon  dis- 
played a  sign  upon  which  were  the  words  '*  Devlin's  Clothing ; "  above 
the  word  ''Devlin's''  were  the  defendant's  initials  "J.  S.,"  with  the 
number  of  his  shop  "  826  ^  on  each  side.  JETefaf,  that  a  finding  that  the 
sign  was  arranged  and  intended  to  deceive  was  justified,  and  that  an  order 
adjudging  defendant  guilty  of  contempt  was  proper.  Deelin  v.  DeeUa 
(N.  Y,\  178. 

9.  "  dean  kande"]  In  an  action  to  restrain  the  infringement  of  a  trade-mark, 
the  complaint  alleged  that  the  plaintifis  manufactured  brandy,  which 
they  sold  in  "  quart  and  pint  liottlee/'  with  their  trade-maik  thereon.  It  • 
appeared  that  the  bottles  were  of  the  siie  ordinarily  used  in  the  tnde, 
and  there  was  nothing  on  them  to  indicate  the  quantity  ;  tliat  the  brandy 
was  Imported  and  entered  at  the  custom-house  at  the  true  quantity ;  it 
did  not  appear  that  the  bottles  were  used  in  the  trade  as  measures  of 
quantity;  that  purchasers  did  not  understand  their  capacity;  that  the 
plaintiffii  ever  represented  tliat  they  contained  quarts  or  pints,  or  that 
they  ever  deceived  any  one  as  to  their  capacity ;  the  eourt  found  that 
defendants  wrongfully  imitated  plaintiffs'  trade-mark,  but  that  the  plaia- 
tiffs  did  not  use  quart  or  pint  bottles  as  alleged  in  their  eomplalnt,  but 
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TRADE-MARE  —  ConHnued. 

bottl«i0  falaely  and  deoeitfullj  rttpresented  to  contain  those  qiiantitl60»Mid 
that  the  trade-mark  waa  designed  and  ased  to  protect  this  fraud,  and  dia- 
miaaed  the  complaint ;  this  defense  was  not  set  up  in  the  answer  nor  liti- 
gated at  the  trial,  ffeld,  that  the  finding  of  fact  and  the  oondnsion 
derived  therefrom  were  erroneous.  ifimiMMy  ▼.  WheeUr  (JS,  Y.\  188f  and 
note,  191. 

"  TRAVBLING." 
ikfiniiion  ^.]    8§e  Ck>ircBALBD  Wbafons,  663,  and  note,  654. 

TRESPASS. 

Damag09for  kUUng  Uretpamer — eantr&nUarif  fault.]  To  an  action  for  damagee 
for  killing  the  plaintiff's  intestate,  the  defendant  pleaded,  that  the 
deceased  in  the  night  time  came  on  defendant's  premises  with  intent  to 
•teal  his  chickens,  and  while  the  deceased  was  so  engaged,  and  hefore  he 
had  completed  the  offense,  the  defendant,  to  preyent  the  offense  and  pro- 
tect his  property,  killed  him  ;  hM,  (1)  that  the  killing  was  not  Jnstiilable, 
there  being  no  averment  of  any  attempt  to  arrest,  or  that  the  property 
could  not  have  been  otherwise  protected;  (d)  that  the  conduct  of  the 
deceased  did  not  constitute  such  contributory  wrong  as  to  defeat  a  recov- 
ery.   Mark$  v.  Barum  (Tenn.),  764. 

/a  digffing  and  taking  coal  from  mine.]    See  Damagbb,  IMSk 

TRIAL. 
CM  ofoau(f<\    See  JuBUDienoH,  087,  and  note,  680. 

TRUST, 
ififs  Fraud,  718. 

TRUSTEES. 
PereomalMbtU^of.]  ifiie  Cobforations,  did ;  Nbootiablr  ImaniMBmi  4i 

ULTRA  VIRES. 
iSiM  Oorforatioh,  40. 

UNDUE  INFLUENCE. 
See  Fraud,  718 ;  Will,  808. 

USAGE. 
Proqf  of^  grain  eoniraeU — "  margine."]    See  Gortracts,  80t. 

USURY. 

1.  Usurioue  agreement  for  fotbearatiee.]  A  valid  obligation  is  not  invalidated 
by  a  usurious  agreement  for  the  extension  of  the  time  of  payment,  but 
the  sum  paid  for  forbearance  will  be  applied  as  payment.  Seal  Betate 
Truet  Co.  v.  Keeeh  (N .  Y.),  181. 
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U8UBT  •—  QnUmued. 

8.  Bif  offiiU,]  W1m»  ono  IntroflMi  bia  moiiej  to  Miotfcar  to  leaa,  and  dio 
ag«nt,  without  the  knowledge  of  hig  prineip*!,  jtteei?o«  iuU»wfiil  infetnst 
or  ft  boAiia»  which  lie  appropriAteo  to  himaelf,  the  tfingectinn  k  OMui^iii. 
Oh$M§  ▼.  WhU4  (Neb.)>  487. 

Bu  Ihtsrmv. 

VENDOR  AND  PUROHASER. 

1.  V$ndof^9  lien  —  tokat  U  a  wUver,]    Where  one  oonveys  land  to  a  niAnied 

woman,  and  takM  »  daed  of  other  UmiB  from  her  hvelMBd,  witk  cow— li 
of  warranty,  in  part  payment,  and  the  hoaband's  promiMory  note  for  tlie 
balance,  he  waives  hie  lien  as  ▼endor  and  can  resort  only  on  the  hosbaad 
for  paymen^t.    Andrui  v.  Coleman,  d80. 

2.  V0iHbr*$  Hsn  ae  e^m>n4  j^rehaeer  at  jtuUmU  sale-]    On  eyotoUnn  sale  of 

land  which  tha  Jod^aieBt  debtor  holds  by  title  bond,  from  the  •Keootioo 
cseditor,  nothing  passes  b«t  the  equity  of  redempjUoa,  and  the  pmahMer 
tabes  the  hmd  subject  to  the  yendor's  lien.    Bies  v.  WUbwm  (Arh.).  54t- 

8.  Vendm'i  lien  ae  agminM  married  idonum,]  A  husband  pnwhssnd  laadcoa 
his  own  eredit,  eseentlng  his  own  note  for  the  prntcfaaoe  wonoy,  mud  tsiring 
a  eows^aaee  to  a  trustee  for  his  wifs.  AM,  that  tho  wendsr's  Uan  for 
the  pntdhsee  money  eeald  he  oniorced  against  tho  lands.  Fifiami  ▼. 
Beevee  (Ala.),  605. 

4. .]    A  married  woman's  disahQities  do  not  aatlmriae  her  to  hiald  a». 

other's  land  withoat  paying  for  it.  lb. 

6.  Agreement  for  eale  of  land  —  ko%$  reeeinded.]  An  action  wiU  not  lie.  In 
favor  of  a  vendee  in  an  oteenlory  eautact  lur  tha  aaia  of  Und^^mmwm 
a  portion  of  the  purchase-money  paid  by  him,  where  tho  buildings  on  the 
land  had  been  destroyed  by  fire,  witliont  the  vendor's  fault,  after  sodi 
payment  and  before  the  paymoat  of  the  balance,  it  not  appearing  that  the 
buildings  formed  the  chief  inducement  to  the  purchase.  BamU  ▼• 
JTiiAioortA  (Mont.),  737. 

D^etmiagimfandemtweifed'^reeaDerif  ef  eiueem  ef  pmi/mmt\   Ai  AfPOMf^L 

Parol  agreement  to  eonveg  kmd  to  child.]    See  Dved,  4M, 

VSWHCT. 
Evidence  ofjurore  ae  to  ground  tf,]    See  Byipvkoi,  OOOl 
Beeeiting  an  Sundag.]    See  Schdat,  637. 

VOLUNTARY  CONVEY ANCBB. 

ifot  weoidMe  bg  granUn^e  adminietrator> .  A  voluntary  coavaymnca  pnj^ 
dldal  to  cniltota  la  valid  aa  between  tiM  partlaB,  Ifcair  yaainal  n|na 
sentatives  and  heirs,  and  can  only  be  avoided  by  purchasers  or  eraditom 
The  grantor's  administrator  cann««^  set  it  aside.    Iknie  v.  Stoanean  (AJtn,\ 


^Ue  T^VOOTXABLB  iKflTSmiBllTB,  781 
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WABRANTT. 

1.  ImplUd  foarrtmtjf  ^  an  utte  of  Mdtf^.]    If  a  yendor  ot  seeds  r^preoenta  |hem 

at  the  time  of  the  sale  to  be  a  kind  of  seed  known  in  the  market  by  a  given 
name,  i^d  the  vendee  purchases,  relying  upon  sndi  representation,  and 
without  anj  opportunity  for  inspections  or  when  an  inspection  would  not 
have  disclosed  any  thing,  a  warranty  is  implied  that  the  seed?  aooordwith 
the  representation.     Van  Wyck  v.  jUkn  (N.  Y.),  186. 

2.  Meamtre  of  damages.]    The  measure  of  damages  in  jpuch  a  case,  where  the 

seed  proved  totally  unproductive,  is  the  value  of  a  crop  of  the  kind  rep- 
resented. The  rule  in  Paasenger  «.  Thorbum,  84  N.  T.  684,  whidi  deducted 
also  the  ezp^nae  of  producing  the  crop  raised,  modified.  2b, 

WARRANTT. 
SifiC  Ihburakcb. 

WATER  AND  WATER.OOURSB. 

Dkerdon  €f  tDater  —  covenant  agafrut.]  Where  one  by  opnecessaiy  ez^ava- 
tions  npon  Us  own  lands,  without  interfering  with  any  known  water- 
eonrsep,  vrithdraws  water  f  ro^  his  neighbor's  sprang  or  well  by  percolation, 
he  is  liable  for  the  injury,  if  his  acts  are  in  derogation  of  a  grant  l^wtween 
the  parties,  or  in  violation  of  a  covenant  contained  therein.  Ji^imiotm 
ek$u$  Mmkvfy.  Oo.  ▼.  VoffhU  (N.  Y.),  195. 

WEAPONS. 

See  CONCBALBD  WSAFOVa. 

WILL. 
1.  S§9oeaiian  of  part  of  tHU  hjf  obii$0r0i$n^]  Undera  stotnte  which  piorldes 
t]^*'A0FlUfb9ll^  )E»F9J^  iMftless  ly  hnyniiy,  temjmr,  opiKytiw  ^l' 
ti^Uu^tifig  the  mm^  W^  4^  iuUm^n  at  i^evo^i^g  ^,  hy  the  tej^ator 
himiielf  fr^y  e^m^  penspii  in  Mf  pwwif jkcc,  4>r  i^y  hjf  ^IxiecUoi^or  by/^me 
o^k^  win,  09dj«M,  gf^rnith^,9iffs^^^txpf^,iia4  mihpcrUMd  in  ih^  fiaa- 
ner  provided  for  making  a  will,"  heidt  that  an  erasure  by  a  tesliMipr  of 
p^rt^  fllMiaef  in  h^f  W'U,  wUh  4iue  ii^t^^tion  .g<  p^vofOng  oi^ly  tjl^psf 
^uMJp,  ^^  Fali4  f»rtfe|^^  9/  thope  .cl^iues,  but  not  of  the  whfllp  ih^; 
fp^  ih^  jfjxfff»nj  tk^fiBttk  f^pmfi  to  f^m^  U^^  residon^  cli^M^.  in 
the  absence  of  evidence  of  a  contrary  intention,  ^ffelo^  Y.  OiQoft  (M^jbb.), 
19, 9^d  note,  86. 

8.  J^fitafii^  dfifcriptian  ^  landf  fimited,]  Whpn  a  wiU  describe  p  trM  ol 
liyid  fi^ifUn^  «<B  the  ^nth-ee^t  ^parter  of  a  section  con^inj^g  fq^y  ^i^res, 
tofifp  or  J^BSfl^  the  des(»iptipii  9i  the  quantity  does  not  oan^ol  thp  dci^Prtp- 

tion  of  the  land,  and  the  oofirt  will  not  oonnider  the  fact  that  the  teslf^tor 
i)d  not  own  the  Im^d  describe4>  but  did  own  the  south-east  i^uarter  of  the 
north-east  quarter  of  that  pection,  at  the  time  of  making  the  will  and  ol 
hisdeajth.    BMapT,]l£oriifanmi\fl27. 

fk  OonJUeting  elau$$f — eo^0tni^Ufn.]  A  testfUiix,  after  bequeathing  Ifpteiea 
to  her  serenp)  childipn,  diriMiM  that "  the  bplaiikce  of  foj  estate  be  eq^MiJjj^r 
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diTldad  among  the  hAn  of  mj  bod j ;"  and  ckMod  the  will  with  the  dtieo- 
tton  that  **  the  portion  that  goes  to  mj  ions  Igive  to  the  hfin  of  th^ 
bodies,  and  herebj  appoint  each  of  mjr  sons  trastees,  withoat  bond,  of  his 
reepeetire  portion.**  Held,  that  the  two  claoaee  being  in  conflict,  the  lat- 
ter mnst  prevail,  and  the  absolute  estate  devised  by  the  fonnor  was 
aanalled  by  the  Utter,  and  converted  into  a  tnist  estate  for  the  beaeflt  of 
the  grandchildren.    Pierce  t.  BidU^  (Tenn.),  7W. 

4.  Undue  infiuenee.'\    The  inflaenoe  to  avoid  a  will  mast  be  such  aa  to  dueliujp 

the  freedom  of  the  testator's  will,  and  must  be  specially  directed  in  favor 
of  particular  parties ;  or  such  as  was  intended  to  and  did,  to  some  exteat, 
mislead  him  to  make  a  will  essentially  oontxaiy  to  liis  daty.  AUmem  t. 
Piifg  (m.X  808. 

8. .J    A  testator,  having  several  children,  made  a  will  giving  all  hie  estate 

to  his  wife,  except  a  dollar  to  each  child ;  this  was  because  there  was  a 
large  Judgment  against  one  of  his  sons,  which  the  father  did  not  wish  his 
estate  to  pay ;  the  son  liad,  in  fact,  compromised  the  judgment,  but  Isiled 
to  inform  his  father ;  he  had  also  urged  the  making  of  a  will,  but  thers 
was  no  proof  that  he  induced,  or  that  the  concealment  induced  the  mafcing 
of  the  will  in  this  form.  HM,  that  there  was  no  ground  for  settii^ 
aside  the  will.  lb. 

fL  Nuneup(Ui9e!\  A  statute  provided  that  a  nuncupative  will  most  be  mads 
**in  the  time  of  the  last  sickness"  of  the  testator.  Where  one  in  his 
last  illness,  believing  it  would  probably  result  in  death,  but  not  witliout 
hope  of  recovery,  executed  his  will  as  required  by  the  statute,  AsU, 
not  invalid,  because  he  may  have  had  time  and  opportunity  to  ledace  it 
to  writing.    Harringtons,  BUeeiJXL^Wi. 

WITNB8S. 
1.  DieqwUifieaUon  of,  for  perjury, "l  Under  the  statute  disqualifying  as  a  wiu 
ness  any  person  who  ^  shall,  upon  conviction,  be  adjudged  guilty  of  per- 
jury," a  person  is  not  rendered  incompetent  by  a  verdict  of  goil^ 
alone ;  sentence  must  liave  been  pronounced.  BU^yfiie  v.  People  (K.  Y,\ 
148. 

5.  lmpeaehment,'\    In  Impeaching  the  character  of  a  witness,  an  Inquiry  as  to 

her  general  character,  not  limited  to  truth  and  veracity.  Is  proper,  but  an 
inquiry  as  to  her  character  for  chastity  and  virtue  Is  improper.  HoQmnd 
V.  Bamee  (Ala.).  695. 

S.  BhBperi — phyeieian —  duty  to  teetifif  to  maUere  of  profeseional  opinion,}  A 
physician  Is  punishable  as  for  a  contempt  for  refusing  to  testify  as  an 
expert,  in  a  criminal  case,  without  being  paid  for  ills  testimony  as  far  a 
professional  opinion.    Bx  parte  Dement  (Ala.),  611.    See  eonira,  note,  619. 

4.  Omieeion  of  prieoner  to  teetify  on  hie  own  behalf.]  On  the  trial  of  an  Indlet- 
ment,  If  thH  prisoner  does  not  testify,  the  prosecuting  attorney  will  not 
be  permitted  to  comment  on  the  reasons  given  by  the  prisoner's  counsel 
for  such  omission  to  testify,  nor  to  state  the  reasons  which  he  believes 
led  to  sach  omission.    Gomtnonweaith  v.  Scott  (Mass.),  87. 

Bight  of  prieoner  to  be  confronted  with  —  Waiter.]    See  GRomrAL  Law,  748. 
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**BtUeher."]    See  Bvtckiol,  9S0. 

"CkUdren:']    See  DESCEm,  IM. 

*'  OtmHguaue:'    See  Inbubamcb.  168. 

"  Ckmtietian,'^    iSto  Witnbss,  148. 

"  OrediUn'.'*]    See  Fbaudulbxit  CoNyBTAiiCB»  S78L 

"  Fidiieiar^  eapaeUy."]    See  BABKBuncT,  71L 

**  Open  elare.'^    See  InDicnnaiT,  648. 

*  *  Shop,'^    See  IHDIGTMXNT,  648. 

**  Shm^^  dangervu^  weapon,'*]    ifiie  CiixiiniAL  Law,  14flL 
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